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A Procme to the ſecond Part of the Inſtitutes. 


N the firſt Part of the /zftitutcs, following Littleton our 
Guide, we have treated of ſuch parts of the Common 
Laws, Statutes, and Cuſtomes, as hie in his three Books 
hath left unto us. We are in this ſecond Part of the 1z/ti- 
tutes to {peak of Magna Charta, and many ancient and 

other Statutes, as inthe Table precedent doe appeare. 

It is called MagnaCharta, not that it is great in quantity, for there be 
many voluminous Charters commonly paſſed, ſpecially in theſe later 
times, longer then this is; nor comparatively in reſpect that it is greater 
then Charta de Foreſta, but in hes of the great importance, and 
weightineſſe of the matter, as hereatter ſhall appeare : And likewiſe for 
the ſame cauſe Charta de Foreſta, is called, Magna Charta de Foreſta, and 
both of them are called Mage Chart æ libertatum Anzlie, 

King Alexander was called Alexander Magnus, not in reſpect of the 
largeneſſe of his body, for he was a little man, but in reſpect of the great- 
neſſe of his heroicall ſpirit, of whom it might be truly ſaid, 

Mens tamen in par vo corpore mag na fuit; 

Fo as of this Great Charter it may be truly ſaid, that it is Magnum 
in par vo. | 

And it is alſo called Charta libertatum Regni;, and upon great reaſon 
it is ſocalled of theeffect, Qua lileros facit: Somei ne torthe ſame cauſe, 
Communis libertas, and le Chartre des franchiſes, 

There be four ends of this Great Charter, mentioned inthe Preface, 
vis. 1. The honour of Almighty God, &c. 2. The ſafety of the Kings 
Soule : 3. The advancement of holy Church; and 4. The amend 
ment of the Realme : foure moſt excellent ends, whereofmore ſhall be 
{aid hereatter. 

By Charter bearing date the 11. day of February, inthe 9. yeare of 
King H. 3. and ſecondly, by that Charter eſtabliſhed by Authority 
of Parliament then ſitting, and ſo entred into the Parliament Roll; the 
Wirnelles tothe {aid Charter were 31. Lords Spirituall, 4s. Stephen 
Langton Archbiſhop of Canterbury, E. Biſhop of London, 1. B. of Bath, 
. of Wincheſter, H. of Lincoln, Robert of Salisbury, 1”. of Rot heſter, I, of 
Worceſter, I. of Ely,H. of Hereford, R. of Chiceſter, William of E — Bi- 
Ops, 
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ſhops. The Abbot of S. Edes, the Abbot of S. Albons, the Abbot of 
Battaile, the Abbot of S. Auguſtines in Canterbury, the Abbor ot Eve- 
ſham, the Abbot of Weſtminſter, the Abbot of Burghe S. Peter, the Ab- 
bot of Reading,the Abbot of Abindon.the Abbot of Malmesbury,the Ab- 
bot of Winchcombe, the Abbot of Hyde, the Abbor of Certeſey, the Ab- 
bot of Shernborn, the Abbot of Cerne, the Abbor of Abbotebury, the Ab- 
bot of Middleton, the Abbor of Selbie, the Abbor of Cirenceſter , And 
33. ofthe Nobility, v. Hubert de Burgo Chiete Iuſtice of England, 
and 32. Earles — Barons, viz. Randall Earle of Cheſter and Lincoln, 
William Earle of Salisbury, William Earle Warren, Gilbert of Clare Earle 
of Gloceſter and Hertford,William de Ferrars Earle of Derby, William Man- 
devile Earle of Eſſex, H. de Bigod Earle of Norffolk, William Earle of Al- 
bemarle, H. Earle of Hereford, lohn Conſtable of Cheſter, Robert de Ros, 
R. Fitzwalter, Robert de Vipount, William de Bruer, N. de Mount fitchet, 
P. Fitzherbert, William de Aubeine, Robert Greſly, Reignald de Brehus ,lohi 
ae Movenne,l. Fit=- Alen, Huzh de Mortimer Malter de Beauchamp, N 1lliam 
de S. Iohn, Peter de Mololacu, Brian de Liſle, T. de Multon, Richard de Ar- 
gentein, Teffrey de Nevill, William Maudint, Iohm de Baalim, and others. 
I bere were many ofthe great Charters, and Charta de Foreſta, put 
Thegreat peo under the Great Seale, and {ent to Archbiſhops, Biſliops, and other men 


acnce and policy - . . ; 
for preſervaticn of theClergic,to be ſafely kept, whereof one ot them remain at this day 


of it. at Lambeth, with the Archbiſhop of Canterbury. 
Alſo the ſame was entred of Record in a Parliament Roll. 
25 E. 1. cap. i. Andafter King E. 1. by Act of Parliament did ordain that both r' e 


ſaid Charters ſhould be ſent under the Great Seale, as well tothe 1viti- 
ces of the Foreſt, as to others, and to all Sheriffes, and to all other 
the Kings Officers, and toall the Cities through the Realme, and that 
the ſame Charters ſhould be ſent to all the Cathedrall Churches, and 


\ 


28 E.1-ca.z2-& 17 


25 E. u. cap. j. that they ſhould be read and publiſhed in every 2 four times in 


the yeare in full County, viz. the next County day after the feaſt of 
S. Michael, and the next County day after Chriſtmas, and the next 
County day after Eaſter, and the next County day after the Feaſt of 
S. John. 
The quality. It was for the moſt part declaratory of the principall grounds of the 
fundamentall Laws of England, and for the reſidue it is additionall to 
ſupply ſome defects of the Common Law; and it was no new declara- 
tion: for K ing John in the 17. yeare of his raigne had granted the like, 
which alſo was called Magna Charta, as appeareth by a Record before 
this Great Charter made by King H. 3. 
pacch. g H. z. it. Home ne ſuer Mordanc apud Weſtmonaſterium des terres in auter Countie, 
Mordaunc t-53- car ceo ſer encont Leſtatut de Magna Charta ſinon que illa affiſa ſemel inter- 
minata fuit coram Iuſtic. 
RP" Allo by the ſaid Act of 25. E. 1. (called Confirm Chartar') it is adjud- 
Confiru.Chat. ged in Parliament that the Great Charter, and the Charter of the Fo- 
reſt ſnould be taken as the Common Law. 
How, and upon Soon afrer the making of this Great Charter, the oung King by 
what grounds it evill Counſell fell into great miſlike with it,which aber de Buro ſum- 
hath been im- x * % . 8 
— mus Tuſticiarius Anglie perceiving (who in former times had been a 
great lover, and well deſcrving Patriot of his Country, and learned in 
the 


Mat Par. fo. 246 
24,148. 
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the Laws (for Rot. clauſ. 11 H. 3. membr.q4.1 I finde that he, and many 
others were Iuſtices Itinerant in 5 H. 3. and I have ſeen a fine levied be- 
fore him, and ſixe other Iudges, between Stephen deWamceſle, and the 
Abbot of Hales) yet meaning to makethis a ſtep to his ambition(which 

ever rideth without reines) perſwaded and humored the King that he 
might avoid the Charter of his Father King 1oh»by Fe 3 and his 
own great Charter, and Charta de Foreſta alſo, for that he was within 
age when he granted the ſame, whereupon the King in the 11. yeare 

of his raign, being then of full age, got one of the great Charters, and 
of the Foreſt into his hands, and by the counſel principally of this 
Hubert his Chiefe Iuſtice, at a Councell holden at oxford, unjuſtly can- 
celled boththe ſaid Charters, (notwithſtanding the ſaid Hubert de Bur- 
go was theprimier Witneſſe of all the temporall Lords to both the ſaid 
Charters) whereupon he became in high favour with the King, inſo- 

much as he was ſoon after (viz. the io. of December, in the 13. yeare of 
that King, created to the higheſt dignity that in thoſe times any Subject 
had) to be an Earle, viz. of Kent. But ſoon after (for flatterers and hu- 
moriſts have no ſure foundation) he fell into the Kings heavy indigna- 
tion, and after many fearfull and miſerable troubles, he was juſtly, and 
according to Law ſentenced by his Peeres in open Parliament, and 
juſtly degraded of that dignity which he unjuſtly had obtained by his 
counſell for cancelling of Magna Charta, and Charta de Foreſta. And the 
King by his Charter granted, Quod nos firmiter & integre tenebimus judi- 
cium de Huberto de Burgo jor Barones dictum; he was buried in the Frier 
predicants where Whitehall is now built, ſo as no Monument remains of 
him atthis day. 7 

In this advice Hubert de Burgo either diſſembled his opinion, or 
groſly erred (as ever ambitious flattery bedaz les the eye, even of them, 
that be learned) firſt, for that a King cannot avoid his Charter albeit he 
make it when he is within age, for in reſpect of his royall and politique 
capacity as King, the Law adjudgeth him of full age. Secondly, it 
being done by Authority of Parliament, and enrolled of Record, it was 
ſtrange that any man ſhould think that the King could avoid them in 
reſpect he was within age. Thirdly, it was to no end to cancell one 
where there were ſo many, orto have cancelled all, whenthey were of 
Record in the Parliament Roll, or to have cancelled Roll and all, when 
they were, for the moſt part, but deelaratories of the ancient Common 
Laws of England, to the obſervation, and keeping whereof, the King 
Vas bound and ſworn. What ſucceſſe thoſe potent and opulent Sub- 

jects, Hugh Spencer the Father, and Son had, for giving raſh and evill 
counſell to King E. 2. enconter la forme de la grand Chartre, Thad rather 
you ſhould read then I ſhould declare. 

After the making of Magna Charta, and Charta de Foreſta, divers lear- 
ned men in the Laws, that J may uſe the words ofthe Record, kept 
Schooles ofthe Law inthe City of London, and taught ſuch as reſorted 
to them, the Laws of the Realme, taking their foundation of Magna 
Charta, and Charta de Foreſta, which as you have heard, the King by ill 
advice ſought to impeach. 

The King inthe 19. year of his raign, by his Writ, n _ 

ator 
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Maior and Sheriffes of London, Qued per totam Civitatem Londen cluma- 
ri faciant & firmiter prohiberi , ne aliquis ſchol as tenens de legibus in eadem 
Civitate de catero ibidem leges doceat, & ſi aliquis 1bidem fuerit hnjuſmods 
ſcholas tenens, ipſum ſine dilutione ceſſare fac' ; Teſte Rege, &c. 11. die De- 
cembris, Anno Regnt ſui decimo nono. But this Writ took no better effect 
then it deſerved, for evill counſell being removed from the King, he 
inthe next yeare, viz. in the 20. yeare of his raigne compleat, and in 
the one and twentieth yeare current, did by his Charter under his 
great Seale confirme both Magna Charta, and Chartade Foreſta, he being 
Marlb.cap.s, then 29. years old. Andafter in the 2. yeare of his raigne eſtabliſhed 
15E-4-3- andconfirmedboth the ſame by Act of Parliament, with the clauſe, 
10 Aſſ. p. 17. uod contravenientes per Dominum Regem, cum convict! fucrint graviter Pu- 
14 H. 4 2, & 3. #1antur. Hereby ſhall ſome opinions and reſolutions in our Books be 
waa ypes n fans rhe better underſtood, which {peak of alienations without licenſe before 
i or after 20 H.3. which yeare was named for that the King then confir- 
med the ſaid great Chatter, and in like manner did King E.1. by Act 
of Parliament in the 25. year of his raign : and the ſaid two Charters 
have been confirmed, eſtabliſhed, and commanded to be put in execution 
by 32. ſeverall Acts of Parliament in all. 
Of what high This appeareth partly by that which hath been ſaid, for that ir hath 
eſtimationiz fo often been confirmed by the wiſe providence of ſo many Acts of 
— Parliament. 
And albeit judgements in the Kings Counts are of high regard in 
Law, and Iudicia are accounted as Iuris diita, yet it is provided by Act of 
Parliament, that if any judgement be given contrary to any of the 
Confirm. Chart. Pints of the great Charter, or Charta de Foreſts, by the Iuſtices, or by 
25 E. 1. ca. . & 2, any Other ofthe Kings Miniſters, &c. it ſhall be undone, and holden 
Ver. Mag.Charrt, for nought. 
2. part, fol. 35. 8 : : 
And that both the ſaid Charters ſhall be ſent under the great Scale to 


15 E. 1. 

ubi — all Cathedrall Churches throughout the Realm there to remain, and ſhall 
be read to the people twice every yeare. 

42 E. 3. cap. l. The higheſt and moſt binding Laws are theStatutes which are eſta- 


5 E. Nubi lupra, bliſhed by Parliament; and by Authority of that higheſt Court it is en- 
acted (onely to ſhew their tender care of Magna Charta, and Charta de 
Foreſta) That any Statute be made contrary to the great Charter, or 
the Charter of the Foreſt, that ſhall be holden for none : By which words 
all former Starutes made againſt either ofthoſe Charters are now repea- 
led; And the Nobles and great Officers were to be ſworn to the obſer- 
vation of Magna Charta, and Charta de Foreſta. 

Magna fuit quondam Magnæ reverentia Chart e. 

We in this ſecond Part of the Inſtitutes, treating of the ancient and 
other Statutes have been inforced almoſt of neceſſity to cite our ancient 
Authors, Bracton, Britton, the Mirror, Fleta, and many Records, never 
before publiſhed in print, to the endthe prudent Reader may diſcerne 
what the Common Law was before the making ofevery of thoſe Sta- 
tutes, which we handle in this work, and. thereby know whether the 
Statute be introductory of a new Law, or declaratory of the old, which 
will conduce much tothe true underſtanding of the Text it ſelfe. We 
have alſo ſometime in this and other Parts of the 1»ſtitutes, cited he 

Gran 
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Grand Cuſtumier de Normandy, where it agreeth with the Laws of Fac 
land, and ſometime where they diſagree, ex diumectro, being a Book com- 
pounded as well of the Laws of * Envlaxd, which King Edwardthe Con- 
feſſor gave them, as he that C? onmente th upon that Book teſtifieth (as 
eliw here we have noted) as of divers Cuſtomes of the Duchie of Nor- 
mandie, which book was compoſedin the raign of King H. 3. v. about 
40. yeares aſter the Coronit ion of King Richard the firſt,; 3. Septenbr:s 
Anno [;, Of his raign, Anno Dom. 1 89. about 38. V cares atter the Con- 
queſt. See that Book C4). 22. fo. 29. 4. andthe Comment upon the ſame, 
C cab. 112. In which Cſtumien a great number of the Courts of en 
of the original] Writs, and ot many other of the titles of the Laws ot 

England, are not ſo muchas namedor mentioned. And ſeeing we have 
in theſe, and other parts of our Iaſtitutes, cited the Laws and Statutes af 
divers Kings before the Conquelt, and in the Conquerors time, we 
have thought good for the eaſe of the Reader, to ſer down the times 
wherein thoſe Kings liv ed, and deccaſed. In. is be: gan ro raign Anno 
Dom. 689. and deceaſed 726. Alurcdlus, alis Alfredus, alias Flfredus, 
be gan to raign Aue Dom. S ya. and deccaſed go 1 Ofthis . Uurcd it is thus 
WI itte 'n, Alurede: ACCY V1 H1 1 CcνEỹFih in ( 2 per Grimb. ildn WW OH 10%. Lei 
YoiliFimees Monachos tuntum inſtru tus ft, ut in brew: librorum omuinm no- 
nia haberet, totumijue no dj > vets Teſtamentum in e. ogy, im Anvzlic 
aciitts Ir. mſmut, wet (cujus tranſlationts pars nolus felrciter accidit.) This 
0 arned King in advancement of Divine and humane knowledge by the 
perf; 1fion ofthoſe two Monks founded the famous V niverſity ot Cam- 
bridee. Edwardus, fon of the ſaid Alured, began to raign Au Dom. 90 1. 
and deceaſed 924. * Ethelſtanus, alias, Adelſtane eldeſt ſon ofthe ſaid Ed- 
ward began to raign Anno Dom. 924. and deccaſed 940." Edmundus began 
to raign Anno Dom. ggo.and deceaſed 946.< EAdgurus began to raign . {uno 
Dor. 959. and deceaſed 975 4 Etheldredus began TO raign Auno Dom. 
979. and deccaſed 1016. Canutus began to raign Anno Dom. 1016. and 
deccaſed 1035. * Edwardns beganto raign Anno Dom. 1 and decea- 
led 1066. Willichnns Baſtardus began to raign Apo Dom. 1066. and 
deceaſed 1087. 

Some tragments of the Statutes in the raigns of the abovel aid Kings 
doe yet remain, but not onely many of the Statutes, and Acts of Parlia- 
ment, but alſothe Books and Treatiſes of the Common Laws both in 
theſe and other Kings times, and ſpecially in the times of the ancient 
Brittons (anineſtimable loſle)are not to be tound. 

t is to be obſerved that in Domeld. ty Haroldus who uſurped the Crown 
. of England, after the deceaſe of King E aw, =; the Conteſſor, is never 
name 4 per nomen Regis, ſed per Home 10 omits Havoldt, ſe U Hey. lai z And 
therefore we have omitted him. 

In citing of the aboveſaid Laws originally written in the Saxon 
tongue, we have referred you to M. Lambard, who accurately and 
faithfully tranſlated the ſame into Latin, one page containing the Sax- 
on, andthe next the Latin, and is in print (for our manner is not to cite 
anything, but {oro reterre the Reader, as he may cafily finde it; Sed ut 
Unlc Haque ſuns tribuatur honos, all thoſe Statutes inthe raigns of all the 


aboveſaid Kings were ot ancient time plainly and truly tranllated into 
Latin. 
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Latin, (whereof we have a very ancient, if not the firſt Manuſcript) 
which no doubt did not a little abbreviate M. Lambards pains. 

Vponthe Text ofthe Civill Law, there be ſo many gloſſes and intet- 
pretat ions, and again upon thoſe ſo many Commentaries, and all theſe 
written by Doctors of equall degree and authority, and therein ſo ma- 
ny diverſities of opinions, as they do rather increaſe then reſolve doubts, 
and incertainties, and the profeſſors of that noble Science ſay, That it 
is like a Sea full of waves. The difference then between thoſe _ 
and Commentaries, andthis which we publiſh,is, that their gloſſes and 
Commentaries are written by Doctors, which be Advocates, and ſo in 
a manner private interpretations: And our Expoſitions or Commen- 
taries upon Magna Charta, and other Statutes, are the reſolutions of 
Tudges in Counts of Iuſtice in judiciall courſes of proceeding, either 
related and reported in our Books, or extant in judicial! Records, or in 
both, and therefore being collected rogether,ſhall (as we conceive) pro- 
duce certainty, the Mother and Nurſe of repoſe and quietneſſe, and are 
not like to the waves of the Sea, but Statio bene fida peritis : for Iudicia 
ſunt tauquam Iuris dicta. 


Finis Prommii. 


But now let us peruſe the Text it ſelfe. 
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FEN RICUs Dei gratia rex Angliæ, Dominus 

Hiberniæ, Dux Normaniæ, & Aquitaniæ, & 
Comes Andegaviæ, Archiepiſcopis, Epiſcopis, Ab- 
batibus, Prioribus, Comitibus, Baronibus, Vice- 
comitibus, Præpoſitis, Miniſtris, & omnibus Bal- 
livis, & fidelibus ſuis, præſentem Chartam inſpe- 
Cturis, lalutem. Sciatis quod nos intuitu Dei, 
et pro ſalute animæ noſtræ, &c. et ad exaltationem ſanctæ Eccleſiæ et 
emendationem regni noſtri, ſpontanea & bona voluntate noſtra, de- 
dimus & conceſsimus Archiepiſcopis, Epiſcopis, Abbatibus, Priori- 
bus, Comitibus, Baronibus, & omnibus liberis de Regno noſtro, 
has libertates ſublcripr' , renend' in regno noſtro Angliæ inperpe- 
tuum. 


Henricus Dei gratia Rex Anglix, &c.] Concerning the Styles of 


the Kings of England, both befoze and after this ing, and how often they altered the 
ſame, ſee in the firſt part ofthe Inſtitutes, Sectione prima. 


T Archiepiſcopis, Epiſcopis, Abbatibus, Prioribus, Comitibus, 


Baronibus ,CC.] This oꝛ the like particular direction, this Bing and his Pꝛogeni⸗ 
toz5 bełoze him vſed; and ſo did E. 1. E. 2. & E. 3. Ling R. 2. in his Letters Patents 
vled a moꝛe generall, and compendious direction, viz. Omnibus ad quos præſentes lite- 
rx per venetint, &c. Which direction is vſed to this dap, ſaving in Charters of Creatton 
of Dignittes, the directions to this dap, are Archiepiſcopis, Epiſcopis, Dueibus, Mar- 
chionibus, &c. and hiis teſtibus, in the end. 


¶ Nos intuitu Dei, pro ſalute animæ noſtræ, ad exaltatione ſanctæ 


Lecleſiæ, & emendationem regni noſtri.] Here bee foure notable cauſes 
of the making of this great Charter rehearſed. 1. The honour of God. 2. Foz the 
health ofthe Kings ſoul. 3. Foz the exaltation of holy Charch; and fourthly, foz the 
amendment of the Lingdome, 

Theſe be thoſe excellent Laws contained in this great Charter, and digeſted into 
8. Chapters, which tend to the honour of God, the ſafety ofthe Kings conſctence, the 


aduancement of the Chnrch,ond amendment of the Ning dome, granted and allowed to 
all the Subjects of the Realme. 
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N agna Charta. Ca P. f. 


C Spontanea, & bona voluntate noſtra.] mhcre wows were acer, 
fo2 that King John, as hath ben ſaid, made the like Charter tu effect, and louryt to 
auoid the ſame, pzetending it was made by durefe. 


This great Charter is vinided into 35. Chapicre 


— — — — _ 


CAP. J. 

Mprimis, Conceſsimus Deo, & hac præſenti Charta noſtia con- 
11 pro nobis & hæredibus noſtris inperpetuum, quod 
Eccleſia Anglicana libera ſit, & habeat omnia jura ſua integra, & li- 
bertates ſuas illæſas. Conceſsimus etiam, & dedimus omnibus libe- 
ris hominibus regni noſtri, pro nobis & hæredibus noſtris inperpe- 


tuum, has libertates ſubſcriptas; Tenend & habendꝭ eis & hæredi- 
bus ſuis, de nobis & hæredibus noſtris inperpetuum. 


— — —ẽ ꝛñäͤ z 


Sanctam Dei, inprimis, Eccleſiam liberam facio, ita quod nec 
vendam, nec ad firmam ponam, nec mortuo Archiepiſcopo ſive 
Epiſcopo, vel Abbate aliquid accipiam de dominio Eccleſiæ, ſeu de 
hominibus ejus, donec ſucceſſor in eam ingrediatur, et omnes malas 
— quibus regnum Angliæ injuſte opprimebatur, inde 
aufero. 


¶ Conceſsimus Deo. ] wre baue greunted to God: when any thing is gran 
ted foz God, it is demed in Lawto be graunted to God, and whatſocuer fs graunted 
to his Church foz his honoor, and the matntcnance of his Religion and lerutce, ! 
graunted foz and to God; Quod datum eſt Eccleſiæ, datum eſt Deo. 

And this and the like were the lozmes of ancient Aas and O zaunts, and thoſe anci⸗ 
ent aas and graunts muſt be conſtrued and taken as the Law was holden at that time 
when they were made. 

Here in this Charter, bolh in the title and in dtuers parts of the body of the Charter. 
the King ſpcaketh in the plur all number conceſſmus; The firft Uing that J read of 
be lose him, that in his graunts wꝛote in the plurall number, was King John, Father 
ol our King H.;. other Kings befoze him wꝛote in the ſingular number, thcy vſev Ego, 
and King John, and all the Kings after him, Nos. 


C Pro nobis et hæredibus noſtris inperpetuum.] zryere wozds were 
added to auoid all ſcruples, that this great Parliamentary Charter might line and te 
effect in all ſucceſlions of ages foz euer. Moze of this wozd (hcires) hereafter in this 
Chapter: When Pro nobis, hæredibus & ſucceſſoribus noſiris came in, Mall be ſhewed 
in his fit place. 


¶ Quod Eccleſia Anglicana,&c - | This at the making ef this great C har⸗ 
fer, extended not to Ireland, noz to any of the Kinas fozatin Dominions ; but by the 
Law of Poy nings, made bp the Authozttp of Parlfament in Ireland, in Anno 1 | H. 7. 
all the Laws ano Statutes of this Realm of England befoze thit time had oz maze do 
extend to Ireland, ſo as now Magna Charta doth extend into Ireland. 


( Quad Eccleſia Anglicana libeta ſit.] Chat is, that all Occlef felt 
perſons within the Realm, their pollellions and gods ſhall be frœ d (row all vatut £2, 


Laien, 


Cap. 1. IM agna ( harta. 


#4 


actions and opp2efſions, but notwithſtanding ſhould yeld all lawfull duties, either 


to the A ing oz to any of his Subjects, ſo as libera here, is taken fo2 liberata, fo2 as 
hath bern ſaid, this Charter is deelaratozy of the ancient Law and Liberty of Eng- 
land und theref. 2c no new fre dom is herebygranted, (to bo diſcharged of lawfull te⸗ 
nures, leruices, rents, and aids) but a reſtitution of ſuch as lawfully they dad be- 
foze, and to free them of that which had been vſurped and incroached vpon them by 
any power whatſoeuer; And purpoſelp,and matertally, the Charter ſaith Ecclelia 
becauſe Eccleſia non moritur, but moriuntur Eccleſiaſtici, and this extends to all 
Cccicfalticall perſons of what quality 02 ozder ſoeuer. 


Et habeat omnia Jura lua Integra. That is, that all Eccleſi aſticall 
perſons ſhall enjoy all their lavfnl jurildicions, and other theirrizhts whelly with⸗ 
out any diminution oꝛ ſubſtraaion whatſocuer ; and jura ſua pꝛoue platnlp, that no 
neto rights were giuen vato them, but ſuch as they had beloze, hereby are confir- 
med ; and great were ſometimes their rights, fo2 they had the third part ol the pol⸗ 
ſeilions ot the Nealme, as it is affirmed in a Parliament Roll, 


t libertates ſuas illæſas.] Libertates are here taken in two ſenſes. 
1. Foz the Laws of H ngland ſo called, becauſe liberos faciunt, as hath been ſaid. 
2. hey are here taken foꝛ pztutledges held by Parliament, Charter oz p2cicriptt- 
on 1020 then o2dinary ; and in thts ſcale ft is taken in the Azit De libertatibus 
allocandis vnd in another zit De hibertatibns exigendis in itinere, but it is but 
libertatcs ſuas, lach as of right they had beloze; Jura Eccleſiæ public s æqui- 
parantur. | 

Guecry Archbiſhopꝛick and Biſhopꝛick in England are of the Kings foundation, 
and holden of the King per Baroniam, and many Abbots and Pꝛiozs of Manalte- 
ries were alſo ofthe U ings foundation, and did hold ol him per Baroniam, and in 
thts right the Archbiſzop and Biſhops, and ſuch of the Abbots and P2io2s as held 
per Baroniam, and called by Mit to Parltament, were Lo2ds of Parltament; and 
this is a right of great h:nour that the Church, viz. the Archbiſhop and Biſhops 
now baue. Eccleſia eſt infra ætatem, & in cuſtodia Domini Regis, qui tenetur jura 
& hæreditates ſuas manutenere & defendere ; And in other Recg2ds it is ſaid, Ec - 
cleſia quæ ſemper eſt infra ætatem fungitur ſemper vice miroris, nec eſt juri con- 
ſonum quod infra ætatem exilientes, per negligentiam cuſtodum ſuorum exhæ- 
redationem patizntur ſeu ab act one repellam ur. 

They are cifcharged of purueyance foz their own pꝛoper gods. 

And this was theanctcnt Common Kam, and ſo declared by diuers Acts of Par- 
lfament, ard there is a Mit in the Regiſter foz their diſcharge in that behalfe: 
And this is not reſtrained by the ſafd Ad of 27. H. 8. foz therebp it is pꝛouided that 
the Nuruepoꝛ ſhall obſirue the tatutes fo them pꝛouided, ſo a3 where the Pars 
ucpoz —— to purucy by any Statute, the laid Act of 27. H. 8. ſetteth him 
not at liberty. 

And trac it is, that Cccleſiaſticall perſons haue moe and greater libertics then 
other ol the Uinge Subjects, wherein, to ſet down all, would take vp a whole Uo» 
luce of it (cif. and ta ſet do un no example, agreeth not with the Office of an Crpo« 
fito2; theretoze fore few exaimpies {yall be expꝛeſled, and the ſtudious Reader 

4 to obſerut the reſt as he ſhall reade them in our Books, and other Authozities 
of Law. 

It a man holdeth Lands oz Tenements, by reaſon whereof he ought (vpon ele⸗ 
>ion,zc.) to ſerue ina tempoꝛall office, if this man be made an Cccleſiaſticall per: 
fon wil hin holy Oꝛdeta. he ought not to be elected to any ſuch office, and if he be, 
be Say haue the ings Tait for bis diſchirge, and the woꝛds of the Mzit are oh- 
leruable. Rex &c. Cum ſecundum legem & conſuetudinem Regni noſtri Angliæ 
Clerict infra ſacros ordines conlintuti ad tale oficium eligi non debeant, nec hactenus 
comuererunt &. and the rea ſon thercof is erpꝛeſled in the Wzit, Quia juri non eſt 
conſonum, quod hii qui ſalubri ſtatu animarum, &c. (in tali loco, &c. ) deſerviunr, 
alibĩ extra (eundem locum) ſecularibas negotiis compellantvr, 
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ſect. 1. 


Magna ( harta. Cap. i. 


By this wit it appeareth that this was the ancient common Law and cuſtonie 
of England, and had a ſure foundatton, Nemo militans Deo implicet ſe negot ĩis ſe- 
calaribus, ut ei placeat cui ſe probavit. Ectleſiaſticall perſons have thts pꝛivi⸗ 
ledge that they ought not in perſon to ſer ve in warre. Alſo Tcclefiafticall perſons 
onght to be quit and diſcharged of Tolles and Cuſtomes, Avirege, Pontage, Pa- 
vlage, and the like, ſoʒ theix @ccleſiaſticall gods, and ii they be mole ſted therefoze, 
they have a wit fo2 their diſcharge,by which wit it appeareth that this was the 
ancient Common Law of England. Rex, &c. cum perſonz Ecclefiattice ſecundum 
conſuetudinem haRenus in regno noſtro uſitatam, & approbatam; ac ad telonium, 
paviagium & muragium, &c. de bonis ſuis Eccleſiaſticis alicubi in eodem regno 
præſtand nullatenus teneantur, &c. 

It any Eccleſiafticall perfon be in fearc 02 doubt that his goods 02 Chattello, 
o Beaſts, 02 the goods of his farmoz, ec. ſhould be taken by the miniſters of the 
Kina, foz the bufineſſe of the Bing, he may purchaſe a pzotection cum clauſula 
nolumus. 

Diftreſſes ſhall not be taken by Sheriffs oz other of the Kings miniſters in 
the inheritance of the Church wherewith it was ancicntly endowed, but otherwiſe 
it is oł late purchaſe, 

It any Ccclefiafticall perſon knowledge a ſtatute Merchant oz ſtatute ſtaple 
oʒ a recogniʒ ante in the nature of a ſtatute ſtaple, his body ſhall not be taken by 
fozce of any pꝛoceſte thereupon, and foz moze ſurcty thereof the wzit thereupon to 
take the body of the connſor ts ſi laicus ſit. 

If a perſon bee bound in a recogntzance in the Chancery oz in any other 
Court, ac. and he pay not the ſum at the dap, by the Common Law, if the perſon 
bad nothing bat © ccleſiaſticall gods, the recogntzee could not have had a levari 
fac' to the Sheriffe to lebie the ſame of theſe gods, but the wit ought to be di⸗ 
rected to the Biſhop of the Dioces to levie the ſame of his Ecclcſiaſticallgods. 

In an action bzought againft a perſon (wherein a Capias lieth) foz example, an 
account, the Sheriffe returns quod clericus eſt beneficiatus, nullum habens laici 
feodum, in which he may be ſummoned, in this caſe the plaintiffe cannot have a 
Capias to the @heriffe to take the body of the perſon, but he Hall have a wit to the 
LBilhop tocanſe the perſon to come and appeaxe. But it he had returned quod cleri- 
cus eſt nullum haben laicum feodum, then is a Capias to be granted to ihe Sheriffe, 
foz that it appeared not by the returne that he had a benefice , ſo as he might bee 
warned by the Biſhop his Dioceſan, and no man can be cxempt from juſtice. Sc 
moze of this matter Artic. Cleri. cap. 9. 

Secundum legem & conſuetudinẽ Regni Angliæ clerici in docenna,&c. poni non 
debeant, vel ea occaſione diſtringi vel inquietari non conſueverunt:and Ettleſiaſti⸗ 
call perſons are not bound to appcare at Tournes oz viewes of Frankpledge, 

But hereof this little taſte Call in this place ſaffice, with thie, that as the over- 
flowing of waters doe many times make the river to loſe his pzoper chanell, ſo in 
times paſt Eccleſtaſticall perſons ſecking to extend their liberties beyond their 
true bounds, either loſt oz enjoyed not that which of right belonged to them. 


C. Conceſsimus etiam & dedimus omnibus liberis homi- 


nibus regni noſtri, &c. Theſe woꝛds (omnibus libetis hominibus regni) 
doe include all perſons Cccleſiaticall and tempozall incozpozate politique oz na 
turall, nay they extend alſo to villeines, foz they are accounted irie againſt all men 
ſaving againſt the Lozvs. 


¶ Has libertates ſubſcriptas. Here it is to be obſer ved that the Wꝛe⸗ 


ſaid clauſe that concerned the Church onelp, is iu favour of the Church gener ail 
without any reftraint, bat this clauſe that concernes all the Kings ſubjects bat!; a 
reſtraint byreaſon ofthis wozd ( ſubſcripras ) which reKraineth libertates te the 
38. Chapters of this great Charter. 
Note that Courts of juſtice are allo called libertites, becauſe in them the Lawes 
ofthe Realme 4 liberos faciunt,are adminilired, 
E Hrxrced! 


Cap. i. Magna Charta. 5 


C Hzredibus. ] at this time Hæredes were taken foz Succeſſores,and Suc- 
ceſſores ſoz Hæredes. 


E De nobis.) In this place theſe woꝛds are not inſerted to make a legall 
tenure of the King, but to intimate that all liberties at the firſt were derived from 
the Trownc. 


E 


quis Comicum, vel Baronum noſtrorum , ſive aliorum te 
nentium de nobis in capite per ſervitium Militare, mortuus 
tuerit, & cum deceſſerit, hæres ejus plenæ ætatis fuerit, & 
relevium nobis debeat, habeat hæreditament' ſuum per an- 
tiquum relevium , ſcilicet, hæres, vel hæredes Comitis, de 
cont integro, per centum libras, heres vel hæredes Baro- 
nis, de Baronia integra, per centum marcas, hæres vel hæredes 
Militis, de feodo militis integro, per centum ſolidos ad plus. Er 
qui minus habuerit, minus det, ſecundum antiquam conſuetudi- 
nem feodorum. 


C Si quis Comitum vel Baronum.] At this time there was never a Rec Pa am 
Duke, Matqueſſe o: Aiſcount in England, foz if there had been, thep had (no doubt) anno 11 E.;. 
ben named in this Chapter: the firſt Duke that was created ſince the Conqueſt, . 5 fo. . n 
was Edward the Black Pꝛinte, in 11 E. 3. Robert de Vere Carle of Oxford, was !. 
in the 8. year oſ Richard the ſecond, created Marquee of Dublin in Ireland, and he R.. —ιν 9 . 
was the firſt Marque ſle that any of our Liings created, 

The firſt Aiſco int that J finde of Recoꝛd, and that ſate in Parliament by that - 
name, was Join Beaumont, who in the 18. pcare of HI. 6. was created Uiſcount 
Beaumont. 


pu. 15 I. 
2 F<tr. 


S $S , . : F * , ES Bract. lib. 1 fot. 
« Comnes., nicuntur Comites, vic. quia in Cornitatu five a ſocietate no- | b. Fata lib. 1. 


men ſumplerunt, qui etiam dici poſſunt Conſules a conſulendo: Reges enim tales cp. 5. 

ſibi aſſociant ad conſulendum & regendum populum Dei, ordi nantes eos in magno ,n 68, h. 
honore, & poteſtate, & nomine, quando accingunt eos gladiis, ringis gladiorum, &c. 

gladius autem ſigiuificat defenſionem Regni & Patriæ. 


4 Barones.] Sunt & alii potentes ſub Rege qui dicuntur Barones, hoc elt,ro- 11:21: /., + 
bur belli: And whercſome have thought that Paro is no Latin wozd, we find it in 4 Artic. Hp. -. 
Tullies Epiſtles, Apud Patronem, Et alios Barones te in maxima gratia poſui. I 2 
Galtridus Cornwall tenet manerium de Burſord de Rege, per ſetvitium Baroniz, 

But it is to be underſtod, that if the Ring give Land to one and his heirs, Tenend 
do rege per ſervitium Baroniz, he is no Lo2d of Parliament untill he bs called by 
Ait to the Parliament. Theſe which are Carls and Barons have offices and dn- 
ties annexed to their dignities of great truſt and confidence, foz two purpoſes, 
. Adcoululendum tempore pacis. 2. Ad defendendum Regem & Patriam tempo- ;........... 
re belli. And pzudent Antiquity bath given unto them two euſignes to reſemble, I --; a... 
and to put them in minde of their duties; foz firſt they have an hononrable and long 4% E:r'- 
robe of ſcarlet reſembliug Countell. in teſpec whereof they are attounted in Law. mich 
De magno concilio Regis. 2. They arc girt with aſwozd that thep ſhonld eber be 

ready 
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Magna Charta. Cap. 2. 


ready to defend their King and Country: And it is to be obſcrued tha! in ancient 
— the Barony under one woꝛd) included all the Nobility of England, betauſe 
regularly all Noblemen were Barons, though they had a higher dignity, and 
thcrefoze of the Charter of King E. 1. in the Expoſitton of this Chapter hercaſtcr 
mentioned, the concluſion is, Teſtibus)Archiepiſcopis, Epiſcopis, Þaronibus, &c. 
Do placed, in reſpect that Barones aded the whole Nobility : and the great 
Councellof the Nobility, when there were beſides Carles and Barons, Dukes 
and Matqueſſes, were all compꝛehended vnder the name De la Councell de Ba- 


ronage. 


a Sive aliorum tenentium in capite. It is wozthy of obſervation, 
with what great judgement this Statute concerning reltefe is penned; Foz bp the 
Act of Parliament called, The ACiſe of C larendon, Anno 10. H. 2. Anno Domini 
1164. it is thus enaded Archiepiſcopi, Epi ſcopi. & uni verſæ perſonæ Regni, qui de 
Rege tenent incapite . habeant poſſeſſiones ſuas de Rege, ſicut Baromam, & inde re- 
ſpondeant Juſticiariis & miniſtris Regis, & ſicut cæteri Barones debent inteteſſe 
curiz Regis cum Baronibus, &c. Therefoze this Chapter beginneth, Si quis Comi- 
tum, vel Baronum ; So as (as to teliete of an Carle oz Baron ) it is not matertall 
that he hath Baroniam, unleſſe he be Noble, that is, Carle oz Baron, and others 
being not Noble, but holding in Capite, hall pap relicfe accozding fo the nights 
tes which he hath. der hereafter Cap.3z1. who ſhall be ſatdto hold in Capite. 


C Per ſervitium militare.] 502 this fe the firſt part of the Inſti 
tutes, Sect. 103, 112, 154, 157, 126, 127. whcreunto pou map adde this Recozd 
following. 


Per Aſſam Tohannes de Moyſe,qui eſt infra 41ate, implacitat Thom de Wey- 
laund c Marg ux ejus pro uno Meſſnag.ti. molendinis, iiit. acris prati, & 
xlii.s. red. in Eaſiſmithſield ext Algate. Ipſi v ad war Rad de Berners, qui 
war & dic quod nilul clamat niſi cuſtod. eo quod Tohannes pater dicti Iohannis 
tenuit de eo prædicta ten per homag & ſervic vi. d. & mveniendi quendam 
hominem pro co in turri London. cum arcubus & ſagittis per quadraginta dies 
tempore guerre. Iohunnes dic quod tenet ten pred. per homaginm & ſervitium 
quorundam calcariorii vel ci. d. pro omni ſervic. Et ſic omittendo mata ex utraq, 
parte manifeſte patebit per verd Tur & per Ind' Cur quid in hat afſ. termina- 
tum fuit. Iur dic quod prædicta ten tenent” de prædicto Radulpho per homagium 
& ſervic' unius parts calcariorii deauratorũ vel ſex den & inden quend' Ho- 
mine pro ipſo Radulpho in turri Lond. cum arcul C ſagit per xl. dies tempore 
guerre in boreal” Angulo turris prædictæ pro omni ſervic' .* Et quia compertu eſt, 
CF. quod Radu!phus cognoſcit in reſponc quod prædict herestenere debet eadem 
ten per prædict homag” & ſervic” prædict calcar wel ſex denar &z per ſerjantiã 
invenicudi uni hominẽ pro co in ere turri per xl. dies, & manifeſte liquet quod 
huõdi minores ſerjantie que debent fieri pro Dominis ſuis de quibus tenent tene- 
menta ſua per altos qua ſeipſos nullã inde dabunt cuſtodiã eiſdẽ Dominis, nec dare 
debent licet iidem Domint infra #tatem hercdi per ncgligentiam propinquorum 
parentii hujuſmodi cuſtodi is occupaverint, & iſte Radulphns non poteſt dedicere 
quod unqua aliqui habut ſciſinam de prædict Cuſtod niſi per occupationem ſuam 
& negligentiam parentum prædicti heredis ameceſſorts ſui = infra æta- 
tem fuit, & non alio jure. Conſiderat eſt quod predict” Johannes rec inde ſeiſ. 
Cc. & damn Cx.l. iv.. vii. d. Ce. Valorterr per annum xx. I. x. d. 


Ser the firlt part of the Inſtitures, Sed. 155. & 157. and note the diverſitic be- 
tween (ach atenureofthe King, foz in that caſe it ſhould be a tennre by Grand 
ſcrjauty,and that Grand-ſcrjanty, fo2 the greateſi part, tv to be done within the 
Realme. 


— — <<. ot wc @Qt.no£ i ER Dazcass, Awad a. ca 


— mn as. 65S 


{ 
{ 
t 
k 
( 
l 
1 


C ap. l. Magna ( harta. 7 
Realme, and Unights fcrvice out ofthe Nealme, as Littleton there ſaith, 


Plenæ ætatis. gg the firſt part ol the Inſtitutes, Sect. 104. 


« Antiquum relevium ſcilicet, &c.] Conterning the weꝛd Relevium, 
vide 1. Part Inſlitut. Sect. 103. It appeareth that the relicfc here ſet down, ts the 
ancient relief, and was certain at the Common Law; But there had ben oflong 
time an hcavy introachment of an incertain reliefe at will and pleaſure, which un⸗ 
derafair term was called rationabile Relevium, and this Act had juſt cauſe to ſap, 
Per Antiquum relevium, foz in the raign of H. 2. Gzandfather to H. 3. the King ex- _ 
acted an tacertain reliefe, fo2 ſo Clanvill ſaith . who wꝛote tn his time, De Baroniis 8 __ EE 
vero nihil certum Statutum eſt, quia juxta voluntarem & milericordiam Domini Se i ;7- 
Regis ſolent Baroniz Capitales de releviis ſuis Domino Regi ſatisfacere. And Glan- us. Clan 
vill under the name of Baronfes doth include Carledomes alſo, ſo the relfefe of all cr 4c *0r4-. 
the Nobility was taken as incertain at that time, and therefoze how neceſſary it Cap.34-and the 


Comment 


ws that the encient relicfe ſhould be reſtozed is evident, thereupon, 


C Scilicet hæres vel haredes.] of this woꝛd (heire) fie the firit part of 
the Inſti: utes, Set. 1. whereunto you may adde that which was there omitted, 
concerning the Antiquity of deſcents, which the Germanes had agreable with 
the ancient Lamz of the Bzitons, continued in England to this day, out of that 
faithfull and learned Hiſtoztan, who ol the ancient Sermanes ſaith; Hzredes ſuc- ,._.,_, 
ceſſoreſq; ſui cuique liberi,& nulla Teftamentum:fi liberi non ſunt, proximus gradus . 
in poſſeſſione, fratres, patrui, avunculi, &c. Nherein we obſerve th2& things. 1. That 7. 
fo2 default of child2en and bzethzen, the Uncle, ac. and not the Father, oz enp in 
the right line aſcendent ſhonld inherit, but the collatcrall onely, 2. That by the 
Common Law no Teſtament oz laſt Vill could be made of Land. 3. That ot an⸗ 
tient time Succeſſores were Synonywa with hæredes. But in this ancient Statute 
it is pertinently ſatd, hæres, and not ſucceſſor, foz every Biſhop of England hath 
a Barony, and ſo had many Abbots and P23io2s (in reſpect whereof they were 
Loꝛds of Parliament) and pet they paid no reliete, becauſe their ſucceſſo2s came to 
it by ſucceſſion. and not as heire by inheritance; And this Act ſaith, Habear hære- 
ditatem ſuam. And they are ſeiſed in jure Epiſcopatus Monaſterii, &c. de Comitatu 
integro & de Baronia integra. The Barons in Domelda are accounted amongſt 
the Tenants in Chicfe, Vide Glanv. lib.g. cap. G. Magna Charta cap. 31. 

It is to be vnderſfod that of ancient time(as tt evidently appeareth by this Chaps Brack lib. 2 fol. 
ter, and by our 15oks) every @arledome and Barony were holden ofthe King 7: 84.16.E.3 
in Capite, which pzoveth that both the Dignitſes of the Earle and the Baron, and f, lie 
the Carldome and Baron were derived from the Crown, a And it is to be known 12: Ca - 
that the fourth part of the pcarly value of an Tarledome,a Baronp, and the living vr. 126. 
ofa night, was the anctent relieke that this Chapter ſpeaketh of. And foz that of 225, 3.18. 18, 
ancient time, va uniabte living was eſteemed at 20.1, per ann. (which tn thoſe dapes **.! gh 
w2s ſufficient to maintain the dignity ofa Knight) his anctent < relief was 5.1. hne 16. 1c 
which is the fourth part of his living by one pear. E. 3. forfeit. 18. 

The peerly value ofa Baron was to conſiſt of 13. Knights fœs, and a quarter, 10117. 19 a. 
which by juſt account amounted to 400. Parks by the pear, therefoze his reliefe Sce the 6rft 
was as is here let dow!1 100. Parks. put of the In- 

Dee an ancient Manuſcript intituled, De modo tenendi Parliamentum, &c. tem- pope ig oh 
Fore Regis Edwardi filii Regis Etheldredi, cui quidem modus fur per diicretiores Regni ; 3 = Brit, 
cora Williehno Duce Normannora & Conqueſtore & Rege Angliæ iploconqueltore 51 b 2 _ 
hoc terapore prxcipiente recuat'& per iptum approbat', &c. Of the Anthozity and An⸗ 1 5 22 
tiguity wh:recf vou may reade in the fourth part ol the Anſtitutes Cap. oł the Court 31. 2. ac. lib v1. 
of Parliament, Et hic intra, MMetcufs Cate. 

Now every Carledome conſi ſted of the value of an entire Beronp and an halfe, fel 33-31: 
which amounted to 20. nights fes amonnting to 400.1. per annum, and thereſeze 
his ancient relicfe h-re called Antiquum relev ium, being the fourth part of the pearly 


value ol his Carledome was roo.1. In that excellent Charter which Bing H. 1. 
made 


5 dw. 


HRlu Ethel dredi. 


Inter leges Ca- 
nuti cap. 9 · 
CC. mare, 


i. Jaronis. 


Magna ( harta. Cap. ꝛ. 


made on the day of his Coꝛonation, Communi Conci io & aſſenſu Barorunmm Regni 
Aneliz, emonęſt other things it is thus contained, Omnes malas conſuetudines, Out- 
bus Rezyum Angliz opprimebatur inde aufero, quas malas coniuetudines exinde ſup- 
PC. Si quis Baromun meorum, Comitum, ſive aliorum, qui de me tenet,mortuus ſu- 
erit hæres ſuus non rednret terram ſuam, ſicut faciebat tempore tratris mei, ſed legitima 
& juſta relevatione relevabit eam, ſcut homines Baronum meorum legitima & julia 
relevatione relevabunt tertas ſuas a Dominis ſuis, &c. Legem Regis Edw. vobis 
redJo cum illis emendationibus, quibus Pater meus emendavit conſilio Baronum 
ſuorum. 

By this Charter it appeareth, 1. that there was a lawfall and juſt relfcfe, fo be 
paid by the Carle, and Baren, which implyeth a pꝛopoꝛttenable reliete occo:ding 
to the value of the living · by rcaſon of this woꝛd (Juſla) which cannot be intended 
of an uncertcine reliefe, but ol the juſt rcliefe, upon the Computatton of ſo many 
Knights Fes contained in the Modus, whereunto this Charter hath relation. 
2. It appeercth that there was an unjuſt reliefe, in the time of William Rufus his 
other, which uyon ſearch we haue found in an ancient Panuſcript in the Lf- 
bzarie of Arch · Biſhop Parker, which we have ſcene, and will tranſcribe, in that 


Language that we finde it. 


De releeſe al cunte que al Roy afert S. chivals enfrenees, & enſebees, & 4. 
Hanberts & 4. Hammes & ꝗ. eſcues, & 4. launces, & 4. eſpees les aultres, & 4. 
chaceurs & 4. palefrees a freins eta cheveſtre. 

De reliefe a barun 4. chivals les 2. enfrenes & cuſceles & 2. hauberts 
& 2. hawmes & 2.eſcus, & 2. eſpees & 2. launces, & les autres 2. chivals un 


chaceur & un palfrey a freins & acheveſtres. 

De reliefe a vavaſſur a ſon lige ſenior doit eſtre quite per le chival ſon prer, 
tiel come il avoit jour de ſon mort, & per ſon hamme, & per ſon eſcu & per ſen 
haubert , & per ſon lance, & fil fuit diſaparaile , que il nouſt chinal ne arme 
Juſte quite per C. ſol. 

Le relief al villain le meliour avoir que il averad 2. Chivals, 2. Boefs, 
2. aches durrad a ſon ſeignior, & puis ſont tonts les villains in frankpledge. 

In K. Canutus time, Relevatio Comitts fuit 8, equi, 4. ſellati, 4. inſellati, 
& galee g. & lorice. 4. cum 8. lanceis, & totidem ſcutis, et gladii. 4. t CC, 
mance auri. 

Poſtea * tham Regis, qui ei proximus ſit, 4. equi, 2. ſellati, 2. non ſellati. 
2. gladii. 4. lancee, et totidem ſcuta, et galca cum lorica ſua, et 50. mance 
Aut. 

Et mediocris thani equus cum apparatu ſuo ct arms (ua et halſtang iu 
Weſt-ſexa, Cc. 

Laftly, this Chapter of Magna Charta fs but a reſtitution and declaration of 
the ancicnt Tommon Law, and that antiquum relevium of the Carle, and Baron 
was certaine, ſo now joyning both together, this certaine relfefe here ſet downe ts 
legitimum, juſtum & antiquum relevium, mentioned in the Modus, &c. 

It is ſa(d that there be ancient pzecedents in the Exchequer , that he that held 
by a Dukedome, which being valued at two Carles livings, ſhould pap accozding 
to the pꝛopoztionall and juſt fourth part of his living by peste, 2c o. li. And a 
Marques that held by a Parqueſdome, who ſhould have two Baronfes, ſhould pay 
fo htsreliefe 200, marks. That the value of the living of a Utiſcount ſhould 
be, I have not heard, but certaine it is he ould pap the fourth part of the peere⸗ 
ly value of his Uiſcounteſoome, 

But all this is to be intended, where the King granteth a Duke dome, Pars 
queſdome, Earledome, Uiſcounteſdome, oz Baronp to hold, as here it is ſpoken, de 
nobis in Capite per ſervitium milicare, viz. De Comitatu integro & de Baronia in- 
tegta, & qui minus habueric, minus det ſecundum ant iquam conſuetudinẽ feodorũ. 


Put 


e. - -«- - 


— 
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But in ſome caſes th* heire of an Carle, oꝛ a Baron map pay the relicfe expꝛeſ Com Nich. 14. 
ted in this ſtatute, albeit he hath not ſo many Knights Fees, as is abobeſaid: fog if E. 3 001. K.ex : 
upon the creation of the Carle the Bing did grant any Pannozs, Lands, oz An- yer coun. Theſe 
nutty per Comitatum & nomine Comitis, 02 ſub nomine & honore Comiris, oz the E. . * 7 = 
like, he ſhould pay C. li. foz ret:efc,and ſo of the Baron, mutatis mutandis, foʒ a ſpes p:c rem. Thel. 
cfall reſervation map derogate from the Common Law. Com, Hil.7. 

But otherwiſe it iet the Pannozs, Lands, oz annuity be granted unto the II. 4. rot. 2. 
Carle, ut idem Comes ſtatum & honorem Comit is melius manutenere & ſupportare * _— Io 
poſſit, 03, ad ſuſlinendum nomen et onus, oz the like ; Foz then the Carle hold- py ord 
eth not per Comitatum, oz, nomine Comitis. bridges calc 

But now the anctent manner of creation fs altered, foz now, when the King 
creates a Duke, a Parques, an Carle, a Aiſcount. o2 Baron he ſeldome creates a 
Dukedome, Parquiſdome, Eareldome, gc. ad ſuſtmendum nomen & onus, viz. to 
grant him Pannozs, Lands, tenements, ec. to hold of him fn chiefe, foz com⸗ 
monly upon creations the Bing grants to them created an annaity; And therefoze 
at this day Noblemen doe pay ſuch relicfes,as other men uſe to doe, in reſpec b 
their tenures, fo2 as the hcire"ofa Knight wall not pay reliefe, unleCehe have a Je 
Lnights Fee, ac. ſo the hetre of an Carle, oz Baron, ſhall not pay reliefe by this 
great Charter.unlefſe he hath an Earlcdome, oʒ Baronte, as ts afozeſatd. 


Ad centum ſolidos ad plus.) And this was the ancient reliele foz a 
Unights Fe, and ſa was hplden fn the reigne of H. 2. foʒ Glanvil ſaith, dicitur au- cap. 4. 
tem rationabile relevium alicujus juxta conſuetudinem regni de feodo unius militis lib. 9. fal. 120. 
p certum ſolidos fo as the Fe ofa Knight at that time was certatne, viz.the fourth Antony Lowes 
part of his living per annum, and ſo ought, as appeareth,the relief of the Nobilfty to _ 1 
have bene in certainty. though they were not permitted to have it ſo, which ſavo⸗ — 2. de 
red of the power ol aconqueror to kepe the Nobility under, oz to make himlelke 1. Part of the 
the moze amiable to them. Inſtitut. ſect. 

103. 112.113. 


«| Secundum antiquam conſuetudinem feodorum.] gyis is 54 '57; 


obſcrvable, that theſe certaine and pꝛopoztionable rates are accozdiag to the an- 3 
tientt uſt ome of reliefes. Britton cap. . 
A night holds land by O zand Seriantie, he is not withinthis Statute, and Fleta. l. 3. C 17. 
there toze ſhall not pay the relfefe of a Knight detlared by this ac, but the heire be- * 1.47. b. 
ing of full age at the deceaſ: of his anceſto}, Wall pay the valus of his lands fog 1 r 
one yeere which is his Primer ſeaſon. „„ 
But here it is demanded, ſeeing Littleton ſaith, that tenure by Coznage, if it be Lit. ccd. 156. 
of any other Loꝛd then the King, is Knights ſervice, what rele ſe the Heir of ſuch 
a tenant ſhall pay, oz whether he ſhall pay any reltefe at all. Liccleron in ths ſame 
place ſaith, that tenure by Coznage dꝛaweth unto it ward, and martege.and ſpeaketh »1;ch. 18.5. 1. 
nothing of reliefe, and by this ac relfefe is to be payed accozding to the quantity in henco rot. 
of the knights Fer, viz. De feodo militis integroper centum ſolidos & qui minus 84. Weſtmerl - 
habuerit, minus: but a tenure by Coʒnage hath no ſuch quantities, nec ſuſcipit majus 3 
& muws, and therefoge tenure by Coznage though it be Knights ſer vice, is not 3 a 
within this Statute; Hereot pou map read a Recozd to this Effect, To. Swinborns 


; caſe acc. c ur 
Inter Ioliannem Craiſtoke querentem werſus Idoneam de Leybourne que gu... 


diſtrinxit ipſum per averia pro relevio dando, pro terris in Dunſton, Brampton 
yanene which, Eſeclyve, et Boulton, que valent C. li. per ann. que texet 
de ca per homagium er Cornagium. Et ipſe dicit quod talis eſt conſuetuds 
parrie de Meſtm. quod heredes poſt mortem e worum debent rele- 
vare terras ſuas daminis de quibus, &c. ſcilicet ſolwendo pro relevio quantum 
terræ valent per annum, que de ipſis dominis tenentur, niſi de minori ipſis do- 
minis poſſunt — unde ipſa advocat captionem pro relevio ſecundum 

| 

ö 


Slanvil lib. 9. 


prædictam conſuctudinem, &c. 


Johannes negat talem eſſe conſuetudinem, ſet concedit, quod tenet tenementa præ- 
C a;tt; 
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Lu. \ t.97. 
Litec. 171. 


35 H. 6.5. 


Sce the Cuſtu- 
mie r de Norm. 
cap. za. and the 
C omment up- 


on «hc ſame. 
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dicta per C ornaig xx. 6. vi. d. et dicit quod anteceſſores ſus pri us duplicarunt au- 
teceſſor. ipſius Idoneæ ſolwendo Li. c. Ipſa dicit quod cum lohanues cozn', quod ipſe 
tenet pr dlicta ten de ipſa per cornagiũ, ad quod hujuſmods relevium mere eſt ac- 
ccſſor rut ione con ſuct predic ie. Ft dic quod idem Tohannes exigit tale relevium 
ver ſus tenentes (mos in eadem patria 4 tempore quo non, &c. Et de conſuei 
ut erg, pon ſe ſuper pat riam. Ideo veu' Inr' in Cro 5. Tohannis Baptiſt e,c5c. 
Tnſuper Idonea dic quod duplex eſt tenura in Com Weſtmerl. ſcilicet, una per 
4ba firma, et alia per Cornagium. Ft quod tenentes per Albam firmam poſt mor- 
In anteceſſorum ſuoru »: debent duplicare firmam ſnam tantum. Et tenentes per 
Cornagiam poſt mortem anteceſſ. norum tenentur reddere valorem terrarum ſuu- 
7488 11111445 Ann. Et Iohannes e contra dic quod conſuetudo patriæ eſt quod he- 
redes non ſolvunt niſi duplicando Cornagium, &c. 


Brad on li. a. fo. & 4 cap 36. nu. 2. Et imprimis de ſeodo militarĩ quale fit rat ionabile 


releꝝ mum antiquum de feodo militari diftunguitur in Carta lib ertatum, cap. a. &c. And 


in the ſ@me chapter, nu 7. ſaith thus, De ſerjantiis vero tihil cettum exprimitur, 
cvid vel quamum dare debeant hæredes ideò juxta voluntatem Dommorum Dominis 


atis ciun pro relcvio, dium tamen ipſi Demirt rationem & menſuram non ex- 


CY dan ” 


Certain it is, that he that hold by CoMe-guard ſhall pay no Cſcnage, foz Cſcu⸗ 
one muſt be rated acc92ding to the quantity of the Knights fas, as foz a whole 
nights ter, oz half a Anights fe, c. and of that nature 13 not Caſtle-ggard. 
Littleton treating of Caſtie-guard, ſaith, that in all caſes where a man holdeth by 
Knights ſervice, ſuch let vice dzaweth to it Ward and Parriage, and ſpeaks not 
there of rslict. 


— — 2 


CAP. 111. 
autem hæres alicujus talium fuerit infra ætatem, Dominus 
8 Jus non habeat cuſtodiam ejus, nec terræ ſuæ, antequam 
homagium ceperit; et poſtquam talis hæres fuerit in cuſtodia, 
cum ad ætatem pervenerit ( ſcilicet xxi. annorum) habeat hæredi- 
tateni ſuam ſine relevio, & ſine fine, ita tamen quod ſi ipſe (dum 
infra ætatem fuerit) fiat Miles, nihilominus terra remaneat in 


cuſtodia Dominorum ſuorum, uſque ad terminum præ- 
dictum. 


q Hzres.] This Statute is onelp to be intended of an heire male, whercof 
hzres is derived : and who ſhall be hæres, &c. Se the firft part of the Inſtitutes, 
lib 1. eR.1,2,3. Cuſtumier de Norm. 99. and the Expoſitions upon the ſame. 


q Antequam homagium ceperit.] Foz homage ſe the firſt part of the 
Inflitntes. fect. 85. and it is to be obſerved that in England and France it is called 
Homage, Homagium, and in Italy Vaſſalagium. | 

Some have thought that theſe wozds are to be under ſtod that the heire within 
age all not be in Mard untill the Lo2d hath taken the homage of ſome of the aun- 
ceſters of the Ward, fo as the aunteſter of the heire moy die in the homage ol the 
Lo2d : fo2 in a Writ of Ward bzought by the Loꝛd, it is a god plea to ſay that the 


aunceſter died not in his homage, and the Statute ſaith not Amequam homagium 
| ſuum 
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uum ceperit, but homagium generally; and, 
_ ol the heire, he ſhould not be in Ward - +a if the Lozd Gouldrecetvo hos 4% 3, Relic 
— — * de intendment of theſe wozds, but the Statute meant mo m 
dere, and lo dothit taken of the heire himſelfe, and that ſoz the bonefit * 
— —— Wake that w2ote ſane after this Stute, — 1 4 1. 
a iſſuma in lege, and ſo do Fleta li. 1. c. 3. 
= — Law impozt, and the reaſon thereof is notable, — by arte Mirror — 5 
2d ſhould have benefit of Wardſhi | s, that befoze the Glanv.li>.g, 
jo capiendog » he heir, and to that end the heir might have a Writ D b 1 1 _ 
all otherLo — acquit him from ſervice and other duties to be done a 2 
ifthe Lo — both which the Lozd was bound to do(* as the law wast m Funn te bd. x55. 
receiveth hows pted homage de droit ofhis tenant, (in ſach lobt as the — 6 Trin.4 E.: 
Sage ms 7 age aunceſtrel at this day) but other wile it is ofhomage i of dds 60.65. b. in lee 
rue ve vinculum, quo quis aſtringitur ad warranti zand x * it; 4 Ho- me. William 
& acquietandum tenentem ſuum in ſeiſina verſus omnes per certu gens lefendendum, ö | 
— — & expreſſum; & etiam vice verſa, quo renens afringit waren dona- —— 
—— . er vand & ſervitium debitum faciend.cWe have an — py ad fidem þjngethto — 
ofa caſe adjudged in a Writ of Cultomes and Services betis ent Panuſcript cancy, bar to- 
r  ulron,and Robert de Norton, that hgmage is of an higher nat &ne Alexander of mage in fur 
es then eſcuage. 1. Foz that h ature to divers pur po · din def 0 ac. 
2. Momage i omage bindeth to warranty, which eſcu P quitall : 
Homage is ſo ſolemne as that tt cannot be done agat | 9 1 
that made it liveth, but eſcua ie again as long as the Tenant Sce the firſt 
that homage is t but eſcuage map be given every other year. 8 And Lit. part of the In- 
e is the molt honourable ſervice, and humbie ſervice of reverence, ſaith firares, leck. 
Pet S — on that oſcuage taking it foz ſervice, dzaweth to it 1 and 143 fol 101. 
ciftin — — Common Law, if a man holding Land by Knights fervice — ns 
nk-marriage, and the done had died, his hetr within age, ce, had made a ne homage, 
be in Ward befoze any homage recelved, Quia Dominus — age, the heir ſhould , f.. 
uſque ad tertium hæredem, and this Statute is tobe intend potelt capere homagium „ t.. 
be received by Law, pet dtd t ed where homage was to es 
of the Lo3d, 03 ether 1 be _ — in judgement of Law die in the — Brice, & Fleta 
ration, ot be in WWard, a caſe wozthy of great conſide- "> 
i ut after when it was reſolved t Temp.Ex. 
02 Law, and ſo emp. E. 1. 
— — — — binde the Lozd to any warrantp oz — ow = that homage 8%": 90. 
then accozvt ell, which either is wozne out, oz very rare in Engl I: 23 8 3 
not bi ding to the old rule, Ceſſarte ratione legis ceſſat ipſ⸗ * en 
nde the Lo2d to receive h gis ceſſat ipſa lex; The heir can. fSee the firſt 
mn Seaman — — — THe: | 
, ma * ſet.149. 
1 on within the reaſon of this — 2 him to warranty and acquitall, * = _ 5 
tart e noted that one within age may doe homage, but ee Boll.” 
- Sto be done upon oath, Hoc obier ge, but he cannot do fealty brzH.3.gar.qz 
— um tamen juramentum fidelitatis, antequam * 4 me ſi minor homagium fererit 135H-6-gard.72 
oze concerning this matter 1. Part. Inſtitut. lib. n See Ln * 
A © Fall, : 


Trac. l. a. fo. 79 


q Fiat miles | 1B 
* Be made a Knight;A 
um militare, Unt ght; And his tenure of . See the firſt 
a Duke, a Pa — /and thercfoze if the king . — — Serviti- part of t he In- 
Ward fo , arle, a Uiſcount oz a B e within age, ſtirutes. 
2 his body, but if the h 2 a Baron, pet he ſhall remain in Laab. 
an Bnight, be h-llbe — " Ware fs = by of any other of the Pobilitp be homage & 
a Knight oft is body. At the | ; fe2lty. 
acl, he th — = — pry on the Bate, — — = nicht 4 Lal, 3. 
at moze, and the Stat ody foz that he is a Knight HE. a 
within itnie ſpeaketh generally, and ſome · ries caſe. 
— and meaning ol this Law = —— a Knight, and thereloze 25 E. 4.10. 
m able ſo doe untghts fervice, | W clit 2 
5 Clittes caſe. 


Sce hercefter 


And this woꝛd Pia 
d be made, 20ve 
Y — the — be by defeont, th that Knighthwd ought to be by creation ebe rem 
eir be made a Anight within age, yet is he not fce&d ofthe value we TING 
ruries caſe. 
G's of abi ſupre:. : 


12 


Lib. 8. fol. 171. 
Sit Remy Con- 
ſtables caſe. 
15. E. 4.10. Pl. 
Com. 267. 

2 E 6. tit. gatd. 
Br. Sir Ancho- 
ny Browns calc 
Sir Drue Dru- 
rics cale, Vi 
ſupra, Pl. Com. 
Ratclifs caſe, 


Bract. lib. y. ſol. 
$7, W. z. cæ 3g. 
Fler.li.6.ca-61. 
SE. 3.624 E.; 
28,29. 


Brac-li.z.f0.87 


Magna ( harta. Cap. 4. 


of his marriage, foz that was vefted befoze in tho King,02 other Lozd, and the King 
being Soveraigne of Chivalry hath adjudged him of full age, that is, able to doe 
Anights ter vice to this intent, to free his body from cuſfody,but neither to barre the 
Bing oz other Lozd of the value of the marriage, no moze then if he had attained to 
bis fall age of 21. pears. 


Remaneat in Cuſtodia Dominorum ſuorum. ] This wozy 


(remanear) implieth that this @tatute is to be andertod onoly, where the heir after 
be be in Ward is made Knight within age, foz when the heire apparent is made 
Knight within age in the life ofthe aunteſter, and the auncefter dieth,bis heir with- 
in age, he hall be out of Ward both ſoʒ body and Land, becauſe the @overaign of 
Chivalry bath adjudged him of full age, and able to do Knights ſervice in the life of 
bisauncefter, ſo as in that caſe no title of Wardſhip did ever accrew, and there can 
be go remanere 03 reſidae, but of that thing that had his eſſence oz being. 


— 


CFP. tf. 
8 Vſtos terræ hujuſmodi n infra ætatem fuerit, non 


capiat de terra hæredis, niſi rationabiles exitus, & rationa- 
piles conſuetudines, & rationabilia ſervitia, & hoc ſine deſtructi- 
one, & vaſto hominum & rerum. Et ſi nos commiſerimus cu- 
ſtodiam alicujus talis terræ Vic, vel alicui alii, qui de exitibus 
terræ illius nobis debeat reſpondere, & ille de cuſtodia illa, deſtru- 
ctionem, vel vaſtum fecerit: Nos ab eo capiemus emend', & ter- 
ra committatur duobus legal & diſcretis hominibus de feodo 
illo, qui de exitibus terræ illius nobis reſpondeant, vel illi cui 
nos illam aſsignaverimus. Et ſi dederimus, vel vendiderimns 
cuſtod alicujus talis terræ, & ille inde deſtructionem fecerit, vel 
vaſtum, amittat illam cuſtod, & tradatur duobus diſcret & legal 
hominibus de feodo illo, qui ſimiliter nobis reſpondeant, ſicut 
prædict eſt. [ Vide Gloc cap. 5. W. 1. ca. 21. 


Cuſtos.] a næper. tome derive the woꝛd & cura & ſto, quia cuſtos eſt is cui 
cura rei fat cuſtodiend; and thereupon ſometime he is called Curator, in French he 
is called a Gardien, ſo as his name cuſtos doth put him in minde ol his office and 
dutp, that is not onelp to kep and pꝛeſerbe the Lands and Tenements of the 
Ward committed to his cuſtody in fafety, but alſo to educate and bzing up his 
Ward vertuoully, and to advance him in marriage without diſparagement, Vide 
1. part Inſtitut. Sect. 103. of the canſe and end of Wardſhip ; and ſ& the 4. part of the 
Inſtitut. cap. Court of Wards and Livertes, 


«| Rationabiles exitus.] Exitus is derived ab exeundo, and ſignifieth the 
rents and p2ofits iſlning out 02 comming of the Lands oz Tenements of theWard, 
which muſt be taken by the Gardfen in reaſonable manner, and therefoze to exitus, 
rationabiles is added, foz that nothing that is unreaſonable is allowed by Law, 


T Rationabiles conſuetudines. ] Chat ts, things due by cuſtome oz 
pꝛeſcription, and appendant oz appurtenant to the Lands 03 Menements in 
Ward, as advowſons, commons, waife, ſtrate, wzeck, and the like; alſo the — 

nable 


Cap. 4. Magna Charta. I; 


nable cuſtomes , fines, et. of Tenants in Uillenage, oz by Copp of Court roll 
whcre tines be incerta'n ; foz thoa hͥ the cuſtomes, duties, fines, oz the like be in; 
certain, pet tfth1t which is exacted oz demanded be unreaſonable, it is againſt the 
Conimon Law, F03 this wozd(conluerud) and the divers fignifications theroot . ſæ 


hereafter cap. 30. 


Et rationabilia ſervitia.] This alſo, as appeares by Glanvill that Clans! 66d, 
wꝛote in the reigne ot H.2. was the Common Law of England, that incertain ſer · W. i. cap. . 
vices and atdes ought to be reaſonable ; foz, ſaith he, the Loʒd map rationabilia auxi- 25 E.3. cap.11; 
lia de hominibus ſuis inde exigere, ita ramen moderate ſecundum quantitatem feodo- 
rum ſuorum & ſecundum facultates, ne minus gravari ide videantur, vel ſuum con- Conccuc mort. 
renementum amittereʒ and that which he ſpeaketh there of aids, is to be applied to all 
incertain ſervices, cuſtomes, fines, 03 duties. 

But it map be demanded, How and by whom fhall the ſaid reaſonableneſſe fn 
the rates afozeſatd be tried This pou map reade in the firſt part of the Inſtitutes, 


Sec. 69. 
Et hoc ſine deſtructione & vaſto hominum & rerum. ] — oy 


Foꝛz theſe wozds, Deffruction and Wafte,ſce the firſt part ofthe Inſtitutes, Sect. 67. 5 2. l. ſol. 37. 
and the Statute of Gloc. cap. 5. 


Et ſi nos commiſerimus, &c. 03 this woꝛd commilerimus, vide the 
firft part of the Inſtitutes, Sect. 58. & 531. Here the Committee of the King is 
taken foz him to whom the Bing committeth the cuſtody of the Land to 
one o; moze; by this wozd commiſimus, reſerving a Rent, Quamdiu cuisalius plus 
dare voluerit, and there the King remain Gardien. 


: Reg fo. 
Nos ab eo capiemus emenda.] And this may be upon an office n 
tound, oz by Wzit direded to the @heriffe to this effet,Quia datum eſt nobis intel- lib. 4+ ſol 3 17. 


T7 20 H. 3. Waſte 
luigi, dc. 1 5 40 Aſſiſ. 
P 


+22. lib in- 


Et ſi dederimus vel vendiderimus alicui cuſtodiam, &c.] dg Rat 16 


In this caſe the King graunteth,oz ſelleth the verp tuſtod it ſelfe, ſo as the grau ⸗; 
t& oz vende becommeth Guardian in fac : and that this diſtinction betwene the bo 
Committe and Gzaunt& was by the Common Law, hear what Glanvill ſaith, Glany.li,q.c.1 
Si vero Dominus Rex aliquam cuſtodiam alicui commiſerit, tune diſtinguitur utrum ei 
cuſtodiam pleno jure commiſerit ita quod nullum inde reddere computum oportet ad 
Scaccarium aut aliter: ſi vero plene ei cuſtodiam commiſetit, tune poterit, & c. negotia 
ſicut tua recte diſponere. Bing H.. graunted a Ward to the Dutches of Bucking- 
ham,quamdiu in mani bus ſuis fore contigerit; And afterwards the King made a ſpe» 
ciall Livery, as by Law he might, to the heir within age, and it was adjudged, as 
Juſtice Frowick repozted,that the Duches was without remedy ; but other wife it 
had ben ff the graunt were durante minore ztate hzredis, 03, durante minore ætate 
& quamdiu in manibus noſtris, &c. i 

But here it map be materially demaunded, What it tbe Committee oz G zaum „ f. . 1. 
doth waue, and the King during the minozity taketh no amends,what remedy hath ; E.: Walle ;. 
the hefre after his full age ⸗ The anſwer is, That be (hall have an action of Maſte, Regiſtr. 73. 
and that by oꝛder of the Common Law: and then it is further doubted and deman - 1 H. 4. 3. 
ded, What ſhall the heire then recover, foz the Wardſhip cannot be loſt, ſing the F.N.B.59.c-& 
heite ts of full age, neither by this Statute noz by ths Statute of Gloc. To this the ©* r Vide 
anſwer is very obſervable, that ſæing that the Wardſhip cannot be loft, and the — Ea 
Waſte, being to the heirs dicheriſon, ought not to remain unpuniſhed, that the hefre Coram Rege. 
ſhall recover treble damage,foz that penalty is annexed to the action of Waſte; and Rot. 76. Dub- 
therefoze ifan action of Waſte were given againſt Tenant in tail apres poſſibilicie, wy Sce here- 
generally the plaintife hall recover treble damages, becauſe they are annexed to — _ 
this fait. But if the King doe take amends, then the heire at fall age ſhall have no on the Starure 
ation of Taſte, of Gloc · ca. # 


C Amittat 


1 


14 
Praton lib. 4. 
fol. 28.3 16, 
315. 
Gloc. cap 5. 


Dier 28. H. 8. 
fol. 25. 


Britt. fo. 33. 34. 
* W. 1. cap. 21. 


Gloc. cap. 5. 


Artit. ſup. cart. 


cap. 15. 


14. E. 2. cap. t. 
56. k. 3. cap. 13. 


Magna Charta. Cap. 5. 

Amittat cuſtodiam. ] This is underſtod of the lund, and not of the bo- 
dy, loʒ the woꝛds be tradatur duobus, &c. qui de exitibus terræ nobis inde reſpon- 
deant. 

Nota, ſinte this ſtatute of Magna Charta divers other ſtatutes againſt waſts and 
deftructions in the lands of Wards have been made, 

At the making of this ſtatute, the King had not any p2erogative in the Cu- 
ſtodie of the lands of Adiots during the life of the Idiot, foz if he had had, this 
Ac would have pzovided againſt Matt, ec. committed by the Committee, oz 
afſignee of the King to be done in their poſſeſſions, aſwell as in the poſſcCions of 
Wards,bat at this time the gardianſhip of Ipiots,ec.was to theLozds and others 
accozding to the Courſe of the Common law. And Idiots from thetr nativity 
were accounted alwapes within age, and therefoze the Cuſtodie of them was 
perpetuall ſo long as thep lived,foz that their impotencie was perpetuall, And the 
od of whom the Land was holden, had not a tenant that was able to doe him ſer⸗ 


vice. And therefoze within the reaſon of a Cuſfodfe of a minoz oz of an heirs 


Flera.lib.1.cap 
10. S Solenc, 
Nota, the 
cauſe of alte. 
ration by Act 
of Parliament. 
Mirror cap. 1. 
c. Ex auter 
ma er dc. 


Britron.cap.66. 


fol. 167. b. acc. 
17. E. z. cap. 9. 


3E; 3. tit. gar. 53. 


Britton cap. 66. 


Fel. 167. b. 


Brac. l 5. 42 1.4. 


Stanf.prerog. 


ca.9.fol-z3+3 4+ 


within age in Caſe of Wardſhip. And this appeareth bp Fleta, Solent tutores Idi- 
otarum & flultorum-cum corporibus eorum perpetuo, «nod licitum fuit & proviſum, 
eo quod ſe iplos regere non noverint , nam ſemper judicabantur infra ztatem : vel 
quia verumq; plures per hujuſmodi cuſtodiam exhæredat iones compatiebantur,provi-- 
ſam fuit, & cõmuniter conceſſum quod Rex corporũ & hæreditatũ hujuſmodi idiota- 
rum & ſtultorum ſub perpetuis cuſtodiam obtineret, dum tamen a nativirate fuerint 
idiotæ & Nulti;ſecus autẽ ti tardæ a quocunque Domino tenuerint, & iptos maritaret, & 
ex omni exhzredatione ſalvaret hoc cum adjecto quod dominis feodorum &allis quo- 
rum interfuerit ut ſervitiis, redditibus & cuſtodiis uſque ad legitimam ætatem ſecun- 
dum conditionem feodorum, releviis & hujuſmodi nihil juris deperitet. 

But then it is demanded, when was thts pꝛerogative given to the King- Cer⸗ 
taine it is, that the King had it befoze the ſtatute of «7. E. 2. de prærogativa Regis, 
foz it appeareth in our Bookes, that the King had this pꝛerogatibe, Anno. 3. E. 2. 
And befoze that, it is manifeſt that the King had it befoze Britton wzote in the 
raigne of E. 1. as pou map read in his hake. 

And it is as cleare, that when Bracton wzote (who wꝛote abont the end of the 
reigne of H. 3. that the King had not then this p2erogative, 

And therefoze it followeth,that this pzerogative was given to King E. 1. be- 
foze that Britton w2ote, by ſome Ac of Parliament, which is not now extant, 
And it appeareth by the Mirror of Jultices agreeing with Fleta, that this 
—— was granted by Common aflent , vide. lib. 4. Beverleys Cale 

» 136. 


CAP. I#. 
ome autem quamdiu cuſtodiam terrx hujuſmodi habue- 


rit, ſuſtenter domos, parcos, vivaria,ſtagna,molendina, &c. 
ad terram illam pertinentia, de exitibus terræ ejuſdem, & reddat 
hæredi cum ad plenam ætatem pervenerit, terram ſuam tot in- 
ſtauratam de carucis, & omnibus aliis rebus, ad minus, ſicut illam 
recepit. Hæc omnia obſerventur de cuſtodiis Archiepiſcopatuum, 
Epilcopatuum, Abbatiarum, Prioratuum, Eccleſiarum, & _ 
tatum vacantium , quæ ad nos pertinent, except quod cuſtod 


hujuſmodi vendi non debent. 


That 


r MYCF OT WF IWCTUD RD . „ . . r ETSY 


Cap. G. e ＋. anna Charta. 


That this was the Conmon Law avvearcth by Glanvile, Who ſaith, Reſlituere 
autem tenemur cu“ odes hæreditates ipſis hzredibus inſtauratas & debitis acquietatas 
juxta exigentiam tempo is cuſlodiæ & quamiĩtatis hæreditatis. 


« Hxc omnia oblervantur de cuſtodiis Archiepiſcoporum, &c. 


The Cuſlodie of the tempozalties of every Arch-Biſhop, and Bichop with- * 


in the realme and of luch Abbeyes, aud Pꝛiozies, as were of the Kings foundation, 
after the ſame betame voide, belonged to the king during the vacation thereof by 
bis p2crogative : ſoꝛ as the ſpiritualties belonged during that time to the Deane 


and Chapter de communi jure,oz to ſome other Eccleũaſticall perſon by pzeſcription, ' + 


62 compoſition, fo the tempoꝛalties came to the King as founder, and this doth be- 
long to the Bing, being patronus & protector Ecclehx, in fo high a pzer-ga- 
tive incident to his Crowne, as no ſubject can claime the tempozalties of an Arch: 
Biop, oz Biſhop, when they fall by grant oz pzeſcription, 

But as, In omni re naſcitur res quz ipſam rem exterminat, unleſte it bee 
timely pꝛevbented (as the wozme in the wod, oz the mothe inthe Cloth, and the 
like) ſo olteutimes no pꝛoſeſſſon receives a greater blow. then by one of their owne 
ceat: Fo2zRann'ph an Eccleſiaſticall perſon, and King William Rufus his Chaplain, a 
man ſubacto ingenio, and proſunda nequitia, was a facoz foz the King in ma- 
king merchandtze of Church livings, in as mach, as when any Archbiſhopzicke, 
Biſhopztcke, oz Yonalkerp became vold, firſt he perſwaded the King to keeps 
them voide a long time, and converted the p3ofits thereof ſometime by letting, and 
ſometiine by ſale of the ſame, whereby the tempozalties were exceedingly waſted, 
and de ſtroyed. Secondly, alter a long time no man was pzeferred to them per 
traditionem annuli & baculi, by livery ol ſeaſon, frely, as the old faſhion was, but 
by bar gain, and ſale from the King to him, that would give moſt, by meancs 
whereof the Church was ftuſfed with unwozthy, and inſaffictent men, and manp 
men of lively wits, and towardlineſſe in learning deſpairing of pzeferment turned 
their ſtudies to other pꝛoleſſtons. This Ranulph, foz ſerving the Kings turnes, was 
advanced, fir ſt, to be the Kings Chancellour, & after to be Biſhop of Dureſme. who 
after his advancement to fo high dignities, made them ſervants to his ſacrileg- 
ous and ſimoniacall dcſignes, King Henry the firſt ſa ing this miſchicfe, and fo2e- 
ſeing the great intonventence that would follow thereupon, was contented foz 
his owne time to binde his owne hande, to the end the Church now naked and 
bare might receive ſome comfozt, ans have meanes to pzovide things neceſſarp foz 
their pꝛoleſſion, and calling. Ye thereupon at his Cozonation made a Cherter to 
this effet,Quia regnum oppreſſum erat injuſtis exactionibus, ego in reſpectu dei 
& amore quem erga vos omnes habeo, ianctã Dei Eccleſiam imprimis liberam fac 
ita quod nec vendam, nec ad firmam ponam, nec mortuo Archiepiſcopo, ſive Epiſco- 
po vel abbate aliquid accipiam de Domi nio Eccleſiæ vel homi:.ibus ejus. donec ſuc- 
ceſſor eam ingrediatur, & omnes malas conſuetudi nes, quibus regnum Angliz op- 
primebaturziade auſero. Ye committed the ſaid Ranulph then Bib op of Durham 
to pꝛiſon fo2 his fntolerable miſd@ds, and injuries to the Church, where he lived 
— love, and died without ptty, ſaving of thoſe, that thought it pitp-he lived 
fo long. | 

C Vcndi non debent: Fleta, ubi ſupra, ſaith, vendi non debent nec legari;Pet the 
King .10p commit the tempozaltics of them during the vacation,as by the ſtatute 
of 14. Ed. 3. appeareth, 


— — 


64. VI 


I redes autem maritentur abſque diſparagatione. 


This is en me ient moxime of the Common Law : ſ& moze hereof in the ür 
part of the Inctitutes ſect. 107. 108. 109. 


Cap. 7. 


Glanvillib.7, 

* . 9 

FIeta li. 1. c. ti. 
19.1. 7. G. & 30 
See the 1. part 
Of the :n1t.cuics 
le 1,67. 

dee pr vi.7C218% 

2p. 14. 

W. 1. cap 21 


Ficta lit. c. 1m. 


See this charter 
at large in 
Mat Dar. 
See l br. ruli 
in p, incipis. 


Flet. Li ſaprd. 
14 E. 3· ca. 3, J. 
F. N. B. 59. b. 


RraQton iz. 
.I. 8. 


Flers h « cep. 
23.3810 6 52. 
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I 
Idua poſt mortẽ mariti ſui ſtatim & ſine difficultate aliqua, 
habeat Maritagiũ ſui & hæreditatẽ ſuam: nec aliquid det pro 
dote ſua, nec pro maritagio ſuo, vel pro hæreditate ſua habenda, 
qui hæreditatẽ maritus ſuus, & ipſa tenuerunt ſimul, die obitus ip- 
ſius mariti ſui: & maneat in capitali meſſuagio mariti ſui, per qua- 
draginta dies poſt obitũ mariti ſui, infra quos dies aſsignetur ei dos 
ſua, niſi prius ei aſsignata fuerit, vel niſi domus illa ſit caſtrũ: & ſi 
de caſtro receſſerit, ſtatim domus ei competens provideatur, in qua 
poſsit honeſte morari, quouſq; dos ſua ei aſsignetur, ſecundũ quod 
prædictum eſt: & habeat rationabile eſtoverium ſuum interim de 
communi. Aſoignetur autem ei, pro dote ſua, tertia pars totius 
tertæ mariti ſui, quæ fuit ſua in vita ſua, niſi de minori fuerit dota- 
ta ad oſtium eccleſiæ. Nulla vidua diſtringatur ad ſe maritandam 
dummodo voluerit vivere ſine marito: Ita tamen quod ſecurita- 
tem faciat, quod ſe non maritabit ſine aſſenſu noſtro, fi de nobis 
tenuerit, vel ſine aſſenſu domini ſui, ſi de alio tenuerit. [Praropativa 


Regis cap. 4. 


It app areth by Bracton ot antient time, that a woman being Heire. ſ ne em- 
norum diſpoſitione & aſſenſu, hæreditatem habens meritari non poteſi c etiam in 
vita anteceſſorum de jure fine aſſenſu Domini capitalis, quod ſi olim tecitiers hæ- 
reditatem amuterent ſine ſpe recuperandi, nin ſolum per gratiam : hoch e tamen ali- 
am po nam ircurri nt, ſcut inferius dicetur, & hoc ideo ne cogatur Dominus noma- 
gium capere de capitali inimico, vel de alio minime idoneo. 

Alſo it appeareth by the ſame Aut hoꝛ, quod ti mulier detem habens pto vohm- 
tate ſua alicui nuberet, præter aſſenſum Warranti ſui de dote, olim ex tali cauſa do- 
tem amuteret, nunc tamen non amittet. 

Item cum ſemel legitime maritatz fuerint, & poſtea viduz, iterum non cuſſodi- 
entar ſub cuſtodia Dominorum, licet teneantur aſſemum eorum requirere maritandi 
ſc, &c. And here with agreth Glanvile,who w2ote befoze this ſt*fate. 

Herebp yon may ſæ what had bene uſed of ancient time in theſe caſes : But at 
this day widowes are p2cfently after the deceaſe of their hnſbands without any 
diſticultp to have their marriage (that is, to marrie where they will without any 
licence, oz allent of their Loꝛds) and their inheritance,without any thing to be gi⸗ 
ven fo them; but in this bzanch the King is not included, as hereafcer in the end of 
this Chapter all appeare. 


C Et maneat in Capitali Meſſuagio mariti ſui per quadra- 


ginta dies poſt obitum mariti lui.) And this ts called her Quarentine, 
and it ch. Nido be witholden from her Quarentine, ſhe ſhall have her Writ, De 
cuzrentena habenda to the @herfte, which reciting this Statute, ts in nature of 
a Cormtion to hin., Quod vocatis coram vobis partibus prædictis, & auditis inde 
earum tationibus, eidem B. C. Viduæ plenam & celerem juſtitiam inde fieri faciatis 


F. N. B. 161. Juxta tenorẽ cartæ prædictæ, ne pro defectujuſlitiæ querela ad nos per veniat iterata- 


Wy 
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By fozce of which Writ, the Sherife may make pzoceſſe againſt the dekendant. 
retournable within two oꝛ thz& dayes,qc. and may, and onght (if no juſt cauſe 


map be ſhewed againſt it) ſpædily to put her fn poſſeſſion; and the reaſon why 
ſuch ſpeed is made, is foz that her Q uarentine is but fog fozty dayes, 


4 Vidua, &c. maneat, &c.] Therefoze if the marry within the fozfp Mar. Br Dowe: 
dayes, ſhe loſeth her Nnarentine, foz then her Widow-hod is paſt, and ſhe hath 101. 
provided foz her ſelfe, and the Qaarentine is appzopziate to her Widowes 


« Infra quos dies alsignetur ei dos.] Here it appeareth how ſp&@- Britton ea. 103, 


dily Dower ought to be alligned, to the end the Widow might not be without 
libelthod, 


« Poſt obitum mariti ſui.] Cie day wherein the husband dleth, Wall Dier 7 E.6. fo.96; 


be accounted the firſt dap, ſo as ſhe ſhall have but thirty nine after. M — 61 "_ = 
+» TOLL ” 


Niſi domus illa ſit caſtrum. ] gyis is intended of a Cattle, that Bene li. a. fol46. 
is warlike, and maintained foz the neceſſary defence of the Realm, and not foz a Plat lib.s es 25 
Caſtle in name maintained foz babitatton of the owner, but horeof ſe moze in 30 E. 3. Dow. 1. 
the firft part of the Inſtitutes, Sect. 36. & 242. De ædibus kernelatis. Kernellare, 39E. i. vouch. 298 
oz cernellare, by ſome is derived from the French woꝛd kerner, 02 cerner, to ſoʒ · H-3-Dower 196 
tile, inviron, oz incloſe round about: And by others, from karnean, 03 carnean, ITED 194 
a battlement of a wall; oz from karnele, 03 carnele, imbatteled,oz having tmbat- — 4 4 — 93. 
tlements ; and the truth is, it beareth all theſe ſignifications in the Lawes of nu. : 
England, and the uſe of it in Caſtles and fozts was to defend himſelfe by the Elcheat 4. E. i. 
higher place, and to offend the aſſailants at the lower, m. 88. 

Brittons woꝛds be, Si le chief mees ſoir chief del Countee, ou del Barony, ou Britton ubi ſupta. 
Caltle,&c. Oo as it appeareth by him that ſhe is not to have her Quarentine of 
that, which is Caput Comitatus, ſeu Baroniz, and with him, agreth Fleta, but Ubi ſapta 
Bracton only ſpeaketh de Caſtro, The ancient Law of England had great regard 
of honour and oꝛder. | 


© Statim domus ei competens provideatur, in qua poſsit ho- 


neſte morari.] But this matt be of a houſe, whereof the is Dowable, foz Britton ubiſurta 
the mult have her Quarentine of that, whereof ſje may be endowed, 


Et habeat rationabile eſtoverium interim de communi.) 

Britton ſaith, Que eux cient des iſſues del intier de les terres lour covenable ſu- Britton ubi ſupra, 
ſtenance, &c. 

Fleta ſafth,Ubi inveniantur ei neceſſaria honeſtè de hæreditate communi, donec Fleta ubi ſupra. 
rationabilis dos fuerit ei aſſignata. 

Do as eſſoverium here is taken foz ſuſtenance: There is an opinion in our 19 H-6-14 b. 
Boks, that the Widow cannot kill any of the Dren of the husbands, whiles ſhe Regiſtr. 155. 
remain in the houſe ; But the regiſter ſaith, Quod interim habeant rationabilia 
eſtoveria de bonis corundem maritorum, whichſiemeth to be an expoſition of 
this Bꝛanch. 

In the Statate intituled, De catallis felonum, it is ſaid, Cum ibidem captus Vet. Nag. Chart. 
coram Juſticiari's noſtris fuerit convictus de felonia,tunc reſid catallorum ultra 2 Pt f21.66. 
eſtoverium ſuum ſecundum Regni conſuetidinem nobis remaneant ; where eſto- Brac li 3 fo. i3. 
verium ſigntfieth ſuſtenance, oz aliment, oz nouriſhmeat. This wozd eſtoveri- 
um commeth of the French verb eftover, id eſt, alere, to ſuſtain, oʒ nouriſh, and 
this agr&th with the ſafd old Boks, and in thts ſenſe it is taken inthe @tatate 
of Gloc. Trover eſtovers in viver & veſture, that is, things that concern the nou · Gloc.ca.q. 
r(hment,oz maintenance of man in victu & veſtitu, wherein is contained meat, 

dzink, 


13 


Prer.Regis.cap. 3. 
Stamtord prer. 17. 


F. N. B. 26 5. c. 


Britton fol. 28. a, 


& 29. b. 


Rot. pat. 4. E. i. 


m. 31. 


Bra t. ubi ſupra. 
Fle ta lib. t. ca 12. 
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dzink, garments, and habitation. Alimentorum appellatione venit victus, veſſiius 
& habitatio. 

When eſtovers are reſtrained to wods, it ſigniſieth honſcbote, hedgebote, and 
plougbbote. - 


Aſsignetur autem ei pro dote ſua tertia pars totius terre 
mariti lui, &c. Der foz this in the firſt part of the Inſtitutes, Sect. 37. 


Nulla vidua diſtringatur ad le maritandam, &c. 
This is to be underſtod of Widowes Tenants in Dower of Lands holden 

of the U ing by Knights ſervice tn chicfe, and thereupon (he is called the Kings 
Widow, and if the Kings Widow marry without licenſe, ſhe ſhall pay a fine of 


the value of her Dower by one pear. 
And the reaſon of this Law fs pelved wherefoze they ſhould not marry 


without the Kings licenſe, Ne forte capitalibus inimicis Domini Regis mari- 
rentur, 


And old Readers have y&lded this reaſon, left they ſhould marry unto tran: 


gers, and ſo the treaſure of the Realme might be carried out, and others ſap that 
the reaſon is fo2 that upon the afſignement of her Dower ſhe is lwoꝛn in the 
Chancery, Que el ne marier (ans licenſe, & pur ceo ſi el fait encont ſon ſerement 
el terra fine. 

Others ſay that it is a contempt to marry without the Kings licenſe, and 
againſt this @tatute, and therefoze foz this contempt ſhe Wall make a fine, 

If the Kings Tenant in Capite dye ſeiſed, his heire female of full age, if he 
marry without the Kings licenſe,ſhe (ball pay no fine, foz ſhe is no Widow, and 
the wozds be nulla vidua diftringatur,&c.. 

If the Quan being the Widow of a King be endowed, and marry without the 
Kings licenſe, becanſe ſhe is endowed of the ſeiſon of the King himſclfe, che is 
out ofthis Statute : But at the Parliament holden in anno 6. H. 6. it is enaded 
by the King, the Loꝛds tempozall, and the Commons, that no man ſhould con- 
tract with, oꝛʒ marry himſelte to any Nun of England, without the ſpectall li⸗ 
cenſe 02 aſſent of the King, on pain to loſe all his go ds and lands; to which Aa 
the Biſhops, and other Loꝛds Spirituall gave their tonſent, as farre fozth,as the 
ame \werbednot from the Law of God, and of the Church, and ſo as the ſame 


impoꝛted no deadly fin, 


Si de alio tenuerit. This is to be under ſtod, where ſach a licenſe of 
marriage in caſe of a common perſon, was due by cuſtome pzeſcription, oz ſpecs 
all tenure, the wozds being (i de alio tenuerit; and this cxpoſition is appzoved 
by conftant and continuall uſe and experience, Er optimus interpres legum con- 


ſuetudo. 


— — — — — —ẽ— 


— — 


CAP. VIII. 


Os verò, vel Ballivi noftri, non ſeiſiemus terram aliquam, 
vel redditum pro debito aliquo, quamdiu catalla debito- 
ris præſentia ſufficiunt ad debitum reddendum, & ipſe debit 
paratus fit inde ſatisſacere. Nec pleg ipſius debitoris diſtrin- 
gantur, quamdiu ipſe capitalis debitor ſufficiat ad ſolutionem 
ipſius debiti. Et ſi capitalis debitor defecerit in ſolutione debiti, 


non habens unde ſolvat, aut reddere noluerit cum polvir, plegii 
c 


—_ 9 as as a ac ia.Tcc-c. 


% 
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de debiro reſpondeant, et ſi voluerint, habeant terras et reddit 
debitoris, quouſquè ſit eis ſarisfact de debit”, quod antea pro 
co {olverint , niſi capitalis debitor monſtraverit, ſe eſſe quieriim 
verſus coldem plegios. ; 


Nos vero.] Theſe woꝛds being ſpoken in the politique capacity doe 
extend to the ſucceſſo25, foʒ in judgement of Law the King in his politique capa- 
city dicth not. 


4, Vel balivi noſtri. In this place the @heriffe and his Underbailitfes 
ere intended aud cant, aud to this dap the @heriffe uſeth this in his Returns, 
Intra balivam meam, fog Intra comitatum, &c. 


¶ Non ſeiſiemus terram aliquam, vel redditum pro debito 
aliquo,quamdiu catalla debitoris præſentia ſufficiunt ad debi- 


tum reddendum. ] By ozver of the Common Law, the King foz his debt 
had execution of the bodp,lands, and gods of the debtoz: This is an aa of grace, 
and reſtrainsth the power that the Bing befoze had. 


C Reddicum.] Foz the ſeverall kinde ofrents, ſe the firſt part of the 
Inſtitutes ; Lit. lib. 2. cap.12. whereunto you map adde, 1. Redditus aſſius, oz 
redditus aſſiſæ: Uulgarlprents of Aſſiſe are the certain rents ofthe Frayolders, 
and ancient Coptholders, becauſe they be alliſed, and certain, and doth diu ingulſh 
the ſame from redditus mobiles, farm rents foz life, pears, oz at will, which 
are variable and incertain. 2. Redditus albi, White rents, blanch Farmes, oz 
rents, balgarly auo cominonlp called quifrents; they are called white rents,be- 
cauſe they were paid in filver, to diſtinguiſh them from wozk⸗dapes, rent cum⸗ 
min, rent coz1,4c. And again theſe are called, 3. Redditus nĩgri, black maile, that 
1s, black rents, to diſtinguiſh them krom white rents; ſ Rot. clauſ 12. H. 3. 
m. ia. Rex conceſſit hominibus de Andevor maneria de M. F. A, &c. Reddendo per 
annum ad Scaccer Regis [.+xx. h. blanc, de Antiqua firma. 4. Redditus reſoluti 
be rentg iſſ ung out of the 19024, to other Lozds, tc. Feodi firma, f arm, 
fc2 this kiude of rent, vide intra Gloc, cap. S. 

Akter the Otatute of 3. I. S. cap. 29. was made fog le vying ol the b ings debts 
the uſaall pꝛot elle to the Sheriff at this day, ts, Quod diligenter per ſacramen- 
tum proborum & legalium hominum de baliva tua, & c inc uiras quæ & cujuſmo- 
di bona & catalla, & cujus precii idem (debitor) habuit in dicta bali va tua, &c. 
Et ea omniacapias in manus no{tras;ad valentiam debiti prædict', & inde feri fac 
debitum prædict', &c. Et ii forte bona & cat alla prædictꝰ ( debitoris) ad lolutionem 
debiti prædictꝰ non ſuſbcerent, tune non omittas propter aliquam libertarem,ouin 
eam ingrediaris, & per ſacm: nentum præfat᷑ proborum, & legalium hominum dili- 
genter inquicas, vas terras & quæ tenementa, & cujus annui valoris idem (debitor) 
habuit,ten ſeiſitus fuit in dia baliva tua, &c. Et ea omnia & ſingula in quocnncun- 
que manibus jam exiſtunt, extendi fac, & in manus noſtras capias, &c. It Capias 
predict debitorem, ita quod habeas corpus predict” (debicoris)ad ſatiſiac nobis de 
debito pradict”. 

TWhcrebp it appeareth, that it the ga ds and chattels of the Linas Debtoz be 
laſticient. and ſo can be made to appecre to the Shetiffe, whereupon he may le vy 
the kings debt, then ought nat the @heriffe to extend the Lands, and Tene⸗ 
ments of the Oebtoz, oz of his heice, oz of any Parchaſer, oz terre⸗Te⸗ 
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Terræ & tenementa debitoris regis, ad quaſeunq; manus quocumq; titulo devere- 
runt, poſt debitum Regis inceptum Regi tenentur, ſi non alit nde ſatis facere poſſit. 


¶ Nec plegii plus debitoris.] as pledges, o2 ſurcties to kecpe the 
peate,pledges foz a fine to the King upon a contempt, 4c. are within this bzanch, 
but otherwiſe it is of mainperners, and this appeareth by Glanvile, to be the 
Common Law befoze the making of this act. 
And the authoz of the Mirror ſaith . ceux ſont pleges queux pleviſher aut' choſe 
que corps de home, car ceux ne ſont propment p'edges, mes ſont mainperners 
pur ceo que ils ſuppoſont pleviſhables ſont liver a ceux per baile Corps pur Corps. 


Et ſi capitalis debitor defecerit in ſolutione, &c. aut red- 


dere noluerit cum poſsit.] Dome have thought that this bzanch hath 
taken away the next pꝛecedent, concerning pledges, but both doe ſtand well to⸗ 
gether, foz reddere noluerit cum poſsit muſt be un der ſtod, when the pꝛincipall 
is able, and pet his ability cannot bee made to appeare being in monep, trealure 
oz the like, oz in debts owing to him, which he conceales, and will not reddere, ſo 
as de non apparentibus, & non exiſlentibus eadem eſt lex, and in that caſe plegii 
de debito reſpondeant, and pet the fozmer bꝛanch concerning pledges vo: h 
ffand, where the pledges can make it appcare to the Sheriffe, that he map levie 
ths Kings debt:fcc in the Tatute of articuli ſuper cartas. cap. ir. 


Et ſi voluerint, habeant terras, & redditus debitoris, &c. 
a Upon theſe woꝛds ſome have ſafd that the wit de plegiis acquietandis is groun- 
ded end ſec ing no mention fs made in this Statutc of any deed, the pledges (hall 
have that Writ without any deed, And ik the pledges have any decd, covenant, 
oʒ other aſſur ante fo2 their indemnitie, then may thep take their remedic at the 
Common Law; but it appeareth by Glanvile that this was the Com non 
Law, foz he faith, Soluto vero eo quod debetur ab ipſis plegiis, recuperare inde 
porerint ad principalem debitorem, ſi poſtea habuerit unde eis ſatisfacere poſſit pet 
principale placitum, and ſet downe the © Writ de plegiis acquietandis. 

Note here is a Chapter omitted. viz. nullum ſcutagium, vel auilium ponam 
in regno noſtro niſi p commune corciliũ regri noſtri. which claule was in the Char. 
ter amo 17. Regis j ohannis, and was omitted iu the exempliſi cation ot this great 
Charter, by Ed. i. vide Cap. 30. 


— —᷑ʒ⁊Z— — — — — — * * — 


I 


Ivitas London habeat omnes libertates ſuas antiquas, & 

conſuetudines ſuas. Præterea volumus, et concedimus, quod 
omnes aliæ civitates, burg, & villæ, & Barones de quinque por- 
tubus, & omnes alii portus, habeant omnes libertates, & li- 
beras conſuetudines iuas. Articuli ſuper Chartas cap. x. 


d This Chapter is excellently interpꝛeted by an ancfent Authez, who ſaith, 
In pointe que demaunde, que le Citie de Londres eit ſes auncient franchites, & tes 
frank Cuſtomes, eſt interpretable in ceſt maner, que les Citizens eient leur fraunchi- 
les, dont ils ſont inherit per loyall title, de dones, & confirmemerts des royes, & les 
Cneux il2 re ont forſeits per ru abuſion, & que 117 cient leur frarchites. & cuſtoines 
que ent ſufſerable per droit, & niert repugrant al I ey : Fr le interpretation que eſt 

it de Londres ſoit intendu de les circne ports, & des autres licus ; And thts inter pʒe- 
tation :cr&th with divers of our later Boks, 

It is a max ime in Law, that a man cannot claim any thing by cuſteme oꝛ pꝛe⸗ 
ſcription 


Cap. 10. Magna Charta. 
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ſcriptfon againſt a Statute, unleſſe the cuſfome,oz pꝛeſcription be ſaved by ano⸗ 


ther Statute; Foz example: They of London claim by cuſtome, to give lands 
withont licenſe to moꝛtmain, becanſe this cuſtome is ſaved, and pꝛeſer ved, not 
onelp by this Chapter of Magna Charta, but by divers other Statutes, & fc de 
cxeris. ee mo2e in particular concerning London, in the fourth part ofthe Intti- 
tutes . Cap. ol the Courts of the City of London. 


—— — — — 


* — _ N 


C4. X. 


Ullus diſtringatur ad faciendum majus ſervitium de 
icodo Militis, nec de alio libero tenemento, quam inde 
debetur. 


Thetthis was the 2unctent Law of England, appeareth by Clanvill, and alſo 
that the crit of Ne injulte vexes was not grounded upon this Ad, appeereth alſo 
by him, koꝛ he ſaith, Fr alia qua dam placita, veluti, ſi quis concueratur ie curiæ de 
Domino ſuo, cuod corh crudincs,& indebita ſervitia, vel plus ſervitii exigit ab eo quã 
inde acete debcac : And ſetteth dobun the fozm of the watt of Ne injuſte vexes ; 
Rex N.alutem. Prohibcs tibi ne injuſte vexes, vel vexan permuttas H. de libero tene- 
merto ſio, cuod teret de te in tali villa, nec inde ab eo exigas, aut exigi permittascon- 
ſactudines vel ſervi ia, que tibi inde facere non debet, &c. 

And e nother ancient Authoz which wzote of the ancient Laws long bekoze 
this Statute,maketh mentfon of the Writ of Ne injuſte vexes. 

Yereby it appearcth how they are deceived,that hold that this Writ is groun⸗ 
ded upon this Act, and how necellarp the reading ofancient Authozs ts, to give 
the ancient Common Low dis right, as hereby it appearcth. 

The woꝛds of the Statute be,nulius diſtringatur, therefozeif the Lo2d incroach 
moze Rent ofthe ſame nature. by the voluntary payment of the Tenant, he ſhall 
not avoid thts tncroachment in anavowzy, but in an affiſe ceſſavit, 02 ne injuſte 
vexes,the Tenant ſhall avopd the incroachment; This rule holdet h not in caſe of a 
ſucceſſoz. 02 of the iſſue in taile, foz they ſhall avopd it in an avow2zpy, but if the 
ſervice intro ched be vf onother nature, the Tenant ſhall avopd that ſeaſon in an 
avow2y, loꝛ ma us ſervitium finplicth a greater exadion of the ſame nature: if the 
incroachment of the ſame nature be gotten by cohertion of diſtreſſe, there the 
Zcnent ſhall avopd that ſeaſon in an avow2p,foz nullus diſtringarur ad faciendum 
majus ſervitnun. ut it an tncroachment be made vpon a Tenant in tail, o2 Te⸗ 
nant 102 itte, oʒ any other, who cannot maintain a Writ of ne 1njuſte yexes, noz a 
cortra formam collationis, noʒ other remedy, he ſhall have an action upon this Sta: 
tute; (oz this Statute tntendeth to relicve thoſe, which had no remedp by the 

Common Law. 


——— 


— —— — 3 Ä— — —— 


4 4 


Ommunia placita non ſequantur Curiam noſtram, ſed 
ceneantur in aliquo certo loco. Articuli ſuper chartas ca. 7. 


Beloze this Statute, Common pleas might have ben holden in the Kings 
Bench, end all oziginall Writs retournable into the ſame Bench: And becauſe 
the Court was holden Coram Rege, and followed the Kings Court, and remo- 
vable at thc Kings will, the Retourns were Ubicunque fuerimus, &c. whereupon 

many 


Cuſtumicr de 
Norm cap. 114. 
fol. 13 2 b. 


Glanv.li.r2.ca.9. 
10. R= tol.4. & 
59-b. Bracton 

fo. 3 29. ll ta li. 5. 
cap. 38. lib. 2. c. oo. 
Brit. c. 27 fo. 60. b. 


Mirror ca 2 8 19. 
& cap. 5. 1. 


F. N. B. 10. e. 
Pl. Com. 243. b. 


Pl. Com. ga 243. 
10 H.. 11. b. 
30 Hf. 6.5 b. 22· aſſ. 
68 18. afl. 3. 

12. E. 4. b. 8. E. 4 
28. b. 4. E. 2. A- 
Vow.203. 18. E. : 
ibide m. 217. 

20. E. 3. ibid. 131. 
5E. 4. 2. 16 E. 4. 11. 
20. E. 4. 1 1. 

12. H. 422. 

F. NB. 10 h. 


Sce the firſt part 
of the Inſt.ſect. 


My ros cap. 5, $ 2, 
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many diſcontinuances enſued, and great trouble of juroꝛ g, charges of partics, and 
delay of Juſtice, fo2 theſe cauſes this Statute was made. 


« Communia placita. Here it is to be underſtod a diviſion of Pleas, 
foz Placita are divided tn Placita Coronz,and Communia placita: Placitu Coronx 
Mo: c2-1.$ 4- arc otherwiſe.and aptly called criminalia, 03 mortalia, and placita conmumia are 
* 4 8 "Hs * aptly called civilia: Placxa Coronz are divided into hich Treaſon, nuſpꝛiſion cf 
PET MEE: Treaſon,petit Zreaſon, Felonp,tc. and to their acceflozies, ſo called, becauſe 
they are contra coronam & dignitatem ; and of theſe the Court of Common plas 
cannot hold plea; of theſe you map reade at large in the third pzrt of the Inli- 

tures. Common 03 cfvtill pleas are dibided into reall, perſouall, and mixt. 

They are not called Placica Coronz,as ſom? have ſatd,becauſe the ing jure Co 
V11cc2p-17- - ronz ſhall have the ſuite , and Common pleas, becauſe they be held by common 
perſons, Foz a plea of the Crown may be holden betwexxn common perſons,as an 
appeale of murder, robbery, rape, felony, maphem,xc. and the litng may be party 
to a common plea, as to a Quare un;edit, and the like. 

Now as out of the old fields muſt come the new cozne, ſo gur old boks do 
excellently expound and expꝛeſſe this matter,as the Law is holden at this dap, 
Glanv Ai. i. cap. 1. therefoze Glanviilſaith, Placitorum aliud eſt criminale aliud civile ; where Placi- 
tum crimiale, is Placitum Coronæ; and Placitum civile, placitum commanc, na- 


med in this Statute, 
Practon lib. 3. fol. And Bracton that lived when this Statute was made, ſalfh, Sciendum quod 
101. b. omnium actionum ſive placitorum, (ut inde utatur æquivoce)hæcelt prima diviſio, 


Fleta lia. cap. quod quædam ſunt in rem, quædam in perſonam, & qua dam inixtæ; Item carũ quæ 
ſuc in perſonam alia cruminalia, & alia civilia, ſecundum quod deſeœndunt ex male- 
ficiis vel contractibus; Item criminalnum, alia map or, alia minor alia maxuna,lecun- 
dum crminum quantitatem. 

Flers li i. cap. 7. Fletaſatth, Perſonalium 1njuriarum quædam ſunt criminales, & quxdam civi- 
les; criminalium quædam ſententialiter mortem inducunt , quædam vero 
minime. 

Britton fol.z.&c Britton calleth them pleas de la Corone, & Common pleas, and the Court ta⸗ 
kcth his name of the Common pleas, 

To treat of the juriſdiaton ofthis Tourt.doth belong to another part of the In- 
flitures,but a wozd o2 two of the Anttquity of the Court of Common pleas, which 
is the lock and the key of the Common Law, 

8 Glanvill ſaith, Placita in ſuperioribus, &c. ſicut & alia quælibet placita civi- 

& lib.z.cap.6. lia. &c. ſolet autem id her! corã Juſticiariis Domini Regis in Banco reſidentibus, &c. 

f And in another place, Coram Jultic' in Banco ſedentibus. 

Pract. li. 3. fol. Bracton in divers places cals the Juſtices ofthe Court of Common plcas, as 

1 b. & 108.b. Glanyill did, Juſticiarii in Banco reſdentes. lo called foz that the Netourns in the 
Ktngs Bench, are Coram Rege ubicunque fuerimus in Anglia, as hath ben aid, 
becaule in ancient time it was, as hath ben (aid, removable, and ſolic wee the 


Kings Court. 
Aitic.ſuper.Cart. And therekoze all Writs retournable,Coram Juſticiariisneſtris apud Wellm. are 
cap. 5. retournable befoze the Judges of the Common Pleas, ono ail Wirits retournas 


3 8 — —— 8 ub icunque tunc fucrimus in Anglia, are retournable into the 

3 ngs Bench. 

Britton. Britton ſpeaking ol the Court of Common Pleae,ſaith,Ouſler ceo voilloms que 
Juſtices demurgert contunualment a Weſtm. ou ailours, ou nous voudrous ordinaire 
a pleader Common plcas. &c. | 

Fleraliic.23. 51 Fleta ſaith, Haber & (Rex) curiam tuam & juſticiarios ſuos rehdentes, qui tecor- 
dum habent in huis, quæ coram cis ſuei placitata, & qui poteſtatem habent de onuubus 
P acit is, & actionibus realibus, perſonalibus, & mixtis &c. 


CARS IT It is manifeſt that this Court began not after the mak{ac of this Ad, as ſome 
. have thought. ſoꝛ in the next Chapter, and divers others of this very great Char⸗ 


D. & $t1:.b tet mention is made De juſticiarus nairis de Barco, which all men know to be 
the Juſtices of the Conct of Common pleas. conmmonty called the Common 


Bench, 
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Bench, oz the Bench, and DoR. and Stud. ſaith, that it is a Court created by 
uſtome. 

: The Abhot of B. claimed conuſans of plea fn Writs ofaTiſe,zc. in the times 

of Ring Trhcldred, and Edward the Conkeſſoz, and befoze that time, time out of 

minde, and picaved a Charter of confirmation of Uing H. 1. to his pꝛedeceſſoz, 

and 2 graunt, ic. ſo that the Juſtices of the one Bench, cz of the other ſhould not 

intermeddle. 

It vppeareth by our Boks that the Court of Common pleas was in the reign 
of H. 1. 

That there was a Court of Common plcas in anno 1.H.3- which was be: 
fo2Þ this An; Martinus de Parcſhull, was by Letters Patents conſtituted chicke 
Juſtice of the Court of Common pleas in the firſt peare of H. 2. 

It is reſolved by all the Judges in the @rcheguer Chamber, that all the 
Courts, viz. the Kings Bench, the Common Place, the Cxchequcr, and the 
Chancery, are the ings Courts, and have been time out of memozy, Iſſint que 
home iie poct ſcaver que eſt plus auncient. 


¶ Non ſequantur curiam noſtram.] Ytvers ſpetiali caſes are 
out of this Statute. 

1, The king may ſue any actton foz any Common plca in the Kings Bench, 
foz this generall ac doth not extend to the King. 

* 2, If any man be in cuſtodia Mareſchalli of the Kings Bench. any other map 
ha ve an action of Debt, Covenant, oz the like perfanall action by Bill in the 
Uings B-nch, becauſe he that is in cuſtodia Mareſchalli ought ts have the pꝛivi⸗ 
ledge of that Court, and this Ad taseth not away the pztviledge of any Court, 
becauſe if he ſhould be ſued in any other Court, he ſhould not in reſpec of his pzi- 
viledge anſwer there, and ſo it is of any officers,02 miniſters of that Court: The 
luke Law is ofthe Court of Chancerp, and Eſchequer. 

3. Any action that is Quare vi & armis, where the ing is fo have a flne, may 
be purchaſed out of the Chancery, retournable into the Kings Bench, as ejectio- 
ne fitmæ trũs. vi & armis,fozctble entry, and the like. 

4. And a replevin may be removed into the Kings Bench, betauſe the King is 
to have a fine, and ſo it is in an aſſiſe bought in the County where the Kings 
Bench is. 

g. Albeit eziginally the Kings Bench be reſtrained by this A to hold plea of any 
real adion ac. yet by a mean they map.As if a w2it in a real ad ion be by judgment 
abated in the Court of Common pleas, if this juogement in a Writ of Erroz be 
re dberſed in the Kings Bench, and the Writ adjudged god, they Mall pzoced ups 
on that Writ in the Kings Bench as the Judges ofthe Court of Common pleas 
ſhould have done, which they doe in the default of others, foz neceCity, left any 
party that hath right ſhould be without remedy, oz that there ſhould be a failer of 
Juſtlce, and therefoꝛe Statutes are alwapes ſo to be expoanded,that there ould 
be no failerof Juſtice, but rather then that ſhould fall out, that caſe (by conſtru ; 


ion) ſhould be excepted out of the Statute, whether the Statute be in the nes 
gat ive, oz affirmative, 


6, In a rediſſeiſin, oz the like. 


C Curia noſtra. Are wozds collective, and not onely extend fo the 
Kings Bench, but into the Court of Eſchequer.Vide Artic. uper Cart. Cap. 4. 

M hen judgement is given befoze the @heriffe,and the Tenant hath no gods, 
ec. in that County, he may have a Certiorare to remove the Recozd into the 
Kings Bench, and there have executton, foz that is not Placitum. St moze 
dereol in the fourth part of the Inſtitutes, Cap. Df the Court of Eſch equer. 
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Magna Charta. Cap. 12. 
I 


Ecognitiones de nova diſſeiſina, & de morte ante- 
Rc, non capiantur niſi in ſuis comitar' , & hoc mo- 
do; Nos vero ſi extra regnum fuerimus, capital Juſtic noſtti 
mittent Juſticiar noſtros per unumquemque comitatum, ſe- 
mel in ann, qui cum Militibus eorund com, capiant in com 
illis aſsiſ. prædict. Et ea quæ in adventu ſuo in illo comitat 
per Juſtic noſtr' prædict ad dictas aſsiſas capiend miſſos, ter- 
minari non poſſunt, per eoſdem terminent alibi in itinere ſuo. 
Et ea quæ per eoſdem, propter difficultatem aliquorum articu- 
lorum terminari non poſſunt, referant ad Juſticiar noſtros de 
banco, & ibi terminentur. 


Betkoze the making of this Statute, the Writs of aſſiſe of Novel diſſeiſin, and 
Mordanc were retournable, either coram Rege, oz into the Court of Common 
Pleas, and to be taken there, and this appeareth by Glanvill, Coram me, vel 
coram Juſticiariis meis. But fince this Statute, theſe Writs are retonrnable , 
Coram Juſticiaris noſtris ad aſſiſas, cum in partes illas venerint ; by foꝛte of theſe 
wozds, Mittent Juſticiarios noſtros per unumquemque comitat᷑ noſtrum ſemel in 
— » qui cum militibus eorundem comitatuum capiant in comitat illis aſſiſas 
prædict'. 


C Niſi in ſuis Comitatibus.) This fended greatly fo the caſe of the 
Juro2s,and fo2 ſaving of charges of the parties, and of time, fo as they might fol- 
low their vocations, and pzoper buſineſſe, and the rather, foz that the Aſſiſs of 
Novel diſſeiſin, was frequens & ſeſtinum remedium in thoſe dapes,and ſo was the 
aiſe of Mordanc' alfo : It is a great benefit to the ſubject to have juſtice admint 
fred vnto him at home in his owne Country. 

— allile ol Novel diſſeiſin, and aCiſe of Mordarc' ſ& the firft part of the 
Inſtitutes. 

And where Bracton ſaith, Succurritur ei, ( 1. diſſeiſito) per recognitionem aſſiſæ 
novæ diſſeiſinæ multis vigiliis excogitatam, & invemtam recuperandz poſſeſſionis 
gratia , quam diſſeiſuus in uſte amiſit, & fine judicio, ut per ſummariam cognitio- 
nem abſq; magna juris ſolemnitate quaſi per ium, negotium terminetur. 
Da the Cuſtumier de Normand', ( compoſed, as hath ben laid, in 14. H. 3.) ſed. 
91. & 93. of the Aſſiſe of Novel diſſeiſin, which being invented and framed in 
England, as Bracton and others have teſtified, muſt of neceCity be tranſpozted 
into Normandy. 

But where we y&ld to Bra on, that the Aſiſe of Novel diſſeiſin was ſo in ven⸗ 
ted, ſo he muff y@ld to us, that it was a ver auncient invention, foz Glanvill 
maketh mention thereof, and of the Aſiſe of Mordaunc', as hath been ſaid, and by 
the Mirror alſo the antiquity of Aſiſe De novel diſſeiſin doth appeare, who ſaith, 
= — _ of Aﬀiſe of Novel diſſe iſin, was oꝛdained in the time of Ralph 

C VIII. 

But the caſe of 26. Aſſiſe befoze touched, doth pzove that the Writs of Aſſiſe 
are of farre greater antiquity, foz there it appeareth that in an Aſſiſe of Novel 
diſſeiſin, claimed to have Conuſans of Plea, and Writs of Aſſiſe, and other 031 
ginall Wiits out of the Kings Courts by pzeſcription time ont of minde of 15 
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in the times of S. Edmond, and S. Edward the Conteſſoꝛ, kings of this Realme be⸗ 
foze the Congrett, and ſuewed divers allowances thereof: but true it is as the 
ancient Authezs affirm?, that anew fozme of Wirits ok Alſiſe, fo2 the moze 
ſpeedy recovery of poſſeſſion, which were called Feltin2 remedia , was tnven- 
ted in Crnoland ſince the Conqueſt, 5 were cailed Bren de aſſia nova diſſeiſina; 
which UT.riis ſo altered continue ſo nnttll this dap, and acco2ding to the altera⸗ 
tion is cited in the Culumier.cap. 93. fol. 0. b. 

It an Aſſiſe be taken in proprio comitatu, and the tenant pleade, and after the 2 U 3.23. 
Alſiſe is tiſcontinted by the non vein of the Juſtices. this Ad extends to the . .;. 23. 1. 
Aſilc, bat not to a reattachment therenpon, lo; that the Aſſiſe was firſt arrat» *- £4: 1 
ned and examined in the pzeper County, neither doth this Act extend to a 
Trit ok attaint, bzonght upon the ver dic ofthe recogmitozs of the Aſſiſe : And 6.E.3. 55. 56. 
herewith agreeth Britton, Who ſaith, Er tout comeine la grand Che des ſranchi- Buitton c1p497, 
les, que aſcuns aſſiſes ſoient priſes in Counties, pur ceo ne intent nul que certificati- eh W 
Ons & attaints Auter toit 2 eſtre pledes, & c. * 

And Bracton ſaith, Et ſi ad hoc ſe habeat communis libertas, quod aſſiſæ extra ra&on, lib. 4. 
comitatum capi non debeant , non ſecuitur quod propter hoc remaneant juratæ fel. 291. 
in com capiendæ; aliud enim habet priv ilegium aſſiſa, & aliud jurata. 

An aſſiſe is bzought in the Kings bench, then being in the County of Suff. 5 E. 3. 55. 86. 
(as it map bo , as hath been laid) ot lands lying in that County, the tenant plead K. 3. all. 54. 
in barre, the pl reply and pzay the Aſſiſe, the Kings bench is removed to 
Weſtm. and there the pl pzaped the Aſſiſe, this Statute is, that the Alu ſe Gall 
not be taken but in the Connt p, and now the Kings bench is in another County, 
and the ozigmall cannot c oc cut of this place, fo when a Recozd is once in this 
Court, here it muſt remaiae, wherefoze by th'adviſe of all the Judges, the Aſſiſe 
was awaroed at large, quia nihil dicit, aud a Niſi prius granted in the County of 
Suff. that here might the Aſſiſe be taken. A caſe woꝛthy of obſer vation, how by 
this expoſition both the parties ſute was pzeſcrved, and the pur bien of this ſta⸗ 
tute obſcrvcd. 

Pet in ſome caſe not withanding this negative Statute, the glb ſe chould 18-E-2.1075 38+; 
not have been taken in his pꝛoyer County. And therefoze ifa nan be diffciſcd of - EZ Aud 23, 
a Commote oz Lu2dſyip Parcher in Wales, helden of the King in Capite, ag d. Fun. de 
foz example of Gowre, the Mrit of alſiſe ſhould have been directed to the * e 3 885 
Sherife of Gloc, wit hin the Realme of England, and albcit the land of Gowre ZE 1 
was out of the power of the Sherife of Gloc, being out of his County within 
the dominton of {Rales, and this Dtatate ſaith that the aſſiſe ſhall not be taken 
but in his pꝛoper County. yet was the aſfiſe taken in the County of Gloc. and 
Zudgement thereupon atven end affirmed in a Writ of erroz: and the reaſon ig 
notable, foz the Lozd Parcher though he had jura Regalia, pet could not he doe 
tuſtice in his owne cate, and if he ſhould not have remedy in this caſe by the 
Lings Writ out of the Chauncery in England, he hoald have right and no re- 
medp by Law given foz the wzong done unto him, which the Law will not ſaf- 
fer, and thcrefoze this caſe of neceſſity is by con ſtructton excepted out of the Sta⸗ 
tute. Ind it was well ſaid in an old booke, Quamvis prohibetur quod communia 29.H.;, tit.bree, 
placita non ſequartur curiam noſtram, non ſequitur propter hoc, quin aliqua placita 8. 
lingularia iequantur Dominum Regem, and the like in this negative Statute. 

Herebp it appeareth (that à may obſerve it once oz al!)that the beſt expoſitoꝛs 
of this and all other Statutes are our vookes and uſe oz cxpertence, 

Moe ſhall be ſaid hercof in the expoſition of the Statute of W. 2. 


i] De morþte anteceſſoris. See the firſt part of the Inſtitutes, ſect.234. 
Cuſſumier de Nori cap. 98. ſol. 115. 


Nos vero ſi extra Regnum fuerimus, Capitales Iuſtitiarii 


noſtri. Tͤhis Capualis Iuſtitiarius (When the Ring fs extra Regnum, out of 
the Realne) is well deſcribed by Ockham, Rege extra Regnum agente, bria diri- 
gebantur hub nomine præſidentis Iuſtitiar ii & teltimonio ejuſdem. This is he that 
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Forteſcu. cap. 5 ts 
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29. All. * 
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Magna Charta. Cap. iz. 


ts conſtituted by letters patents when the Ning is out of the Uingdome, fo be 
cuſtos five gardianus Regni, keeper of the h ingdome, and lecum tenens Regis, and 
tz his time is Prorex, ſuch as was Edward Duke of Cornewall 13. E. 3. Lio- 
nell Duke of Clarence 21. E.. And the teite to all oziginall TUrits, were teite 
Lionello filio noſtro chatiſſimo cuſtode Angliæ &c. Iohn Duke of Bedford 5. H.;. 
Richard Duke of Warwick 3. E. 4. and many others: beloze whom as keepers 
cf the Kingdome, Parliaments have been holden, and as hath been ſatd, the telle 
of c2iginall Writs are under the name of the Keeper, which no officer can doc, 
when the Ring is within the Realme, In 8. H. 5. a great queſtion arofe whe, 
ther if the Kings Lievtenant.oz Keeper of his Aingdome under his teſte, doth 
ſummon a Parliament, the King deing beyond lea, and in the meane time the 
ling returne into England, whe ther the Parliament ſo ſummoned might pꝛo⸗ 
teed: it was doubted that in præſentia ma joris ceſſaret poteſſas mmoris, and there, 
fo:e it was cnaced that the Parliament ſhould pꝛoceed, and not be diſſolved by 
the Uings returne. Now that this Statute is to be intended of ſuch a Lievte⸗ 
nant oꝛ keeper of the kinadome,ft is pzoved by this Act it ſelſe, Capitales Juſtiria- 
rii noſtri mittent Tuſtitiarics nofros, that is, theꝝ ſhall name and ſend Juſtices by 
euthozity under the great ſealc under their owne teſ e, which none can doe but 
the King himlelle if he be pzeſent, oꝛ his Licvtenant, oz the keeper oz guardian 
of his Kingdome, if he be, as this Act ſpeaketh,cxtra Regnum-and this expoſition 
is made ex verbis & viiceribus Actus, But then it ts demanded, whether this lo- 
cum tenens Regis, ſeu cuſtos Regni, was called capitalis Iuſſitiarius befoze the 
making of this ad, and this verp name yon ſhall read tn Glanvile, who ſafth Præ- 
terea ſciendiun, quod iccundum conſuetudines Regni, nemo tenetur reipondere in 
Curia Domini ſu de alia uo libero tenemento ſuo ſine præcepto domini Regis, vel 
ejus Capitalis Iuſtitiaru, where Capitalis Iuſtitiarius is token fo2 Cuſtos Regni. 

It is to be obſerved, that befoze the raigne of ing Ed. 1. the Kings Chiefe 
Juſtice was ſome time called ſiunmus Iuſtitiarius, fometime præſidens Iuſtitiarius, 
and ſomctimes Capitalis luſtitiarius. Jn anno primo E. 1. his chtefe Juſtice was 
called Capitalis Iuſtitiarius ad placita coram Rege tenenda, and ſo ever ſince; 
and this chiefc Juſtice is created by Writ, and all the reſt of the Juſtices of ct- 
ther bench, by letters patents. 

In Glanviles time, and befoze,the Kings Juſfices were called luſticiæ, the re- 
turnes of Writs being coram luſticiis meis, ſo as the Kings Juſtices were anti⸗ 
ently called Iuſtitiæ, foz that they ought not to be only Tult: in the concrete, but 
ipſa Iuſtitia iu the abſtract. Since that time, as by this great Charter in manp pla. 
ces it appcareth, they are called Tu{liciarii a Iuſtitia. The honourable manner of 
the creation of theſe Juſtices pou may read fn Forteſcue. 


ll Alibi in Itinere ſuo. | This is taken largely and beneficially, fo; 
they map not only make adjournement befoze the ſame Juſtices in their Cir- 
cuite, but alſo to Weſtm. o2 to Serjeants Inne, oz any other place out of their Cir⸗ 
cuite, by the cquitp of this Statute, and accozding as it had been alwates uſed: 
Foꝛ conſtant allowance in many cafes doth make Law. 

The Statute ſpeaking only of an adjournment in Aſſiſe ofnovell diſſeiſin, &. 
and pet a certificate of an Aſſiſe is within this Statute. 

b Sed rerum progreſſus oſtendunt multa, quæ initio przvideri non poſſunt. 

Time found out, that becauſe the juſftces of Aſũiſe came not but once in the 
ycare, and that any adjournment could not have beene made by this Ac, unles 
the juroꝛs had given a verdict, fo this Act ſaith propter difficultatem aliquorum 
articulorum, and not upon demurrer,doubtfall plea,Eſtoppei, &c. oz. ſoꝛ pzcſer 
vation of the Kings peace, and no pꝛoviſion was made by this Ac, if the teii 
in the a(ſiſe of Mordaunc. had made a fozeine vowcher , oz plcaded a fozeine 
plea: all theſe are holpen by the Statute of W. 2 cap. 30. as ſhall appeare when 
we come thereunto. 
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C A F. XIII. 


Sſiſæ de ultima præſentatione ſemper capiantur coram 
/ \ Tuſtitiariis de banco, & ibi terminentur. 


It appeareth by Clanvil, that befoze this Statute the Writ of Darrein pre- 
ſentment was retoznable coram me vel Iuſtic. meis. And the reaſon of this Act 
was foz expedition, foz doubt of the laps, 

By the Statute of W.2. it is pzovided, that juſtices of Niſi prius map give 
judgement in an alũ ſe of Darrein pre ſentment, and Quare impedit. 


CAP. XIV. 
lber homo non amercietur pro parvo delicto, niſi ſecun- 
dum modum illius delicti, & pro magno delicto ſecun- 

dum magnitudinem delicti, ſalvo ſibi contenemento ſuo: & 
Mercator eodem modo, ſalva merchandiſa ſua, & villanus al- 
terius quam noſter, eodem modo amercietur: ſalvo wainagio 
ſuo, ſi inciderit in miſe ricordiam noſtram. Et nulla prædicta- 
rum miſericordiarum ponatur, niſi per ſacramentum probo- 
rum & legalium hominum de vicineto. Comites & Barones 
non amercientur, niſi per pares ſuos, & non niſi ſecundum mo- 
dum delicti. Nulla Eccleſiaſtica perſona amercietur ſecun- 
dum quantitatem beneficii ſui eccleſiaſtici, ſed ſecundum lai- 
cum tenementum ſuum, & ſecundum quantitatem delicti. 


— — 
N— — — 
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« Liber homo. A tree man hath here a lpecfall underſtanding, and is 
taken fo2 hem qui tenet libete, foz a free · holder, as it is taken in the venite fac. 
where duocecim liberos,&c. homines are taken foz free⸗holders, and this appear⸗ 
eth by this Ad which ſaith, ſalvo contenemento ſuo, whercof moze ſhall be ſaid 
in this Chapter. The wozds of this A being liber homo, it extendeth as well 
to ſol? Tozpozations, as Biſhops xc. as to lap men, but not to Cozpozations 
aggregate of many, as Major and Commonalty, and the like, foz they cannot be 
tompꝛehended under theſe wozds liber homo, &c, 

Ame IcIemr. | This At extends to amerciaments, and not to fines 
impoſed by any Court of Juſtice: what amerciaments be, and whereof this 
wozd Amerctament cometh, ſee the 8. book ol mp Reports, ſce alſo there, that 
this Statute ts in ſome caſes of amerciaments, to be intended of p2ivate men, 
and not ot amerctaments of officers, oz miniſters sf Juſtice, fo as liber homo, 
ts not intended of officers,02 miniſters of Juſtice. And bow, and in what caſes 
the aerment ſhall be, pou ſhall allo rced there, together allo with ths encient 
Autho zs, and many other authozfttes of Law, concerning theſe matters. 

It appeareth bp G'anvile that this Ad was made in affirmance of the cem⸗ 
E 2 mon 
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So the firſt part 
of the lnſtitutcs 
ſect. 172 · 18g. 


Sce the firſt part 
of the kuſtitutes 
ſect. 172. 


Cicero. 


Mirror CIP. 1. 
Sc ct 3. 
38. E 3.31. 


21. E. 4.77. b. 
Mirror. cap · 4. de 
amercuam, 

3. E. 3. Coron. 370 
S tanf. pl. cor. fol. 
35. b. 

Atirror. ubi ſup. 
Britton tol.17, b. 
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Magna ( harta. Cap.14. 


mon Law.as hercaffer ſhall appeare, but pet the Writ demoderata milericordia, 
ts grounded upon this Statute, foz it reciteth the Statute and giveth temedy to 
the partie that is exceflively amercied. 


¶ Salvo contenemento ſuo. | Firſt ſez the woꝛd vou ſhall read it 
in Gunvile, Et auem ni er cordia Domini Regis, cua quis pet juramemum lega- 
num kon mim de v enet o catenus amerciandus eit, ne quid de uo honorabilicon- 
tenemerto amittet. ; 

And Bracton. Salvo comencmento ſuo. 

Fleta content ia. 

2. Foz the ſignification, Contenement fignifieth his countenance, which he 
hath, together with, and by reaſon of his free-hold, and therefo2e is called conte: 
ncment,o2 continence, and in this ſenſe doth the @fatute of 1, E. 3. and old Nat. 
Brev. uſe it, where countenance is uſed foz contenement: the armoz of a Soul · 


' dfo2 is his countenance, the boks of a Scholler his countenance, and the like. 


¶ Fr Mercator eodem modo ſalva merchandila ſua. ] 03 
trade and traffique is the livelthood of a Perchant, and the life of the Common: 
wealth, wherein the King and everp ſubject hath intereſt , foz the Merchant is 
the good bayliffe of the Realme to expozt and vent the native commodities of 
the Kealme, and to (mpozt and bing in the neceſſary commodities foz the de- 
fence and benefit of the Realme. 


C Ervillanus alterius quam noſter eodem modo amercie- 


tur ſalvo wainagio ſuo. Here Villanus is taken foz one that is a bonds 
man, nativus de ſanguine oz ſervus., 


A Ulllein is free to ſuc,and to be ſued, by and againſt all men,ſaving his Lo2d. 


C. Salvo Wanagio ſ1 uo.] Wainagium, is the contenement 02 countes 
nance of the Uillen, and cometh ol the Saxon wozd Wagna, which ſignificth a 
Cart 0z Maine, wherewtf:h he was to doe Uillein ſervice, as to carry the dung 
ofthe Lozd out of the ſcite of the Pannoz unto the Lozds land, and caſting it 
upon the ſame,and the like, and it was great reaſon fo ſave his wainage, fo2 o- 
therwiſe the miſerable creature, was to carrp it on his back; it ts ſaid here Wai 
nagio ſuo, but pet the Loꝛd may take it at his pleaſure. 

But hereby it appearcth, that albeit the Law of England, is a Law ofmercy, 
yet is it a Law, which is now turned into a ſhado w, foz where by the wildome 
of the Law, theſe amerciaments were inſtituted to detcrre both demaundants 
and plaintiffs from unjuſt ſuits, and tenants, and defendants from unjuſt de⸗ 
fences, which was the cauſe in ancient times of fewer ſaits, but now we have 
but a ſhadow of it. Habemus quidem ſenatuſ-conſultum, ſed in tabulis recondi- 
tum,B & tanquam gladium in vagina repoſitum. 


Comites & Barones non amercientur niſi per pares &c. ] 


Although, this ſtatute be in the negative, pct long uſage hath pzevailed againſt 
it, foz the amerciament of the Nobility is reduced to a certainty, viz. a Duke 


„100. an Carle 5!, a Bichop, who hath a Baronie '5! &c. in the Mirror it is ſaid 


that the amerciameut ol an Carle was an Cl. and of a Baron an C. mat ks. 

It is laid that a Biſhop ſhall be amercied ſoz an eſcape 100. A Gapler ſhall 

— 1 koʒ anegligent eſcape ofa Felon attaint 10. and of a Felon indt⸗ 
cd onip 51. 

If a Noble man and a Common perſon jopne in an action, and become non- 
ſute, they ſhall be ſeverally amercted; viz. the Noble man at C 5, and the Come 
mon perſon accozding to the Statute, thercfoze when a Noble man ts plaintife, 
it is policy rather to diſcontinue the action, then to be non-luite., 


Per Pares,] By his Pceres, that is, by his equallo. * 
The 


a as oa cc cc 


— bücher,, 


Cap. 15. Magna Charta. 
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The generall diviſion of perſons by the law ol England, is either one that is Britton cap. 2. 
noble, and in reſpect of his nobility of the Loꝛds houſe of Parliament, oz one of 601.36. 


the Commons ofthe Realme, and in reſpec thereof, of the houſe of Commons 
in Parliament: and as there be diberſe degrees of Nobility,.as Dukes, Par- 
qucfles,Carles,Uiſcounts and Barons, and pet all of them are compꝛehended 
within this wozd, Pares, fo of the Commons of the Realme, there be Knights, 
Clquires, Gentlemen , Citizens, Yecmen, and Burgeſſes of ſeverall degrees, 
and pet all of them ofthe Commons of the Realme, and as every of the Nobles 
is one a Peer to another, though he be of a ſeverall degree, ſo is it of the Com⸗ 
mons; and as it hath been ſaid of Pen, ſo doth it hold of Noble Women, either 
by birth, 02 by martage, but ſee hereof Cap. 29. | ; 5 

Bracton ſaith, Comites vero vel Barones, non ſunt amerciandi, mſi per Pares 
ſus, & ſecundum modum delicti, & hoc per Barones de Scaccario, vel coram ip- 
{o Rege. Nulla Ecclefiaſtica perſona amercietur ſecundum quantitatem benefit 
ſui Eccleſtaftich, ſed ſecundum Laicum tcnent ſiuun. 


C Eccleſiaſtica perſona. ] p0z Eccleſiaſtical perfons,and their di- 
verſities, and degrees, ſee the firſt part ofthe Inſtitutes, ubi tup, 


q Beneficium, | Benefice. Beneficium is a targe wozd, and fs taken 
fo2 any Cccleſiaſticall pzomotton oz Spirituall ui ving whatſoever. 

Here appeareth a pꝛiviledge of the Church, that if an ccleſiaſticall perſon be 
amercied (though amerctaments belong to the ing) yet he ſhall not be amercied 
in refpect of his Eccleſlaſticall pꝛomot ion, oʒ bene ſite, but in reſpec of his lap fe, 
and acco2ding to the quantity ot his fault, which is to be afferred : and Bracton 
ſetteth do une the oath of the afferers ofamerciaments, & ad hoc fideliter ſaciend. 
affidabunt amerciatores, quod neminem gravabunt per odium, nec alicui deſerent 
propter amorem, & quod celabunt ea quæ audierunt. 
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Ulla villa, nec liber homo diſtringatur facere pontes, aut 
riparias, niſi qui ab antiquo, & de jure facere conſueve- 
runt tempote Henrici Regis avi noſtri. 


Mere it is to be obſerved, that in the raigne of King Iohn, and of his elder bzo⸗ 
ther King Richard, which were troubleſome and irregular times, divers oppzeſ- 
fions,crattons, and injuries, were incroached upon the Subject in theſe Kings 
names, fo2 making of Bulwarks, Foztreſſes, Bzidges, and Bankes, contrarp 
to Law and right. 

But the raigne of King H. 2, fs commended foz thzee things, firſt, that his 
pzivy Counſell were wiſc, and expert in the Lawes of the Realme, Secondly, 
that he was a great defender, and maintainer of the rights of his Crowne, and of 
the Lawes of his Kealme, Thirdly, that he had learned and upzight Judges, 
who cxeculed Juſtice acco2ding to his Lawes, Zherefoze fo2 his great and ne⸗ 
ver dying hononr, this and many other Acts made in the raigne of H. 3. doe re⸗ 
terre to his raigne, that matters ſhould be put in ure, as they were of right ac- 
tuſtomed in his time, ſo as this Chapter ts a declaration of the common Law, 
and ſo in the raignes of H.4. and H. 5. the Parliaments referre to the raigne of 
King E.. who was a P3zince of great foztitude, wiſedome and juffice. 

And divers Statutes referre to Bing Ed. 3. who was a noble, wiſe , and 
warlike Ling, fn whole raigne, the Lawes did pztacipally flouriſh. 


C 3 Riparia 


Bracton li b. 3 fol. 
116. b. 

Brit. fol. 2. b. 
Fleta lib, 1. cap. 
43. & lib. 2 c. 60. 
Vide lib. nigr. 
SCACCarii parte 
1.cap.4 Of Anci- 
cnt time the Ba- 
rons of the EI. 
chequer were 
Barons and Pecrs 
of th: Reulme. 
Sc. the tit part 
of the Inſtr ures 
Sc. 1 33. 
Bran lib. 3. 
fol. 116. 

Fleta lib. 1. c. 43. 


See cap. 35. 37. 
Sce chart. de Fo- 
reſta cap. i. & 3. 

ot. Patrliam. nu. 
82. 13. R. 2. c. 3. 
4. H. 4. cap. 2. 
3. H. 5. cap. 8. 


27. H. C. cap. 2. 
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4 H. 8. cap. r. 
2 &; Phil. 
Mar. ;. Plul. 1 


Mirror ca. 5. 62. 


Bract. li. 3. fo. 106. 
Brit. c. 104. fo. 2 48, 
Fleta li. 5 A. 24. 


8 E. 3. 89. 

40 E. 3. 2. 

14 H. 4. 27: 
15 E. 3. conu- 
ſans 41. 

14 1.7. 26. 
21 H.. 34,35. 


Regula. 


Paſch. 30. E. f. 
Coram Rege 


Kanc. T he M Wor 
and Barons of the 


5. Ports. compl. 
in Pa liament. 


Magna ( barta. 


C Riparia.] 33 bere taken foz Ripa, which is extrewa & erineriior 
cerræ ora, quam fluvius utrinque alluit. 
But the making of bulwarks, foztreſſes, and other things cf like kinde, were 
not pꝛohibited by this Act, becauſe they could not be erected, but either by the 
King himſelf, oz by Ac of Parliament. 


Cap. 7. 


1 
Ullæ ripariæ defendantur de cætero, niſi illæ quæ fue- 


N runt in defenlo tempore Henrici regis avi noſtri, & per 


cadem loca, & eoſdem terminos, ſicut eſſe conſueverunt tem- 
pore ſuo. 


- — 


That is, that no owner ofthe Banks ot rivers ſhall ſo appꝰopꝛiate, oz kep the 
rivers ſeverall to him, to defend oz barre others, either to have paſſage, oꝛ fiſh 
there, other wile, then they were uſed in the raigne of King H.:. 

This Statute,ſaith the Mirror, is out of uſe, Car pluſors rivers ſont ore approprics 


& engarnies, & miſe in defence, que ſoilount eſtre commons a piſher & uter en 


temps le Roy Henry 2. 


CAP IF TL 


N Ullus Vicecomes, Conſtabularius, Coronator, vel alii ba- 
livi noſtri teneant placita Coronæ noſtræ. 


One of the miſchiefes beſoze this Statute was, That none ol them here nas 
med, could command the Biſhop of the Dioceſſe to give the delinquent his Cler- 
gy, where he ought to have it, foz as Bracton ſaith, Nullus alius, præter regem, 
poſſit Epiſcopo demandare,&c. And therewith agræth our other old, and later 
Books, that the Biſhop is not to attend upon any inferiour Court, noz that any 
intertour Court can wꝛite unto, 02 command the Biſhop, but the King, (that ic) 
the Kings great Courts of Recozd, and ſuch, as ſince that time have authozitp 
by Act of Parliament. | 

Another cauſe was, that the life of man, which ofall things fn this wozld, is 
the moſt pzecious, ought to be tried befoze Judges cf learning, and experience in 
the Laws of the Realme : Foz ignorantia Judicis eſt ſxpenumero calamitas inno- 


; centis. Et cum ex quo Magna charta de libertatibus Angliæ alias conceſla, (quam 


quidem chartam Dominus Rex in Parliamento ſuo apud Welim, an. Regni tui 28. 
ad requiſitionem omnium prælatorum, Comitum, Baronum, & communitatis tot ius 
Regni, de novo conceſſit, renovavit, & confirmavit )placita coronæ ip Domino Re- 
gi ſpecialiter reſervantur, per quod nullus de Regno hujuſmodi plac ita tenere porelt, 
jeu habere, (ine ſpeciali conceſſione, polt confirmationem chartz prædictæ fact. 
In the ſame peare, and terme, Coram Rege, a complaint by the Abbot of Fever- 
ſham, both caſes adjudged in the Kings Bench,wherewimto they were referred by 
the Parliament. der Michael. 17. Ediy. 1. in Banco. Rotulo. 33. Southamp- 
ton. 

The Chapter of Magna charta here intended, and in both the ſaid N _ 
expaclicd, 


BER. Ss ans a8 oc 


Cap.17. &M agna ( harta. 31 
expzeſſed,fs this 7. Chapter of Magna chata now in hand. By theſe Retoꝛds 
two things are to be obſerved. 1. That this is a general! Law, by reaſon of 
theſe wozds, Vel alii balivi noſtri, under which wozds are compꝛehended all 
Judges 02 Juſtices of any Courts of Inſkice. 2. Albeit it be pꝛovided by the 
ninth Chapter of Magna Charta, Quod Barones de quinque portubus, & omnes 
alii portus habeant comneslibertates, & liberas conluctudines ſuas; That theſe gene⸗ 3 
rall w2ds mult be underſtod of ſuch liberttes, and cuſtomes onely, as are not 5 2. 
afterwards in the lame Charter by expꝛeſte woꝛds taken awap, and reſumed to n 
the Crown. And therefo2e ifthe Paloz and Barons of the Cinque Pozts had 7 inemouths caſe, 
power befoze this Act to hold pleas of the Crown, yet by this Act of the ſeven» Northumbe!|. 
tenth Chapter, thep are abzogated, and reſumed: anotable and a leading judges 
ment. Both theſciiccozds being within two pears alter the confirmation of King 
E. 1. of Magna Charta, are wozthy to be read and obſerved, 


© Vicecomes.] @ ſoꝛ his name, office,and antiquity in the firſt part of . pr Invlires; 
the Inttumes, ſect. 234. lect. 234,248. 


ol Conſtabularius.] Is here taken foz Caſtellanus, .a Caſtellein, oz — $ 2. 
Conſtable ofa Caſtle, lo ſo doth the Mirror tnterpzet it. And Caſtellanus ett qui 14362 I, ; = 
cuſtodit caſtellum, aut eſt Dominus caſtelli; And fo doth Bratton ; Deber, &c. Vie cap. 19. 
oſtendere caſtellano, ſicut conſiabulario turris, & c. And therewith agreeth Fleta, Fleta lib. 2.ca.43. 
tem null æ priſæ capiantur de aliquo per aliquem conſtabularium, caſtellanum, præ- 
terquam de villa, in qua ſitum elt caſtrum. 

And the Statute of W. 1. agreth herewith, Des pries, des conſtables, ou caſtel- W. I. ca.7. & 3m. 
leins, fairs des autres, & c. 
And Caſtellani were men in thoſe dapes of account, and authozitp, and fog pleas 
ofthe Crown, xc. had the like authozity within their pꝛecincs, as the Sheriffe 
had within his Bailiwick befoze this Act, and they commonly ſealed (which 3 
have often ſen in many, aud have cauſe to know, that ſome of the auncient fami- 
ly of de Sperham fn Norft. did) with their poztraiture on hozſeback. 
Now to2 the number of Caſtles, in ancient time, within this Realme, Cer- 
tum eſt Regis Henrici ſecundi temporibus Caſtella 1115. in Angliaextitiſſe, 
And it is to be obſet ved, That regularly every Caſtle contatneth a Pannoꝛ: ſo 
as every Conſtable of a Caſtle, ts Conſtable ofa Pannoz, and by the name Sec the firſt part 
ok the Caſtle the Panno? ſhall paſſe, and by the name ofthe Pannoz the Caſtle © e Iaſtitutcs, 


ſhall paſſe. — . N 
Foz this woꝛd, Conſtabularius, his office, and antiquity,ſe the firſt part of the 1 1 leg Eda 


Jullitutes. lect. ; 79. Bract. li. 3. fo. 15 
And albeit the franchiſes of Jnkanathicfe, and Outfangthieke, to be heard and Brit. ca. 5. — 
determined within Court Barons belonging to Pannozs. were within the ſaid Ita li. 1. ca. 47. 
miſchiefe, vet we finde, but not without great inconv2nience, that the ſame 7 vend. ge po- 
had ſome continuance after this Ac. But either by this At, oz per deſuetudi- —— 
nem, foz inconventence, theſe franchiſes within Mannezs are antiquated and 1259. 148.3. 
gone. PLParl.1$ E. . 
. Rot.11.2 K. 3. 10. 
Coronator. His name is derived a Corona, fo called, becauſe he is 
an Otkicer otithe Crown, and hath Conuſance of ſome pleas, which are called 
Placita coronx. 
Foz his antiquity, ſ& the Mirror, who (treating of Articles eſtabliſhed by Mirror cap. 1.$ 3. 
the anctcnt Kings, Alfred, &c.) ſafth, Auxi ordains fuer Coronours in cheſcun 
County, & Viſcounts a garder le peace, quant les Ceuntees loy demiſterent del 
gerd. & Bayliffes in licu de centeners, (that ts) Coꝛoners tn cverp County, and 
Sheriffes were 02dained to hep the peace, when the Oarles diſmift them- 
—— hy the cuſtody of the Counties, and Bayliffes in place of Yun- 
* . 
Foz his dignity and authozity, Briuon ſaith in the perſon of the King, Pur Brit. 4 ;. fol 3. 
e que nous volons, que Coroners ſont in cheſcun County principals gardens de Stam. Pl. Cor. 48.4 
nottre 
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Rot. brtcviam- 

5 E. 3. nu. 38. 
Regiltr. 177. 
VI. i. cap. 10. 

* Regiltr. 177. 


Vide poſtea c.35, 
Gm. li. 2. cap. ⁊ 
& lib. 14. cap. 8. 


W. 2. cap. 3. 


22 E. 4. fal. 23. 


Mirror car. r. 
S Corencrs, & 


(49.5 C 2. 


Bratton lib. 3. 
ſol. 12. Brit c. 1. 
ſol. 3. 1 leta Ji. 1. 


cap. 1k. 25 


22.1 97.98zXxC, 
3. Ho cap. 3. 
Statut. Pl. co. 64. 


te, 117. 


19.1.6. fol. 47. 
W. 2. c. 13. 1 
Stat. 2. ca. 17. 

1 E. 4. 3. 1 R.z. 


Cup. 1 . 


Ockham Regiſt. 


281. b. 

17. K. 3. 71. 
27. EC;. 88. 
29. E 3. 13. 
41. E. 3. 18. 


41. E. 3. exccut. 28. 


Aagna Charta. Cap. 18. 


re peace, a porter Record des pleas de noſtre Corone, & de lour views, & abju- 
rations. & de utlagaries, volons que 117. font eſlicus lolongue co, que eſt comtein in 
nous Statutes de lour ele Sion, &c. 

und a Common Merchant being choſen a Coꝛoner, was removed, foz that he 
was Communis Mercator. 

By the auncicnt Law, he ought fo be a Knight, honeſt, lopall, and ſage, Ec 
qui melius ſciat, & poſſit officio illi intendere. Foz this was the policy of pʒudent 
antiquity, {hat Officers did ever give a grace to the place, and not the place only 
to grace the Officer, 

But what authozity had the Sheritke in pleas of the Crown befoze this Sta⸗ 
tute : This appearcth by Glanvill, that the @hcriffe in the Tourn, (fo2 that is 
to be intended) held plea of theft, foz he ſaith ; Excipitur crimen ſurti, quod ad Vice- 
comitem pertiret. & in Comitatibusplacitatur; But he may enquire ot all felontes 
by the Common Law, except the death of man. 

And what authozity had the Co2oner - the ſame authozity he now hath, in 
caſe when any man come to violent, oꝛ untimely death, ſuper viſum corporis, &c. 
Abjurations, and out-law2tcs, xc. appeales of deaths by bill, ac. This authozitp 
of the Co2oner, viz. the Coꝛoner ſolely to take en indictment , ſuper viſum corpo- 
ris; end to fake an appcale, and to enter the appeale, and the Count 
remaineth to this day. But he can pzoced no farther , either upon the 
indidment, oz appeale, but to deliver them over to the Juſtices. And this is 
ſaved to them by the Statute of W. 1. cap. 10. And this appearcth by all our old 
Saks, Wok caſes, and continuall experience, 

And loꝛ the further authozity of the Cogoner in caſe of high treaſon, ſ& the 
Book of 19. H. 6. fol.47. and conſider well thereof. 

But the authoꝛity cf the Sheriffe to heare and determine theff, oz other fe- 
lonfes, by the Common Law, (except the death of man) in the Zourn, is whollp 
taken away by this Statute, howbeit his power to take iydictments of fes 
lonies, and other miſ-deeds within his juriſdiction, is net taken away by 
this Ad. 


—— — — — —  — — 


CAP. XVIII. 


S' quis tenens de nobis laicum feodum moritur, & Vic", 
vel Balivus noſter oſtendat literas noſtras patentes de ſum- 
monitione [noſtra] de debito, quod defunctus nobis debuit: 
liceat Vic, vel balivo noſtro attachiar,, & imbreviare omnia 
bona & catalla defuncti inventa in laico feodo ad valentiam 
ipſius debiti, per viſum & teſtimonium legalium homi- 
num, ita tamen quod nihil inde amoveatur, donec perſol- 
vat nobis debit, quod clarum fuerit, & reſiduum relinqua- 
tur executoribus ad faciendum teſtamentum defun&. Et 
ſi nihil nobis debeatur ab ipſo, omnia catalla cedant defunct: 
Salvis uxori ejus, & liberis pueris ſuis, rationabilibus par- 
tibus ſuis. 


By this Chapter thz& things are to be obſerved : Firſt, that the King by his 


« £-4-16 F-N.3. pzerogative thall be pzeferred in ſatiſfactton of his debt by the Crecutozs, befoze 


24.0. 2 2 H.8.c. 7 
Sce betote cap. 8 


an other: Secondlp, that if the Executozs have ſufficient to paythe Kings debt, 


ths 


a6 a acc nic £ATM  afu ac 


Cap.19. Magna ( harta. 


the heire that is to beare the countenance, and ſit in the ſeate of his anteſter, oz 
any purchaſer of his lands ſhall not be charged. Thirdly, if nothing bc owing 
to the King, 02 any other, all the Chattells ſhall goe to the uſe of the dead, that 
is, to his Erecuto3s, 02 Admintltratozs, ſaving to his Mile and Childzen their 
reaſonable parts, which is conſilium, and not præceptum; and the nature ef a 
ſaving regularly is, to ſave a fozmer right, and not to give, 0z create anew, and 
thercfozc, where ſuch a Cuſtome is, that the Wifc and Childzen ſhall have 
the Writ de rationabili parte bonorum, this Statute ſaveth tt. And this %arit 
doth not lye withont a particular Cuſtome, foz that the Writ in the Regiſter is 
grounded upon a Cuſtome, which (as hath been ſaid) is ſaved by this Ad. 

But that it was never the Common law (though there be great variety in 
books) heare what Bradon ſaith, wyo wꝛote ſone after this Ad, Neq; uxorem, 
neq; liberos amplius capere de bonis deſuncti fatris vel viri mobilibus, quam ſue- 
rit eis ſpecialiter relictum, niſi hoc fit de ſpeciali gratia teſtatoris, utpote ſi bene me- 
riti in ejus vita fuerint, &c.vix enim inveniretur aliquis civis, quĩ in vita magnum 

uxſſum faceret / ſi in morte ſua cogeretur invitus bona ſua relinquere pueris indoctis, 
vel luxuriotis, & uxoribus male meritis: & ideo neceſſarium eſt valde, quod illis in 
hac parte libera ſacultas tribuatur. Per hoc enim tollet maleficunn, animabit ad 
virtutem, & tam uxoribus, quam liberis bene faciendi dabit occaſionem, quod qui- 
dem non fieret, fi ſe ſcirent indubitanter certam partem obtinere etiam fine teſta- 
toris voluntate. 

But the adminiſtratoꝛs of a man, that die inteſtate, o2 executoʒ of any, that 
make no diſpoſitton of his whole perſonall eſtate, goods, debts, and chattells, the 
adminiffratozs oz excecuto2s after the debts paid and Well perfozmed,ought not 
to take any thing to his oz their owne uſe, but ought, though there be no partt- 
cular Cuſtome, to divide them, accozding to this Statute; and the ſafd ancient, 
and latter authozities (then which there can be no better dirc>ion) map guide 
them therein: and this right doth this Statute of Magna Chana ſave by theſe 
woꝛds, ſal vis uxoti, & hberis ſais, rationabilibus partibus ſuis, Do as though the 
Statute doth give no Action, pet theit parts are ſaved hereby, which by Glan⸗ 
vile, and other ancient Authozs appeare to belong to them; and the execntoz, oz 
adminiſtrato2 ſhalb be allowed of this diſtribution , accozding to this Statute, 
upon his account befoze the ©2vinary. 


— — 


— — 


S4 A 
Ullus Conſtabularius, vel ejus Balivus capiat blada, vel 


alia catalla alicujus, qui non ſit de villa, ubi caſtrum ſuum 
ſicum eſt, niſi ſtatim reddat denarios, aut reſpectum inde ha- 
bere poſsit de voluntate venditoris: Si autem de villa illa fuerit 

infra quadraginta dies precium redd' . ; 


Here alſo it appeareth, that in this Chapter Conſtabularius is taken ſoꝛ Ca- 
ftellanus: and thts taking by Caſtelleins, though the Caſtell was kept foz the de⸗ 
fence of the Realme, mas an unjuſt oppzeſſion ofthe Subject, and this erpzeſly 
appeareth by the Mirror, Ceo que eſt detendua Conſtables a prender le autre, de- 
fend droit a touts gents de cy que nul difference parenter priſe dautrui maugre 
ſoen, et robbery, lequel cel prile ſoit de chivalls, de vitaille,de marchandiſe. de ca- 
rlage, de oſtiels, ou des autres manners de biens. And thts appeareth alſo by leta, l. 
b. K. Qua multa gravamina multis inferuntur per diverſas diſtrictiones, quæ 
quidem ſab colore priſarum advocantur, &c. inhibetur in Magna charta de liberta- 


tibus 


Mirror cap. 5. 5 2. 
Gl nv.lib. 12. 

c. 20. | raQon l. 2. 
fol 60. b. Fltall. 
r · ca 10. 
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See W. i. cap. 7. 
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Bracton l b ; fol. 
177. Britton tol. 
33.26.38. 
Fleta lb. t. c. 20. 
jce cap. Itine tis. 


Magna Charta. Cap. 2c. 


bus &c. no purvepance ſhall be taken, but only fo2 the houſes of the King, and 
Qucene, and fo2 no other perſon : ſo as the grievance befoze this, and other like 
Acts, is wholly taken away. 


£ AP. X X. 

Vllus Conſtabularius diſtringat aliquem Militem ad 
N dandum denarios pro cuſtodia caſtri, ſi ipſe eam facere 
voluerit, in propria perſona ſua, vel per alium probum homi- 
nem faciat, ſi ipſe eam facere non polsit, propter rationabilem 
cauſam. Et ſi nos abducerimus, vel miſerimus eum in exerci- 
tum, fic quietus de cuſtodia caſtri, ſecundum quantitatem 
temporis, quo per nos fuerit in exercitu, de feod pro quo fecit 
ſervitium in exercitu. 


Here Conſſabularius fs taken in the fozmer ſenſe: ſce the firſt parte of the In- 
ſtirures Sect. 96. 

See this Act in Fleta: And note, this Act (conſiſting upon two bzanches) is 
declat at oy ot the Common Law, fo? firſt, that he, that held by Caſtle gard, 
that is, to keepe a tower. 02 a gate, oz ſuch like of a Caſtle in time of warre 
might doe it. eiter by hfmſelfe, o2 by any other ſnfficfent perſon fo2 Him, and in 
hte place. And ſome hold by ſuch ſervice, as cannot doe it in perſon, as Pajoz, 
and Communalty De ne, and Chapter, Biſhops, Avbots,ctc, Infants being pur- 
chaſers, women, and the like, and therefore they might make a deputy by o2der 
ofthe Common Law. If two joyn-tenants hold by ſach ſervice, ik one of them 
perfozme , it is ſakficient. 

Foz the ſecond; if (ach a tenant be by the King led, oz ſent to his hoſt, in 
time of warre, the tenant is excuſed and quit of his ſer bice fo2 keeping of the 
Caſtle, either by himſelfe, 62 by another during the time. that he ſo ſerve the 
King in his hoſt, foz that when the Ling commandeth his ſer vice fu his hoſt, 
he diſpenceth with his ſervice, by reaſon of his tenure, fo2 that one man cannot 
ſerve in perſon in two places, and when hc ſerves the King in perſon in one place, 
he is not bound to finde a deputy in the other, foz he is not bound to make a de⸗ 
puty, but at his pleaſure, andthts is alſo declaratory of the ancient Common 
Law, See the firſt part of the Inttinucs 111121. 


— — _ — — 
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CAP. XXI. 
Ullus Vicecomes, vel Balivus noſter, vel aliquis alius, ca. 
piat equos, vel carectas alicujus pro cariagio faciendo, 

niſi reddar liberationem antiquitus ſtatutam, ſcilicet pro una 
carecta ad duos equos decem denarios per diem, & pro carecta 
ad tres equos quatuordecim denarios per diem. Nulla carecta 
dominica alicujus perſonæ Eccleſiaſticæ, vel militis, vel alicu- 
jus 


Cap. 21. Magna (harta. 


jus Domini, per balivos noſtros capiatur, nec nos, nec balivi 
noſtri, nec alii, capiemus boſcum alienum ad caſtra, vel ad 
alia agenda noſtra, niſi per voluntatem illius, cujus boſcus 
ille fuerit. 


This Chapter conſi ſteth of thz& bzanchese, the firſt ſetteth down the aunct- 
ent hire 03 allowance foz the carriage foz the King; the ſecond ſetteth down, who 
are exempted from that carriage; the third, concerning purvepance of 
wod. 

Foz the firſt, the carriage mult be taken koz the King, and Queen onelp, and 
foz no other, implied in theſe wozds, Nullus Vicecomes vel balivus noſter, and 
this is explatned by divers other @tatutes, and by our Books. 

The hire oꝛ allowance is certainly expꝛeſſed, as aunciently due, Reddat li- 
berationem antiquitus Hatutam; So as this alſo is decleratozy of the auncient 


Law, and the hire oꝛ allowance ought to be paid in hand, foz ths Statute ſaith, ** 


Nullus capiat, &c. niſi reddat, &c. 

And this li beratio antiquitus ſtatuta, is, (as it appeareth by this Aa) per diem, 
by the dap. 

133 and averagium, are wozds common in auncient Charters, and 
ſigniſie to be fre from the Sings carriages cum averiis, and thts ts meant where 
it is ſaid, Aver · penny, hoc eſt, quietum eſſe de di verſis denariis pro * ave- 
ragiis Domini Regis. 

Foz the ſecond bꝛanch: No demean, oꝛ pꝛoper Cart foz the neceſſary uſe of 
any Cecleſiaſticall perſon, oz of any Knight, oz of any Lozd, foz oz about the 
demean Lands of anp of them, ought to be taken fo2 the Kings carriage, but 
they are exempted by the auncient Law of England from any ſuch car: 
riagc. : 

This @tatute extendeth not fo any perſon Eccleſiaſticall, of what eſtate, 
ozder, oz degree ſoever : and this was an auncient pziviledge belonging to 
holy Church. 

Allo it cxtendethto all degrees, and ozdcrs of the lefſer, and greater Nobility, 
oz dignitp, as of Knighthod, Dukes, PBarqueſſes, Tarles, Tiiſcounts, and Bas 
rons, koz albeit there were no Dakes, Parqucſles, oz Uiſcounts within Eng- 
land at the making of the Statute, yct this Statute doth extend to them, foz 
they arc all Domini, Lozds of Parliament, and of the 1Barany of England; and 
this alſo was an ancient p2iviledge belonging to theſe ozders and dignities : 
And all this concerning the Eccleſtaſticall and tempozall State was (amongſt 
other things foz the advancement and maintenance of that great peace-maker, 
and love-holder, hoſpitality) one of thc aunctent oznaments, ,and commendatt- 
ons of the Kingdome of England. 

The third bzanch is, That neither the King, nog any of his Waplies, oꝛ Pini⸗ 
ters, ſhall take the wod of any other, toz the liings Caſtles, 62 other neceſſa- 
ries to be done, but by the licenſe, of him whoſe wad it fs, And all Statutes 
made againſt this bzanch (amongſt others) beſoze the Parliament of 42 E. 3. 
arc repealed; And this bzanch, amongſt others, hath (as hath ben ſaid) ben 
confirmed, and commanded to bee put in exccutton at 32. Seſſions of 
Paritament. And fo it was refolved by all the Judges of England, aad Barons 
of the Oxchequer, Mich. 2, Ac. Reg. upon mature dfttheratton ; and that the 
Kings Purvepoz could take no Timber, growing upon the inheritance of the 
Subjea, becauſe it wis parcell of the inherttance, no moꝛe then the inheritance it 
lelfe. Ahercot the Bing, and Counſcil being infozmed, the King by his Pꝛe- 
clamatfon, by advice of his Ccunſell, under the great Scale, 23. Aprilis, anno 4. 


declared the Law to be in theſe woꝛds: Firlt, when We were inſormed, that ſome 8. 


im eriour Miniſters had preſumed to goe lo farre beyond their commiſſion, as 


1 F e r Pp g 
they have adrentured, not onely to take timber ties growing, which being 
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V. I. cap. l. & 32. 
26. F. 3. cp. 2. 
39. H E. cap 2 
Fletalio 2c. 7 
K 24. 33:E.3- 
Barre 259. 


J. 3. zn. Vaſt. 


Raſtall“ i. cara- 


die cum AYCTlis. 


V. I. cap. i. 

14. F. 3. cap. 1 

1. R. 2. eap. 3. 
ro. E. z. Vet. Mag. 
Chart. t 2.0. 46 
Fleta lub. 3. cap. 5. 


W. i cap. 1. & 32 
See 25. E. z. ea. 6. 
35.H.8 cap. 17. 
5. Eliz. cap. 8. 

7 A. 3. tit. Wa. 141 
11 H. J. 28. Pl. 
Com 322. 
42. E. 3. cap. t. 
Nie- 2 J ureſolved 
11. H. 4. ſo. 28. No 
purycyance of 
race, brcauſe it 
„pat ot che inhe- 
ru ane. 

e 47 I: 3 ſo. 13 
Hun: ben bon 
tl ſalc of timbet 
rrerpata un of 
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Magna ( harta. Cap. 22. 


parcell of Our Subjects inheritance, was never intended by Us to be taken 
without the gcod will, and full conſent of the owners, but have accuſtomed 
alſo to take greater quantities of proviſions for Our houſe, and Stable, then ever 
came or were needfull, to Our ule, &c. As by the ſaid Þ2oclamation bearing date 
23. Aprilis, anno 4. Jac. Reg. appeareth. And divers Pur vepozs were acco2: 
ding to the ſaid reſolution of the Judges puntſhed in the Starchamber, 
foz purveping of Timber growing, without the conſent of the Ow- 
ners. 

Boſcus is an ancient woꝛd uſed in the Law of England, foʒ all manner of uod. 
and the Italian uſeth the woꝛd bolco in the ſame ſenſe, and the French, boys, at- 
cozdingly. Bolcus is divided into two ſozts, viz. high · wo d, haur-boys, oz tim- 
ber, and Coppice-wod (ſo called, becauſe it is uſually cut) oʒ underwod, Highs 
wod is pꝛoperly called Saltus, Quia arbores ibi exiliunt in altum, It is called in 

WF Fleta, maeremium. 
* The Common Law hath ſo admeaſared the Pꝛerogative of the Bing, as de 
Comag. cannot take, noz pꝛejudice the inheritance of any, and (as hath ben ſaid) a man 
bath an inherttante in his wods. 
And ſe the Statute of Marlebridge, Anno 52. H. 3. Magna Charta in ſingulis 
teneaur, tam in hiis, quæ ad regem pertinent, quam ad alios , and 31 other Sta⸗ 
tutes. Do as all pzctence of pzerogative againſt Magna Chana is taken 
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54. E. i. Vet. See hereafter the expoſitton of the Statute De tallagio. Anno 34. RI. & de 


„ * ptiſis, Anno 18 E. z. vet. Magna Charta. fol.1 25. 1 part. 
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CAP. XXII. 


Os non tenebimus terras illorum, qui convicti fuerint 
de felonia, niſi per unum annum, & unum diem, & 
tunc reddantur terræ illæ Dominis feodorum. 
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This ap peareth by Glanvill, to be due to the King by his auncſent Pzeroga- 
tive, foz he ſaith, Sin autem dealio, quam de Rege renuent is, qui utlagatus eſt, 
vel de felonia convict. tune quoque omnes res ſux mobiles Regis erunt, terra quog; 
per unum annum remanebit in manu Domini Regis, elapſoautem anno, terra ea- 
dem ad retumDominum,ſcilicer ad ipſum,de cujus feod eſt, revertetur, veruntamen 
cum domorum ſubverſione, & arborum extirpatione. 

This Chapter of Magna Charta doth expꝛeſſe that, which doth belong to the 
King, viz. the peare, and the dap, and omit the Waſte, as not belonging to him, 
Wen ano this is notably explained by our auncient Boks with an unifo2me conſent: 
fol.129, & 137. Bracton treating of the peare, andthe day in this caſe duc to the bing, faith, 

Sed quz fit cauſa, quare terra remanebit in manibus Domini Regis? Videtur quod 
talisett, quia revera, cum quis conviꝗus ſuerit de aliqua ſelonia, in poteſtate Domi- 
ni Regis exit, proſternendi zdificia, extirpandi gardina, & arandi prara, & quoniam 
hujuſmodi verterentur in grave damnum dominorum, pro communi uti'itatepro- 

25 viſum fuit, quod hujuſmodi ædificia, gardina & pra remanerent, & quod Domi- 

dio, Jun kn. nus Rex propter hoc haberet commoduatem tet ids terræ illius per unum annum, & 
unum diem, & fic omnia cum integritate revertercntur in marus Dominorum capi- 
talium, nunc autem petitur utrumque, s. finis pro termino, & ſimiliter pro vaſto, & 
non video raticnem quare, &c. 
And Britton treating of this very matter. ſaith, Lc ur biens mobles ſont les nous, 
Bruzoa cf. g. ct lourheires diſhent et voilons aver lour renements de qui que unoves fort tenus le 
fol. 14. an, ct le jour, iſſunt que ſour heritages, demn!1: dem um an & un jour in re maine, 


lm. 7 ca. 17. 


. 
el. 59 
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C- ap. . Magna Carta. 


ſi que nous ne alſons clic Perie les tenememss, ne geller les boys ne aret le- piece,, 
Ccome lenoloit faire in remembrance des felons attaints, &c. 

Ela faith, di aten utlagati, vel alii convicti terram liberam habuerint, ii 
ſtatim capienda elt in manus Regis, & per unum anzum, & unum diem tenend, ad 
capi es Domir os pe t lum terminum reverſuma, & hoc habetur ex tatuto Magnz 
Clizrtx, owed rate oft, nos mm tenebimus terras illorum, quu convicti tucrut de fe- 
lonia, niſi per unu am. & unum diem. & tune reddantur terræ iilæ Dominus fecdorũ, 
caula vero tali terniim Regis, quia in ſignum feloniæ olim provitum fuit, quod 
ædiſicia talum profternentur in terrams, e\tirpentur oardina, araremtur prata, tlun- 
Carentiw bot. „ & quomam hujuſmodi VCIterentur 11 grave damnum dommorm 
ſeodorum, pro communi ut i itate proviſium fuit, quod hujuſmodi dura, & gravia 
ceſſarent, & quod Rex proptetea per annum & diem tous Lerræ commoditatem 
peiciperet . fecus auem, ſi terra non eſſet eichacta Dominorum, pott quem termi— 
num Domus proprictaris integre abſque vaſto vel deſtructione reverterentur. 

The Mirror ſpeaking ofthis Chapter ſaith, Le oint des terres aux telons tener 
perun an, eſt deſuſie, car pla ou le Roy ne duiſt aver q le gall de droit, ou lan in noſme 
de fine, pur ſalver le hef de leſtripment, preignont les Miniſters le roy ambidcux. 
A pon all which it appeareth, that the King oꝛiginaliy was to have no benefit in 
this cale, upon the attainder of felonp, where the fræ⸗ land was holden ofa Sub» 
ic, bn! onelp in deteſtatton of the crime, it pen ad paucos , metus ad omnes 
per veniat, to p2oftrate the houſes, to cxtirpe the gardens, to eradicate his woods, 
and to plow up the medows of the felon, foz ſaving whereof, ct pro bono publico, 
{he Lozds, of whom the Lands were holden, were contented to yo&ld the lands to 
the Bing foz a pear,and a dap and therefozc not only theWaſt was zaſtly omitted 
out of this Chapter of Magna Charta, but thereby it fs cnacted, that after the pear 
and day, the land ſhall be rendzed to the Loꝛd ofthe fue, after which no Waſte 
can be done. 

And where the treatiſe of Prerogativa Regis, made in 17. E. 2. ſaith, Et poſtquam 
Dominus Rex habuerit annum, diem, & vaſtum, tunc reddatur renementum illud 
capitali Domino ſcodi illius, Niſi prius faciat fhnem pio anno, die et vaſto. Which 
ts ſo to be expounded, that ſoaſ much, as it appeareth in the ſald old boks, that 
the Officers, and Piniſters, did demaund both fo2 the Waſte, and foz the pear, 
and dap, that came in lieu thereof, thercfoze this Treatiſe name? both, not that 
both were due, but that a reaſonable fine might be paid fo2 all that, which the 
King might lawfully claim. But it this ad of 17. E. 2. be againſt this bꝛanch of 
Magna Chana, then ts it repealed by the ſaid Ad of 2. E. 3. cap. 1. 

Herebp it alſo appcareth, howneceſſarp the reading of auncient Authozs is 
fo2 under ſtanding of aunctent @tatutes. And out of theſe old Books, pou may 
obſcrve, that when any thing ts given to the Bing in lieu, oz ſatiſfaction of an 
aunctent right of his Crown, when once he is in polleſſion of the new recom⸗ 
pence, and the ſame in charge, his Officers and Piniſters will many times de⸗ 
mand the old alſo, which may turn to great pzejudice, if it be not duly, and dil⸗ 
trætly pꝛevented. 


Non tenebimus terras.] It there be Lozd, elne, and Tenant, 
and the elne is attainted of felony, the Loꝛd Paramount ſhall have the Meſs 
nalty pzeſcntly. Foz this pzerogative belonging to the King extend onelp to 
the Land, which might be waſted, in lien whercof the peate and day was 
granted. 

And this is to be underſtod when a Tenant in kœ⸗ſimple is attainted, foz 
when Tenant in taile, oz Cenant fo2 life ts attainted, there the King thall have 
= _ of the Lands. during the life of Tenant in taille, oz of the Zenant 
02 lite. 


| « Cons icti tuerint.] Here Convict ti s large fenſe is taken toz At- 
tin<t1, foz the nature, and true lenſe of both theſe worde, ſ& the f1:{t part ofthe 
Inſtitutes, and like wife fo: this woꝛd (elony there 

C De 


Mirror cep. 5. $ 2+ 
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Pl. Cor. 190. 19 f. 
Vide 3. E. 3. cue 

ron. 3 27. 
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2$ Magna ( harta. Cap. 23. 


C De felonia. Muſt be underſtod of all manner of Felonies puniſhed 
by death, and not of petit larceny, which notwithſtanding is felony. 


— — — 
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CAP. XXIII. 


e Mnes Kidelli deponantur de cætero penitus per Tha- 
4 CIF . N . . 
ta. Euqcap.7. meſiam & Medewein per totam Angliam niſi per co- 


ſteram maris. 


— 5h Rex, &c. Noveritis nos pro communi utilitate Civitatis noſtræ London 

mern. or totius Regni noſtri — & firmuter præcepiſſe, ut omnes Kidelli qui 
ſunt in Tami ſia, vel Medeweia,ubicunque fuerint in Tamiſia, vel in Meaeweia, 
amoveant', & non de cætero Kidelli alicubi ponant in Tamiſia, vel in 
Medemeya, ſuper forisfactur decem lihr' fterlingorum : quietum etiam clama- 
vimus omne id, quod cuſtodes Turr' noſtræ London annuatim percipere ſole- 
bant de prædictis Kidellis: Quare volumns & firmiter pap ma ne aliquis 
cuſtos prefat' turr aliquo tempore ſt hoc, aliquid exi gat ab aliquo, nec ali- 
quam demandam, aut gradamen, Fu moleſtiam alicui inferat occaſione præ- 
dittorum Kidellorum, ſatis enim nobis conſtat, & per fideles noſtros ſufficien- 
ter nobis datum eſt intelligi, quod maximum detrimentum, & incommodum 
prædictæ Civitati London', nec xon & toto Regno noſtro occaſione preditForum 
Kidellorum pervemebat ; quod ut firmum, & ſtabile perſeveret imperpetuum, 
preſents paginæ e & ſigilli noſtri appoſitione communimus, ſicut 
carta Domini Regis Johannis Patris noſtri quam Barones noſtri London inde 
habent rationabilit teſtat”. 


Lib. 18. to. 1 38. 


— you. CL Kidelli.] Kide's is a pꝛoper wozd fog open weareo whereby fiſh are 


Kevlw.15.H.7-15 caught. 

Cap. Iuncris nu. g. It Was ſpecially given in charge by the Juſtices in Etre, that all Juries 

Ti. g. E. a· Coram ſhould enquire, De hiis qui piſcantur cum Kidellis & Skar kellis. 

Rege. Rot. 18. And it appeareth by Glanvill, that this pourpreſture was fozbidden by the 

Glany.li.g.ca.ir. Common Law, foz he ſaith, Dicitur autem purpreſtura, vel porpreſtura proprie, 
quando aliquid ſuper Dominum Regem injuſte occupatur, ut in dominicis Regis, 
vel in viispublicis obſtructis, vel in aquis publicis tranſverſis a recto curſu, vel 
quando a'1quis in Civitate ſuper Regiam plateam aliquid zdificando occupaverit, 
& generaliter, quotiesaliquid fit ad nocumentum Regii tenementi, vel Regiæ vizs 
vel Civitatis, and every publique River oz ftreamc, is alta Regia via, the Kings 
bigh-way.! 

Pourpreſture commeth of the French wozd pourpriſe, which ſignifleth e cloſe, 

oz incloſare, that is, when one encroacheth, oz makes that ſeverall to himſelte, 
which ought to be common to many, 


CAP. 


Cap.24. M agna (harta. 


C AP. XAIV. 


Reve, quod dicitur Præcipe in capite,de cætero non |:2 
licui de aliquo libero tenemento, unde liber homo pere 
curiam ſuam. 


This is foz refozmatton of an abuſe, and wꝛong offered to the Loꝛd, of who 
the land was holden, and yet upon this Statute, the tenant cannot plete, thit 
the lands arc not holden or the King in chiefe, foz two canſes, firſt foꝛ that 
Act was made foz the benefit of the Lo2d, of whom this land is Holden, dhe 
cannot pleade it, becauſe he is an eſtrang”, and if one claiming to be Lo2d tſhouly 
be admitted, another might come in and pꝛetend the like, and ſo infinito, Se⸗ 
condly,this Ac extends to the Chancery,foz the wozds be Breve &c. non fiat, ſo 
in that Court the Writ is made: and therefoze when the Writ is granted in 
the Chancery, and returned into the Court of Common pleas, that which is by 
this Ac pꝛohibited in the Chancery, cxtendeth not to the Court of Common 
pleas; and therefoze thep cannot admit of ſuch a plea: now the tenant, leaſt he 


be concluded, muſt take the tenure by pꝛoteſtation, and the King, though he be 


T] 


not party to the Recoꝛd, pet ſhall he take advantage of the Eſtoppel, foz hes 


ever pꝛeſent in Court, 
And ſince this Statute, no man ought to have this Writ out of the Chancery 


upon a ſugge ſtion, but oath muſt be made, bekoze the granting thereof, that te 
land is holden of the King in Capite. 


Dee Mich. 4. E. i. de barco Rot. 114. Norff. Barth. de Redhams caſe, pro 


terris in curia comitts ;varren apud Caſtleacre, notabile recordum ſuper hoc Sta- 
tutum. Per breve pracipitur Julticiarus, quod inquirant, ſi tetræ tenentur de Rege 
in Capite. See the Crit in ite Regiſter. 4. b. by which Writ power is geben 
to the Juſtices, that if it map appeare to them, that the land is not holden in 
Capite, then that the plea be holden in the Loꝛds Court, accoꝛding to this Sta- 
fate. And koꝛ that ige demandant Peter Grellye, confeſſed t hat the lands were 
not holden of the King in Capite, bat. ol & dmond bzother of the Bing, th*re7pon 
the cntric was, Ideo Petrus porquirat ſibi per breve de recto pat' in curia ipſius 
Edi vertus R. fi voluerit. Mich. 14. E. t. Rot. 48. Som. acc. Regiſt. fo. 4. b. & 6.4. 

And the Lozd, of whom the land ts holden, ſhall upon this Statute, have 
his Writ of diſceit againſt the Demandant, which have recovered bp def2nlt,and 
reco ber his damages, but the Recozy of the judgement ſhall ſtand in fozce; and 
concerning the toncluſton of the tennre, the Lozd ſhall have remedy againſt the 
King bp petition ot right. But if the recovery be given upon triall ag inſt the 
tenant, then the fenant hath concluded himſelf: fz the fenure, becauſe his pꝛo⸗ 
te ſtation cannot avatle him, when his pleats found againſt him: But the Lo2d 
may have in that caſe, his aaton agataft the tenant, and his petition of right to 
the Ling, to be reſtoꝛed to his Seigniozte, and by that meanes the tenant him⸗ 
ſelle may be relieved. 


0]. Breve. Dicitur ideo breve, quia rem de ona agitur , & intentionem 
petentis paucis verbis breviter enacrat, ſicut facit regu'a Juris, quæ rem, quæ ett, bre- 
vit er enarrat. 

Breve quidem cum fit formatum ad ſimilitudinem regulæ juris, quia breviter 
& pauci verbis intemtionem proferentis exponit & explanat, ſicut regula juris rem 
quz eit breviier chartat. 

And Flera defines a Writ, totidem verbis, as Bracton hath done. 


here {Sa great diverſity betweens a Crit. and an Acton, ( clthough bop 
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Practon. lib 3. 
fol. 98. b. cap. i. 
Flera 116 1 cap. 
16% 119 & 

6 . Actors. 
1 91. 


Bracton. lib. 3. 
fol. 10 t. cap.3. 
nu i. Fleta lib. i. 
6ap. 16. 


Gl-nv!! ib. 1. c. 1. 
Bra'tun uhi ſup, 
Flera u'+{up, 
Muri v:1 ſup. 
Plowd Com. 
7 

Repift. 187. 


Bract. I. 5. 413. b. 
Fleta lib 2. cap. 12 


a Dier. 23. Piz. 
377-4. 
F. N. B. 28. 29. 


c Regiſt. 227. 

@ I tas 267. 

e Reęꝑiſt. 13 3. b. 
Fitz. N. EP. 185. 
Rcgiſt. 206. 

F. N. B. ib. 


Regiſt. 295. E. N. 
B. 170. 

Regi ſt. 29 4. F. N. 
B 165 aFN.B 0 
85. a. Reꝑiſt. 58. b. 
Artic. ſup. cart. 

c. 6. Repiſt. 185. b. 
ibid. 179. a. 

F. N. B. 245. d. 


Magus Charta. Cap.24; 


ſome they are often confounded) which will be ſt appeare by their ſe verall deli⸗ 
nittons, 

Actio nihil aliud eſt, quam jusproſequendi in judicio quod alicui debetuc. 

And with Bracton agreeth Fleta. : 

Actio nil1il aliud eſt, quam jus proſequendi in judicio quod alicui debetur, & 
quod naſciturex maleficio, vel quod provenit ex delicto, vel injuria. 

Aud the Mirror ſaith, Action helt aut' choſe que loiall demand de ſon droit. 
Actors ſont queux ſuont lour drom per pleint,&c. 

Do as the firft diverſity between an Action, and a Writ fs, that an Acton fs 
the right of a ſuite, and the Writ is grounded thereupon, and the meane to bʒzing 
the demandant oz pl te his right. 

The ſecond diverſity, a Writ grounded upon right of Action is eber in foro 
comentioſo, but ſo are not all Writs, foz that Writs are much moze large, then 
Actons are, as ſhall appeare by the d{biſion of Writs. 

Df Writs grounded upon rights of Acton, ſome be criminall, and ſome be 
civtil oʒ common. 

Ok Criminall, ſome be in rerſonam, to have judgement of death, as Writs of 
appeale, of death, robberfe, rape, &c. and ſome to have judgement of dammage 
to the partte, fine to the Bing, and impriſonment, as Writs of Appeale of 
Mayhem. &c. 

Df Writs Civill oz Common, ſome be reall, ſome perſonall, and ſome mixt. 
And of theſe, ſome be ozigtnall, and all they goe ont of the Chancerp, and ſome 
judictall, and thep iſſue out of the Court, where the plea depended. @ome Con: 
ditfonall,as Writs of Error, rediſſiũ, &c. ſome without Condition, ſome re» 
toznable, and ſome not retoznable. And all theſe are warranted, etther by the 

Common Law, oz grounded upon ſome Ac of Parliament. Which are ſo well 
knowne, as this little touch all ſuffice. 

Of Oziginall Writs, ſome be brevia ſormata, and ſome ex curſu, ſome ma- 
giſtralia & ſæpius variantur. 

Regularly the Rings Writs are, ex debito Juſtitiæ, to be granted to the ſubs 
jet. which caanot be denied, and ſome be cx gratia, as * lpeciall li veries, and 
b Writs of Pzotections foz the ſafegard of the Subject, being in the Kings 
warre out of the Realme. 

In nature of Commiſſions; as Writs of Error, of Oier, and Terminer, of 
election of Knights and Burgeſles of the Parliament, of clection of a Cozoner, 
o2 of diſcharging of him, Dfeledfon of Ucrderers, © De ventre inſpiciendo. 4 De 
viis & venellis mundandis Regiſt. 267. Of the ſurety of the good behabiout, oz 
of the peace. De odio & atia. Aſlociation, of de admittendo in ſocium, oł Si non 
omnes, and the like. Writs of Juſticies. 

Df Writs of Przcipe, ſome be, quod reddat, as Writs of right &c. debt, &c. 
Seme be quod permittat, as Writs De quod permittat. Some be quod faciat, as 
De conſuetudinibus & ſervit ĩis. De domo reparanda. And of Writs of Præcipe, 
ſome containe ſeverall pzecepts, and ſome jopnt, and ſome are ſole. 

Writs Pandatozy,and extrajudiciall, whereof ſome be affirmative,and ſome 
negative. Affirmative, as calling of men to the upper honſe of Parliament to 
be Peers of the Realme, De Comitat' commiſſis.Repiſt.295.Of Conge deeſlier, 
licence to chooſe a Biſhop. Regilt. 2 94.b.De regio aſſenſu. Regiſt, ibid. Co call 
one to be Chiefe Julkice of England. To call appzentices of Law to be 
Serjants, De brevibus & Rot. deliberandis. Regiſt. 295. De reſtitutione ſpiritua- 
lium. Regiſt.294.b. Negattve, as De non ponendis in aſſiſis, & juratis De ſecu- 
ri ate invenienda, quod ſe non divertat ad partes exteras fine licertia. De non re- 
ſidentia clerici Regis. De clerico infra ſacros ordines conſtituto non eligendo in of- 
ficum. Ne fines capias pro non pulchre placitando. 

Df Mrits, ſome are foz furtheranre of Juftice,and fog ouſting of delapes,ond 
to p2occed. As the Writ De proc edendo ad judicium, that the Juſtices hall not 
ſarceaſeto doe common right, foz no commandcment under the great m_ 
petit 
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petit Scale, 02 melCage from the Bing. Oz * ifthe Judges of themſelves delay 
judgement, there lyeth allo a procedendo ad judicium. Againe, there ts a pro- 
cedendo in loquela, & ad jud1:ium, after Aid of the King, A Writ de exccu- 
tione judicit, 

Dome £02 advancement of Juſtice not to pꝛoceed. 

© Regularly Writs ore dircced to the Sherifes, oz Coꝛoners but in ſpecſall 
caſes to the partie, 02 others. To the partie, as Writs of p2ohtbitfons,Ne exeat 
regnum. To others, as to Judges Temporall, Cccleſialttcall, and Civill. To 
Her jeants at Armes. To the party that hath the cuſtody ol an tdiot. Lo the 
c Pajoz, and 1Bayliffes, 8c. ad amovendum eos ab officio, cuoulq; inquiſitzo fo- 
tet de eorum geſtu. t Liberate theſaurario, & camerariis. theſaurario & baronibus. 

Note of TUrits of right (whereof the præcipe m Capite is one) ſome be cloſe, 
and ſome be patent. 

TUrits of right retoznable into the Court of Common pleas be patent, and 
Writs directed into auncient Demelne, are cloſe; and the reaſon wherefoze in 
other Courts of the Lozds, the Writs ſhall be patent, is, becauſe there is a 
clauſe in thoſe Writs, & niſi feceris, Vicecomes N. hoc taciat.ne amplius clamo- 
rem audiamus pro de feu recti: which clauſe is not in the other TUrits, and ne» 
ceſlary it is that ſuch TUrits ſhould be patent, that the Sherife might take no⸗ 
tice thereof, 


CAP. XXV. 


Na menſura vini pertotum Regnum noſtrum, & una 

menſura cerviſiæ, & una menſura bladi, ſcilicet, quarte- 
rium Long”, & una latitudo pannorum tinctorum, ruſſato- 
rum, & haubergettarum, ſcilicet duæ ulnæ infra liſtas. De 
Ponderibus verò ſic ſicut de Menſuris. 


This Ac concerning Peafures and Weights, that there ſhould be one mea- 
ſure and one weight thꝛough England, is grounded upon the Law of God. Non 
habebis in ſacculo diverſa pondera, majus, & minus, non erit in domo tua modius 
major & minor, pondus habebis juſtum & verum, & modius æqualis erit tibi, ut 
multo vivas tempore ſu er terram,&c. And this hath often by authozitp of 
Parliament been enacted, but never could be effected, fo fozctble is cuſtome con⸗ 
cerning muliifudes, when it hath gotten an head, thcrefoze good Lawes are 
timely to be executed, and not in the beginning to be neglected, 

Foz Weights and Yeaſares, there are geod Lawes made befo2e the Con- 
queſt: In dimenſione, & pondere nihil eſlo iniquum ab iniquitate vero deinceps 
quilq; temperet: Per commune concilium regni itatuimus, quod habeant per uri- 
verſum Regnum menturas fideliſſnnas, & ſignatas, & pondera fideliſſima, & ſignata, 
ſicut boni prædeceſſores ſtatuerunt. 


C Una latitudo pannorum, &c. ] Etue it is that bzoade cloathes 


were made, though in ſmall number, at the time, and long bcfoze this Statute, 
but in the beginning of the raigne of Edward 3, the ſame came to ſo great perfe- 
ion, as in the 11. peare ofhis raigne, all men were pꝛohibited to bzing in pꝛi⸗ 
bilfe, oz apertly by himſelfe, oz any other, any clothes made in any other pla- 
tes, &c And this ts the wozthieft and richeſt commoditie of this Ringdome, 
fo2 divide our native tommodities expozted into tenne parts, and that which 
comes from the ſhcepes back, is nine parts in value of the tenne, and ſetteth 
O 
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Re: It 5.186. 
F. N. 3. 153. 
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b Regiſt. 124.125 
revocat brevis de 
audiendo &c. 
All Writs of ſu- 
pc: ſedeas. 

© PL. com. fol. 
73. &c. S ee 12. H. 
4. 24. in de bt not 
cited in that cale. 
Repilt. 114. 115. 
Writs of Audita 
querela &c. pro- 
hibitions ad jura 
regal. 

d Repiſt. 267. a. 
e ib. 126., 

F 1b.19a.b, 193. 
4. b. 


Stu. de 31. K. 1. 
14 E. 3 cp. 12. 
27. E 3. cap. 10. 
See the Cuſtum. 
de Norm. cap. 16. 
Deutr, 25. v. 13. 
14. 


Int' leges Canut. 
cap. . 
Int' leges Will. 


* 1e 
Regis conq. 


Mirror.cap.5.$ 2, 
Ver. Mag. Cart. 
cap. Itin. f. 151. 
11. E. 3. cap. 3. 
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Mirror. cap. 5g. G. 2. 
Regiſt fol. 133. 
Glanv. lib. 14. c. 3 
Bract. I. 3. f. 21. 
Fleta. lib. 1. c. 23. 
25. W. 1. cap. 11. 
Gloe.c.g. W. 2. 
cap. 29. Hill. 32. 
E. i. coram Rege 
Rott. 71. & 7g. 
5. H. 7. f. 


Glanv. lib. 14 c. 1. 


Hill. 3 2. E. 1. ubi 


ſup. 


Regiſt f.133-134, 
Mirror c:5.4 1. 


eMagna Charta. Cap.26. 


great numbers of people on wozke. Fo2 the bzeadth, and length of Clothes, 
ſse many Statutes made after thts Ad. 


— 


CAP. XVI. 
N Ihil de cætero detur pro brevi inquiſitionis ab eo, qui in- 


quiſitionem petit de vita, vel de membris, ſed gratis con- 
cedatur, & non negetur. 


q Brevi inquiſitionis.] That is the Writ de odio & atia, ancfently 
called Breve de bono & malo, and here, of life, and member, which the Common 
Law gave toa man, that was fmpziſoned, though it were fo2 the moſt odfous 
cauſe, foz the death of a man, foz the which, without the Kings Writ he 
tould not be bapled, pet the Law favouring the liberty, and freedome ofa man 
from impꝛiſonment, and that he ſhould not be detained in pziſon, untill the Ja: 
ſtices in E ire ſhould come, at what time he was to be tried, he might ſue out 
this writ of inquiũ tion directed to the Sherite, quod aſſumptis tecum cuſtodi- 
bus placitorum Coronæ in pleno comitatu per facramentum proborum, & legalium 
hominum de &c. inquiras (inde appellatur Breve inquiſitionis ) utrum A cattus. & 
detentus in priſona &c. pro morte W. unde rettatus (1. accuſatus exiſtit) rettatus 
fir odio, & atia &c. niſi indictatus vel appellatus fuerit, coram lIuſlitiariis noſtris ulii- 
mo itinerantibus in partibus illis, & pro hoc _ & impriſonatus, Foz by the 
Common Law, in omnibus autem placitis de felonia, ſolet accuſatus per plegios 
dimitti, przterquam de placito de hamicidio, ubi ad terrorem aliter ſtatuum eſt. 
In this Writ, fower things are to be obſerved. 

Firft, though the offence, whercof he was accuſed, were ſuch, as he was not 
bapleable by Law, pet the Law did ſo highly hate the long impꝛziſonment of a» 
ny man, though accuſed of an odious, and heynous crime, that it gave him this 
Writ foz bis relicfe. 

Secondly, It he were indited, oz appealed thereof, befoze the Juſtices in 
Epre, he tould not have this Writ , becauſe this Writ was grounded upon a 
ſurmiſe, which could not be received againſt a matter of retoꝛd. 

Thirdly, Upon this Writ,though it were found, that he was accnfed de odio 
& atia, and that he was not guilty, oz that he did this Ac ſe deſendendo, vel per 
infortunium, pet the Sheriſe by this Mrit had no authozity to baple him, but 
then the party was to ſue a TUrit de ponendo in ballium, directed to the Sherife, 
wherebp he was commanded, quod ſi prædictus A. invenerit tibi 12. probos, & 
legales homines de comiratu tuo &c. qui cum manucapiant habere coram luſtici- 
artis noſtris ad prumam aſſiſam,&c. Standum, &c. tunc iplum A. &c. prædictis duo- 
decim tradas in balluun. a 

Laſtly, that there was a meane by the Common Law, befoze inditement, oz 
* to pzotec the innocent againſt falſe accuſation, and to deliver him out 
0 on. 

Odium, ſignifieth hatred, and atia 83 acia in this Writ ſignifieth malice, be- 
tauſe that malice is acida, that is, eager, ſharpe and cruell. 

And this bzanch, foz farther benefit, and in favour of the pziſoncr, doth enac, 
that he ſhall have it gratis, without fee, and without delap, oz dentall, of which 
the Mirror ſaith thus, Le defence que ſe fair del breife de odio, & at ia, que le R 
ne ſon Chancelor ne preignont pur le breife granter ſe doit extend a touts breifs 
remedials, & le dit breife ne doit ſolement extender a felonies de homicide, mes 2 
touts felonies, & ne folemr in Appeles, mes en inditement. 

But 
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But this TUrit was taken away by a later Statute, viz. in 28. E. z. becanſe 
as ſome pꝛetended, it became unneceſſary,foz that Juſtices of Alliſe, Juſtices cf 
Oyer gTerminer, 4 Juſtices of Gaole delivery came at the leaſt into everpCoun: 
ty twice cvety yeare; but within 12. years after this Statute, it was it enaded, 
as oſtcn hath ben ſaid, that all Statutes made againſt Magna Charta (as the ſald 
£ of 28. E. 3. was) ſhould be voyd, whereby the Writs ot Odio & atia,& De po- 
nendo in balium are revived , and ſo in like cafes upon all the bzanches of 
Magna Charta. And therefoze the Juſtices of Alliſe, Juſtices of Oyer & Terminer, 
and of Gaole delivery have not ſuffered the P2ifoner to be long detained, but at 
their next comming have given the P2iſoner fall and ſpedy Juffice,by due triall, 
without detaining him long in P2iſon : Nap , they have ben ſo farre from al- 
lowance of his dctaining in Pziſon without due triall, that it was reſolved in 
the caſe of the Abbot ol S. Albon by the whole Court, that where the King had 
graunted to the Abbot of ©. Albon, to have a Gaole,and to have a Gaole de⸗ 
livery, and divers perſons were committed to that O aole ſoz felonp,and becanſe 
the Abbot would not be at coſt to make deliverance, he detained them in pꝛiſon 
long time without making lawfull deliverance, that the Abbot had foz that 
cauſc fozfeited his franchiſe, and that the ſame might bee ſeiled into the 
Kings hand, 

Foz his committing to pziſon is onely to this end, that he may be loʒth com⸗ 
ming, to be duly tried, acco2ding to the Law and cuſtome of the Realme, The 
Abbot of Crowland bad a gaole, wherein divers men were impziſened, and be- 
cauſe he detained ſome that were acquited of felony after their fes paid, the King 
ſeiſed the gaole fo2 ober. 

And it is pꝛovided by the Statute of 5. H. 4. that none be impziſoned by any 
Juſtice of Peace, but in the Common gaole, to the end they might have their 
triall at the next Gaole delivery, 02 Seſſions of the peace, Vide cap. : 9. 

And ſome ſax, that this Statute extendeth to all other Judges, and Juſtices 
fo2 two reaſons, 1. They ſap, that this Ac is but declarato2p of tho. Common 
Law, 2. Ubi lex eſt ſpecialis, & ratio ejus generalis, genera'1ter accipienda eſt. 

Breve Regis De bono & malo is ſo called of the wozds,De bono & malo contat- 
ned in the Writ. This Urit lap when A. B. was committed to pziſon foz the 
death of a man, the Ling did wꝛite tz the Juſtices of Gaole deliverp; Quod ſi 
A. B. captus, & detentus in gaola prædida pro morte C. D. de bono & malo ſuper 
patriam inde ponere voluerit, & ea occaſione (& non per aliquod ſpeciale man- 
datum rotrum) detentus fit in cadem, tunc eandem gaolam de prædicto A. B. 
ſecundum legem, & conſuetudinem Angliz, deliberetis. Bo as without queſtion 
the Writ De bono & malo, is not the Writ De odio & atia, as ſome have 
imagined. | | 

Note, in thoſe dapes the Juſtices of Gaole delivery would not pzoc@din 
caſe of the death of a man, without the Kings Writ : Foz tn the ſame Recozd 

it appeareth, that R. W. Indictatus de morte W. E. non tulit breve Regis de bono, 
& malo, ideo retornatur gaolæ, & ſic de aliis. 
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CAP. I 
S aliqui reneant de nobis per feodi firmam, vel per So- 


cagium, vel Burgagium, & de alio teneant terram per 
lervitium militare, nos non habebimus cuſtodiam hære- 
dis, nec terre ſux, quz eſt de feodo alterius, occaſione illi- 
us feodi firm, vel Socagii , vel Burgagii. Nec habebimus 
2 cuitodiam 
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28. E. 3. ca. 9. 
Stam. Pl. Cor. 77. 
F. N. B. 92 


42. E. 3. ca. 1. 


Sce the Statute 


of Glac.ca. . 


$H.4.158. 
20. E. 4.6. 
Bro. xi. forfeituee 


20. E. 4. 6 


M. cap. io. 

Lb. 9 1 J. 119. 
Scigmor Zans 
chars Caſe. 

Sce the Statute 
of Gloc. cap. g. 


Hil. 3 2. E. 1. Co- 
ram Rege E borũ. 
Roger le M ildes 
Caſe. 

See the forme of 
this Writ at lage 
in this Record. 
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See the Statute of 
Gloc. cap. 4. 

F. N. B. 20. 

45 E. 3. 5 


Brit. ſol. 164. b. 
Bi act. li.. o. 35. 
Fleta lib. 1. cy 19. 
Mi tor ca 2617. 


Fee the h ft part 
of the Inſtitures. 
ſect 117 

* Rot. clauſ. 
12.H.3-m-13- 


Litt ſect. 16 2. 


Ibid. ſect. 103. 


Glan. li. 7. ca. 9. 


Vim or esp. 5. g. 
Fleta li. 2 cap. 56“ 
W. 2. ca 35 

des hauts homes. 


Fleta ubi ſupra, 
Vide Vet Magra 
Chuta. pt 2. in 
ſtat.Hibern. 68. b. 
See the firſt part 
of che Inſtitutes. 
ſect. 248. 
Erac. I. g. fo. 400. b 
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cuſtodiam illius feodi firmæ, vel ſocagii, vel burgagii, niſi 
ipſa feodi firma nobis debeat ſervitium Militare. Nos non 
habebimus cuſtodiam hæred', vel alicujus terræ, quam te- 
net de aliquo alio per ſervitium militare, occaſione alicujus 
parvæ Serjantiæ, quam tenet de nobis per ſervitium, red- 
dend nobis cultellos, ſagittas, vel hujuſmodi. 


C Per feodi firmam. Fe ferme pꝛoperly taken is, when the Loꝛd 
upon the creation of the Tenancy reſerve to himſelle, and his heires, either the 
rent, fo2 the whtch it was befoze letten to farme, oꝛ at leaſt a fourth part ofthat 
farme rent. 

But Britton ſaith, Fee farmes ſont terres tenus in ſce a rendre pur eu per annle 
veray value, ou plus, ou meins, and is called a la farme, becauſe a farme rent is 
reſerved upon a graunt in fe. And regularly, as {t appeareth by this ad, lands 
graunted in ſe farme are holden in ſocage, unleſſe an expꝛeſſe tenure by 
Kat«hts ſervice be reſerved, as it appeareth hereafter in this Chapter, 


C Vel per ſocagium.] " Tenere per firmam Albam eſt tenere libere in 
ſocagio. Vide in libro męro Scaccani, capite De officio clericorum de firma blarca. 
It ts tomm nlp called blanc arme. Lucubrat᷑ Ockham, firma blanca, & vide 
ibi antiquum verbum dealbari. 


C Bur gagium. Se the Cuſtumier de Normandie cap. 32. and the Com 
mentaries upon the ſame. 


C Per ſervitium militare. S@& le Cuſtumier de Norman. cap. 33. 
De gard de Orphelines, fol. 49. and the Cemment upon the ſame. 
This Aa, as well concerning tenures in fee farme, ſocage , and burgage, as 
by little ſerjanty, is declaratozy of the Common Law, and conſtantly in uſe 
to this day, and needeth no farther explanation. 


LAF. XA II 


Ullus balivus de cætero ponat aliquem ad legem manife- 
ſtam, nec ad juramentum ſimplici loquela ſua, fine teſti- 


bus fidelibus ad hoc inductis. 


The Mirror treating of this Chapter ſaith, Le point que deſend, que nul Bay- 
liffe met frank home a ſerement ſans ie preſent, eſt interpretabie en ceſt manner, 
Que nul Juſtice, nul Miniſter le Roy, ne auter ſeneſchall, re bailif ne eit power a 
mitter frank home a ſerement faire, ſans le Commaundement le Roy, ne puit reſ- 
ceive aſcuns reſtmoignes, que teſtmoignent le monſtrance eſtre veray. 

By this it appeareth, that under this wozd balivus,fn this Ac is compzehen» 
ded everp Juſtice, Piniſter of the King, Steward and Bapliffe. 


C Simplici loquela ſua.] Foz as Bra don faith. Vox hmp'ex nec 
probationem facit, nec præſumptionem inducit ; Item non per ſectam, quz fieri 
poteſt 
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potett per domeſlicus, & ſamiliares, ſeQa enim probat ionem non facit, fed leyem 
uducit præ ſuimptionem, & vincitur per probationem in contrarium, & per defenſio- 
nem per legem. : 

It appcareth by Clanvill, that the defendant onght to make his Law, Cas. U. 1. ca.. 
12. manu. And ſo it appeareth by a fudgement in the ſame peare, and term, that duch 9. H. 3. tit. 
this great Charter was made, foz there, in debt the defendant waged his Law, I/ 78: 

Ideo conſideratum elt per Curiam, quod defendens ſe duodecima· manu venit cum 

lege. 
Every wager of Law doth countetvaile a Jury, fo2 the defendant ſhall make 33. H. 6.8. 

his Law, de duodecima manu. viz. an ele ben, and himſelf. And it ſhould ſæme. 

that this making of Law was very auncient, foz one wziting of the aunctent 

Law of England ſatth, Hu jus purgatioms non omnis evanuit vetuſtate memoria, 

ram per hac tempora de pecuma poſtulatus, debitum nonnunquam duodecima, 

quod aiunt, manu diſſolvit. 

How much, and foꝛ what cauſe the Law reſpedeth the number of 12. ſ& the Scene tet pur 
firſt part ofthe Inſtitutes. of thi Infirutes. 

The party himſelfe, when he maketh his Law, ſhall be ſwozne de fidelitate, leck. 234. 
that ts, directly oz abſolutely, and the others de credulitate, that is, that they be⸗ 
ler ve, that he ſaith true. 

To make his Law, is as much as to ſay, as to take his oath, ec. and it is ſo 
called, becauſe the Law gtveth him that meane by his owne oath, to frg 
himſelf. 

And the reaſon, wherefo2c in an action of Debt upon aſimple contra, the 
Defendant map wage his Law, is, foz that the Defendant map ſattsfie the 
party in ſecret, oʒ befoze witneſſe, and all the witneſſes may die, ſo the Law doth 
allow him to wage his Law foz his diſcharge : and this, foz ought J could ever 
reade, is peculiar to the Law of England, and no miſchtefe inſueth hereapon, 
fo2 the Plaintiffe map take a Bill oꝛ Bond foz his money, oz ik it be a ſimple 
contract, be map bzing his action upon his caſe upon his agrement oz pꝛomiſe, 
which every contract executozp implieth, and then the Defendant cannot wage 


his Law. ; 
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CAP. XXIX 
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N Ullus liber homo capiatur, vel impriſonetur, aut diſſei- a0 3 E. . 4e 


tillagio, &c. an 


ſietur de libero tenemento ſuo, vel libertatibus, vel li- ft Ta 
beris conſuetudinibus ſuis, aut utlagetur, aut exuletur, aut 8 
aliquo modo deſtruatur, nec ſuper eum ibimus, nec 
ſuper eum mittemus, niſi per legale judicium parium ſuo- 
rum, vel per legem terræ. Nulli vendemus, nulli negabimus, 
aut differemus juſtitiam, vel rectum. 


C Nullus liber 5 &c.] This ertends to Uilleins, ſaving againſt 
their Lo2d, foz they are fre againſt all men, ſaving againſt their Lozd. S& the 
firſt part of the Inſtitutes, ſect. 189. — 
. , 152.b. 25. E. 3. 
L Nullus liber homo. ] gibeit homo doth extend to both leres. men — 14 
and women, pet by Act of Parliament it is enaced, and declared, that this Chap: Ihe Counteſſe of 
ter ſhould extend to Ducheſſes, Counteſſes, and 13aroneſſes-but Barchioneſſes, I * 
and Atcounteſſes are omitted, but not withſtanding they are alſo compꝛehended 1.78. 
within this Chapter. 48.E.3.20. 
Upon 25.H o 46. 
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4 5. E. 3. cap. . 

25 E. 3. C4. 4. 

37. E. 3. ca. &. 
28. E. 3. ca.. 
42. E. 3. ca. 3. 
17. R 2. cap. 6. 
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Magna ( harta. Cap. 29. 

Upon this Chapter, as out ofa rote, many ſruit full bzanches of the Law of 
England have ſpꝛung. 

And therefoze firſt the genuine ſenſe hereof is fo be ſcene, and alter how the 
ſame hath ben declared, and interpꝛeted. Fo2 the firſt, foz moe perſpicuitp, it 
is neccCary to divide this Chapter into ſeverall bzanches, accozding to the true 
conffraction and refcrence ofthe wozds. 

This Chapter containeth nine ſeverall bzanches. 

1, Chat no man be taken oz impziſoned, but per legem tertæ, that is, by the 
Common Law, Statute Law, oz Cuſtome of England; foz theſe wozds, Per 
legem terræ, being towards the end of this Chapter. doe referre to all the pꝛete⸗ 
dent matters in this Chapter, and this hath the firſt place, becauſe the liberty of 
a mans perſon is moze pꝛecious to him, then all the reſt that follow, and therc⸗ 
foze it is great reaſon, that he ſhould by Law be relieved therein, if he be wꝛon⸗ 
ged, as hcreafter ſhall be hewed, 

2, No man ſhall be diCeciſed, that is, put out of ſciſon, oz diſpoſſeſſed of his 
free-hold (that ts) lands, oz livelihod, oꝛ of his liberties, oz fre:cuſtomes, that 
is, of ſuch franchtſes, and frer domes, and free-cuſtomes, as belong to him by his 
fre birth-right, unilcfſe it be by the lawfull judgement, that is, verdict of his 
equals (that is, ot men of his own condition)oz by the La of the Land (that is, 
to ſpeak it once foz all) by the due courſe, and p2ocefle of Law. 

3. No man ſhall be out-lawed, made an exlex, put out of the Law, that is, 
dep2\ved of the bencfit of the Law, unlefle he be out-lawed accozding to the 
Lawofthe Land. 

4. No man ſhall be exiled, oz baniſhed out of his Country, that is, Nemo 
perdet patriam, no man ſhall loſe his Country, unlcfle he be extled accozdung to 
the Law of the Land. 

5. Ho man ſhall be in anyſozt deſtroyed ( Deſtruere. i. quod prius ſtructum, 
& factum fuit, penitus e venere & diruere) unleſſe it be by the verdid of his 
egnals, oz accozding to the Law of the Land. 

6, No man ſhall be condemned at the Kings lutte, either befoze the King in his 
Wench, where the Pleas are Coram Rege, (andſo are the wozds, Nec ſuper eum 
ibimus. to be under ſto d) noz befozc any other CommiCioner, 02 Judge whatſoe- 
ver, and ſo are thewozds, Nec ſuper cum mittemus, to be undet ſtod, but by the 
judgement of his Pers, that is, cqualls, oz accozding to the Law of the 
Land, 

7. We ſhall ſell to no man Juſtice 02 Right, 

8. We ſhall deny to no man Juſtice oz Right, 

9. Ve ſhall defer to no man Juſtice 03 Right. 

The genuine ſenſe being diſtinaly under ſtod, we ſhall pꝛocœd in 02der to 
unfold how the ſame have ben declared, and interpreted. 1. By authozity of 
Parlfament, 2. By our boks, 3. By pzeccdent. 


C Nullus liber homo capiatur, aut impriſonetur. ] 


Attached and arrefted are compzehended herein. 

1. No man ſhall be taken, (that is) reſtrained of liberty. by petition,oq ſuggeſti⸗ 
on to the King, oz to his Councell,* unleſſe it be by indiament, oꝛ pꝛelentment of 
god, and lawfull men, where ſach deds be done. This bzanch, and divers 
other parts of this Act have been notably explained by divers; As ct Parlias 
ment, tc. quoted in the margent. 

2. No man ſhall be dieiſed, ec. 

b Yerebp is intended, that lands, tenements, gods, and chattells Gall not be 
ſeiſed into the Kings hands, contrarp to this great Charter, and the Law ef (he 
Land; Noz any man ſhall be diſſeiſed of his lands, oz tencments,02 diſpolleũted 
of his gods, 02 Chattels, contrarp to the Law of the Land, 

A tuſtome was alledged in the town of C. that if the Tenant cesſe by fo 
peat es, that the Loꝛd ſhould enter into the ſrahold of the Tenant, and hold the 
ſame unt ill he were ſatiſfled of the arrerages, and it was adjndged a tuſio ne 

agataſt 


-L 
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againſt the Law of the Land, to enter into a mans freehold in that caſe without 
auton oz anſwer, _ 

King H. 6. graunted to the Cozyozation of Diers within Lendon, power to 
ſearch,ec. and it they found any cloth died with Logwod, that the cloth ſhould 
be fozfeit : and it was adjudged, that this Charter concerning the fozfeiture, 
was againſt the Law of the Land, and this Statute: Fo2 no fozfeiture can grow 
by Letters Patents. 

No man ought to be put from his livelihod without anſwer. | 

3. No man outlawed, that is, barred to have the benefit of the Law, Vide foz 
the woꝛd, the firſt part of the Inſtitutes. 

Note to this wozd utlagetur, theſe wozds, Niſi per legem terræ, do refer, 


De libertatibus.] This wozd, libertates, liberties, hath thz& figs 
niũ cations: 

1. Firſt, as it hath ben ſaid, it ſignifieth the Laws of the Realme, in which 
reſpec this Charter is called, Charta libertatum. 

2. It ſignifleth the freedomes, that the Subjects of England have; Foz ex⸗ 
ample, the Companp of the Merchant Tailors of England, having power by their 
Charter to make D2zdinances, made an ©Þ2dinance, that every bzother ofthe 
ſame Society ſhould put the one half of his clothes to be dʒzeſled by ſome Cloth- 
wozker fre& of the ſame Company, upon pain to fozfeit x. s. &c. and it was ads 
judged that this Ozdinance was againſt Law, becanſe it was againſt the Libertp 
of the Subjca, foz every @ubjecn hath fredome to put his clothes to be dzeſled 
by whom he will, & ſic de ſimilibus: And ſo it is, if ſuch 02 the like graunt had 
ben made byhis Letters Patents. 

3. Liberties ſignifieth the franchiſes, and pgiviledges, which the Subjects 
have ofthe gift ofthe King, as the gods, and Chattcls offelons, outlawes, and 
the like, oʒ which the Subjec claim by pzeſcription, as wzeck, waife, ſtraie, and 
the like. 

So likewiſe, and foz the ſame reaſon, if a graunt be made to any man, fo have 
the ſole making of Cards, oz the ſole dealing with any other trade, that graunt is 
againſt the libertp, and fredome of the Subjet,that befoze did, oꝛ lawfully might 
have uſed that trade, and conſequently againſt this great Charter. 

Generally all monopolies are againſt this great Tharter, becauſe thep are 
__ the liberty and freevome of the Dubjca, and againſt the Law of the 

and. 


T Liberis conſuetud Nibus.] Of Cuſtames of the Realme, ſome 
be generall, and ſome particular. Of theſe reade in the firſt part of the Inſtitutes. 
— liberis is added, fo? that the Cuſtomes of England bzing a fredome with 

4. No man cxiled, 

By the Law of the Land no man can be exiled, 02 baniſhed out of his native 
Countrep, but cither by authozity of Parliament, oz in caſe of abjuration foz 
felonp by the Common Law: and ſo when our boks, 02 any Reco2d ſpeak 
of exile, oz banithmcnt, other then in caſe of abjuration, it is to be intended to 
be done by anthozity of Parliament:* as Bel knap and other Judges, ic. baniſhed 
into Ireland. 

This ts a bencficfally Law, and is conſtrued benignly, and therefoze the 
King cannot ſend any Subject of England againſt his will to ſerve him out of 
this Kealme, foz that ſhould be an exile, and he ſhould perdere patriam: no, he 
cannot be ſent againft his will into Ireland, to ſerve the Bing as his Deputy 
there,b2canſe it is out of the Kealme of England: fog if the King might ſend him 
out ofthis 1Icalme to any place, then under pꝛetence of ſervice, as AmbaCadour, 
oz theke. be might ſend him into the fartheſt part of the wozld, which being an 
extle, io p204tbi: ed by this Act. And albeit it was accozded in the Upper-houſe 
of Paritaicnt, Anno 6. E. 3. nu.6, that ſuch learned men in the Law, as _— 
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beo ſent, as Juſtices, 62 otherwiſe, to ſerve in Ireland, ſhould have no 
excuſe, pet that being no Ac of Parliament, it did not binde the Subject, And 
this notably appearcth by a Recoad, in44.E.z. Sir Richard Pembrughs Caſe, 
who was Warden of the Cirque Poꝛts, and had divers offices, annuttfes, and 
lands graunted to him fo2 life, 02 tn f@ by the King under the great Scale, Pro 
ſervitio impenſo, & impendendo, The Ring commanded Sir Richard fo ſerve 
him in Ireland, as his Deputy there, which he abſolutely refuſed, whereupon 
the King by advice ol his Conncell, ſeiſed all things graunted to him, pro ſervi- 
tio impendendo (in reſpec of that clauſe)buthe was not upon that reſolution com. 
mitted to pꝛiſon, as by that Recozd it appeareth : And the reaſon was becauſe his 
refaſall was lawfn!l, and if the reſuſall was lawfull toferve in Ireland partell of 
the kings Domintons, à fortiori, a refuſall ts lawfull to ſerve in any fozcin 
Country. And it ſemeth to me, that the ſatd ſciſure was unlawfull, foz pro ſer- 
vitio impenſo & impendendo, mult be intended lawkull ſervice within the 
Realme. 

5. No man deſtroped, xc. 

That ts, fo2c-judacd of life, oz limbe , diſherited, oz put to toztnre , oz 
death, 

— Mirror wꝛiting of the auncient Laws of England, ſaith, Soloient les Roys 
faire droit a touts, per evx, ou per lour Chiefe Juſtices, et ore les faits les Royes 

r lour Juſtices Comiſſaries errants aſſignes a touts pleas: En aid de tiels eires font 
Tornes de Vicounts neceſſaries & views de frankpl. & quant que bones gents a tiels 
inoueſis inditerent de peche mortel, ſoloient les Royes deſtruere fans reſpors &c. 
Accord elt, que nul appelee, ne enditee ſoit deſtroy ſans reſpors. 

Thomas Carle of Lancaſter was de ſtroyed, that ts, adjudged to die, as a Trat- 
to2, and put to death in 14. E. 2. and a Recozd thereof made: And Henry Carle of 
Lancaſter his bzother, and heire was reſtozed fo2 two pzinctpall errozs tn the 
pzoceding againſt the ſattThomas Earle,1.Quod non ſuit aramatus,& ad reſpon- 
ſionem politus tempore pacis co quod cancellaria, & aliz curiæ Regis fuer apertz, in 
quibus lex fiebat unicuique, prout fieri conſuev it. 2. Quod contra cartam de liber- 
tatibus, cum dictus Thomas tuit unus parium, & magnatum Regni , in qua con- 
tinetur. (and reciteth this Chapter ot Magna Charta, and ſpecially. quod Domi- 
nus Rex non ſuper eum ibit, rec mittet, niſi per legale judicuum parium ſuorum, 
ramen per recordum prædictum, tempore pacis abſq; araramento, ſeu reſponſione, 
ſeu legali judicio partum ſuorum, contra legem, & contra tenorem Magnæ Chartæ) 
he was put to death: Moze cxamples ofthis kinde mie ht be ſhewed, 

Everp oppꝛeſſlon againſt Law. by colour of any uſurped aut hozity, is a kinde 
ok deſtru>{on.foz, Quando aliquid prohiberur, prohicerur & omve, per quod deve- 
— ad illud: And it is the wozſt oppzellton, that io done by colour of 
Aulkice, 

It is fo be noted that fo this Aerb deſimarur, are added aliquo modo, and 
to no other Uerb in this Chapter, and thcrefozc all things, by any manner of 
meanes tending to deftructton, are pʒohibited: As if a man be accuſed, oz indicted 
of treaſon, o2 felonp, his lands, oz gods carnot be arannted to any, no not ſo 
much as bp pꝛomiſe, noz any of his lands, oz gods ſeiſed into the B ings hands, 
befoze attainder: Foz when a Subject obtaineth a pzomiſe of the fozfeiturc, 
many times undue meanes and moze violent pzoſecution is uſcd foz p2ivate 
lucre, tending to deſtructfon, then the quiet and juſt pzoceding of Law would 
permit, and the party ought to live of his own untill attainder. 


( Per judicium parlum ſuorum * Bp judgement of his Pers, 
Onely a Loꝛd of Parliament of England ſhall be tried by his Pers being Lo2vs 
of Parliament: and neither Noblemen of any other Country,no2 others that are 
called Loʒds, and are no Loꝛds of Parliament. are accountedPares, Pers within 
_ — Who wall be ſaid Pares, Peres, oz Equalle, ſee befoze Cap. 14. 

per Pares. 
Bere note, as is befoze lald, that this is to be underſtod of the Kings late 
foz 
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foz the wozds be, nec ſuper eum ibimus, nec ſuper eum mittemus, niſi per legale 
judicium parium ſuorum. Therefoze, foz example, ifa Noble man be indicted foz 
murder, he ſhall be tried by his Peeres, but if an appeale be bꝛought again 
him, which is the ſaite of the party, there he ſhall not be tried by his Peeres, but 
by an oꝛdinary jury of twelve men: and that foz two reaſons, Firſt, foz that the 
appeale cannot be bzought befoze the Loꝛd high Steward of England, who ts 
the only Judge of Noble men, in caſe of Treaſon, o2 Felony. Sccondly, this 
Statute extendeth only to the Kings ſuite, | 

And it extendeth to the Kings ſuite fn caſe offreaſon, 02 felony, oꝛ of miſpꝛi- 
ſion of treaſon, o2 felony, oz being acceſſarp to felony befoze, o2 after, and not to 
any other inferio2 offence. Alſo it extendeth to the triall it ſclfe, whereby he is 
to be convicted: but a Nobleman is to be indicted of treaſon, 02 felonp, oz of miſ⸗ 
pziſion, 02 being acceCſary to, in caſe of felony, by an inqueſt under the degree of 
Nobility: tho number of the Noble men that are to be triers are, 12. oz moze. 

Anda Peer of the Realme map be indicted of treaſon, o2 felony, befoꝛe com⸗ 
miſſioners of Oter & Terminer, oz in the Kings bench, if the treaſon oz felony 
be committed in the county where the kings bench ſit: he alſo may be indicted 
of murder, o2 manſlaughter, befoze the Cozoner, &c. But if he be \ndfced in the 
Rings bench, oz the indictment removed thither , the Roble man map plead his 
pardon there befoze the Judges of the Kings bench,and they have power to al- 
low it, bathe cannot confelſe the indictment, oz plead not gullty befo2e the 
Judges of the Kings bench, but befoze the Kozd Steward, and the reaſon of 
this diverſity, that the triall oz judgement mult be befoze oz by the Lozd Stews 
ard, but the allo wance of the pardon map be by the Kings bench, is becauſe 
that is not within this Statute. 

Ita Noble man be indicted, and cannot be found, pꝛoces of Ontlawzie ſhall 
be awarded againſt him per legem terræ, and he ſhall be Outlawed per judicium 
Coronatorum, but he ſhall be tried per judiciumparium ſuorum, when he aps 
peares and pleads to iſſue. 


Per legale judicium. ] By this wozdlegale, amongf others, thzeo 
things are implied, 1. That this manner of triall was by Law, befoze thts 
Statute. 2. That their verdict muſt be legally given, wherein pꝛincipally it 
is to be obſerved. x. That the Lozds ought to heare no evidence, but in the 
pꝛeſente, and hearing of the pziſoner. 2. Alter the Loꝛds be gone together to 
conſider of the evidence, they cannot ſcnd to the high Steward to aske the 
Judges any queſtion of Law, but in the hearing of the pꝛiſoner, that he map 
heare, whether the caſe be rightly put, foz de facto jus oritur; neither can the 
Loos, when they are gone together, ſend fo2 the Jndges to know any opinton 
in Law, but the high Steward ought to demand it in Court in the hearing of the 
pzifoner, 3- When all the evidence is given by the Aings learned Connccll, 
the high Steward cannot collec the evidence againſt the pꝛiſoner, oz in any 
ſoꝛt confkerre with the Loꝛds touching their evidence, fn the abſence of the pꝛi⸗ 
ſoner, but he ought to be called to it; and all this is implied in this wozd, legale. 
And therefoze it ſhall be neceCary foz all ſuch pziſoners, after evidence given a« 
gainſt him, and befo2e he depart from the Barre, to require Juſtice of the Lozv 
Steward, and ofthe other Lozds, that no queſtion be demanded by the Lo2vs, 
oz ſpecch oꝛ conference had by anp with the Lo2ds, but in open Court in his 
p2eſence, and hearing, o2 elle he ſhall not take any advantage thereof after vers 
dict, and judgement given: but the handling thercofat large and of other things 
concerning this matter,belongs to another treatiſe, as befoze J have ſhewev, 
only this may ſnfitce foz the expoſition of this Statute. See the 3. part of the 
Inſlitutes,cap, Treaſon. 

And it is here called Judicium parium, and not veredictum, becanſe the No» 
ble men returned, and charged, are not ſwozne, but give their judgement upon 
their Honour, and ligeance to the ing, foz ſo are all the entries of recozd, ſe⸗ 
paratelp beginning at the puiſne Loꝛd, and ſo aſcending npward. 
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And though of ancient time the Lozds, and Peeres of the Realme uſed in 
—— give judgement, in caſe of treaſon and felony, againſt thoſe, that 
were no Lo3ds of Parltament, yet at the ſuite of the Lozds it was enaded, that 
albeit the Lozds and Peres of the Realme, as judges of the Parliament, in 
the pꝛelence of the King, had taken upon them to give judgement, in caſe of trea- 
ſon and felonp, of ſach as were no Peeres of the Realme, that hereafter no 
Peeres ſhall be dziven to give judgemant on any others, then on their Peeres 
accozding to the law, | bh” 

This triall by Peres was very auncient, foz I reade,that William the Con- 
gueroz, in the beginning of his raigne, created William Fitzosberne (who was 
Earle of Bretevil in Nozmandp) Earle of Herefoꝛd in England,hts ſonne Roger 
ſucceeded him, and was Carle of Perefozd, who under colour of his ſiſters 
mariage at ©xninge, neare Rewmarket in Cambꝛidge ſhfre, whereat manp of 
the Nobility, and others were aCembled, conſptred with them to receive the 
Danes into England, and to depoſe William the Conqueroz, (who then was 
fn No2mandy) from his Kingdome of England: and to bzing the ſame to effec, 
he with others roſe. This treaſon was revealed by one of the conſpiratoze, 
viz. Walter Earle of Wuntingdon an Engliſh man, ſonne of that great Syward 
@arle of Rozthamberland: foz which treaſon this Roger Earle of Herefozy was 
appzehended, by Urſe Tiprott then @heriffe of Wozcefter ſhire, andafter was 
tried by his Peeres, and found guilty of the treaſon per judicium Parium ſuo- 
rum, bat he lived in p2iſon all the dates of his life, Y ou have heard in the expo⸗ 
ſition of the 14. Chapter, who are to be ſatd Peres, ſomewhat is neceNary to 
be added thereunto. It is p:ovided by the Statute of 20.H.6. That Dutcheſſes, 
Counteſſes, and Baroncſles, ſhall be tried by ſuch tes as a Noble man, 
being a Pere ofthe Realme ought to be: which Act was made in declaration, 
and affirmance of the Common law: fo: Parqueſſes, and & icounteſſes not na- 
med in the Act ſhall be alſo tried by their Peeres, and the Nucene being the 
Kings conſozt, oz dowager, ſhall alſo be tried, in caſe of treaſon, per Pares, as 
Quecne Anne, the Wife of King Henry the eight wis Termino Paich. anno 28. 
H. S. in the Towꝛe of London befoze the Duke of Norff. then high Steward. 

If a Woman that ts Noble by birth, doth marry under the degree of Nobt- 
lity, yet thee ſhall be tried by her Peeres, but ifſhce be noble by marriage, and 
marrp under the degree of Nobility (hec lcſeth her Dignity,foz as by marriage 
it was gained, ſo by marriage it is loſt, and ſhee ſhall not be tried by hex Perrs, 
Afa Dutcheſſe by marriage doe marry a Baron ſhee loſeth not her dignity, foz 
all degrees of Hobility, as bath been ſaid, are Pares. Af a Nucenc Dowager 
warty anp ofthe Nobilitp, oz under that degree, pet loſeth ſhee not her Dig · 
nity, as Katherine Queene Dowzager of England, married Owen ap Meredith 
ap Theodore Eſquire, and pct thee by the name of Katherine Queene of Eng- 
land, maintained an Acton of Detinew, again the Biſhop of Carlile. 

And the Queene of Navarra marrying with k dmnnd the bꝛother of E. 1. ſued 
foz her Power by the name of Queene of Navarra and recovered, 


C Nih per Legem terrz.] gut by the Law of the Land. Foz the 
true ſenſe andexpoſition of theſe wozds, ſee the Statute of 37. E.; cap. 8. where 
the woꝛ ds, by the law of the Land, are rendzed, without dus pꝛoces of K aw foz 
there it is ſa(d, though it de contained in the great Charter, that no man be ta- 
ken, impziſoned, oʒ put out of his free-hold without pꝛoces of the Law; that 
is, by india ment oꝛ pzeſentment of good and lawfull men, where fach deeds be 
done in due manner, oz by wzit oziginall of the Common law. 

Without being bzonght in to anſwere but by due Pꝛoces of the Common law. 
No man be put to anſwer without pꝛeſentment befoze Juſtices, oz thing cf 
recozd,0z by due pzoces,02 by w2it oziginall,accozding to the old law of the land. 
Wheretn it is to be obſerved, that this Chapter is but declaratory of the old 
law of England. Rot. Parliament 42. E. 3. nu. 22.23, tho caſe of Sic lohn a Lee, 

the Steward of the Kings houſe, 
Per 


Cap. 29. Magna ( harta. 


e Per legem terræ.] i. Per legem Angliæ, and herenpon all Cont: 
miſſions are grounded, wherein is this clauſe, facturi quod ad juſtitiam perti- 
net ſecundum legem, & conſuetudinem Angliæ, &c. And it is not ſatd, legem & 
contuetudinem Regis Angliæ, left it might be thought to bind the Bing ol. 
noꝛ populi Angliæ, leſt it might bs thought to bind them only, but that the law 
might extend to all, it is ſaid per legem terræ, i. Angliæ. 

And aptly it is ſaid in this Aa, per legem terræ, that is, by the Law of Eng⸗ 
land: F oʒ into thoſe places, where the law of England runncth not, other lawes 
are allowed in many caſes, and not pzohtbitcd by this Act, Foz example: If any 
injury, robberp, felony, 2 other offence be done upon the higb ſea, Lex terræ 
extendeth not to it, thcrefoze the Admirall hath conuſance thereof, and map pꝛo⸗ 
cced, accozding to the marine law, by impꝛiſonment of the body, and other pzo- 
ceeding e, as have been allowed by the lawes of the Realme, 
And ſo il two Engliſh men doe goe into a fozeine Kingdome, and fight there, 

and the one murder the other, lex terræ extendeth not hereunto, but tyts offence 
ſhall be heard, and determined befoze the Conſtable, and Parſchall, and ſuch 
pꝛocecdings ſhall be there, by attaching of the body, and other wiſe, as the Law, 
and cuſtome of that court have beene atlowed by the lawes of the Realme. 

Againft this ancient, and fundamentall Law, and in the face thereof, J finde 
an Ac of Parliament made, that as well Juſtices of Aſſiſe, as Juſtices of peace 
(without any finding 02 pzeſentment by the verdict of twelve men) upon a bare 
infozmatton fo2 the King tofoze them made, ſhould have fall power, and autho- 
rity by their diſcretions to heare, and determine all offences , and centempts 
committed, oꝛ done by any perſon, oz perſons againſt the fozme, ozdinance, and 
effect ct any Statute made, and not repealed &c. By colour of which Ac, bating 
this fondamentall Law, it is not credible what hozrible oppzeſſions, and cxact- 
ons, to the undoing of infinite numbers of people, were committed by Sir 
Richard Empſon knight, and Edm. Dudley being Auſtices of peace, thꝛonghout 
England; and upon this unjuſt and injartous Act (as commonly in like caſes it 
—— ont) a new office was erected, and they made Paſters of the Kings koz⸗ 

eitures. 
But at the Parliament, holden in the ürſt peare of H. 8. this Ac of 11. H. 5. 
is recited, and made volde, and repealed, and the reaſon thereof is peelded, foz 
that by fozce of the ſaid Act, it was manifeſtly known, that many ſiniſter, and 
crafty,fetigned, and fo2ged infozmations;, had been purſued againſt divers of the 
Kings ſubjecs, to their great dam mage, and w3ongfull veration: And the ill ſuc- 
celle hereof, and the fearefull ends of theſe two oppzeſſ03s, ſhould deterre others 
lrom committing the like, and ſhould admoni h Parliaments, that in ſtead of 
this oꝛdinary. and pꝛetious triall Per legem terræ, thep b2ing not in abſolnte, 
and parttall trialls by diſcretton. 

At one be ſaſpeced foz any crime, be it treaſon, felony &c, And the party is 
to be examined upon certaine interrogatoʒies he map heare the tnterrogatozies, 
aud take a reaſonable time to anſwer the ſame with deliberation (as there the 
time of deliberation was tenne houres) and the examinate, if he will, may put 
his anſwere in wziting, and keepe a Copie thercof: and ſo it was reſolved 
in Parliament by the Lozds Spirituall, and Tempozall in the caſc of Juſtice 
Riehill, See the Reco2d at large. * 

And the Lo2d Carew being examined, foz being p2ivp to the plot, foz the 
eſcape of Sir Walter Rawleigh attainted of treaſon, deſired to have a copy of 
his examinatton, and had ti, as Per legem tertæ he ought, 

Now here it is to be knowne, in what caſes a man by the Law of the land, 
map be taken, arreſted, attached, oz imptſoned in caſe of treaſon 02 felony, be- 
koze pꝛeſentment, indictment, & c. MN herein it is to be underſtood, that Pꝛoces 
of law ts two fold, viz. p the Kings Writ, oz by due pzocecding,and warrant, 
cither in deed oz in law without Writ, 

As firſt, where there is any witneſle againſt the o ffendoz, he may be taken and 
arre ſted by lawfyll warrant, and commltted to pꝛiſon. 
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Magna ( harta. Cap. 29. 


When treaſon and felony is committed, and the common fame and voics is, 
that A, is guiltp, it is lawfull ſoz any man, that ſuſpens him, to appzehend 


him. 


a This fame Bracton deſctibeth well, Fama quæ ſuſpicionem inducit, oriri 
debet apud bonos, & graves, ron quidem maievolos, & male dicos, ſed |rovidas 
& fide dignas perſonas, non ſemei, ted ſzpius, quia clamor minuit, & defamatio 
maniteſtat. | 

oo it is of Hue and Cry, and that is by the Statute of Wincheſter . which 
is bat an affirmance of the Common Law: Likewiſe if A. be ſuſpected, and 
he fleeth · oꝛ hideth himſelfe, it is a god cauſe to arreſt ytm, 

c Ff trealon oꝛ felony be done, and one hat h juſt couſe cf ſuſpition.this is a god 
cauſe, and warrant in Law foz him to arreſt ang man, but he muſt ſhew in cer» 
tainty the cauſe of his ſuſpition : and whether the ſuſpition be juſt, oz lawfull, 
ſhall be determined bp the Juſtices in an aa ion of falſe impʒiſonment bzought by 
the party gricved, oz upon a Habcascorpus,&c. 

A felony is done, and one is purſued por Yae and Cry. that is not of ill fame, 
ſuſpictous, unknown, noz indicted; he map be by a wart ant in Law, attached and 
impꝛiſoned by the Law ofthe Land, 

A Watchaicn may arreſt a night-waiker by a warrant in Low. 

If a man woundeth another dangerouſly, any man map arreſt bim by a rars 
rant in Law, untill it may be known, whether the party wounded ſhall die theres 
of, oz no, 

Af a man kep thecompany of a notozions thieſe, whercbp he is ſuſpected, xc. 
it is a god cauſe, and a warrayt in Law to zrreft him. 

It an affcap be made to the bꝛeach of the Kings peace, any man map by a wars 
rant in Law reſtrain any of the offenders, to the end the Kings peate map be 
kept, but after the affray ended, they cannot be arreſted without an exp2efſe 
warrant. 

De now the Statutes of 1. & 2. Phil. & Mar. cap. 13. & 2. & 3. Phil. & Mar. 
cap. 10. 

"ot ſing that no man can be taken, arreſled, attached, o2 imp3ziſoned but by 
due pꝛoteſſe of Law, and accozving to the Law of the Land, theſe concluſions 
hereupon doe follow, 

Firſt, that a commitment bp lawfull warrant, either in ded oz in Law, is ac- 
counted in Law due pꝛoceſſe oʒ pzoceding of Law, and by the Law of the Land, 
as well as by p2ocefle by fozce ofthe Kings Writ, 

2, That he oz they, which doe commit them, dave lawfull authozity, 

3+ That his warrant, o; Mittimus be lawfull, and that muſt be in w3iting 
under his hand and ſeale. 

4+ The cauſe muſt be contained in the warrant, as fo2 treaſon, felony qc. oz 
fo: ſaſpition of treaſon oz felonp,zc. otherwiſc if the Mittimus contain no cauſe 
at all, if the Pʒiſoner eſcape, it is no offence at all, whereas if the Mutcimus 
contained the cauſe, the eſcape were treaſon, oz felonp, though he were not guilty 
of the offence ; and therefore foz the Kings benefit, and that the Pziſoner map 
be the moe ſafelp kept, the Mittimus ought to contain the cauſe. 

5. The Warrant oz Mittimus containing a lawfull cauſe, oncht to have 4 


 lawfull concluſion,viz, and him ſafely to ke p, untill he be delivered by Lau, ic. 


ard not untill the party committing doth further ozder. And this doth evinently 
appeare by the Writs of Habcas corpus, both in the Bings Bench, and To: 
mon Pleas, Eſchequer, and Chancerp, 

Rex Vicecom̃ London ſalutem. Pracipimus vobis, quod corpus A. B. inculiodi 
veſtra derent,ut dicitur una cum cauſa detentionis ſur,quocung; nomine pr id. X. B. 
cenſeatur in eiſdem, habeatis eoram nobis apud Weſtm̃ die Jovis pro poſt O-tabis 
S. Martuu, ad ſubj iciend, & recipiend ea, quæ curia no ra de eo adtnne, & bid em 
ordina f comigetit in hac parte, & hoc nullatenus omittaꝭ is. peticulo incumbente,& 
habeatis ibi hoc bre ve, Telte Ed. Coke 120. Nov. anno Regni noftri 10. 

This is the uſuall fozme of the KWrit of Habeas corpus in the Kings Bench, 


vide 


Cap.29.  MarnaCharta, 53 


Vide Mich. 5.E.4.Rot,143- Coram Rege, Keſars Caſe, under the Teſte of Sir John 
Markham. 

Rex Vicecom̃ London ſalutem. Præcipimus vobis, quod habeatis coram Juſttci- In the Common 
ariis noftris,apud Weſim̃ die Jovisprox'polt quinque ſeptiman. Paſche, corpus A. B. eas, for any 
quocunque nomine cenſeatur, in priſona velira, tub cuſtodia veſira detent, ut dicitur, 1 2 
una cum die, & cauſa captionis & detentionis ejuſdem, ut 1idem Julticiaf noſtri „ kein che 
vila cauſa iila, ulterius fieri ſac, quod de jure, & ſecundum legem, & conſuctudinem tichequer. = 
Regni noſtri Angliæ foret faciend, & habeatis ibi hoe breve, Teſte,&c, 

The like Writ ts to be gravnted ont of the Chancery, either in the time Out of the Chan- 
of the Terme, (as in the Birgs Bench) oz in the Uacation; foz the Court generally, 
of Chancery ts officina juliitiz, and is ever open, and never adjourned, ſo as the ugh — * 
Subjc> being w2ongfully impziſoned, may have juſtice toz the liberty of his per: lage, A 
ſon as well in the Wacation time, as in the Terme. 4E. 4 

By theſe Writs it manifeſtly appearcth, tyat no man ought to be tmp3tſoned, 
but fo2 ſome certain cauſe : and theſe woꝛds, Ad ſubjiciend, & recipiend, &c, 
pꝛove that cauſe muſt be ſhewed : fog otherwiſe how can the Court take ozder 
therein accozding to Law - 

And this doth agree with that which is ſaid in the holy Hiffozy, Sine ratio- A ape cat 
ne mihi videtur, mittere vinctum in carcerem, & cauſas ejus non ſignificare. But vcr. 5 NIE 
ſince we wꝛote theſe things, and paſſed over to many other Ads of Parliament; 
ſe now the Petition of Right, Anno Tertio Caroli Regis, reſolved in full Parlia- 
ment by the Bing, the Lozvs @pirituall, and Zempozall, and the Commons, 
which hath made an end of this queſtion, it anp were. 

Impziſonment doth not onely extend to falſe impꝛiſonment, and unjuſt, but 
foz vetatning of the Pztſoner longer then he ought, where he was at the fit ft law⸗ 
faily (mpziſoned, 

Af the Kings Writ come to the Sheriffc, to deliver the P2fſoner; ff he detain Hil-22.F.1. Co- 
him, this detaining is an impzilonment againſt the Law of the Kard: If a man Rege EG. 7 
be in P2iſon, a warrant cannot be made to the Gaoler to deliver the P2iſoner EG 
to the cuſtodp of any perſon unknown to theGaoler,foz two cauſes; I irſt, ſoʒ that 295 hs BITE 
thereby the Kings Writ of Habeas corpus, oz delivery, might be pzevented. :| * * 
5 — Mutimus ought to bee, as hath bane Mid, till hee bee deuveren by 8.4 4.18. 

aw, 20. E. 4.6. 

Ik the Sheriffe, oz Gaoler detain a Pꝛziſoner in the Gaole after his acquitall, 
unlelle it be foz his fœs, this is falſe impziſonment. 

In manp caſes a man map be by the Law of the Land taken, and impziſoned, 
by fozce of the Kings Writ upon a ſuggeſtion made. 

Againſt thoſc that attempt to ſubvert, and ener vate the Kings Lawes, there nevid. 64. Ro: 
lieth a Writ to the Sheriffe in nature of a commiſſion, Ad capiendum impugna- Pats E.ge 1c f. 
tores juris Regis, & ad ducendum eos ad Gaolam de Newgate; which pou may nes 
reade in the Negiſter at large. Ubi ſupra. And this is lex rerrz, by Pꝛoceſſe j1cuum Regis. 
of Law, to take a man without anſwer, oz ſummons in this caſe: and 
— is, Merito beneficium legis amittit, qui legem ipſam ſub vertere in- 

Ita Souldler after wages received, oz pꝛeſt money taken, doth abſent himſelk, g , 1 
02 depart from the ings ſex vice; upon the certificate thereof of the Captain into n 
the Chancery, there lieth a Writ to the Rinas ſerjeants at Armes, if the party 
be vagrant, and hideth himſelke, Ad capiendum conduQos proficiicend in obſe- 
quium nolirum, &c, qui ad dictum obſequium noſtrum venire non curaverint. 

And this is lex terræ, bp pꝛoceſſe of Law, pro defenſone Regis, & Regni, oz fog 

the ſame cauſe, a Writ map be directed to the Sberiffe, De areflando iplum, 

qu pecuniam recepit ad proficiſcendum in obſequium Regis, & non eſt pro- 
tus. 


from his houſe, and became vagrant in the Country ageinſt the rules ofhis Nr 1 222 
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Magna ( harta. Cap.29, 


commanded in theſe wozds ; Præcipimus tibi quod pra ſatum, & c. Sire dilaticre 
arreſtes, & præ fat Abbat, &c. libercs ſecundi m icgulꝭ m ois is ſii id; 
And this was Lex tertæ, by Pꝛoceſſe of Law, inberememichꝑpicnis. 

Ik any lay men with fozce and ſtrong hand, doc entet upon, oz kep the poſ- 
ſellion either of the Church, oꝛ of any of the houſes .o gli be, c. belonging thete⸗ 
unto, the Incumbent upon certificate thereot of the Biſhop, c2 withcut ccrtiff» 
cate upon his own ſurmiſe map have a Writ to the Sherifle, De vi laica amo- 
venda, by which the Sheriffe is commanded in theſe wozds; Pra cipim us tibi 
quod omnem vim laicam ſeu armatam, c uæ ſe teret in dicta Ecc'cha, ſu domibus 
eidem annex is ad pacem noſtram in Com tuo perturband, ſire dilaticne amoveas, 
& fi quos in hac parte reſiſtentes inveneris, cos per corpora ſua attachias, & in 
pti ſona noſtra ſalvo cuſtodias, &c. and this is lex terra, by P3occlie of Law, 
pro pace Eccleſiæ. 

Alſo a Writ of Ne excas Regnum map be awarded fo the Shcriffe, oz Jufff- 
tes ol Peace, oz to both, that a man of the Church ſhall net depert the Kealme; 
the effect whereof is; Quia datum el: nobis intelligere, cuod A. B. Cericus ver- 
ſus partes exteras, ad quamplurin à nobis, & quam purima de populo nol{ro præ- 
judicialia, & damnoſa, ibidem pro!ecucnd , tranſire pre pc nit, Kc. tibi Pra cipi- 
mus, quod prædict' A. B. coram te corpcra:ner venire facias, & ipſum ad ſuſf cientes 
manucaptores, inveniend . &c. Et ſi hoc coram te ſacere reculaverit turc ipſum A. B. 
proximæ gaolæ commitras ſalvo cullodiend, quoulgue hoc gratis faccre voluerit. 
And tbere ts another Writ in the Regiſter direged to the party, ctther cf the 
Clerap oz Laity. And this ts lex terræ, by Pzoccſſe of Law, Pro bono pub- 
lico Regis et Regni; Wherrof pou map reade moze at large in the third part of 
the Inttirutes, Cap. Fugitives, 

Upon a ſurmiſe that a man is a Leper, one that hath morbum elephantiacum, 
fo called, becauſe he hath a skin like to an Elephant, there map be a Writ dire⸗ 
ed to the @heriffe, Quia accepimus quod I. de N. leproſus exiſtit, & inter ho- 
mines Comitarus tui com muniter converſatur, &c. ad grave damnum homin præd, 
& proptet contagionem morbi prad periculm mani ſeſſum, &c. tibi præcipimus quod 
aſſumptis tecum aliquibus diſcretis & legalibus hominibus de Comitat᷑ præd non 
ſuſpect', &c. ad ipſum I. accedas, & c. & examines, & c. & ſi ipſum leproium inve- 
neris ut prædict eſt, tunc ipſum honeſtiori modo, quo poteris a communione 
hominum przdi&' amoveri, & ſe ad locum ſolitarium ad habitand ibidem, prout 
moris eſt, transferre facias indilate, & c. And this is lex terræ, by Pzocclle of Law, 
loʒ ſabing of the people from contagion and infection, 

But if any man by colour of any authozity, where he hath not any in that par⸗ 
ticular caſe, arreſt, oz impꝛiſon any men, oz cauſe him to be arreſted, oz impꝛi⸗ 
ſoned, this is againſt this Ad, and it is moſt hatefull, when it is done by counte⸗ 
nance of Juſtice. 

King Edv.6. did incozpozate the Zown of S. Albons, and granted to them 
to make oʒdinantes ac. they made an o2dinance upon painc of impztſonment,and 
it was adjudged to be againſt this Statute of Magna Charta; Do it is, if ſuch an 
o2dinance had been contained in the patent it ſelte. 

All Commiſſions that are conſonant to this Ac, are, as hath ben ſaid, Secun- 
dum legem, & conſuetudinem Angliæ. 

A Commiſion was made under the great Scale to take I. N. (a notozious ſe⸗ 
lon) and to ſciſe his lands, aud gos: This was reſolved to be againſt the Law 
of the Land, unlefe he had been endiccd, oz appcaled by the party, oz by other 
due Pꝛoceſſe of Law. 

It is enacted, if any man be arreſted, oz {mpziſoncd againſt the fozme 
of this great Charter, that he bee bzought to his anſwer, and have right. 

4 No man to be arreſted, oz impziſoned contrarp to the fozme of the great 
harter, 

Sc moze of the ſeverall Lawes allowed within this Land, in the fir part of 
the Inſtitutes Sec. 3. 

The Philoſophfcall Poet doth notablp deſcribe the damnable, and dam, 
ned 


-y 


| Cap.29. | eM1 agna Daria. 55 


ned pzocedings of the Judge of hell, 


Onoſius hic R hus habet duriſſima regra, | Virgik 
Caftigarg,, audirg, dalos, ſubigitg, faters. 
And in another place, 


- leges fixit precio atg, refixit. 

Firff he puniſheth,and then he heareth: and laffly, compelleth to confeſſe, and 
make and marre lawes at his pleaſure; like as the Centurion in the holy hiffe2y, + apon.c, 32. 
did to S. Paul: Foz the text ſaith, Centurio apprehendi Paulum juſlit, & & catenis y.z4.27.; 
ligari & tune interrogabar, quis ſuiſſer, & quid feciſſet: but good Judges and Au- 
uices abhorre theſe courſes. 

Now it may be demanded, if a man be taken, oz committed to pziſon contra 
legem terrz, againſt the law of the land, what remedy hath ths party grievede 
To this it is anſwered: Firſf,that every Act of Parliament made again anp 
injurp, miſchtefe,oz grievance doth either expzeſip, oz impliedlp gibe a remedp 
to the party wzonged, oz grieved i as in man of the Chapters of this great 
Charter appeareth; and therefoze he map have an action grounded upon this 
great Charter. As taking one example foz many, and that in apowerfull, and a 
late time. Paſch. 2. H.8, coram Rege ror. 5 38. againſt the P3foz of . Oſwin in 36. k. 3. cap. 5. 
Nozthumberland, And it is pzovided,and declared by the Statute of 36. E. 3. 
that if any man feeleth himſelfe grieved, contrary to any article in anp @tatate, 
he ſhall have pꝛelent remedy in Chancery (that is, by oztginall Writ) by fozce 
ofthe ſafd Articles and Statutes, 3 

2 Ye map tauſe him to be indi ted upon this Statute at the Kings ſaite, „el che 
whereof pou may lee a Precedent Paſch. 3. H. 8. Rott. vi. coram Rege. Rob, Shef- ludges of Englid 
fields caſe, oh ks A in the 2 — 

a Ye may have an habeas corpus out of t gs Bench oz Chancery, e cl ot ine 

though there be no p2iviledge,&c. oz in the Court ol Common pleas, 02 El⸗ —_ — 
chequer, foz any officer 02 pziviledged perſon there: upon which Writ the goaler — of the 
maſt retourne,by whom he was committed, and the cauſe of his impꝛiſonment, ſtuute of artic- 
and if it appeareth that his imp2iſonment be juff, and lawfull, he Wall be re- Cler. to the 21. 
maunded to the fozmer Gaoler, bat 1f it ſhall appeare to the Court, that he was 4 27. artie. 


impriſoned againſt the law of the land, they ought by fozce of this Statate to —— — 


deliver him : it it be doubtfull and under conſideration, he may be bailed. emen 
In 5.E. 4. coram Rege Rot. 143. John Keaſars caſe, a notable Recozd and too <xpobition upon 
leng here to be recited, the ſtat. of W. 1. 
Io. Eliz. Rot. Leas caſe, n 
In 1. & 2. Eliz. Dier. 175. Scrogs caſe, P. Ne B. Fg 
In 18. Eliz. Dier. 175. Roland Hynds caſe in margine, Bract. l. 3 f. 18 f. 


4. He map have an Action of falſe impziſonment 10. H. 7. fol. 17. but it is ( Regiſt. 33. 268, 


entred in the Court of Comm ou pleas Mich. 11.71. 7. Rot. 327. Hilarie War- N 
ners caſe, and it appeareth by the Recozd, that Judgement was given foz the — Ra 


plaintife : a Reco2d wozthy of obſervation, cap. 9. 
5. b Ye may babe a Writ de homine replegiando. e Muror.e. 1. 5. f. 
Vide Marlebridge Cap. 8. Ap-2-· S cap. q. 
1.2. 


6 < Ye might by the Common law have had a Writ De odio, & aria, as pou FI 4 
map ſec befoze. Cap. 26, but that was taken away by Statute, but now is re- O. ham * 4 
vived againe by the Statate of 42.E.z.cap.1, as tyere it alſo appeareth. It fs (ponce offerenti- 
ſaid in 4 W. 2. Sed ne hujuſmodi apeſ ati, vel indictati din detineantur in pri- bus F. N. B. 96. 
lona, habeat breve De odio & aria, cur in Magna Charta. & aliis Statutis dict eſt: E $.E.3.nu.78 
and by the ſaid Act of 42.E. 3. all Statutes made againſt Magna Charta are re- 5 NR 
pealed. S IE.. 12 

C 


51. E. 3 n˙% 
' H. .nu. 32 
¶ Nulli vendemus,&c. ] © his is tpoken in the perſon of the King; 55.K.z-fnes 13 
who in judgement of Law, in all his Courts of Juſtite is pzeſent, and repeat · 
ing theſe woꝛds, Nulli vendemus &c. | * 3. c. 10. 
And therefoze, every @ubject of this Realme, foz injury done to bim in bonis, 2.4 dap. 
1 


6. H. 8. cap.z3. 
tertis, vel perſona, by any other @ubject, be he Ecclefiafticall, o: Tempo zall, 27. H. 8. cap. 72. 
Free, 
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2. E.; c. 8. 1 4. E.; 
c. 14. 20. E. 3. 1. 2. 
11. R. 2 cap 11. 
Rot. Parl. 2. R. 2. 
nu. 5 t. 

Rot. Parl. z. II. 4. 
nu. 64. 

Regiſt, 186. 

1. E. 3. f. 25. 
2-E.3.3. 14 E. 3. 
tit. Tour. 2.4. 
18.E.3. 47. 

29 E. 3. 7. 

L. E 4.132 
Palch 3. H. 4. co- 
ram Rege. 
Rot 16 Warvik, 
Rot. Parl. 5. H. 4. 
nu. 33 

22. all. IL g. 

9. H. 6 50. b. 
Fort eſc. cap. 5 f. 
F. N B. 237.249. 
11H. 4.76 

35. .3 quare 
Imp. 161. 
Mich. 11. H. / Rot 
124. in com. banc. 
Paſch. 7. H. S. 
Rot. 66. in com. 
banc. 

Mich. IJ, & 14 
Elix. in com 
banc. Hitchcocks 
calc. 

I 1. H. 4. 57. 
39. H. 638. 

* PA 21. E. t. Rot 
39.coram Rege 
Eſlex. 
W. I. cap. r. 
1. E; ap- 

2. E. 3. cap. 8. 

7-H. 4. cap. 14. 

1. H. . cap. i. 

2. H. . cap. i. 

4 H. 4. cap. 1. 

7. H.. cap.i. 
See the 1. part of 
the Inſtitut. ſect. 
234. 

Injuria eſti a, (cu 
Contra jus. 


Ciccrgy 


Magna Charta. Cap. 29. 


Fere, 63 Bond, Pan, 02 Woman, Old, oz Young, 02 be he outlawed, cxcom- 
municated, oz anp other without exception, map take his remedp by thecourſe 
ofthe Law and have juſtice, and right foz the injury done to him, freely with⸗ 
out ſale, fully without any deniall, and ſpeedily without delay. | 
Hercby it appeareth, that Juſtice muſt have thꝛee qualities. it muff be Libera, 
ia nihil iniquius venali Juſticia; Plena,quia Juſtitia non debet claudicare; & Cele- 
ris, quia dilatio eſt quædam negatio;and then it is both Juſtice and Right, 


C Nulli negabimus, aut differemus, &c.] Cheſe wozds babe 
beene excellently expounded by latter Acts of Parliament, that by no meanes 
common right, o2 Common law ſhould be diſturbed, oz delaped, no, though it be 
commanded under the G2eat ſeale, oz Pꝛivie ſeale, ozdcr, wzit, letters, meſſage, 
oz commandement whatſocver, either from the King, oꝛ any other, and that the 
Juſtices ſhall pꝛoceede, as ifnoſach Writs, letters, ozder, meſſage, oꝛ other 
commandement were come to them. Judicium redditum per defaltum affirma- 
tur, non obſtante breve Regis de prorogatione judicii. 

That the Common lawes of the Realme ſhould by no meanes be delayed, 
foz the law is the ſureſt ſanduarp, that a man can take, and the ſtrongeſt foz» 
treffe to pzotect the weakeſt of all;lex eſt tutiſſuna caſſis, and ſub clypeo legis nemo 
decipitur: but the King map ſtap his owne ſatte, as a capias pro fine, ſoʒ the Bing 
may reſpit his fine and the like. 

All P2otectfons that are not legall, which appeare not in the Regiſter, noz 
warranted bp our books, are expꝛeſly againſt this bꝛanch, nulli difteremus: As a 
P2otection under the Gzeat ſeale granted to any man, directed to the 
Shertles, cc and commanding them, that they ſhall not arreſt him, during a 
tettaine time at any other mans ſuite, which hath woꝛds tn it, per przrogativam 
noftram, quam nolumus efle arguendam; pet ſuch Pzotections have beene argued 
by the Judges, accozding to their oath and daty, and adjudged to be void: As 
Mich. . H,7. Rot. 124. a Pzotectfon graunted to Holmes a Uintner of London, 
bis factozs, ſervants and deputfes, &c, reſolved to be againſt Law. Paſch. 7. H. 8. 
Rot. 66.ſach a Pzotection diſallowed, and the @herife amerced foz not cxe- 
cuting the Arit. Mich. 13. & 14. Eliz. in Hitchcocks caſe, and manp other of 
latter time: and there is a notable * Recozd of ancient time in 2. E. 1. Iohn de 
Merſhalls caſe, non pertinet ad vicecomitem de protectione Regis judicare, imo ad 
curiam. 


C Juſtitiam vel rectum. ] Adee ſhall not ſell deny, oz delay Juſtice 
and right. Juſtitiam vel rectum, neither the end, which is Juſtice, noz the 
meane, whereby we map attaine to the end, and that is the law. 

Rectum, right, ts taken here fo2 law, in the ſame ſenſe that jus, often is fo 
called. 1, Becauſe it is the right line, whereby Juſtice diſtributative is gui⸗ 
ded, and directed, and therefoze all the Commiſſions of Oier, and Termincr, of 
goale delivery, of the peace &c, have this clauſe, Facturi quod ad juliitiam perti- 
net, ſecundum legem, and conſuetudinem Angliæ, that ts, to doe Auſtice and 
Right, accozding to the rule of the law and cuſtome of England;; and that which 
is called common right in 2. E. 3. is called Common law . in 14. E. 3. &c. 8 in this 
ſenſe it is taken, where it is ſaid, ita qd ſer recto in curia, i. legi incuria. 2. The 
law is called rectum, becanſe it diſcovereth, that which is tozt, crooked, 03 
wong, fog as right ügnifieth law, ſo tozt,crooked 02 wong, ſignifieth injurie, 
and injuria eſt contra jus, againſt right; recta linea eſt index ſui, & obliqui, heres 
by tye cro ked coꝛd of that, which is collid diſcretion, appeareth to be unlaws 
full, unleſſe pou take if, as it ought to be, Diſcretio ett diſcernere per legem, quid 
fit juſtum. 3 It is called Right, becauſe it is the beſt birth-right the @ub- 
jec hath, fo2 thereby ht3 goods, lands, wife, childzen, his body, life, vonoz, and 
eſtimation ate pzoteced from in jurp,and w2ong: major hæreditas venit unicuiq; 
noſirum a jure, & legibus,quam a parentibus. 

4+ Lallly, rectum is ſometime taken foz the right it ſelfe, that a man hath by 

law 
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o land: As when wee lap there lieth Breve de reo, info mu: tr ft 2 
— have ſuppoſed, that reAum ta this Choptcr, heuld be tic C oe 
a wait of right, fo: which at :this day no fine in the hamper to patd. As the 
goldü ner will not ont of the duſt,thzeds, 02 ſh2cds of gold, let paũc toe leatt 
cram, in reſpect of the excellency of the metall: ſo onght not the learned reader 
to let paſſe any ſyllable of this Law, in reſpec of the excellency of the matter. 


— 
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CAP. XXX. 


Mnes Metcatores, niſi publice antea prohibiti fuerint, 

habeant ſalvum & ſecurum conductum, exire de An- 
glia, & venire in Angliam, & morari, & ire per Angliam, tam 
per terram, quam per aquam, ad emendum, vel vendendum, 
ſine omnibus malis tolnetis per antiquas & rectas conſuetudi- 
nes, præterquam in tempore guerrz. Et ſi ſint de terra contra 
nos guerrina, & tales inveniantur in terra noſtra in principio 
guerræ, attachientur ſine dampno corporum ſuorum, vel re- 
rum, donec ſciatur à nobis, vel à capitali Iuſtitiario noſtro, 
quomodo Mercatores terræ noſtræ tractantur, qui tunc inve- 
niantur in terra illa contra nos guerrina. Et ſi noſtri ſalvi ſint 
ibi, alii ſalvi ſint in terra noſtra. 


«T Omnes Mercatores. ] This Chapter concerneth Perchant 
ſtrangers. 


Firſt it is to be conũdered, what the auncient Lawes, befoze this Statute, 
were concerning this matter. 

By the auncient kings(amongſt whom King Alfred was one) defendu fuĩt que 
nul merchant Ali ne hantaſt Angleterre forſque aux 4 foires,ne que nul demurraſt 
in la terre oulter 40. jours, Mercatorũ navigia,vel inimicorum quidem quzcung; 
ex alto (nullis jactata tempeſtatibus) in portum aliquem invehentur, tranquilla pace 
fruuntor; quin etiam ſi maris acta fluctibus ad domicilium aliquod illuſire, ac pa- 
cis beneficio donatum navis appulerĩt inimica, atq; iſluc nautæ confugerint, ipſi & 
res illorum omnes auguſta pace potiuntor. 

2. It is to be ſeene what this Statute hath pꝛovided. 

1, That befoze this ſtatute, morchant ſtrangers might be publiquely pꝛohi⸗ 
bited, Publice prohibeantur. And this pzobibition is intendable of Merchant 
ſtrangers in amitte, fo2 this Ad pzovideth afterward foz Perchant ſtrangers 
enemies; and therefozc the pꝛohibition intended by this da, muft be by the 
common 03 publique Councell of the Realme, that is, by 4& of Parliament, 
78 a y concerneth the whole Realme , and fs implyed by this wozd 

publice. 

2 That all Merchant ſtrangers in amity{except ſuch as be ſo publiquely pꝛo⸗ 
bibited) ſhall have ſafe and ſure conduct in 7. things. 1. To depart ont of 
England. 2. To come into England. 3. To tarrp here. 4. To goe in and 
thzough England, as well by land as by water. 5. Co buy and to ſell. 6, Mith⸗ 
out any manner ot evill tolles. 7. By the old and rightfull cuſtomes. 


Now touching Perchant ſtrangers, whole @overaigne ts in warre with the 
Kingof England. 
A Thers 


Mirrot. cap. 1. 6 3 


Int. leges Eckel. 


cap. z. 
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Regiſt. 129. d ere is an exception, and p2oviſion foz ſuch, as be found in the Realme at 
wal Fe ſuper WR. © of the warre, they hall be attached with a pꝛiviledge, and limi⸗ 
bu mercator- tation, viz, without harme of body,. oz goods, with this limitation, Untill it be 


. knowne to us, oꝛ our chiefe Juſtice, (that is our guardicn, oz kceper of the 
Mick.18.E. . Realme in our abſence ) how our Merchants there in the land in warre with us 
ccram Rege fol. ſhall be intreated, and it our Perchants be well intreated there, theirs ſhall be 
1 - likewiſe with us, and this is jus belli. Et in republica maxime conſervanda ſunt 
. % jura belli. 
5 E es. But foz ſach Perchant ſtrangers as come into the Realme after the warre 
cap. 17. lawe of beginne, they map be dealt withall as open enemies; and yet of aunctent time 
matke. thꝛee men had pꝛiviledge granted them in time of warre. Clericus, Agricola, & 


Rot.Pail.11-H-4 Mercator, tempore belli, Ut oretq; colat, commurer, pace fruuntur, 
—_ 5 Che end ol this Chapter was foz advancement of trade, and traffique; the 
— 18.11.6.c.9. meanes ſoꝛ the well uſing, and intreating of Perchant ſtrangers in all the par- 


424 . — —— 


1 Mat. Par. 96. kiculars afozeſaid, is a matter of great moment, as appeareth by many other 
. a2.E.3.c.5.9-F-3 Aces ol Parliament, foz as they be uſed here, ſo our Merchants ſhall be dealt 
* ben witball in other Conntries. 

1556 Nr ¶ Nala tolneta.] e vill tolles. 

0 1 r This woꝛd tolnetum, and telonium, and theolonium are all ono, and doe ſigni- 


ON „ fy inagenerallſenſe, any manner of Cuſtome, @ubſidie, P2eſtation, Impoſi 
tokn Webbs caſe, tion, 02 ſumme of mon demanded ko) cxpozting, oz impozting of any wares, oz 
Sie e exnoliti. Merchandiz3es, to be taken ofthe buyer. Jn both theſeſenſes it is here taken of 
on of W. = 31. ſeverall kinds of tolles: Poe ſhall be ſaid hereof, in the expoſition of the Sta- 
46.E.z.barre 215 tutes of W. 1. and W. 2. In the meane time ſee Iohn Webbes caſelib.8.fol. 46. 
mn 3 Chey are called mala tolneta, when the thing demanded foz wares oz mer⸗ 
Well ce. cbandi zes, doe fo burden the commodity, as the merchant cannot have a conve- 
W. 2. cap. 25. nient gaine by trading therewith, and therebp the trade it ſelle is loft o2 hinde⸗ 
c Sec Rot. Patlia. red. And in divers Statutes maletout fog maletot, oz maletout is a French 
17. E. 3. nu. 25. as woꝛzd, and fignifieth an unjuſt exaction. | 

and 21.E.z.ms. Now this Act after it hath dealt pꝛivativelp, ſine omnibus malis tolnetis, it 


29. Maletot ta- 


ken in good part. goeth on foz moꝛe ſuretp alfirmativelp. f 
See the expoſireis (, Per antiquas & rectas conſuetudines.] That ts, by auntient 


of W. cap. 31. and right duties, due by auncient and lawfall cuſtome, which hat been the 
auncient policy of the Realme to encourage merchant ſtrangers, thep have a 
ſpeedy recovery (oz their debts and other duties, &c. Per legem Mercator; which 
is a part ofthe Common law. 
This wozd conſuetudo, hath in Law divers ſignifications. 1. Foz the 
Glaovil.lib.g.c.7. Common law. as conſuetudo Angliz, 2. Foz tatute law. as contra conſuetudi- 
lub. 1. cap. g io. nem communi concilio regni edit, 3. Foz particular cuſtomes, as Gavelkind, 
3 Tx „e, Bozough Engliſh, and the like. 4. Foz rents ſer vices, &c. due to the Lozd, as 
cap. Ttineris, conſuetudines & ſervitia. 5, Foz cuſtomes, tributes, oz tmpoſitions, as de no- 
cap. Eſcheatre. vis conſuetudinibus levatis in regno, ſive in terra, five in aqua. 6. Subſidies, oz 
See be tore c tuſtomes graunted by common conſent, that is, by authozity of Parliament, 
Exp. 11i3cr's. pro bono publico, and theſe be antiqur, & rectæ conſuetudines intended by this 
Aa, this agreeth with that, which hath been ſaid befoze in the end of the expoſi- 
tion upon the eight Chapter, 
Hereby it appeareth that the King cannot ſet any new impoft upon the Mer⸗ 
chant, and therefoꝛe this Ad p2ovideth not only affirmatively, viz. per antiquas, 
See the Staute & rectas conſuetudines, but pzivatively alſo, ſine omnibus malis tolnetis, within 
of 8 * which wozds new impoſi tions are included, and are here called mala colneta, as 
— Ponce wo oppolite to ancient and righicull cuſtomes, oꝛ ſabſivies graunted by authozity of 
and from whom Parliament. 
n came. And where ſome have ſuppoſed, that there was a cuſtome due to the King by 
Dier.z1.H. 8. 43- the Common Law, as well of the Stranger, as of the Enalith, called Antiqua 
—— 4A - 16 Cultuma, viz. ſoz wols, woll-fells, and leather, that is to ſap, foz every ſack of 
"nite eret25 woll containing 26, ſtone, and everp ſtone 14. pound, vj.s, viij.d. and foz a laſt 
of 
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of leather, xiij.s. ilij.d. Certain it is, that thoſe cuſtomes had their beginning by 
common conſcnt by Act of Parltament, foz Bing E. . by his Letters Patents 
reciteth, Cum Prælati, Magnates, & tota communitas quandam novam conſuetu- 
dinem nobis & hæredibus noſtris de lanis pellibus, & coriis viz. de ſacco lane di- 
mid Marc, de 30, pellibus dimid Marc, & de laſto corii xiii. 8. iii. d. &c. 
Hcrein leute things are to be obler ved. . That theſe cuſtomes had their crea 
tion by authozity ef Parliament. and were not by the Common Law, appea- 
ring by theſe wozds, Quandam novam conſuetudinem, ſo as it was ne w, and not 
old. 2. That this ne w cuſtome was graunted to King Edw. 1. pꝛoved by this 
woꝛd nobis. 3. That it was graunted at the Perliament holden . E. 1. com- 
monly called W. I. (though the Kecozd thereof cannot be found) foz the ſald Pa⸗ 
tent bears date 10, Nov. Anno 3 E. I. which wis neare the ending of that peace, 
and the Parliament was holden in Claulo Paſch. befoze. 4. That here conſue- 
do ſignifietiz a cuſto ne, oꝛ Subſi die graunted by common conſent by Parita- 
ment, and in that ſen'e it is here taken, and like wiſe in the Statute cf 51 H. 3. 
Statutum de Scacca:io, fog in 48 H. 3. Pꝛoclamation was made, Contra 
ſuggerentes, &c. Regem velle exigere tallagia inconſueta, & introducere ex- 
franccs, 

And herewith zgreth the A of Porlioment commonly called confirmariones 
cartarum, ( Which is but an explanatton of this bzanch of Magna Charta) wheretn 
it is enacted,that foz no occaſion any atde. tasks, oz takings hall be taken bp the 
Ning, oz his hetres, but by the common aſſent of the Kealme, ſaving the auncient 
aides, and takings due and accuſfomed, 

And whereas the moſt of the whole Comminalty of the Realme finde then 
ſelves hardly grieved cf the maletout (oz ill toll) of wolls, that is to ſap, of eve- 
ry ſack of woll 40.9. and pꝛayed the ſ id king to releaſc the ſame. thereupon the 
ſaid King did releaſe the ſa.ne, and graunted further foz him and his heires, that 
no ſuch thing ſtou'd be taken without their common aſſent, and their god will: 
and in that Ac there is a ſaving, Sauve a nous, & nous heires la cuſiume de laynes, 

& quiures avant grante per la Comminalrie avandit ; So as thts a of Per: 
li ent pzoveth that the ſatd cuſt me of vj.s. viij.d. foz woll, aud xitz.s.i1tj,d.foz 
leather was qrannted by Parliament. 

By the Statute De tallagio non corcecendo, (Which is but an explanation of 
this bꝛanch of the Statute of Magna Charta) it is pzovided : Nullum tallagium 
vel auxilium per nos vel hzredes noſtros in Regno noltroponatur. ſcu.evetur tine 
voluntate & aſſenſu Archiepiicoporum, Epilcaporum, Comitum. Baronum mili- 
tum, burgenſium, & aliorum li berorum Comit' de Regno notiro; Ses E. i. in 
concluſion added the etfea of the clauſs concerning thts matter, which in his ex⸗ 
empliũ cation he had omitted out of Magna Charta. 

Ste Cap. itineris de novis conſuetudimbus levatis in regno, five in terra, five in 
aqua, &c. where conſuetudines are taken foz cuſtomes, 

Upon grant to :þerchant Strangers of divers pziviledges, liberties, and im⸗ 
munittes thep eraunted to the Bing and his heires De quoliber ſacco lanæ 40. d. 
de incremento ultra cu. iumam antiquam dimid Marc', cuz prius fuerit perſoluta 
& fic pro laſto coriorum dimid Marc', & de treſcentis pellibus lanatis 40. d. 
ultra certum illud , q od & antiqua cuſtuma fuerit prius datum. Note here the 
Cuſtome which was gt aun ! ed z E. i. is here called antiqua Cuſtuma, and this new 
Cuſtome is called nova ( uſtuma, and ſometime the one is called magna Cultuma, 
and the other parva Cuiiuma, 
pe 2. Mere it appcareth that Merchants Strangers paid the fozmer Cu: 

ome. 

Mozeover by that Charter, poundage of thze pence upon the p-und was 
graunted fo the King, and his heires bythe Perchant Strangers, Et de quo- 
bet vininomine Cuſtumz duos ſolidos &c, And this at this day is calicd 
Butlerage, and is paid onelp by Perch int Strangers; but pziſage is paid by 
the Cngliſh onelp, ercept the Cit : zens of London, and this is an auntient duty: 
foz I finde it accounted foz in the taigne ot H 3. by the Kings Butler, and is 

I 2 called 
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Ret. Parliam. 
17 E. 3. nu. : 8. 
25 E. z nu. 22. 
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Rot. Parliam. 
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called Certa priſa, which at the frft was gravnſed in Icurnd ſatieſt ier of pur: 
bepence ſoʒ wines. And l Uly, bp that Cher ter it is grauntet, Qrod r ulla ex- 
act io. priſa, vel præſſat io, aut alic uod alu d cr us luper perſoras Mercatoſum alice 
norum przdi&', ſeu bora eorundem alic uaterus imforatur cor tra ſom am ex. 
preſſam ſuperius corceſſam: So as no im pc tien can be ſet without eſſent oi Par⸗ 
liament upon any ſtranger. 

It was 02dered and reſolved bp divers Pzelates, Corles, end Tarons, by 
fozce of the Kings Commiſlion, that no new cuſtomes could be levied, no2 aun; 
cient increaſed, without authozity of Parliament, foz that henld be egait ſt the 
great Charter. Anno 6. E. z. Rot. Parliament, nu.4. thet ro (allege ſtall te c ici. 
ſed but in ſuch manner as it hath been in time ol his aunce ſtoz o, and as it ous ht to 
be, and diſannull all others. 

In Anne 11.E.3. ft was made fclonp to carry woll cut of the Kealme, the 
end whereof was, that our wal ſhould bee dzaped into cloth, Eut the King 
wanting made thts uſe ol this 40: In the 12. and . 3. peers of his raigne he made 
diſperſations of that Statute in conũ dere tion ef moycy pard: but that Statute 
livednot long. In 13. E. 2. a crrat (mprſition was ſet ypon wells, end it is 
called a great wong. Cum populus Regn' roſiri varis oneribus, tallagiis & poſi. 
tionibus hactenus prægravetur, quod doientes reid in. us, and there doth excuſe 

umſelte. 
g Note here is the b ozd impoſiiones firſf uſed, impc ſed by any Bing, in any 
Reco2d thot J bade obſcrveo, and obe remember. 

Anno 14. E. 3. cap. 1. A Hubi die graunted to the King of wa ll, wolfells,ond 
leather, 4c. by Pati ament. fcz a certain time in rt ſpi d oł the watres, foz which 
the King graunteth, that aficr that time, he noʒ his ic ircs would take me ze then 
the old cuſtome. 

After this time ended, the U ing entred into a neh de vice to get mor ey, viz; 
that by agreement and conſert of the Þcrchants, ide Bing was to have, c.s. of a 
ſack of woll,xc. but hereof the Commons (that in irvth were to beate the but⸗ 
den, foz the Perchant will not be the icſcr) complained in Parltament, foz that 
the graunt of the Perchants did not binde the Commons, and that the Cuſtome 
might be taken acc oʒding to the old der which in the end was graunted, and 
that no graunt ſhouls be made but by Parliament, 

ö No chorge wall be levied of the people, if it were not graunted in Par- 
ament. 

Jn . E. 3. by authozity of Parliament, a Cuſfome was graunted of cloth, 
foz that the wall was foz the moſt part converted into cloth, which pou may ſe 
tu Orig. Scaccar. 24. E. 3. Rot. 1 3. 

By the Statute of 27. E. 3. cap. 4. in pꝛint, a Subſi die of everycloth to take of 
the ſeller (over the Cuſtomes thereof due, that is, ſuch as then endured loꝛ a time, 
and were graunted by Parliament) that is to ſay, of every cloth ot aſſiſe, wherein 
there te no grain, 4. d. ic. 

And here it is woꝛthy of obſervation, that there were two cauſes of the ma- 
king of this Statute, 1. Foz that foz cloth no cuſtome was due other then by 
the Act of 21. E. 3. 2. Foz that woll being converted to a manufacure. and 
made into cloth,the ancient cuſtome of Dimid. mi ik fo2 aſack of wol was not by 
Law popeble, becauſe the woll was turned into another kinde, albeit the cloth 
was made of the wall; And this doth notably appeere by the Recozds of the 
Crchequer, one of them in the ſame peare that the Ac of 27, E. 3. was 
made. 

Ac jam magna pars lanz dicti Regni noſtri codem regno pannificetur, de qua cu- 
ſtuma aliqua nobis non eſt ſoluta; And there it appcarcth that that was the cauſe 
of giving to the King a Subſidic foz cloth by the ſ:id Aa of Parliament, 
of 27.E.:, And pet if in any caſe the Bing by his pꝛerogative might have 
ſet any impoſition, hee might have let in that caſe, becauſe, as it ap⸗ 


— by the Kecozd, by making of cloth hee loſt the cuſtome > 


Nat. 


Cap.3o. Magna Charta. G1 


Rot. Parliam 45.E.3. No impoſition 02 charge, ec. ſhall be ſet without aſſent No.. Pa lam. 
of Parliament. 45 E.z. nu.42- 

50. E. 3. R chard Lions, a Merchant of London puniſhed foz pzocuring new Rot bali m. 
impofittons, and ſo was the Lo2d Latimer, the Kings Chamberlatne. And in the E. 3 nu. 1788. 
ſame Peibiament, nu. 163. upon complaint that new impoſitfons were ſet, the Nu. 163. & vide 
Hing in Perliament alſented that the ancient caſtome ſhould be holden, and no ibilcn1 191. 
ne w impoſition ſet. 

In the ratgne of E. ʒ. the black Pzince of Wales having Aquitaine granted fo Not. Pat. anno 
him, did lay an impoſition of faage oꝛ focage, a toco, upon the Subjcas of that D | th Created 
Dukecpome, viz. a ſhilling fog every fire called harth-ſilver, which was ol lo ee A. 
great diſcontentment, and odious to them, as it made them to revolt, : 

And no King ſince this time tmpoſed by p2etert of any pzerogative,anp charge 
upon Parchandiſes impoꝛted into, 03 expozted out of this Kealme,untfll Qaen Rot. Pal 8 14.5 
Maries ime. ©& the Statute of 11. R. 2. cap.9. & Rot. Parliament. 8.H.6, nu. 2g. & Kor, 
num, 29. Par. 28 H.6-nu.35 

And in 3. H. 5. the Subſidfe of Tunnage and Ponndage was graunted to Aing Rot. Pal. 3 H. 5. 
H 5. during his liſe, in reſpec of the recover of his right in France, which was Stat 2. 
the firſt graunt fo2 life of that kinde) vet therein was a proviſo, that the King — 2 
ſhould not make a graunt thereof to any perſon, no2 that it ſhould be any pꝛece⸗ mes Cap = * 
dent foz the like to be done to other Kings alter wardsz but yet all thek ings after high Court of 
him have had it ſoꝛ liſe, ſo fozctble is once a pzecedent fixed in the Crown, adde a lment. 


what proviſo you will. en Sub. 
And this graunt by Parliament of the Subſidy of Tunnage and Poundage nage. 
to the ing is an argument, that the Ring taking it ofthe gift of the @ubjec, 
had no power to impoſe it himſelte. 
The Loꝛds and Commons cannot be charged with any thing foz the defence Rot Partian, 
of the Realme , fo2 the ſafecuard of the Dea, ec. nnleſſe it be by their 1; H. nu 10. 
will in Parltament, that is, in the graunt of a Subſidy , whereunto the King 
allented. 
Non poteſt Rex ſubditum renitentem onerare impoſitionibus, Forteſc. c. 9.& 18. 
King Philip and Queen Mary, graunted by Letters Patents fo the Pajoz, 
Bapliffes, aud Burgeſſes of Southampton, and thetr Ducceſſo2s, that no Mines 
called Halmeſepcs to be impozted into this Realme by any Dentzen, oz Alien. 
ſhould be diſcharged oz landed at any other place within this Realme, but onelp 
at the ſaid town and Pozt of Southampton, with a pꝛohibition, that none ſhoulo 
doe to the contrary upon pain to pay treble Cuſtome to the King and Queen, dc. n commun 
And foz that Anthony Donate, Thomas Frederico, and other Merchant Strangers Tammo 5.7. in. 
bought divers Buts of Palmelſep, at. and landed them at Goore, and in Kent, anno x Elz. 
Gilbert Gerard the Attourney Generall, infozmed in the Exchequer, againſt Kor. 73. 
the ſaty Perchant Strangers foz the (aſd treble cuſtome, cc. Upon which in» 
fozmatton, as to the ſaid treble Cuſtome, theſaid Anthony Donat demurred in 
Law, ic. And this caſe was argued in the Exchequer Chamber by Couaſell 
learned on both ſides, 2nd upon conference hed, two points were reſolved by all 
the Judges. 1. That the graunt made in reſtraint of landing of the ſald Wines Mag Chart. ca. 30 
was a rc ſtraint cf the Liberty of the Subjec, againſt the Lawes and Statutes 9 E; C1. 14 E. 
of the Realme, 2. That the aſſelement of treble cuſtome was merlp void, and 5 E-3- cap. 
againſt the Law. As it appeareth by the repoꝛt of the L oꝛd Dier under bis hand 77 © 28 EJ. of 
(which J have in my cuſtody.) But after by Act of Parliament, in Anno 5 Eliz. , — 
— — Charter is eſtabliſhed as to Perchant Strangers onelp, but not againſt 
ubjects, 
And where impoſts, oz impoſitions, be generally named in divers Acts of :; Hg cap.14 
Parltament, the ſame are to be intended of lawfull impofitions,as of Tunnage, «4 H.8.ca. 4, 
and Poundaee, c2 other Subſidies impoſed by Parliament, but none of thoſe '3 EI <4- Jas. 
Aas oz anp other doe give the King power at his pleaſure to impoſe, Se the firſt *'3: 3 Je 
part of the Inſtitutes, SeR.97. by "0 burt 
It is then de maunded, by what Law Cuſtome is paid fo; kerſeyes, whitss, — E 3 


plaine, ſtraits, and other new dzaperies, made of woll; foz it appeareth by Ads : ;;. Eliz. 
of Mic. 39.& 2ot 117, 
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of Parliament, and common experience, that all theſe pay Cuſtome to the King, 
To this it is anſwered, That a pzopoztionable Subſidy, oz Cuſtome is paid foz 
them within the equity of the ſatd @tatute of 27 E. 3. cap.4. and likewiſe a pꝛo⸗ 
poꝛtionable Alnage is zifo due fo2 them by that Ad. 

Hil. & Paſch. anno 2 Jacobi Regis, great que ſttons were moved, Whether 
Friſadoes, Bapes, Roztbern Cottons, Nozthern Dozens, Cloth-rafh, Duran» 
ces, Perpetuanoes, Zuftemocadoes, Dackcloth Faſtians, Wozſtcds, Stuffes 
made of Mozſted yarne,xc, were within the ſaid 4 of 27 E. 3. as concerning the 
Subfldp, and Alnage: and if they were not, whether the King by his pzcroga- 
tive might not impoſe a reaſ-nable Subſidy, oz Cuſtome upon them pzopoztts» 
nably to the cloth mentioned in the Statute of : E.. And this being queſtioned 
befoze the Lozds of the Councell, thep wzote to che Judges to be certified what 
the Law was in theſe caſes,who upon mature deliberation, the 24 of June 1605. 
reſolved, and ſo certified the Loꝛds by their Letters under all their hands, That 
all Friſadoes, Bapes, Nozthern Dozens, Nozthcrn Cottons, Cloth-raſh, and 
other new D2apery made whollp of woll, of what new name ſoever made, ag 
new D2apery foz the uſe ot mans body, are to pæld @ubſidy, and Alnage accoz- 
ding to the Stattite of : E. 3. and within the office ofthe aunctent Alnager, as 
map appeare by ſcvcrall Decres in that behalſe in the Crcheguer, in the time 
ol the late Queen: but as touching fuſttans, canvas, and ſuch like made merly of 
other ſtuffe then wall, oz being but mixed with wall, it was reſolved by all the 
Judges, that no charge could be tmpoſed foz the ſearch oz meaſuring thereof,but 
that all ſuch Letters Patents ſo made are voy}, as map appcare by a Recozd 
of x1 H.4. wherein the reaſon of the jud gement is particularly recited, which 
the Judges thought god in their Letters to ſet downe as followeth, 

King H.4. graunted the meaſuring of wollen cloth, and canvas, that ſhould be 
bzought to London, to be ſold by anp @tranger.oz Dentzen (except he were fre 
of London) taking an ob. of cvery whole pece of cloth ſo meaſured of the ſeller, 
and one other ob. of the buyer and ſo aft at that rate foz a greater oz leſſer quan- 
tity, and one penny foz the meaſuring ofan C. ells of ca. vas of the ſellcr, and 
ſo much moze of the buyer ; and thouch it were averred that two other had en⸗ 
joped the ſame office befoze with the 1.ke fæs, viz. one Shearing by the ſame 
Kings graunt, and one Clithew befo2e by the graunt of R.2. (and the truth wos, 
Robert Pooley in 5.E.3. and John Mareis, m 25 E. 3 had likewiſe enjoped the 
ſame) pet amongſt other reaſons of the (id judgement, it was ſet downe, and 
adjudged that the fozmer poſſeſſion was bp cxtoztton, cohertioir, and withont 
right, and that the ſaid Letters Patents were in onerationem- oppreſſionem, & 
depauperationem ſubditorum Domini Regis. &c. & non in emendationem ejuſ- 
dem populi; and therefoze the ſaid C etters Patents were vopd. And as touch⸗ 
ing the narrownewſtuffe made in Norwich, and other places of Mozſted yarn, 
13E.3.cx gte Ren it was reſolved that it was not grauntable,no2 fit tobe graunted, fog there was 
_ — never anp Alnage of Norwich Wozfteds, and fo2 theſe ſtaffes, if after they be 
„ E.z.Enac.cd made, and tucked up foz (ale by the makers thereof, they ſhould be again opened 
according to this to be viewed, and meaſured, they will not well fall into their old plights,qc, as by 
reſolution. the faid Letters it moze at large appeareth. Theſe Letters were openl read at 
30 K. Comp ot. the Councell Table, and well appzoved by the whole Councell, and the Kozds 
+ ornſeco-in . commanded the lame to be kept inthe Councell Chelt to de a direction foz them 
1h: Macs, © toanſwerfſuitozs in theſe caſes. 

But tze judgements in the Exchequer have bene cited foz p2ofe, that 
the King hath power to ſet impoſitions upon Perchandizes expozted, and im 

pozted. 
Paſch, 1 Eliz,in 1. A judgement given in the Exthequer in an fnfozmation againſt Germane 
Scacc. ex pre Re- Cioll fo2 40.9, ſet by Quen Mary upon every Tun of wine, cf the growth of 
mem, Regis. France to be bzought into the Kealme, But the caſe there was this, the Attour⸗ 
ney generall infozmed,that where b ing Philip, and Quan Mary by their Pzoclss 
matton, 30 Marti, tn the 4. and 5. peares of their ratgne, did will and ſtraitly 


command, that no wines of the growth of France, ſhonld be bꝛought into this 
3Rcalme, 


Note this, 


1 — 2 r 
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Realme, withont ſpettall licence of the ſaſd Bing and Qucene, under palne of 
fozfetture ot ſuch Wine to the Ring 4 Queene, Cumq; etiã dict' nuper Rex & Re- 
gina de adviiamento Concilii ſui ad turc ordinaver & decreverunt, quod quælibet 
perſona. quæ in hoc Regnum Angliæ induceret hujuſinodi vina contra formam 
proclamationis prædictꝰ, (olverer pro quolibet dolio hujulmodi vini 40 8. vocat 
impoſt. &c. and that German Ciol, againſt the fozme and effect of the ſatd 
Pꝛoclamation, had bzought into the Realme 338. tunnes of Wines of the 
growth of France, and had not paſd 40 s. foz each and every tunne: the Delen⸗ 
dant pleaded a licence from the ſaid King and Queen, dated the 9. of Decemb. 
anno t. & 2, to bzing into the Realme x 500, tunnes of wine, of the growth of 
Fraunce, in ſtrangers bottoms, with a non obſtante of any Law, Statute, oz 
Pꝛoclamatton made oz to be made to the contrary, whereupon the demurrer 
was jopnad. 

Jn this Reco2d theſe things are to be obſerved, firſt that a Pꝛoclamat ion pꝛo- 
hibiting impoztation of wines upon paine of fozfefture, was againſt Law: foz 
it appeareth not,that any warre was betweene the Realmes. 2. The Pzocla» 
matfon was made of purpoſe to ſet an impoſition, foz the 40s. is impoſed upon 
them only, and upon ſuch as ſhould bzing in Wines againſt the ſatd P2oclama- 
tion, ſo as the Pꝛoclamation was the ground ofthis infozmatton. 3. The 
King and Queene by advice of their Councell, did o2der, and decree, &c, and 
ſheweth not how,o2 by what meanes this oꝛder and decree was made: the plead⸗ 
ing ol ſach a fozmer licence fo inſaffictently ſheweth, that it was by agreement 

d conſent, 

* The executozs of Cuſtomer Smich, were charged in a ſpectall infozmation 
foz receiving an fmpoſitton of iii.. iiti.d.ſet by Q ueene Elizabeth, under her 
p2ivy ſignet, upon every hundzed weight of allome made within the domini⸗ 
ons of the Pope, and jadgement in the Exchequer was given againſt them: the 
reaſon ol this judgement was, ſoz that Cuſtomer Smith received the ſame as 
due to the Queene, and the iſſue was jopned, quod prædicti executores non tene- 
bantur ad com; utun, &c. and the validity of the impoſition was never que» 
ſtioned. 

3. A judgement was given in the Exchequer, foz an impoſition ſet upon 
Currants, but the common opinion was, that that judgement was againſt Law, 
and divers erpzeſſe acts of Parliament: and ſo by that which hath been ſaid, it 
doth manifeſtly appeare. 

To conclude this point, with two of the maximes of the Common law, 1. Le 
common ley ad tielment admeaſure les prerogatives le Roy, que ilz ne tolleront, 
ne prejudiceront le inheritance daſcun, the Common law hath ſo admeaſared the 
pꝛerogattves of the King, that they ſhould not take away, noz pzcjudice the in- 
heritance of anp: and the beſt inheritance that the @ubjec bath, is the Law of 
the Realme. 2, Nihilcam proprium eſt imperii, quam legibus vivere. 

Upon this Chapter, as by the ſafd particulars may appeare, this concluſion 
is neceſſarily gathered, that all Monopolies concerning trade and traffique, are 
againſt lhe liberty and freedome, declared and graunted by this great Charter, 
and againſt divers other Ads of Parliament, which are good commentaries 
upon this Chapter. 

Le point del conge del demurrer des merchants aliens eſt ifſint interpretable, que 
ceo ne ſoit in prejudice des villes, ne des merchants dangleterre, & il ſoient ſereme- 
ments al Roy & plevyes hilz demurront pluis que 40 jours. 

Foz the well intreating and ozdering of Perchant ſtrangers and denizens, 
and foz * due {mplopment of their mony upon the natibe commodities of this 
Realme, many Statutes have beene made ſince this great Charter, and have 
been excellently expounded in the raigne of Nnecne Elizabeth, but that matter 
belongs not to this place, 
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CAP. XXXI. 


quis tenuerit de aliqua Eſcaeta, ſicut de honore Walling. 
Ota. Notting. Bolon. & de aliis eſcaetis quæ ſunt 
in manu noſtra, & ſint Baroniæ, & obierit hæres ejus, non 
det aliud relevium, nec faciet nobis aliud ſervitium, quam fa. 
ceret Baroni, ft Baronia eſſet in manu Baronis, & nos eo- 
dem modo eam tenebimus, quo Baro eam tenuit. Nec nos 
occaſione talis Baroniæ, vel eſcaetæ habebimus aliquam eſcae. 
tam, vel cuſtodiam aliquorum noſtrorum hominum, niſi de 
nobis alibi tenuerit in capite ille qui tenuit Baroniam, vel 
eſcaetam illam. 


By this Chapter it is declared, and enacted, that if any man hold of any el. 
tcheate, as of any honour,o2 oł other eſcheats, which are Barontes, and were in 
the Kings hands; Firſt, if he die, his heire being of full age, his heire ſhall gibe 
no other reltefe to the King then he did to the Baron. 2. Noz doe none other 
ſervice to the King, then he ſhould have done to the Baron. 3. That the King 
ſhall hold the honour oz Baronie as the Baron held it, that is, of ſuch eſtate, and 
in ſuch manner and fozme, as the Baron held it. 4. The King Wall not have 
by ottaſton of any Barony, oz eſcheate, any eſcheate but of lands holden of ſuch 
Baronie. 5, Noz any wardſhip of any other lands then are holden by Knights 
ſervice of ſuch Baronie, unleſſe he, which held of the Baronie, held alſo of the 
Uing by Knights ſervice in capice, 

All this is meerelp declaratozp of the Common law, and here it appeareth 
that he that holdeth ofthe King, maſt hold of the perſon of the King, and not of 
any honoz, Barony, Pannoz oꝛ ſeigniorp: and it appeareth farther in our books, 
that he that holdeth of the King in cheife, maff not only hold of the perſon of 
the King, but the tenure muſt be created by the King , oz ſome one of the pꝛo⸗ 
gentto2s, oz pzedeceſſiozs Kings of this Realme, to defend his perſon and 
Crowne, otherwiſe he ſhall have no pzerogative by reaſon of it, foz no pzeroga- 
tive can be annexed to a tenure created by a Subject. Note here is not named 
the honour of K anc. which was an auncient honour ever ſince the conquelt, 
which E.z. taiſed to a Count Palatine,as in the 4.part of the Inſtitutes cap. Duch. 
of Lancaſtre appeareth. ee 28. H. 6.11. per touts les juſtices. 1. E. G. Bro. trav. 54: 
Stamford Prerog. 29. b. 


C De aliis eſcheatis.] ome queſtion hath been made o theſe wozds, 
foz ſome have ſaid thet theſe wozds are to be under ſtood of common eſcheats, 
where tho Lord aicth withont heire, oz where he is attainted of felonp; But 
where the Load is attainted of high Treaſon, there the King bath the land by 
foʒłeitaure of whomſoever the land is held, and not in reſpec of any eſcheate by 
reaſon of arp ſetgniozte: and therefoze where William Riparavea Nozman, held 
lands in fee ofthe King, as ofthe honour of Peverell, and Riparave fozfeited his 
ſaid and foz Treaſon, and the King ſeiſed it as his eſcheate of Nozmandy, it 
this caſe the land ſo fozfefted was no part ofthe honour, as it ſhould have been, 
if ft nad come to the King, as a common eſcheate, foz it cometh to the King? 
reaſon ofyts Perſon, and Crowne, and therefoze if he graunt it over gc. the 
Patente 
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Patentee ſhall hold fi of ihe Bing in chiefe, and not of the honour. And all this 
is to be agreed, but yet the tenants that held befoze of the honour by Lintzhts 
ler bice, cannot hold of the Ling in chleke. 1. Foz that they hold not of the 
perſon of the Ring bat of the Honour. . Becauſe the tenure was not created 
by the ing, 02 anp of his pꝛogenitors, 2s hath ben ſeid. 

And fo doth Bra gon, who wzote ſone after the Statute, expound this great 
Charter to extend to fozfciture of Baronies fo2 treaſon, as of the Nozmans. 

And pet to make an end of all ambiguitics and queſtions , the Statute of 
1 b.. was made, which ts, as the tpozds be, i plain declaration and reſolution of 
the Common Law. Like wiſe the Statute of r. E. 3. which pꝛovideth, that where 
the lind that is holden of the King, as of an henour, s aliened without licence, 
nom n ſh?!l be thereby grie ved, is alſo a declaration ofthe Common law, 

By thts Chapter it appeareth, that a ſubze may have an honour, 


Do ee em - — C———_—_ — 


CAP. XSALL 


Ullus liber homo det de cætero amplius alicui, vel vendat 

alicui de terra ſua, quam ut de reſiduo terræ ſuæ poſſit 
ſutficienter fieri domino feodi ſervitium ei debitum, quod per- 
tinet ad feodum illud. n 


1 Firſt it is to be ſeene, what the Common law was befoze this Statute. 

2 hat is w2ought by this Statute, where the lands are holden of the 
King, 

2 What this Statute hath pzovided fn caſe where lands are holden of a 
Sabſc. 

1Befo2e this Statute, in caſe where the tenure was of a common perlon, the 
tenant might have made a fcofment of a parccll of his tenancp to hold of him, 
fo; the ſcignio2p remained intire as it was, and the Lozd might diſtreine in the 
ten ncp paxavaile (o2 his rent, and \:rvice ; but at the Common law, he could 
not have given a part of his tenancy to be holden of the Lo2d, foz the tenant by 
this Ac could not «vide the feigntozy of the Kozd which was intire, foz at the 
beginning the Lozd rcſerved his ſcigntozy out ofthe whole tenancy, and might 
diſtreine in every part thereot fog his leigntozp, but if the tenant might have 
made a feofkment of part to hold of the Lozd, then had he ſecluded the Lozd of his 
liberty to diſtreine foz the whole ſeignioꝛy in every part thereof, | 

At the Com non law the tenant might have made a feofment cf the whole 
tenancy to be holden o the Lo2d, fo2 that was no p3cjudice at all to the Lo20, 

a But in the Rings caſe it was doubted, whether his tenant might have given 
part ofthe tenancy to hold of himſelke, becauſe the Land, and the profit that 
might come to the King thereby, was removed farther off from him, and the 
meſnalty was e ver ol leſſe value, then the land, and koz that cauſe the tenancy 
was called paravatle: b and in 18.E. 1. the ing anſwered to a petitien in Parlia⸗ 
ment, Rex non vult alicuem medium, &c. and this queſtion remained after this 
Statute, about the ſpace of 133. pears, viz. till the c Statute of 34 E. 3. was 
made, whereby it ts pzovided, that alienat ons of Lands made by tenants, 


which held of H. z. oꝛ of other Kings befoze him to hold of themſelves, that the. 


alienations chould ſtand in lozce, ſavin to the King his pꝛerogative of the time 
ot his great Gzandlather, his Father, and his own, wherebp it appeareth that 


this pzreogative to have a fine fo2 alienation, d began in the raign of H. 3. which? 


was by this Ad. and therefoze he beginneth with H. 3. his great Gzandfather. 
e 2.0 the ſetond point by this Ac, where lands are holden of the king, asking in 
Copite,be it by Knights ſetvice, oꝛ in ſocage in Capite , allened without liceace, 
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there groweth, as hath been ſaid, to the King a fine: Fo2 by the Common law 
it was againſt the nature and purity of a fee-fimple, fo: the tenant to be reſtrai- 
ned from alienation. 

But ſome did hold, that upon this Act the land ſo alfened without licence 
was fozfeite to the Ring, by reaſon of theſe woꝛds, nullus liber homo det. &c. 
and others did hold the contrarp, that upon theſe wozds, the land was not foz: 
feited, but that it ſhould be ſeiſed in the name of a diſtreſſe, and a fine to be paid 
foz the treſpaſſe, which I take to be the better opinion; and the reaſon why our 
books ſpeake, that no fine was due befoze 20. H. 3. 1s, foz that about that peare 
H z. being of full age (as hath been ſaid) did eſtabliſh and confirme this great 
Charter, but in truth it was in 21. H. 3. as by the Charter it ſelfe appcareth. 

But this queſtion depended about the ſpace of 100. pears xc. And was not 
determined untill the Statute made in r.E.,z. whereby it ts enacted, that the 
King ſhall not hold them as fozfcite in ſuch caſe, bat that of lands ſo alicncy 
there ſhall be from thencefo2tb, a reaſonable fine taken in the Chaurncery , by 
due p2occs, which Act was but an cxpoſit ion of this Chapter of Magna Charta 
as to lands holden of the King in Capite aliened without licence, and extendeth 
to lands holden of the Riug by grand Ser iantie aliened without licence, 

To the 3. the great doubt upon this Act was, that in as much as this Aa 
was a p2ohibition generall, and impoſed no paine oz penalty, what paine the 
tenant, oʒ his ſeoſfee ſhould incutre, it he did the contrary; and by the common 6- 
pinion this Act was thus fnterpzeted: that when a tenant of a common perſon 
did alien percell contrary to this Act, the fcoffoz himſelfe during his life chould 
not avoide tf. quia nemo contra factum tinm proprium venite poteſt, but that his 
heire after his deceaſe might avoid ft by the intendmeut of this Act, to the end 
that men thould not purchaſe ſuch parcell, foz feare of loſing the ſame after the 
death of the feoffo2: but if the hetre apparant had jopned with his aunceſter in 
the feoffment, 02 after had confirmed it, and thereby had given his aſſent there- 
unto, he 02 his heires (ſhould never have avoided it, whether he ſurvived his 
Father 02 no; and ifthe hefre entred upon this Statute , the allence of part 
might pleadthat the ſervice, whereby the land was holdcn, might be ſafficient- 
ly done ofthe reũ due, and thereuppon iſſue might be taken. And J have ſcene 
divers ſuch Pzccedents bet weens this Ac of Magna Charta, and 18. E.1, 

Then came the@tatutec of 18.E. i. which enaceth quod de cætero liccat unicuiq; 
libero homini terras ſuas, ſen tenemcta ſua, ſeu partẽ inde ad voluntatem ſuam ven- 
dere, ita tamen quod ſeoffatus teneat terram illam ſeu tenementum illud de capitali 
Domino per eadem ſervitia. & conſuetudines, per quæ feoffator ſuus illa prins de 
eo tenuit, & (i partem aliquam earundem tetrarum, ſeu tenementorum alicui vendi- 
derit, feoffatus ille pattem illam immediate teneat de Domino. 

Man extellent things are enaded by this Statute, and all the doubts upon 
this Chapter of Magna Charta were clecred, both Statutes having both one 
end, (that is to ſap) foz the upholding and pꝛeſer vation of the tenures, whereby 
the lands were holden; this Aa of 18. E. 1. being enacted ad inſtantiam magna- 
tum Regni. 

1 Ftrſt this Statute of 18. E. 1. doth begin with a de cætero liceat, which 
p2ovett; that befoze it was not lawtull to alten part, unles ſufficient were left, 
and tuis appꝛoveth the afozeſaid common opinion, that in that caſe, the heire 
might enter, otherwiſe this Chapter of Magna Charta, had been in vaine and 
this de cætero liceat, had not needed. 

2 That bythis Statute ef 18. E. 1. the pꝛohfbition and penalty by this 
Chapter of Magna Chana, to avolde the ſtate of the feoffec is taken away; 
decxtcrcliccat, &c. 

The point afozeſafd of the Commen law that the tenant could not alien 
parcell to hold of the Lozd, is by this Ac of 18, E. t. altered. 

4 Another point of the Common law is by this Ac altered, that where by 
the Common law, he hath alfencd parcell to hold of himſelke, this is taken a. 
wap, and the altence Wall hold ol the Lozd pro pan ĩcula. 

5 Mhere 
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c, Where the Tenant had liberty, and election by the common Law to make 
a froſf:ment of the whole, to hold either of himſelfe, oz of the Lozd, now this 
liberty and election is taken awap, foz by this Act the Land muſt be immediately 
holden of the Lozd. 

6, That the King is bound by this Act, and this appeareth by the Regiſter, 
that the ing cannot charge the feoffee of part with the entire Rent, but there lt: 
eth a «Klrit De onerando pro rata portione ; But the Bing may graunt Lands to 
hold ol himſelfe, fo2 he is not reſtrained by this Act, foz hereby no man is reſtxaf- 
ned, but he which holds over ofſome Lozd, and the King holdeth ol none. 

But then here rileth a queſtion, It by this Chapter of Magna Charta, a fine 
ſoꝛ alicnation accrued to the King upon an alienation of the Kings Tenant in 
C apitc, and now this reſtraint (as hath been ſatd) being taken away, how can 
that perogative ftand when the foundation >, whereupon it is bullt 
faileth - 

But hereunto it is anſwered, 1. The reſtraint of Magna Charta, ſecundum 
quid, as to the avopdance of the ſtate of the feoff by the heire, is taken away, as 
bath ben ſaid, but not ſimplicicer, foz in reſpect of the King, the finefoz alienation 
remains due, and herewith agreth conſtant and continuall uſoge, 2. The Sta⸗ 
tnte of 1 E. ;. enacteth, Que deſormes de tielz terres & tenements alien ſoit reaſo- 
nable fine prile in leChauncery,and though it ſafth/ delormes) from hencefo2th,that 
was not, i hat any fine was due befoze, but, as hath been ſaid, to take away the 
queſtion of the fozfettnre. 

After this Act out of the Office of the Remembrancer of the Exchequer, 
Writs of Quo titulo ingreſſus eſt, to help the King to his reaſonable fine, iKaed 
out of the Erchcquer, io know hob the feoffz came to the whole, oz part of the 
Land, and of what eſtate, whereupon the feoff& was dziven to plead to his great 
charge and trouble, and therefvze upon conference had with the kings Officers, 
and the Judges, it was ozdained, that ſæing the Kings Tenant could not alien 
without licence, fo2 if he did, he ſhould pay a fine, that foꝛ a licence to be obtained, 
the King ſhould have the third part of the value ol the Land, which was holden 
reaſonable, and the feoff& ſhouid pay the ſame becauſe his Land was otherwiſe 
to be charged, and he rid of the trouble and charge by the Writ of Quo titulo in- 
greſſus cft; and tf the alicnation was without licence, then a reaſonable fine by the 
@tatute, was tobe paid by the alien, which they reſolved to be one peares 
value, which ever ſince conſtantly and continnally hath bene obſerved and 
paid. | 
This fine was to be paid by the alfen&, as hath ben ſald, oz by thoſe that 
claimed by oz under him, and if the fine be not paid, the Land hall be ſeiſed into 
the Kings hands; and the intent of a Parliament is alwayes intended juſt, and 
reaſonable ; and therefoze it a difleiſoz of Lands in Capice make an altenation 
without licence, and the difſefſ& enter. the Land ſhall not be ſeiſed foz the fine, 
foz the dilleiſe is in by a title befo2e the altenation, and ſo in other like caſes. 
It he in the reverſion levy a fine of Lands holden in Capite without licence, the 
leftg foz life ſhall not be charged with the fine, becauſe that eſtate was befo2e 
the altenation , but pet in a Quid juris clamat, the leſſæ ſhall not be compelled 
to attoꝛne, becauſe the Court will not ſaffer a pꝛejudice to the King fn like mans 
ner, as if the reverſion hadben altened in Mortmain without the Kings li⸗ 
cence. 

J have ben the longer in explaining this Chapter, becauſe it ſæmed ſo ob⸗ 


ſcure to ſome Readers in fozmer times, that they paſſed it over without any 
explanation. 


K 2 CAP. 


67 


Regiſtr. 268. 
F. N. B. 234. 


17 E. 2 ca. 7. 
1 E. 3. ubi ſapra. 


45 E. 3. ca. 6. 
17 E. 3.6. 


” — — — ⏑ —— 
—— . 4 —R᷑‚⸗.G. - — * 


1 
| 
kl 
' 
* 
1 


68 


Mirror ca. 5. 8 2. 
F. N. B. 34. 
44 E. 3. 2 1 
38 All. 22. 
50 Afl. p. 6. 


44 E. 3. 24 


See the fiſt part 
of the Inſtitutcs. 
ſect.g oo. 


Glanv. lib. 14. c. 3. 
15 E. 2. Coro. 3853 
17 E. 4. 120 UH. 6. 
43 Sramf. Pl, 
Cor. 58, 59. 

Bra tt. li.4. fol. 148. 
Brit fo. 5 J. Flet. l. 1 
ca. 33. Sce the firſt 
part of the Inſti- 
tute s, ſect. 24. 
leta ubi ſupra. 
Mirrot ca 56 2. 
& ca. 2. 85. 

5 * 3•14. 

28 E. 3.91. 

3 F. z. Coton. ; 57 
20 H. 5.46. 


Magna ( barta. Cap. 34. 


CAP. X XXIII. 


Mlnes Patroni Abbatiarum, qui habent Chartas Re- 
= Angliæ de advocatione, vel antiquam tenuram, 
vel poſſeſsionem, habeant earum cuſtodiam cum [vacave- 
rint] ſicut habere debent, ſicut ſuperius declaratum eſt, 


Cap. 5. 


This Statute is intended where the Patron, oz Founder of Abbepes, 02 Pzi⸗ 
oʒies by ſpeciall reſervation, tenure oz cuſtome,onght to habe the cuſtedy of the 
Tempozalties oftheſame, during the vacation, as many Patrons and Foun- 
ders in times paſt had, But ifthe Kfng be Founder, he ought to have the 
Tempozalties during the Nacation, of common Right by his Pzero- 
gat ive. 

If the King and a common perſon jopn in a foundation, the King is the Foun⸗ 
der, becauſe it is an entire thing. 

It a tommon perſon found an Abbep, oz Pꝛiezp, with poſſeſſions of ſmall 
value, and the King after endow it with great pofleions, pet the common 
perſon is Founder. Af a common perſon found a Chaunterp, and after the King 
tranflate it, and make it a Ponaftery, and endow it with poſſeſſions, pet the 
common perſon is in Law the Founder, becauſe he gave the firſt living ; lol 
the tranflation be from regular to ſecular, vel c contra. 


——— 


LAY. XAXXIF. 
Nt capiatur, aut impriſonetur propter appellum fer- 


minæ de morte alterius quam viri ſui. 


Foz this wozd, Appeale, f the firſt part of the Inſtitates. At the Common 
Law befoze this Statute, a woman, as well as a man might have had an appeals 
of death of any of her aunceftozs, and therefsze the ſon of a woman ſhall at this 
dap have an appeale; tf he be heire at the death of the anncefto2,fo2 the ſon is not 
diſabled; but the mother onelp, foz the Statate ſatth, Propter appellum famine. 
Vide mozeof this in the firſt part of the Inſtitutes. 


© Flera ſaith, Femina autem de morte viri ſui inter brachia ſua interfeRi, & non 


_ poterit appellare; And therewith agreth the Mirror, Britton, and 
racton. 

By inter brachia in theſe auncient Anthozs, is under ſtod the wife, which ths 
dead had lawfully in poeCion at his death ,foz ſhe muſt be his wife both of right 
— 2 foz in an appeale , Unques accouple in loiall Matrimony, 18 

od plea, 


A woman at this day may have an appcale of robbery, xc. fo; ſhe is not reftrab 
ned thereof. , 


This Writ of appeale ofthe death of her husband is annexed to her Widow 
bod, as her Quarentine ts, 


If the wife of the dead marry again, her appeale is gone, albeit the ſecond hul⸗ 
band die within the peare; foz ſhe muſt befoze any appealc bzought, cont! 


Cap.35. Magna Charta, 69 


e fxmina viri ſui, upon whole death ſhe bꝛings the appeale- 
= if We bzing — during her Widow-hod, and take husband, the H. 46. 
appeale ſhall abate,and is gone foz ever. 

Do likewile, tf in her appeale ſhe hath judgement of death againſt the 
Defendant, if after ſhe take husband, ſhe can never have execution of death 
againſt him. 

; — the husband be attainted of high Treaſon, oꝛ felonp, yet ił he be lain, ;; H. s; 

his wife ſhall have an appeale, fo not withſtanding the attaſnder he was vir 
ſuus, but the heire cannot have an appeale, foz the blod is cozrapted betwene 


them. 


C. Appellum fœminæ.] a hermoph2odite, if the male ſex be pzedo* 
minant, ſhall have an appeale of death as heire, but if the female ſexe doth exced 
the other, no appeale doth lie foz her as heite. 
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CAP. XXXV. 


Vllus Comitatus de cætero teneatur niſi de menſe in 
menſem, & ubi major terminus eſſe ſolebat, major ſit. 
Vide 2 Ed. 6. cap. 25. Nec aliquis Vicecomes, vel balivus 
ſuus faciat Turnum ſuum per hundredum, niſi bis in anno, 
& non niſi in loco debito & conſueto, viz. ſemel poſt Paſ- 
ch, & iterum poſt feſtum S. Michaelis, et Viſus francipleg 
tunc fiat ad illum Terminnm Sancti Michaelis ſine occaſione. 
Ita ſcilicer quod quilibet habeat libertates ſuas quas habuir, 
vel habere conſuevit tempore Regis Henrici avi noſtri, vel 
quas poſtea perquiſivit. Fiat autem viſus de frankpleg ſic: 
videlicet, quod pax noſtra teneatur, & quod Tithinga te- 
neatur integra ſicut eſſe conſuevit, & quod Vicecomes non 
quzrat occaſiones, & contentus fit de eo, quod Viceco- 
mes habere conſuevit de viſu ſuo faciendo, tempore H. Reg. 
avi noſtri. Vide Marlb. cap. io. 


C Comitatus. Quod modo vocatur Comitatus, olim apud Britones Tater leges R. Ed. 
tem poribus Romanorum in Regno iſto Britanni æ vocabatur Conſulatus; & qui Lomb. 129.4 b. 
modo vocantur Vicecomites, tune temporis Vice- conſules vocabantut: ille vero dice. 14 verbo Con- 
batur Vice-conlul, qui Cenſule abſente ipſius vices ſupplebat in Juris foro. 


Curia Comitatus, in @axon, dc FETEMOTE, i. Comitatus conventus. 1: H. 5. 18. 

E jus duo ſunt genera , quorum alterum hodie le Countie Court, a'tzrum 3 
le Tourne del Viſcount, clim Folkmote, vulgo nuncupatur; So as many times I. 43637. 
Turn” Vicecomitis is expzeſſed under the name cf Curia Comitatus, becauſe it 
extended thzonch the whole County: and therefoze ta the red Bonk of the Ex; In libro tuꝭ to, 
chequer, amongſt the Laws of Uing H. 1. p. 8. De generalibus placitis Comita- in vcaccin 54k 
tuum, it is thus contained, viz. | 

õicut ant qua ſuerat inſtitutione ſormatum, ſalitari Regis imperio vera eſt recor= 
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i. Turnorum 
placita. 


Regis pl xcita. 

i. The Pleas of 
the Crown hol- 
den in the She- 


roſes Tourn alſo, 


Lumb. fol 135. 


The oath of Al- 


legeance in the 
omn or Lect. 


Inter leges Edw. 
Regis.anteconq.r 


cap. 11. fol. 5 t. 


Inter leges Edgart 
Regis. ca-5.f0.80, 


Britton cape29. 


Fleta lib. 2. cap. 45 


Marlebr. cu to. 


31 H. 6. Leer 11. 


F. N. B. 169. a. 


Magna ( harta. Cap. 35. 


datione fu matum gereralia * Cc itatuun plecita ceitis Iccis, & vicibus & deſi- 
nito tempore per {:r gulas anni proꝝ incies CENVENITE debere, nec ullis ultra ſatigatio- 
nibus aguari, niſi propria Regis necefhtas, ve! commune Reęri cen modur la pius 
adj iciant. Inter{:nt autem Ep.icop! Comites, Vicede nun. Vicarn, Certcrarn, Al- 
derwarni Præ iecti, Pr. poſiti Barones, Va vaſſores I ir grew 11, & cateri terrarum 
Don ini diligenter im endertes; re nr alorun im unitas aut graVIOrum pra" itas, vel 
judicum ſubverſio ſolita miteres laceratione contmiart: Agar tur itaque primo, 
debica veræ Chriſtiani atis jura, ſecundo Regis placita, poſuemo cauſæ ſingulo- 
rum. &c. debet enim Slicryſmete, (1. the £! cr ffrs Tourne) bis; Hundieda, & 
Wapentachia, ( i. tie County C outte) duodec its in anro congregari. 

Aud truly did H.. ſay, Sicur anticua ſuerat ini itutione ſormatum: Foz theſe 
Courts ofthe Tourn, aud ofthe County, and of the Tete 02 view of frank» 
pledge mentioned hercafter n this Chapter were very auncient : fog of the 
Tourn you ſhz11 reade amor i the Lawes of Bing Fdw. Statutum eſt quod ibĩ 
¶ ſcilicet apud le folkmete) debent po, uli omnes, &c. conv enire & ſe fide & ſacra- 
mento non fracto ibi in unum & ſ mul contederare & c. ad deferdendum Reg- 
num, & c. una cum Dorrit o ſnag Rege. & terras ſuas & honores illius omni fideĩitate 
cum eo ſervare & ound illi, ut Do 110 ture Regi int. a & extra Regnum uni verſum 
Britanni æ ſde cs efe velint &c. Hanc legem invenit Arthums (qui cuondam 
fuir inciytiſſ Tus Re τπ mm/ & ita conſolidavit & con cderavit Regnum 
Britanni uri verſum ſempet in urum, hujus legis authoryare e pulit Arthurus 
prædictus Sarace rs & min icos a Regno, lex cnum ita dm ſopita tuit, donec Ed- 
garus Rex Angiorom qui fi t avus Edward Regis,illam evC'tavit,& erexit in lncem 
& per totum Reguum tirmiter ob ervari pra cepit: & hu us legis authoritate Rex 
Erneldre& ſubito uo & eodem die per um verum Regnum Danos oc- 
cidit. 

By the Lawes of Bing Edward, befoze the Conqucſt the firſt, which ſuc⸗ 
ceded King Alured, it 15 thus ei:aced : : 

Præpoſitus quiſque. i. Vicec- mes, Sauce 2 Sheriffe ad quartam 
circiter ſeprimanam frequentem populi concionem celebrato, cuique jus dicito 
xquabile, liteſque ſingulas cam dies condicti ad veniant dirimito. 

Þecebp it app-areth that Common Pleas bet wen party and party were hol⸗ 
den in the County Court every month, which agreth with Magna Charta, and 
other @tatutes and continnall uſage to this dap. 

And amongſt the Laws of King Edgar it is thus concerning the Sheriffes 
Tourn pz vided, 

Celeberrimus ex omni Satrapia bis quctannis convertus agito- cui quidem illius 
Diacetis Epiſcepus, & Senator interſunto, quorum alter jura Div ina, alter huma- 
na populum edoceto; which alſo agreth with Magna Charta, and other Sta- 
tutes and continuall uſage. 

By that which hath been ſafd, it appeareth that the Law made by King H. 1. 
was (after the great heat ofthe Conqueſt was paſt) but a reſtitution of the aun⸗ 
cient Law of England: And fozaſmuch as the Biſhop with the Syeriffe did goe 
in Circuit twice everp peare, by every hundzed within the County (which alſo 
appeareth by this Chapter of Magna Charta in thoſe wozds, Turnum ſuum per 
hundreda,&c.) it was called Tour, oz Toutu, which C:gaificth a circuit, oz per⸗ 
ambulat ton. 

Now let us peruſe the ſeverall bzanches of this Chapter. 


C Nullus Comitatus de cætero teneatur niſi de menſe 
in menſem, & ubi major terminus eſſe ſolebat, major ſi. 

This (as hath ben ſaid) is an aſtumance of the Tommon Law, and Cuſtome 
of the Realme. 


\ . 
C Comitartus.] Here Comitatus is taken in the common ſenſe foz the 
Co. inty Court, 
That 


Cap. 35. AM agna ( harta. 7 


Chat the Realme was divided into Connties long befoꝛe the raigne of King 
Alured, viz. in the time of the anncicnt Bzitons. der the firlt part of the In- 
ſtitutcs, $e:t.245. 


C Et ubi major terminus, &c.] This is altered by the Statute E. Cp 25. 
of 2 E.6. whereby it is pꝛovided that no County Court ſhall be longer deferred, 
but one month from Court to Court, and ſo the ſaid Court h all be kept every 
h, and none other wiſe. iS 

2 which Act — County of Fngland,concerning the f:me of the ker ping of 
the County Court is governed by one and the lame Law. | 

And there is ts be accounted 28. dayes to the legall month in this caſe, and 
rot accozding to the month of the Kalender, 


C Nec aliquis Vicecomes, vel balivus ſuus faciat Tur- 
num ſuum per Hundredum , niſi bis in anno, & non niſi 
in loco debito & conſueto, viz. ſemel poſt Paſch. & iterum 


oſt feſtum S. Michaelis.] Mere this bzanch ſaith, Semel poſt paſz 31 E.;. cu. 
ch. &c. The @tatutc of 31 E. 3. explaineth it, viz. one time within the mont 
aft er Eaſler, and another time within the month after S. Michael. and if they hold 
them in any other manner, tben they ſhould loſe their Courn foz that time, Nan 
which is as much to ſzp, as the Court fo holden foz that time, all be utterly * ie 845 
void, and the Shertitfe ſhall loſe the p2ofits thereok. YE 


C Niſi in loco conſueto.] This remaineth to this day, es 
Dier 4. & 5. Phil. 
C Per hundreda.] ow Hundzeds, and the Courts of the Pundzeds & Nx. 151. 


firſt came, ſ& hereafter in this Chapter. 


C Et Viſus franciplegii tunc fiat ad illum Terminum 


Sancti Michaclis CC. It hath appeared befoge, that of auncient time 
the Sheriffe had two great Courts, viz. the Zeurne, and the County Court: 
Afterwaros fo2 the eaſe of the people, and ſpecially of the Hausband man, that each 
of them might the better follow their buünelle in their ſeverall degres, this 
Court here ſpoken of, viz, view of frantpledge, 02 Lt was by the King divided, 
and derived from the Tourn, and graunted to the Lozds to have the view of 
the Tenante,and Reftants withla their Pannozs,xc, Do as the Tenants, and 11489. 
Reſiants ſhould have the ſame Juſtice, that they had befoze in the Tourn, done 1; H. 49. lib. 11. 
unto them at their vw1 does without any charge 02 lofſe of time, and foz that fo-45- Godficycs 
cauſecame the duty in many Lets to the Loꝛd Decerto Lete, towards the charge ©** 
of obtaining the grauut of the ſatd Leek. 

Do likewiſe, and fo: the ſame reaſon were Hundꝛeds, and Pimdzed Courts, 
divided ond derived fromthe County Teurts,and this the King might doe, fo | 
ths Tourn and Let both are the Kings Covrts of Recozd: And as the Ring 
map graunt a man to have power Tenere placita within a certain pzecinct, gc. 
befoze certain Judges, and in a manner exempt it from the juriſoicton of his 
higher Courts of Juſtice, ſo might he doe in caſe ofthe Tourne, ind Yundzed 
Courts: ſo as the Courts and zudges map be changed, but the Lawes and 
Cuſtomes, whereby the Courts pꝛoced, cennot be altered. And as the County 
Court, and Yandzed Court are of one Juriſ. icon, ſo the Tonrne,and Leet be 
allo of one and the ſa ue juriſdia ion; foz Derivativa poteſtas eſt ejuſdem juriſdi- Regula. 
Ctionis cum primꝭtixa. 

Che ſtyie of th T ourr is Curia ſtane plegii Domini Regis tent᷑ apud L. coram 37 H. s. Leet it. 
Vicecomite in Lurno ſuo tali die &c. Aud thstefoze in ſome obs it is called * H. 7-1 
the Lecte of the $7ourn, And theretoze where the Sheriffe ftpled his Court, 6 HI. 7. 2. 8 H.. r. 
Turũ Vicecoſit tent tali die aj ud L. &c. it was teſolved that it was inſafficient foz 

that 
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12 H. 18. 
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Paſch. 5. Jac. lib. 
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Cicero. 


Mirror ca. 1. $417. 
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6 H. 7.2. & 3, 


30 H. 6. Leer 11. 
24 H. 8. Br. 

Leet 23. 

22 H 6.14. 
174. 

12 H.. 15. 

38 H. 6. 7. 

Dur 7 El 2335 
234. 
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that this wozy Tourn is but the perambulation cf the Sheriffe, but bythe right 
{pic of the Zovrn, it appeareth that the Z0urn and Leet have but one ye and 
the ſame juriſdiction, 

But foz want ofthe knowledge of antiquity tt was obiter, in 18 H. 4. dented 
that the Tourn, andthe Lect were ol one juriſdiction, end two inllentes are 
there put, viz. that the Lect hat conuſance of bzcad and alr, that is, of the alliſe 
of bꝛead and ale, and the Tourn hath not conuſance thereof ; and the other ts, 
tha in the Leet they have authozity de preſenter ceux queux ne {ont lies, abzidged 
by Fit zh. a preſerter ceuo que ne font miles in le decennarie, 

To the fi {& ii is cleare, That the bzeach of the auiiſe of bʒead and Ale is pꝛe⸗ 
ſentoble in the Tourn, as a common nuſarce, and therewith agreeth conſtant 
and continnall experience, and reaſon p2oveth, that the derivative cannot have 
conuſance ot that which the pzimitive had not, unlefle it be given by ſome Act 
of Parliament; and herewith agreeth the ſtyle of the Tourn, and the authozity 
of later Boks, 

As to the ſecond, it is ill repozted in the Book it ſelfe ; but ff it be intended 
as Fitzh. abzidgeth it, then it is cleare that in the Tourn they that be not put 

to the decennary map be inquired of, foz, as hath been often ſaid, the ſtyle of 
Tourn is, Curia viſus frank pleg” ; and the derivative cannot of comm. n itght 
have moze then the p2tmitive. 

But both of the Tourn and the Lecte, this may be truly ſatd, 

Tempora mutartur, & no: mutamur in illss ; 
Quodque vera inſtitutio ĩſtius curiæ evanuit, & velut umbra ejuſdem ad huc rema- 
net: habemus quidem Senatus conſultum, ſed in tabulis repoſitum, & tanquam gladi- 
um in vagina reconditum. 

But now let us return to our Magna Charta. 


C Et viſus de franc plegio tunc fiat ad illum Terminum 


Sancti Michaelis ) &c.] Jt is tobe obſerved that the pzecedent bꝛanch is, 
That Vicecomes non faciat Turnum per Hundredum niſi bis in anno, as hath been 
ſaid, viz. Semel poſt Paſch* & iterum poſt telium Sancti Michaelis; This clauſe 
extendeth to the enquirp of telontes, common nuſances and other miſdecds, the 
view of frankpledges, and to all things inquirable tn the Tourn. Now by thts 
clauſe it is pꝛovided that the Article of the Tourn concerning the view of ſrank- 
pledge, being here under ſtod in a particular ſenſe, ſhall be dealt wu hall by the 
Shcr:ffe in his Tourn but once in the pear,viz.at the Tourn holden after | aller, 
and ſo it hath been f-2merlp expounded ; and therefoze it was well ref: (ved in 
24 H. 8. that this clauſe of the Statute of Magna Charta. ts to be underſt@d of 
the Leet of the Tourn and not cf other Leets and ſo without que ſtion is the Law 
holden at this day, That he that claimes a Leet by Charter, muſt bold it at the 
ſame dayes which ere contained in the Charter, and he that claimes it by pze⸗ 
ſcription may claime to hold it once oʒ twice every peore, at any ſuch dapes as 
ſhallupon'reaſogable warning be appointed, if the ul. ge bath been ſo, ſo that it 
hath been kept at uncertain times, oꝛ elſe it ought to be kept at ſuch certain dayes 
and times, as by pzeſcription hath been certainly uſcd; end the next wozds to 
this claule bee, Ita ſcilicet quod quilibet habear 1iberrares ſuas, quas ha- 
bum, & c. doe cxplaine the meaning of this Ch pter, that it extended not tothe 
Lcets of the Dubjecs, but they ſhould have their liberties, as befo2e they had;and 
this alſo appcareth by the concluſion of this Chapter, Et quod Vicecomes, &c- 
comentus fit de eo quod Vicecomes habere conſuevit de Viſu ſuo taciendo; 
Do as it mult be Vilus iuus, the @heriffes Titew, wutch of necefſitp maſt be pats 
cell of the Tourn; and it is ſaid in the Mirror, that this view of frankpledge(pars 
cell ofthe Tourn) ſhould be made once cvcrp peare. ; 


C Fiat autem Viſus de franc pleg lic, &c.] Here it aypens 
reth that the view of frankpledge Would have two ends, 1, Quod pax 
nottra 
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rollra teneatur. 2. Quod Trichinga teneatur iuntegra. 8 

#03 the firſt, that the Kings peace might be kept; the right inſtitution of the 
vlew ol Franke pledge, and whercon the name came is to be conſidered, which 
{3 as followeth. 

Franci plegit. i. Libert fidejuſfores, free ſureties oʒ pledges ; and here it is ſaid 
Fat viſus de Francis plegiis, ita ſcilicet quod pax noſtra teneatur, that is, let the 
view of pledges 02 ſarettes fo free-men be made, ſo that our peace may be 
holden; Now the inſtitution hercof, foz the keeping of the Kings peace, was, 
that every free man, at hts age of 2. pears, ſhoaldin the Leet (if he were in a⸗ 
ny) oz in the Tourne, (he were not in any Leet) take the oath of alleageance 
to the Uing, and that pledges 62 ſurcties ſhould be found in manner hereafter 
erpꝛeſſed foz his truth to the Bing, and to ail his people, oz elſe to be kept in 
pzifon: This Franke pledge tonſi ſted moſt commonly of ten honkholds, which 
th: Saxons called Theorhung, in the Nozth parts they call them Tenmentale, in 
othcr places of England Tirhing, here tn this chapter Trichinga. i. Decemvirale 
collegium, whereof the maſters of the nine families (who were bound) were of 
the Barons called Freoborgh, which in ſome places is to this day called free Bar- 
rowe. i. Free ſurety » ez Franke pledge, and the Paſter of the tenth houſhould 
was by the Saxon called by divers names,viz, Theothungmon,to this day in the 
Weſt called Tychiogman, and Tinenheoſod and Freoborher, i. Capitalis ple- 
gius, chtefe pledge: and theſe ten malters of families, were bound one foz ano» 
thers family, that cach man of their ſeverall familtes ſhould ſtand to the Law, 
oz if he were not fozth coming, that they ſhould anſwere foz the injurp oz ol. 
fence by him committed, De eo autem qui fugam ceperit, diligenter inquirend' ſi 
fuerit in franco plegio, & decenna,tunc erit decenna in milericordia coram Juſtitia- 
riis noſtris, quia non habent ĩptum male factorem ad rectum. 3 

Hetcbp it appeareth, that the pzecinc of this frank pledge was called decenna, 
becauſe it confiſted moſt tommonlp, as hath been ſaio, of tenne houſholds, and e; 
bery man of theſe ſcverall houſholds, foz whom the pledge oz ſurety was taken 
were called d:cennarii, becauſe everp particular perſon in the Kingdome was of 
one decenna e other, which names are continued as hadowes of antiquity to 
this dap. Ordcine fuit anciemment,que nul ne demurraſten le realme ſil ne fuit en 
direih & picvye de frank homes, appent aux vii de viewer un fois per an' franke 
pledges & les plevys,&c, 

By the due execution of this Law, ſach peece (whereof this chapter ſpeaks 
eth) was univcrfaily holden within this Realme, as no injuries, homictdes, 
robberics, thefts, riots, tumalts, oz other offences were committed; ſo as a man 
with a white wand might ſatelp yave ridden befoze the Conqueſt, with mach 
mony about him, withour anp weapon thzoughout England;and one faith truelp, 
conjeclura eſt, caq; non levis haut ica multis ſtatuiſſe priſca tempora ſceleribus, 
quippe quibus rapinæ, furto, cx, plurimiſq; aliis ſceleribus mulctæ imponebantur 
pecuniariæ, cum hiis hac noſtra tempeſtate nos omnibus merito capitis pæ nam irro- 

gamus, &c. 


J Et quod trithinga teneatur integra.] Trithinga 62 Titkinga is 
expounded koꝛ Theothinga, which fignifleth the Frankpledge of tenne houſbolds, 
as hach been ſatd, and it is notably expounded by Fleta, which there ven map 
read at large, the ſcnſe hereof ie, quod Trithinga, ſive Theothinga. i. Decemvixaſe 
collegium teneatur integrum. i. that no man be not within ſome decenna oz 
other, ſo as he map be bzought fozthto ſtand to right if he (hall offend: Olim Tri- 
thinga ſigniticabat tria vel quatuor hundreda, quod autem in Trithinga definiri non 
poterat, ferebatur in ſcyram. 


What perſons ſhall come to the Tourne and Leete, ac. and who be exempted. 
fee the tatute of Marlebridge, and the aunctent authozs, : 


7 Tempore Regis Henrici avi. 


] Twice repeated in thi 
vid. befoze Cap. i 5. 16, P his Chapter 


* dee 


ta 


BraQ.lib.z.f 124. 
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Bract. ubi ſup. 
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Bract. ſol. 19. b. 


Brit. ubi ſup. 
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ee the expoſition of this Statute Rot. Clauſ. anno 18. H. 3. nu. io. 


Et quod Vicecomes non quætat occaſiones, & contentus 
ſir de eo quod Vicecomes habere conſuevit de viſu ſuo faci- 


end', tempore Henrici Regis avi noſtri. By the Common law, to 
Mirror.c 2. C. 5- gyotd all cxtoztion and grievance of the Subject , no Sherile, Cozoncr, Ooa⸗ 
Bruton, fal. 3. b. er, 02 other of the Kings Pinifters ought to take any reward foz doing of his 
3 = A office, but only ofthe King; and this appeareth by our books, and is fo detlared 
6. tem & offici- and enacted by ac of Parliament in the 3. E. 1. And a penalty added to the p20- 
um. & lib. a. c. 39. hibition of the Common law by that Ad: And Forceicne Cap, 24, ſaith, Viceco- 
27. Al. p14 mes jurabit ſuper ſancta Dei Evangelia, inter articulos alios, quod non aliquid rect- 
2 2 piet colore, aut cauſa officii ſui, ab aliquo alio, quam a Rege. 
1H — 8 H. But after that this rule of the Common law was altered, and that the Sherife, 
$.cap.22, 21.4.7 C020ner, Goaler, and other the Kings miniſters, might in ſome caſe take of the 
. ſubject it is not credible what extoztions, e oppzeſſions have thereupon enſued. 
W.. caf. 26. So dangerous a thing it is, to ſhake o; alter any of the rules oz fundamen- 

tall points of the Common law, which in truth are the maine pillars, and ſap» 

pozters of the fabzick of the Common-wealth, as elſewhere J have noted moze 
See the preface - At large, and pet not ſo largelp, as the weight ofthe matter deſerveth, 


to the 4. part © 


my reports. C Contentus ſit de eo quod Vicecomes habere conſue- 


vit, &c.] Theſe wozds are not to be intended of any reward, ec. (foz the 
, Sherife by Law, as hath been ſatd, could take no reward foz doing of his office) 
but of the pꝛofita of the Court of the Tourn, and ſach only as were accuſtomed 
in the raigne of H.z. So they muſt be verpauncicnt, foz the which the Sherife 
ſhould (by an aun tient low) pay a certaine ſumme de proficuis comitatus, and 
ſhonld be charged in the Exchequer foz this certain ſamme. 
And it is to be oblſei ved. that it any man be grie ved contrary to the purview 
Regiſt. 16. 174+ ofthis Ad, he may, as hath becn ſaid, foz his relicfe therein, have an action up» 
wes on this Statute. albeit no acton be expzefly given, which in this, and manp o⸗ 


F. dan. — — ther like caſes upon the branches ol Magna Charta, is woʒthy ot obſervation, 
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42.E.3-5.38.H 
7. 6. H.7- 2 3 


— — — — 
—— — 


CA AAXFL 


Ec liceat de cætero alicui, dare terram ſuam alicui domui 
Religioſæ, ita quod illam reſumat de eadem domo te- 
nend. Nec liceat alicui domui Religioſæ terram alicujus ſic 
accipere, quod tradat illam illi, a quo eam accepit tenend-. 
Si quis autem de cæteto terram ſuam alicui domui Religioſæ 
ſic dederit, & ſuper hoc convincatur, donum ſuum penitus 
caſſetur, & terra illa domino illius feodi incurratur. Vide ſta- 
tutum de Religioſis, Ang. E. i. | 


Mitrat. c. 5. G. 2. 
Glaavy.l.6.c.7. 


3. E. 4. 12. 

$ce the 1. part of 
— ſet, This Chapter is excellently abzidged, acco2ding to the effec thereof, and 
233 ___— notablp expounded by a Parliament holden by King Ed. 1. ſonne of H. 3. the 
es woꝛds whereof are theſe, Of late (viz.anno 9. H. 3. cap.36.) it was pzovided 
23-112. AM. 436. that religions men ſhould not enter into the fees of any without licence, and 
icitron.fol 32.b, Will of the chiefe Lozds, of whom ſach fees been holden {mmedtatelp: whereby 


+-1cra.lub. j cap. gj. It appeareth, that by this Chapter of Magna Charta, a gift of lands to anp reli⸗ 
gious 


Cap.36. Magna ( harta. 75 


nious houſe was pzobibited, notwithſtanding the Religious houſe gave not the 
ſame back again to hold ofthe ſame houſe, 1c. but kept the Lands ſo given unto 
themſelves in their own hands: and in that caſe, that the Land ſhould tncurre 
tothe Lo2dc> the f&, conſider well the wo2ds; and the interpzetation is wozthy 
of obſervation foz the interpzetatton of other Statutes in like caſes, bill part of if 
Foz the wozd Mortmain, fu the firlt part of the Inſtitutes. ' —— Cop. 
There were two cauſes of making of this Statute : one that the ſerbices that Frank almost 
were due out of ſuch fers, and which in the beginning were created foz the de- 
fence ofthe Realme, were unduly withdzawn. 2. The chick Lo2ds did lole 
their Elcheats, Wardſhips, Relicfes, and the like; foz which cauſes , divers 
pzovident Lozds at the Creation of the Sciantozp had a clauſe in the ded 
of feoffement, Quod licitum fit donatori rem datam dare, vel yenderecui volueric, 
exceptis viris religioſis, & Judæis. Vide Bracton, libro 1. fol. 13. Pany of theſs Brack. Ii r.fol. 13. 
dteds J have ſeene. 
But the Eccleſtaſticall perſons (who in this were to be commended, that they 
had ever the beſt learned men in the Law, that thep could get, ot their Councell) Plctalib. 3. cap.s 
found many wapes to cræp out of this Statute,viz. religious men; as Abbots, 5 
Pꝛioꝛs, and other CccleſiaTticall perſons regular, to purchaſe Lands holden of 
themſelves, oz take leaſes foz long term foz pears, and many other devices thep 
had to eſcape out of this Statute; and Biſhops, Parſons, and other Eccleſiaſtt- 
call perſons ſecular tok themſclves to be out of this Statute, 
The ſaid Statute of 7 E.1. intended to pzovide againſt theſe devices, in theſe *5 N. 2 cap. 5. 
woꝛds, Quod nullus religioſus, aur alius quicunque ( i. other whatſoever of like ;2 Aﬀ.p.17. 
quality of being, a body politique,oz cozpozate, Eccleſiaſtical, oz Lap, ſole, oz 2 ere 
aggregate of many) terras aut tenementa aliqua emere, vel vendere ſub colore dona- ©" IN 
tionis aut termini 3 And to pzevent all other inventions and evaſions added theſe « The 
generall woꝛds, Aut ratione alterius tituli cujuſcunq; terras aut tenementa ab aliquo are — bl — 
recipere aut alio quovis modo arte vel ingenio ſibi appropriare præ ſumat, ſub forista- plained. — 22 
ctura eorundem. ca C. 19 H.6, 56. 
A man would habe thought that this ſhould have pꝛevented all new devices, ** £3'< 
but they found alſo an evaſion out of this Statute, foz this @tatute of 7 E. 1. 1 1 
extended but to gifts, alienations, and other convepances made betwern them 3 N 
and others, Arte vel ingenio, &c. and therefoze they gave over them; And they 7 E.;. 59. 
pꝛetending a title to the land (that they meant to get)bzought a Præcipe qd reddar, 21. 3. 46. Rot. 
againſt the Tenant of the land, and he by conſent and colluſion ſhould make de⸗ arliam. 5 R. 2. 
fault, and thereupon they would recover the land, and enter by judgement of — of ape - 
Law, Et ſic fieret fraus Statuto. convey alR 4 * 
When this new invention was pꝛovided fog, and taken away by the Statute . cp. 2. 
of W. 2, pet found they out an-evaſion out of all theſe Statutes, foz now Fler lib. z. cap. . 
they would neither get any Land by purchaſe, gift, leaſe, oz recovery, but they E. 19. 
cauſed the Lands to be conveyed by feoffement, oz in other manner to divers 

perſons, and their heires, to the uſe ofthem and their ſucceſſoꝛs, bp reaſon where- 
of they tokthe pzofits ; but this was enacted by the Statute of 15 R. 2. to be 1/4. 
moztmain within the fozfeiture of the ſaid Statute of 7 E. 1. ee 
— the foundatton of all theſe Statutes, was this Chapter of Mag» 


L 2 CAP 


Magna (harta. Cap. 37. 
C AP. XXXVII. 


icut capi conſuevit tem- 
Fleta lib.2.c4.60; — "a de cætero capiatur ſicut cap e 


pore Henrici Regis avi noſtri. 


¶ Scutagium.] vide foz this the firft part of the Inſtitutes, lib. z. Cap. 
Eſcuage.ſect. 95. 


« Tempore Henrici Regis avi noſtri.] Here is another refe- 


rence to the raigne of King Henry the ſecond. Oer foz this befoze, 
Cap. 15. &c, 


-— —____ 


— — — — 


—— — — ——— —— —— — — 


CAP. XXXVIIL 
Alvæ ſint Archiepiſcopis, Epiſcopis, Abbatibus, Priori- 


bus, Templariis, a Comitibus, Baronibus, 
& omnibus aliis, tam Eccleſiaſticis perſonis, quam ſeculari- 
bus, omnes libertates & liberæ conſuetudines, quas prius 
habuerunt. Omnes autem iſtas conſuetudines & libertates 
prædictas, quas conceſsimus in Regno noſtro tenend' 
(quantum ad nos pertinent) erga nos & hzred' noſtros ob- 
ſervemus, & omnes de Regno noſtro, tam Clerici quam 
Laici obſervent (quantum ad ſe pertinent) erga ſuos. Pro 
hac autem donatione & conceſsione libertatum iſtarum, & 
aliarum libertatum contentarum in Charta noſtra de liber- 
tatibus Foreſtæ, Archiepiſcopi, Epiſcopi, Abbates, Priores, 
Comites, Barones, Milites, liberi Tenentes, & omnes de 
Regno noſtro dederunt nobis quinto-decimam partem om- 
nium mobilium ſuorum. Vide Stat. 7. Anno 25 E.;. Con- 
ceſsimus etiam eiſdem pro nobis & hæredibus noſtris, quod 
nec nos, nec hæredes noſtri, aliquid perquiremus, per quod 
libertates in hac Charta contentz infringantur vel infirmentur. 
Er ſi ab aliquo contra hoc aliquid perquiſir fuerit, nihil 
valeat, & pro nullo habeatur. Hiis teſtibus Bonefacio Can- 
tuar Archiep', E. Londonenſi Epiſcopo, & aliis. Datum 
apud Weſtm* decimo die Februarii, Anno Regni noſtri 
nono. 


This Chapter doth conſiſt of ũ xe parts, 
Firl it is enacted, That all the Liberties, and Free · C uſtomes, which any 
Arch⸗ 


renner S aA tt ai. a. . A — AS m A —˙ J Ee NESS 


Cap.38. Magna Charta. 


Archbiſhop, Biſhop, Abbot, Pꝛioz, Templar, Bolpitaller, Earle, Baron, oz any 
perſon either Eccleſtaſticall oz ſecular, have had, be ſafe, that is, whole without 
pꝛejudice unto them, foz the wozds be Salvæ ſint omnibus Archiepiſcopis, &c. 
omnes libertates, &c. all the liberttes,4c. be ſafe to all Archbiſhops, ic. ſo as this is 
no ſaving to them, but in effect, an Aa that they ſhould enjoy them: foz regular- 
ly a ſaving in an Ad of Parltament enlargeth not, noz extendeth to any new 
thing, but pꝛelerveth a right oz intereſt, that is fozmer to things contained in ths 
Ac, which by the wozds of the Act might have been given away. But this 
clauſe doth enlarge, and extendeth to all other liberties, and free cuſtomes, which 
any Subject Cccleſiaſticall,oz Tempozall ought to have; and therefoze the En» 
glich Tran lation, both in this and many other places of this great Charter, is 
verp vicious. But it is pꝛinctpally to be obſerved, that here is not any ſaving 
at all foz the King, his heires, 03 @uccefſozs, to the end that the King, his heirs, 
and Succeſſo2s, againſt all pzetences of evaſions, ſhould be bound by all the 
bzanches of both theſe Charters. 

The ſecond is, that all the Cuſtomes, and Liberfies, which the King had 
graunted to bs holden within his Realme, foz him and his hetres, the King him⸗ 
ſelfe and his heires, as much as appertatned to him oz them, ſhould obſerve and 


kt pe. 

The third is, that all the men of this Realme,as well of the Clergy as of the 
Laitp, the ſaid Cuſtomes and Ltberttes foz themſelves and their heirs, as much 
as to them appertained, ſhould obſerve and kepe, 

This is the chiefe felicity of a Kingdome, when god Lawes are recip3o- 
cally of Pzince and people (as is here undertaken) duly obſerved, 

The fourth is, that foz this gift and graunt by the King, of the Liberties con» 
tained in this great Charter, and of others contained in the Kings Charter of 
Liberties of the Foꝛeſt, the Archbiſhops, Biſhops, Abbots, Pzfozs, Earles, Ba- 
rons, knights, Free holders, and other the Kings Subjects, Citizens, and 
Burgeſles, (aſſembled in Parliament) gave unto the King one fiftenth ; which 
pꝛoveth, that as the fifteenth was graunted by Parliament, ſo was this great 
Charter alſo graunted by anthozity of the ſame; But ſince this time the manner 
of the fifteenth is altered; fo2 now the fifteenth, which is alſo called the Task, is 
not oziginally ſet upon the polles, as at this time it was, but now the fiftenth is 
certainly rated upon every Towne. And this was by vertue of the Kings Com⸗ 
miſſions into every County of England in 8 E. 3. taxations were made of all 
the Cities, Bozoughes, and To bons in England, and recozded in the Excheguer, 
and that rate was at that time the fiftenth part of the value of every Town, 
and thercfoze retaineth the name of the fifteenth ſtill. 

And alter the fift&enth is graunted by Parliament, then the inhabitants rate 
themſelves foz papment thereof, and if one towne bee jopned with another in 
the rate ofthe totall, and ſubdivided on each a certain rate in that Commiſſion, 
and the one is rated to low, and the other to high, there lieth a Writ called, Ad 
æqualiter taxand” tobe taken out ofthe Exchequer to rate the Townes equally, 
The Subſidig is uncertaine, hecauſe it is ſet upon the perſon, in reſpec of his 
Lands, 02 gods, which commonly doe ebb and flow. 

The fift is, that the King did graunt fog him, and his heires, that neither he, 
no2 his heires, ſhall ſeke out any thing, whereby the liberties in this Charter 
contained map be bzoken,o2 weakned : And if by any man againſt this Charter 
any thing ſhould be ſought ont, it ſhould be of no value, and holden foz nonght. 
And all theſe doe evidently appeare in this Chapter, 

The fixt and laſt is Huis teſtibus. 

It is true, that of auntient time nothing paſſed fromthe King of Franchiſes, 
Libertics, P2iviledges, Pannozs, Lands, Tenements, and Hereditaments of 
any cſtate of inheritance, but it was by the advice of his Councell expꝛeſſed un⸗ 
der Hiis teſtibus, as it was then, and continues to this dap in the creation of 
any to any degree of Nobility, foz thereto Hiis teſtibus is fill uſed. 

This concluſion of the Kings graunts with Hiis ceſtibus was uſed by King 
H. 2. 
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Hil. 3. Jacob. 
lib. 8. The Prin- 
ces Caſe. 


Rot. pat. 6 E. 3. 
2. Pare, nu. 10. 
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See the firſt part 
part of the Inſti» 
ſtares, ſc. 1, 


Hil. 2. Jac. in 
Cancellaria. The 
Princes Caſe. 
Lib. 8. fol. 19. 


Magna ( barta. Cap. 38. 


H. 3. and his Pꝛogenitoꝛs Kings of this Realme befoze him, and by his ſon E. 1. 
and by E. a. and E. 3. aſtet him: Afterwards, in the beginning of the raigne of 
R. a. I finde the clauſe of Hiis reſtibus was left out, and in ſtead thereof came in 
Teſie me ipſo in this manner, In cujus rei teſtimonium has literas noſtras fieri ſe- 
cimus patentes: Teſte me ipſo,which fince by all his Succeſſoʒs Aings, and Queens 
ol this Kealme (except in Creations) hath ben uſed. 

Thoſe that had Hiis teſlibus, were called Chartæ, as this Charter is called 
Magna Charta, and fo is Charta de Foreſta,&c. and thoſe other that be Teſte me 
ipſo, are called Letters Patents, being ſo named in the clauſe of In cujus rei te- 

imonium has literas noſtras fieri fecimus patentes. 

And this was the aunclent fozme alſo of the D&eds ol Snbjecs, concluding 
with Hiisteſtibus, which continued untill, and in the raigne of H. 8. but now is 
whollp omitted, and now the witneſſes are ſubſcribed under the Deed, oz endoze 
ſed thereupon. 

Nowupon this occaſion fo treat how theſe clauſes, Datum per manum no- 
ſtram, per manum Cancellarii noſtri, per ipſum Cuſtodem, & Concilium,&c, entred 
in, and went out: when theſe clanſes, De gratia ſpeciali, and Ex certa ſcientia, & 
mero motu began, (which continue to this dap) and the cauſe and reaſon ot the 
inſerting of the lame; and when and wherfoze theſe clauſes were ſubſcribed under 
the Letters Patents, Per ipſum Regem, Per breve de ptivato ſigillo, Authotitate 
Parliamenti,&c, came in, (which ſtill doe continue) would aske a ſeberall Trea⸗ 
tile of it ſelfe, and not pertinent to our purpoſe foz the underſtanding of this 
Charter of Magna Charta, and therefoze purpoſely J ſpeake not of 
them, 

Here be Witneſſes to this great Charter, a great number of Reverend,and 
Honourable perſonages,in all 63, of which there were ol the Clergy 31. whereof 
there were 12. Biſhops, and 19, Abbots , and Hugh de Burgo Chiefe Juſtice, 
and 31 Carles and Barons, as hath been ſaid befoze. 

Beſides, it was eſtabliſbed by Authozity of Parliament, which was holden 
at Weſtminſter, in fozme of a Charter, as many others have bæn, foz which, as 
hath been laid like wiſe . bx Parliament the Lozds and Commons gave a fiftenth, 
Df Aas of Parliament in fozm ofa Charter, pon map teade at large in the Prin- 
ces Caſe, and therefoze nixd not to be recited, 
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STATUTUM 


r ER nix 


APEATIEEEIIT IE 8988888887 88888888 8885 
STATVTVM de MERTON 
Editum Anno 20. H. 3. 


E is called the @fatnte of Merton, becauſe the Parliament was 
holdenat the Ponaſterp of the Canons regular of Merton, lea- 
ven miles diſtant from the City of London, which Ponaſtery 
was founded by Giſlebert a noble Nozman, that came in with the 
Conqueroz. And thts is that Monaſtery of Merton, the Þ 2193 

whereof had a great caſe in Law, which long depended betwe&n 
him and the Pꝛioꝛ of Bingham, 


Roviſum eſt in Curia domini Regis apud Merton, die 

Mercurii, in craſtino Sancti Vincentii, anno regni Regis 
Henrici filii Regis Iohannis viceſimo, coram W. Cantuarienſi 
Archiepiſcopo, & Coepiſcopis ſuffraganeis luis, & coram ma- 
jore parte Comitum & Baronum Angliæ ibidem exiſtentium, 
pro coronatione ipſius domini Regis & Elianoræ Reginæ, 
pro qua omnes vocati fuerunt, cum tractatum eſſet de com- 
muni utilitate Regni ſuper articulis ſubſcriptis, ita proviſum 
fuit & conceſſum, tam a prædict Archiepiſcopis, Epilcopis, 
Comitibus, Baronibus, quam ab ipſo Rege, & alis. 


Coram Cant. Archiepiſcopo, et Coepiſcopis ſuffraganeis 


ſuis, ] Suffraganeus p2operly is a vicecterent of a Bilhop, inſtituted to ald 
and aſſift him in his ſpiritual office, and is fo called a ſuffragiis : Df theſe pon 
map read in the Statutes of 26.H.8. 1, & 2. Phil. & Mariz. 1. Eliz. And where 
ſome copies have Coram Cantuar' Archiepiſcopo, & Coepiſcopis & ſuffraganeis; 
this latter conjunction (&) is moze then ought to be; fog tuffraganeis ſuis muſt 
relerre to Cocpiſcopis, that is, that the Biſhops ſhould aide and aſſiſt the Arch⸗ 
bilhop with their ſuffrages:foʒ other @uffr:gans, which were Uicegerents of 5t- 
thops,never had Uopce in Parliament, becauſe they held not per Baroniam, as 
all Biſhops dor, and many Abbots and Pzfozs, as hath bæ ne ſafd, dio, in reſpect 
whereof they were Lozds of Parliament. 


Pro Coronatione ipſius Domini Regis.] che Bing was 
fozmerly Crownedat Glouceſter on the 18. of Oktober, in the beginning of the 
firſt peare of his raigne, then being about nine pearcs old: And here it appea⸗ 
re:h that in the twentieth yeare ol his ratgne,he was Crowned again, then being 
about 29. peares old, twice Crowned, as King Henry the ſecond, and King 
John befoge him had been, and as Ring R. 2. aftcr him was. 


: Et Flianoræ Reginæ.] This Elianor was daughter, and one of 

a heires of Raymond Berengary Carle of P2ovince,ſhc was ſiffer to the Earle 

— = =O to Boniface, Archbiſhop of C anterbury, and ſhe was Crowned 
Inter. 


bs 
3 


Brach uli 2 c. 95 
qua 7 
th Was IR 
anno 15 1 >. 


18 E. 4.22. 
19 b. 4 2 
20 E. 4. 16. 
21 E. „69. 


26 H. 9. cap. 14. 
& 21 Ph. & Mar. 
ca. S. 1 BA. ca. 1. 


See the firſt, put 
of the Inſtitures, 
Cap. F:ankal- 
moigne, 


—— _— 
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Firſt part of the 


Inſtitutes. ſect. 36 
Hil 9. E. 2. fo. 62. b 


in libro mco, 
un fem. Kc. 


eMerton. Cap. i. 


She ſurvived the King, and ofa Crowned Queen became a pꝛoleſſed Nun in 
Ambresbury , and died a Nun there, in the ninctenth peare of her Wt 


dowhod. 
The Statutes enaced at this Parliament are divided into eleven Chap- 


ters. 


— bs — — —  — —_ 


CAP. I 


E Viduis primo, quæ poſt mortem virorum ſuorum 

expelluntur de dotibus ſuis, & dotes ſuas, vel quaren- 
tenam ſuam habere non poſſunt fine placito, videlicet, quod 
quicunque deforciaverit eis dotes ſuas, vel quarentenam ſu. 
am, de tenementis quibus viri ſui obierunt leifici, & ipſæ 
viduz poſtea per placitum recuperaverint, fi ipſi deforc de 
injuſto deforciamento convicti fuerint, reddant eiſdem vi- 
duis damna ſua, ſcilicet valorem totius dotis eis contingentis, 
à tempore mortis virorum ſuorum, uſque ad diem quo ipſæ 
viduæ per judicium Curiæ ſeiſinam ſuam inde recuperave- 
rint. Et nihilominus ipſi deforciatores ſint in miſericordia 


Domini Regis. 


This Chapter is explained in the firſt part of the Inſtitutes, in all the points 
thereof, which you map ſe there at large; whereunto pou may adde (upon this 
wozd recuperaverint) a caſein 9 E, 2. that in a Writ of Dower, the 'Menant 
plead that the Husband is alive, xc. and the triall awarded by p2wtes, and a day 
therefozc given, ac. at which day the Demandant came with her pzofes,and the 
Tenant made defeult, the Demandant had judgement to recover, but (f the 
oy woo had not had her pzofes there, then ſhe ſhould have had but a Pe- 
tit apc, 


— — — — — — — i 
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CHAT 14 


Tem omnes Viduæ de cætero poſsint legare blada ſua de 
terra ſua, tam de dotibus ſuis, quam de aliis terris, 
& tenementis ſuis : ſalvis conſuetudinibus, & ſervitiis do- 
minorum de feodo, quæ de dotibus, & aliis tenementis 


ſuis debentur. 


Veloze the making of this Statute, it was a queſtion, Whether Tenant in 
Dower might deviſe the cozn,which ſhe had ſowen,oz whether he in the reverll⸗ 
on ſhould have them. dome held that ſhe could not deviſe them; oz if the deviſed 
thcmnot, that yer Txecutozs ſhould not have them, but he in the reverſion, — 
tha 


Cap. 2. Merton. 


(4-* hore de on feelycreate) bo Aft in law; md 15 Che wien her downer was af: 
ligung: 1 1,4yo1ld have the land lowen, oz unſowen fog ger 0ower,fo at the time 
of her deatg ge ta the reverſton ſhould h ve the land ſo wen oz unſowen. Aud of 
thts 4512113 Bracton Who fatth, Antiquitus ſolet oh ſervari. quod ſicut uxor datem 
ſm recipit ph mortem viri ſin cutam ſivxe incultam, ita poſt mortem uxortis ſHt 
re: nedi cuſta fon incu'ta quia de bladis et tructibus a tenemento non leparatis 
non {bait uso teſtamenti tactionem, fed nova ſuperveniente grat ia, CL provili- 
one cut patet de provitone apud Merton. 

Ao true it is, hit ik the Hilband ſoly the greund and die, the pꝛoper⸗ 
ty of the co zue is inthe Executozs, but ſubſcck to this condition, that tk the 
heirs aCigne unto her the lend ſowen koz her dolver, Me wall have the cogne, 
foz ſue ſh all be in de optima poſſeſſione vii, above the title ofthe Exetutoꝛ. 

And Flera ſaith, vidun per ſtatutum de Merton poterit diſponere de rebus ſuis, & 
fun tibus in dote ſia Cxiltcitibus, live ſeparati (int a 1010, five non, quod quidem 
Olin tacere non potus. 

And tyey tyat held this opinion, relfed much upon theſe wozds, de cætero, 
which imply, as they ſay, anew law, Now others held the contrarp,and that, 
foz advance nent of tillage, and incouragement thercunto, which is ſo pꝛoffta⸗ 
ble foz the Common wealth, and by reaſon of the incertaintp of her eſtate foz 
life, th2p held opinion, that the Crecutozs oz Adminiſtratoꝛs of the wife ſhould 
have, oz ſhe her lelle by her Will might diſpoſe them, as well as any other 
tenant foz life might doc, and they vouch authezitp befoze this ſtatute in 4. 
H. z. where it is laid, Note that tenant in do wer map de viſe her cozne growing 
upon the land at the time of her death. Now to cleare this doubt, was thts 
ſtatute made, and de ca tero map aſwell be applied to the clearing of a doubt 
from thencefozth, as foz making of anew law, and ſo of neceſſity it muſt 
be taken in this Chapter fo2 ſuch lands and fenements, as the Widow 
hath of inhcritance, gc. quam de aliis rerris & tenementis luis, 


C Omnes viduæ, &c. Qui omne dicit, nihil excludit. 
Generale dictum generaliter ett intelligendum. 

And therckoze where there are five kindes of Dowers, viz. Dower at the 
Com non Law: Dower by the Cuſtoine : Dower ad Oſtium Eccleliz : Dower 
ex aſſenſu patris: and Dower de la pluis beale : this Chapter doth extend to them 
all. Bat if the wife be by Cuſtome endowed durante viduitate ſua, and ſhe ſowe 
the ground with cone, and after take husband, hee in the ticvcrſon (hall have 
the cozne, becauſe though her eſtate was incertaine, yet he hath determined it 
by her owe ad. 


C Legare.] This woꝛd is apptopyfated to a laſt Mill, and ſigniſteth to 
bequeath Gods, Chaltels, and in ſeme caſes Lands and Tenements. Legatum 
a Lege dicitur, quia lege tenctur ille, cui intereſt perimplere, 


C Blada ſignificth Cone oz Ozaine while it groweth : It pꝛoperly 
ſignifieth Tozne oz Ozaine wijile it is in herba, dum leges in herba: but it is 
taken foz all manner of Cozue 03 Gzaine, oz things annuall comming by the 
induſtry ol man, as Hemp, Flax, xc. 

And of this wo2d Blada, an Ingroſſer of Cozne 02 O2aine is called Bladier, 
but this wo2d Blada extendeth not by this Aa to G3zafle, oz to any thing that 
groweth ſuapte natura, albcit it groweth by ſowing of hay-ſ&d, oz the like. 


UT Quam de allisterris & tenementis ſuts. ] This is manifeſt» 
lp in aff:rmance of the Common law, and extendeth to the lands, which 
he hith in Franck mariage, oz of any other eſtate of inheritance, the cozne 
or gzaine growing thereupon the may lawkully diſpoſe. 


C Salvis, &c. Here is a ſabing tothe Lozds, of whom the lands in 
P dowez 


15. EL Dicr. 315. 


Jleta lib. 2. c. 50. 


4. H. 3. deviſe 267 
19. L. 2. bar. 2 19. 
12.H 5.25. paſch 


33.El.lib, 3. fo. 8 7. 


Regula. 

Reg la. 

1 part of tlie In- 
ſtitutes ſect. t. 
Cuſtumter de 
Norni cap. 103. 
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82 Aerion. Cap. 3. 


do ter, oz other lands been bolden, ſuch cuſtomes and ſer vices as are due unts 
them, ſs as they ſhall not be barred, 03 pꝛejudiced by this Act fo2 02 concerning 
ſuch Cuſtomes, and ſervices, as they had befozc, but they hall be ſaved to them, 
as it this ttatute had not been made: fo2 that is the nature of a ſaving, as hath 
been ſatd,fo ſave a fozmer right, and to create no new, and by this ſaving the 
L 02d may diſtreine the cozne after it be reaped and put into a cart, foʒ his rents 

„Hy KchV. and ſervices, but the Cozne in Sheates cannot be diſtreined. 

125. Seer the firlt part of the Inſtitutes ſed. 68. 


— — 
— 


CAP. III. 


[ quis fuerit diſſeiſitus de libero tenemento ſuo, & co- 
8 ram Juſtic itinerantibus ſeiſinam ſuam recuperavit per A 
ſilam novæ diſſeiſinæ, vel per recognitonem eorum qui fece- 
rint diſſeiſinam: & iple diſſeiſitus per vic ſeiſinam ſuam ha- 
buerit, ſi iidem diſſeiſitores poſtea, poſt iter Juſtic, vel infra 
de codem tenement” iterum eundem conquerentem diſſeiſi- 
verint, & inde convicti fuerint, ſtatim capiantur, & in pri- 
ſona domini Regis detineantur, quouſque per dominum re- 
gem per redemptionem, vel aliquo alio modo deliberentur, 
Vide Marlb. cap. 8. Et hæc eſt forma qualiter tales convicti 
puniri debeant, videlicet, Cum conquerentes ad Curiam 
veniant, habeant breve domini Regis. Vic directum, in quo 
contineatur eorũ narratio de diſſeiſina facta ſuper diſſeiſinã. 
Et ideo mandetur Vic. quod aſſumptis ſecũ cuſtodibus placito- 
xii coronæ domini Regis, & aliis legalibus Militibus in pro- 
pria perſona ſua accedat ad tenementũ illud, vel ad paſturã illã 
de quibus facta fuerit querela, & corã eis per primos jurato- 
res, & per alios vicinos, & legales homines de vicineto ilb, dili- 
gentem inde faciat inquititione, Et ſi ipſũ iterũ invenerint 
diſſeiſitũ(ſicut prædictũ eſttunc faciat ſecundũ proviſionẽ præ- 
dictã, ſin autem, tunc ſit conquerens in miſericordia domini re- 
gis, et alius quietus recedat. Nec debet Vic (line ſpeciali præcep- 
to Domini regis) hujulmodi loquelã proſequi. Eodẽ modo 
hat de illis, qui ſeiſina recuperaverint per Alsiſã mortis ante- 
ceſſoris, & ſimiliter de omnibus terris et tenementis recuperaris 
per Jurar' in curia domini regis ſi poſtea diſſeiſiti fuerint à pri- 

alle ie a Oribus deforciatoribus, verſus quos recuperaverint per jurat 


W g quoquomodo. Vide. V. 2. cap. 26. 
Sce thc r. part of 
the Inftiin: cs 


¶ De libero tenemneto ſuo, &c.] my is,vf K and, rent, common 
05 


4 95 


Cap.3; Merton. 


wbereol il a man be diCeiſed be may have an aſſiſe de novel diſſeiſin. 
” —— the Writs of Nediſleiſin and poſt diſſeiſin, are given foz the 
canſes hereafter expzeſſed, which lay not at the Common Law, and both theſe 
Writs are Uicountels, and not retonrnable, but the Sheriffes hall hold the plea 
and give the ftudgement. 


¶ Et coram Juſtic itinerantibus ſeiſinam ſuam recuperaverit. 
Here Juſtices in ©y2e are named, but foz example, and becauſe Alltſes were 
taken moſt commonly befoze them, foz though the Alliſe be taken in the Kings 
Bench, oz Court of Common Pleas, oꝛ bekoze Juſtices of Alliſe, yet ts it with- 
in this Statute : foz though the wo2ds be ſpecial!, yet the reaſon of the Law is 
generall; Et quando les eſt ſpecialis, ratio autem generalis, generaliter lex ett intel- 
ligenda. 


C Per aſsiſam novæ diſſeiſinæ.] This bꝛanch extends not to an 


Aſſiſe of Mordaunceſler, oꝛ Darrem preſemment oz of Utrum ; But if a man 


recover in a Writ of RediCſetſin, upon that recovery he ſhall have a Redillei⸗ 
fin, and the like. as often as he is rediſſeiſed. 

Upon a plaint in the nature of a freſhfozce, acco2ding to the cuſtome of a Ci- 
ty, o Bozough, and a recovery thereupon had, a URediCeifin doth not 
lic, foz no Rediſſciſin doth lie, but where the firſt Plea began by 
Writ, 


C Per aſsiſam novæ diſſeiſinæ, vel per recognitionem.] 
That is to ſay, by the ACliſe, i. the verdict of the Kecognitozs of the Aliſe, oz 
by confeſſion of the diCeiſoz,tc. and pet a Rediſſeiſin doth lie upon a recovery 
in an Aſliſe, upon the pleading of a Recozd, and failer of it, oz upon a de⸗ 


murrcr, oz by default, oz the like; and fo it is explained by a later 
Statute. 


C Per Vicecomitem ſeiſinam ſuam habuerit.] And ſo it is, 


if the Plaintife in the Allile doth enter and execute the recovery by 
Entrle. 


C lidem diſſeiſitores poſtea, &c. de eodem tenemento iterum 


eundem conquerentem diſſeiſiverunt. ] #03 the expoſition hereof 
ſe the firſt part of the Inſtitutes, ſect. 233. 


C Er inde convi cti fuerint.] #02 in the Wit or Revigei: 


finthe Teuant map plead to the WUrit as jopntenancy, oz the like; oz in barre, 
as a releaſe, o2 the like; 02 give it in evidence. 


¶ Statim capiantur & in priſona Regis detineantur quo- 
ulque per dominum Regem, per redemprionem, vel alio 


modo delibercntur. and Bragon hereupon faith this, Talis quiden1gui 
ita convicdus ſuerit, dupliciter delinquit contra Regem; quia facit diſſciſinam, & 
roberiam contra pacem tuam, & etiam auſu temerario irrita ea qu in Cur' 
Domini Regis rite acta ſunt: & propter duplex delictum merito ſuſtinere deber 
pxnam duplicatam. 
And Britton ſpeaking of a Rediſlelſin, Pur 
judgement choſe, que il ad conquile per fa proper force in deſpi ſant la Ley. 
And this reaſon holdeth in other caſes, as after a judgement in an admeaſare- 


ment of paſkure, if there be a ſurcharge by the party, who was admeaſared,a 
Writ De ſecunda lupzroneratione doth lie, and the like. 


And it is to be noted, that whereſoeder a man did recover the ſeiſin oꝛ pol⸗ 
P 2 ſeNfon 


ceo que il defuy de recover” per 
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23 Aſſ. p. . 

30 All. Pl. 35. 
Eract. Ii. 4. fo. 23 6. 
237. 


Regula, 


F. N. B. 189 d. 
23 Aſſ. tit. redil- 
le ilin 3. 38 fl. 35 


14 E. 3. tediſſei- 
ſin 8. 14 E. 2. 
1614.9. 


See the firſt pact 
of the Inſtitutes 
ſect. 234. 


W. 2. c1 26. 
Fleta lib. . ca. 29. 


See the firſt part 
ot the Inititui-s. 
ubi ſupra, F. N. B. 
188. 


Bract. li. 2 to. 294, 
299. 


33 Ez. rediſſ. 7 
40 Af. 23 


Muror ca. 5. 9g. 
Regitt. 206. 
Marleb.ca.8. 
W. 2. ca. 26. 
Bract. lib 4 fol. 
236.b. Fletali A. 


C4.29, 


Bit fol. 246. 


Wet. 2. c. 8. 
7 E· 4 · 23 . 
F. N. B. 126 


Poſt difleifin, 


Marlebr. ca.$. 
W. 2. ca. 26. 


F. N. B. I 90. 
Regiſt. 206. b. 


Mirror c. 5. 6 2. 
Brac. I. A fol. 222. 
Britton ca-58. 
Fleta li. 4. ea. 20. 


Merton. Cap. 4. 


ſeC{on of the land, and the Tenant oz Defendant did after diCeiſe oz eject him, 
this was acontempt at the Common Law, becauſe it is done againſt the judge: 
ment of the Court, and in deſpite of the Law,foz ths which the Court may com» 
mit him, f:2 intereſt reipublicz ut judicia rata ſint: Et ea quæ in curia noſtta rite 
acta ſunt debite execution demandari debent. 


C Aſſumptis ſecum Cuſtodibus placitorum. ] This is tpoken 
in the plurall number, therefoze where there are t wo oz moze Cozoners,he ought 
to take at leaſt two, but where there is but one, if he take him, it is ſufficient 
within the meaning of this Statut e: though regularly the plurall number is not 
ſatisfied with one. 


C Per primos juratores & alios.] This muſt bee nnderſtod 
where there were juratores in the Alliſe; foz if there were none, then it muſt be 
tried onely per alios: As if the dilleiſoꝛ plead a Recoꝛd, and fail of it, oz tf he plead 
a bar, and conteſſe an immediate ouſter, upon which the Plainttfe doth demur, and 
judgement is given foz the Plaintike, and after the Plaintife ts rediſſeiſed, the 
Plaintife ſhall have a Rediſſetũn, and it ſhall be tried onelp per alios, becanſe 
there were no Jurozs at all in the fozmer Adtiſe ; foz the Statute, (albeit it be 
penal)ſhall not be ſo literally expounded that it it cannot be tried per primos Jura- 
tores, that it all not be tried at all, foz verba intelligi debent cum effectu. But 
where there were any Jurozs, it ſhall be tried by them and others, and where 
there were none then by others alone; but if there were Jurozs in the Aſſiſe, 
and they all die, and after he which recovered ts rediſſeiſed, there (bp the ac of 
God) the Rediſſeiſin faileth, And ſo it is, ifallthe Jurozs be dead ſaving one, 
betcuſe the wozds of the Statute be, per primos juratores, & alios: and fo note a 
divcrſitp where there were never anp Juratores at all, foz there the Statute 
could by no poſſibility have w2ought, but upon others onely, but where there 
were once Juratores, and the party neglecteth his time, and by the Ad of God 
they faile. there the Rediſleiſin failes, becauſe it cannot be tried per primos Ju- 
ratores, (which ſometimes were tn eſſe) & alios, as the Statute ſpeaketh, 


C Eodem modo fiat de illis, qui ſeiſinam recuperaverunt 
aſsiſam mortis anteceſſoris, & ſimiliter de omnibus ter- 


ris & tenementis recuperatis per Juratam, &c.] Here is the 


poſt diſſeiſin given, where the recovery in a Mordaunc', oz in anp other rcall 
action is by verdict, and in this caſe the Recoveroz ſhall have a poſt diſſeiſin 
againft the fozmer Tenant being defozceour,that diſeiſed him after the recove- 
ry; But it the recovery be by reddition oz default, 4c. he Wall have a poſt diſſei- 
ſin upon the Statate of W. 2. cap.26. Nota, here codem modo are woꝛds of 
great operation, foz thep imply, that there muſt be idem conquerens de eodem 
tenement, & idem tenens, againſt whom the recovery was had after the ſame 
manner, as is befoze laid in caſe ofa Redifſeiſin, 


. 
3 quia multi Magnates Angliæ, qui feoffaverunt Mi- 


lites et alios libere tenentes ſuos de parvis tenementis in 
magnis maneriis ſuis, queſti fuerunt, quod commodum 
uum facere non potuerunt de reſiduo maneriorum ſuo- 
rum, 


ein rr 1 


erg 
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rum, ficut de vaſtis, boſcis, & paſturis Commwnbus, cum ipſ1 
feoffati habeant ſufficientem paſturam, quantum pertinet 
ad tenementa ſua; ita proviſum eſt, & conceſſum, quod 
quicunque hujuſmodi feoffati alsiſam novz diſſeiſinæ defe- 
rant de cõmunia paſturæ ſux, & coram juſtic recognit 
ſuerit quod tantam paſturam habeant, quantum ſufficit ad 
tenementa ſua, & quod habeant liberũ ingreſſum, & egreſ- 
ſum, de liberis tenementis ſuis, uſque ad paſturam ſuam: 
tunc inde ſint contenti , & illi de quibus conqueſti fuerint 
recedant quieti, de hoc quod commodũ ſuum de terris, 
vaſtis, boſcis, & paſturis fecerint. Si autem dixerint, quod 
ſufficientem paſtura non habeant, vel ſufficientem ingreſ- 
ſym, vel egreſſum, quantum pertinet ad tenementa ſua : tunc 
inquiratur veritas per aſsiſam. Et ſi per aſsiſam recognitum 
fuerit, quod per eoſdem deforciatores, in aliqua fuerit im- 
editus eorum ingreſſus, vel egreſſus, vel quod non habeant 
lufficientem paſturã, et ſufficientem ingreſſum, et egreſſum, 
ſicut prædictum eſt : runc recuperent ſeiſinam ſuam, per 
viſum Juracorum, ita quod per diſcretionem et ſacramen- 
tum corum habeant conquerentes ſufficientem paſturam, et 
ſufficientẽ ingreſſũ et egreſſũ in forma prædict, et diſſeiſi- 
tores ſint in miſericordia Domini Regis, et dampna reddant, 
ſicut reddi ſolent ante proviſionẽ iſtã. Si autẽ recognitũ 
fuerit per aſsiſam, quod querentes ſufficientẽ habeant paſtu- 
ram, cum libero et ſufficienti ingreſſu et egreſſu, ſicut præd 
eſt: tunc licitè & libere faciant don commodum ſuum de reſi- 
duo, et recedant de ill aſsiſa quieti. Weſt.2. cap. 48. 


C Quod commodum ſuum facere non potuerunt. 


Hereby it appeareth, that the Lozd could not app2ove by the ozder of the Com» 

mon Law, becanſe the common iſſued out of the whole Waſte, and of every T. 

part thereof, and yet ſe Tr. 6 H. 3. where the Lozd appꝛoved two acres, and 0 ; en 
left ſuffictent, the Tenant bought an Alliſe, and the ſpeciall matter being 

found, the Plaintife retraxit le. 


C Libere tenentes.] The purview of this Statute extends onely foz w., 0. 46. Brad 
the Loꝛd to make an appzovement againſt his Tenant, and not againſt anp lib. 4. fol. 228. 
ſtranger, noz where the Lo2d had common appendant in the Tenancy,as he map Eleta l. 4. ca. 20. 
have ; but the Statute of W. 2. pzovideth, De cætero quod Starutum de Merton, - * 


proviſum inter Dominos & tenentes ſuos locum habeat de cætero inter Dominos 9 E. AR 


vaſtorum boſcorum, & paſturarum, & vicinos, &c. | 18 Aff p.. 
CD ſid 1 F. N. B. 179. e 
© reſiduo maneriorum.] By tbis recitall a point of the aun - -2-<2-46- 


cient Common Law appeareth, that when aLozdofa Pannen (wherein was 1 f 4 |, 


great above cited. 


* 


— 
A. 
% (EPVEY id 
— * — a — — — — — — 
— — 23 — — — 
— — . CI — . . 
* a4. = - = 4 . . = A - _ — 
7 * = - 2 — -2 - — — — 
C % =y - 41 = * ” E ” = _— = 
«4 ” _ 
— — ————_—— 2 . © _— * 
— 5 * - 22 m - - _— — — 


222 


— — 


86 


Temps E. I com- 


mon 24.17 E. 2. 


bid. 2 3. 18 E. 3.30 


20 E. 3. Admca- 
ſurement 8. 


Nich. 26 & 27 E- 


IIZ. lib. 4. fol. 37. 
Turighams 
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Don vdi ſupra 


Merton. Cap. 4. 


great Malle grounds did entec ſfe others cf ſee patcells of arable lend the 
ſeottees ad wanute nend ſet vitium ſocæ, ſhenid he ve cen men in the ſeid Malts 
of the Lo2d fo2 two cauſes. 1. As incident to the feoffement, koz the ſaoffe 
could not plough,and manure his ground without bealls, end ttep could not bæ 
ſuſtatned without paſture, and by conſcquerce the Tenant ould have commen 
in the Waftes ofthe Loꝛd fo2 his beaſts, which doe plough, and manure bis Te⸗ 
nancy, as appendant to his Tenancy, and this was the beginning of common 
appendant, The ſecond reaſon was foz maintenance and advancement cf Agrt- 
culture, and tillage, which was much favourcd in Law;like as when a man gives 
the land to a Parſon and his Succeſſo2s, whereupon a Church is butlt foz the 
ſcrvice of God, to hold of him in Frankalmoigne, the land is holden, and by 
conſcquent, and operation of Law, the advowſon, which the Law doth 
give to the Founder, that is, the Giver of the land, is alſo holden, foz that 
thc advowſon doth in a manner adhere tothe Church, and as the Tenant bad 
made a feoffement befoze the Statute of Quia emptores terratum, fo hold of him- 
ſelfe by fealty, and xtj.d. this Peſnalty by operatien of Law had ben golden of 
the Lozd Paramount, 


C Tantam paſturam habeant, quantum ſufficit ad tene- 


menta ſua, & quod habeant liberum ingreſſum.] The Lozd may 
appꝛove againſt a Tenant that hath * common of paſture appendant, but if the 
the Lo0zd graunt common of paſture within his walls, there is no appzovement 
by this act egair.ſt a common in groſſe, foz the woꝛds of the Statute be Quantum 
pertinet ad tenementa lua &c. 

And ſo was thekaw taben and adjudged ſon after the making of this Ac, and 
latter authozities agræœ with the ſame ; and albeit the common appendant be 
without a certain number, as to have ſufficient paſture foz beaſts, quantum per. 
tinet ad tenementa tua, which map be reduced to a certainty, foz, Id certum eſt 
quod certum reddi poteſt, and theretfoze this ac doth extend to it. And theWrit of 
Admeaſarement of paſture doth lie only fo2 and againſt ſuch Commoners,as have 
common appendant, foz the woꝛds of the Writ be, Et ad iplos pertiner habendum 
ſecundum liberum tenementum fuum,&c. fo as common appendant, be it certain 
02 incertain, is within this Statute ; and ſo is common appurtenant ccrtaine 
oz incertaine, foz pertinct extendeth as well to common appurtenant as ap⸗ 

ndant. 
Bratton treating of this Chapter. ſaith, Imprimis videndum eſt cualiter conſti- 
tutio illa fit intelligenda, ne male intellecta trahat utentes ad abutum : and then 
expoundeth the ſame in this manner: 1. Si ft alienus (& non propric tenens)non 
ei imponit legemconſtitui io. a 

2. Si fuer liberi renentes proprii turc teſert qualiter fuer feoffati, &c. utrum 
ſeoffati fuer large ſcilicet ꝑ totũ & ubiq; . & in 1 ad omnimoda averia, 
& fine numero, &. So as by his optnion this Statute extendeth not to a com» 
mon in grofſe, noꝛ to a common ſans number; tales, ſaith he, non ligat conſtitutio 
— feoſtame mum, (1. conceſſionem communiæ/) non tollit, licet tollat 

avulum, 

3. Si autem communia fuer ſtricta cum numero averiorum certo, & c. ( which he in⸗ 
tendeth of common appendant) licet uſus ie largius & latius habverit quam neceſſe 
eſſet tales ligat conſtitutio quod coarctertur ad ceitum locum, & infra certum lo- 
cum, dum tamen locus inde ſufficiens fir & competens cum libero ingreſſu, & e- 
greſiu, & competenti, quod non lit gravis nec ditficiiis: Competens autem debet 
eſſe locus ita quod non longius diſtet, ſed propinquius aſſignetur, & c. cum diſtantia 
inducit incommoditatem. 

4. Item codem modo ſi ita feoffatus fuerit cuis, ſine expreſſone numeri vel generis, 
{ed ita, cum j aſtura quantum pertiner ad tantum terementum in eadem villa, talem 
ligat conſtitut io ſicut prius cum expreſſione: quia cum conſtet de q uantitate tere- 
ment1, de facili perpendi poterit de numero àveriorii m, & etiam ce ocrere ſecun- 
dum conſuetudinem locorum. 8 

5. Item 


Ferner, tt. 
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5. Item tempus ſpectandum eric cum omnis nova conſtitutio, ſuturis formam Tr. 18 E. 1. n 


imponere debeat & non prætetitis. 


Walters Bonde implacitat QA liciam de Bordeley, & vi. alios pro es quod 


cum averits ſuis blads ſua ad Madingle creſcentia noctanter depaſti ſunt, 


Cc. Alice & Nicholaus Ruſſel! dic quod placea nbi tranſgreſiio ſupponitur 
fieri wvocatur Leylonfurlenge.que qe idem places ſemper furt pratum uſq ue ad 


predictum annum qued predicl us Walter us preaictum pratum aravit, & ſe- 
minavit, & in quo prato ipſa Alicia habet communiam ſuam poſt fena 
levata : Fr quia predidtvs Walters, ad anferendum ei communiam ſuam 
in predicto prato, ſeminavit, ſicut prediltum eſt, dicunt 4⁰ quando fena 
in prats atjacemibus levata farrunt, ipſi cum averiis ſuis communiam 
ſuam in prædicta placta depaſti futrunt, ficut eis bene licuit, Et inde ponun!t 
ſe ſuper patriam. Walters dic quod in eleftione ſua eſt ad dimittend' pre- 
ditlam placeam jacere pratum, & illud falcare, vel placeam iam arare, 
ſeminare pro voluntate ſua. Fi de hoc ponit ſe ſuper pairiam, &c. Iur 
du.” qued prediita placea a tempore quo non extat memoria fuit pratum 
falcabile,uſj, ad prædictum annum quod prædictus Malterus illud arauit: al- 
cunt etiam quod pr. edictus Malter us eſt parvus tenens ejuſdem ville, &“ non 
licet alicui tali par d tenenti ſine licentia ipſius Aliciæ prata aliqua in 
eadem villa arare, & quod prædicta Alicia in eiſdem pratis poſt fena 
aſportata communicare delete dic etiam quod quando fena in pratis adi acen- 
tibus levata fucrint, ipſi cum averits ſuis communiam ſuam in prædicta 
placea depaſli fuerunt, ſicut bene licitum eſt eis: Ideo conſiderat' eſt quod præ- 
dict us Walterus nihil capiat per breve ſuum, ſet ſit in miſcricordia. Et affer* 
per In ad dimid. Marc. 

Vide Paſch. 1 5 E. i. in Banco. Rot. 6. Buck. Lib. 5. fol. 28. common of paſture, 
ſub modo, 03 with limitation. 

Thꝛoughout oll this Statute, Paſſura & communia paſturæ, is named ſo as 


this Statute of Appzovements doth not extend to common of piſcharp, of tur- 
bary, of eſtobers, oz the like. 


C Quod commodum ſuum de terris vaſtis,&c. fecerint.] 
Pod it is to be ſ@nc how this appꝛovement maſt be. And it muſt be divided 
by ſome incloſure 02 defence, as it may be made ſeverall, foz it is lawfull to the 
Tenant fo pat on his cattle into the reüdue of the common, and if they ſtrap 
into that part, whereof the appzovement is made, in default of incloſure, he is no 
treſpaſlcr, 

And if the Le2d make a keoffement of ccrtatne acres , the feoff may 
inclole, becauſe the keoffement is an appzovement in his nature, 


C Tunc inde {int contenti, et illi de quibus conqueſti 
fuer recedant quieti de hoc quod commodum ſuum de ter. 


118 vaſtis, &c. fecerint. Ey the appꝛobement of part accozding to this 
Statute, that part by this Ac is diſcharged of the common, in ſo much as if the 
Tenant which hath the common purchaſe that part, his common is not extin- 
guiſhed in the reſidue. 

It the Lo2d.4c. doe make an appꝛovement, hee may impꝛove cft-ſons as 
a — hee will, ſo hee leave ſuffictent common, and ſo it was done in 

53 

Il the Tenant at the time of the appꝛovement have ſufficient common left 
unto him in the reſidue, with a competent wap thereunto, acco2ding to this Ac, 
and alter the reſidue becommeth not ſafficient, pet the appzovement rematneth 


god, 


Banco Rot. 50. 
Cantabr, 


Nate this caſe 
for common, &c. 


1 Verdict. 


Note this cu- 
ſtome. 


Note this, for 
feeding of corn, 
Vide 21 E. 4.41. 
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Alerton. Cap. 5. 


gad. fo2 the woꝛzds of this Ad be, Tamtam pa.luram habeant, quantum tui cit ad 
tenenienta ua. 

C Coram juſticiariis recognitum fuit, &c. And pet it may 
bee tried in an «don cf Zreſpaſſe : foz many times be yall taile to have an 
All ſe. 5 5 

Oz if the Lo2d doth intloſe any port, aud leo ve not ſuffictent Common fn the 
reſidue, the Commoner m-pbzeak dow?! the whole {nctoſurc, becauſe it fan; 
deth upon the ground wich is his Common, 

Bratton recitelh a Writ dcviſed upon this Statute bp that ſage of the Law 
Wiliam de Raicgh,one of the Kings Jnllices,in caſe where the L. 25 uns dt- 
Uu bed to tacloſe, o: when bee had incloſed accozding to this fa: 
tute, and his incloſure bzoken downe, Which pou map reave there at 
large, 


C Et per Aſsiſam recognitum fuit. ] ze by the AM ſe it watt he 
found, that the Pliaintife bed not ſuffictcnt ingreſſe ad ec relle. oʒ not ſufficreyt 
paſture, then the Plaintife ſtall recover ſeifſin by the view of th* uro; ſo 
that by the diſctet on and oath of them, the Platutile ſhall have ſufficient pes 
fare, ard ſufficient ingreſſe and corefſe aligned to him, and that the dillei⸗ 
ſoze Hall be a nerced, and pald demages. 

72 pen this bz2rchof the Statute, we have a not ble cafe in our Boks, viz, 
A oe'nmoner bzought en Aſſiſe of Common ek paſture beler gung to his fre: 
hold the Zenant ſaid.that be was Le2d.4c, end 7pp2oved part of his Cw eſte, 
und left the Plairtifc ſufficient Common,gc. Che Plaintife dented that he left 
ſutficient Cemmen, and thereupon iſcue was teken, end Str William {lerle 
Chicfe Juſtice of the Court of Common Pleas toke the ACtic, end the 
Alliſe found, that the Plaintife had not ſufficient Common; wh: reupoi! the 
Court did award that the Plaintife Choulo rec ver his Cemmon, 4c. an d the 
Recognitoz* ofthe Aſife were going from the Barre ; and albeit the iſſuc w's 
found agatoſt the Zrrant, pet foz his advantage ihe Reccenitozs ef the Ilſiſe 
eught to come back can, and to 02vatne by their dilcretton and orth uff cl⸗ 
ent common to the Þ lafntife, ſo that the Oetendant mic ht eppz be of the 
remnant by t 3 Statute of Merton, as Trewood «iff'rmey : vt {:crcupon Sir 
William Here peruſed this Statute (fox no man can carrp the woz?s of a 
poſitive Lawbp Parliament in his he-d) and found the Statute as Trewood 
had ſaid, and thercfoze wis in perpoſe to bave cauſed the Jutozs to come 
agatne (the Reco2d pet being in hie bz) to appoint ſuftfcicnt Co on to the 
Plaint fe accozding to the Statute, but it was pzeventcd, fog that the pars 
ties acred. 


— — 


| . 


militer proviſum eſt, eta Domino Rege conceſſum, quod 

de cætero non current uſuræ contra aliquem infra x-4- 
tem exiſten a tempore montis anteceſſoris ſui cujus hæres ipſe 
eſt uſque ad legitimam ætatem ſuam, ita tamen quod prop- 
tet hoc non remanear lolurio debiti principalis ſimul cum uſu- 
15 ante mortem anteceſſoris ſui, cujus hæres ipſe eſt inde 
provenientibus. 


This 


—— 


„ —At. nen i 1 


Dr 
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This ffatute bath ben diverlly expounded. 
1, That this ſtatate extended to the uſartous Jewes,that then were in Ong⸗ 


land: foz at that time and befoze the Conqueſt alſo, it was not lawfall f32 Chri- 
ſtians to take any uĩur p, as it appeareth by the lawes of Saint Edward, xc. and 
lanv ile ind other aun cient authozs and recozds. And by this Act it is mani k 


that the uſarp intended by the ſtatute was not unlawfull, fo2 the uſury due be 


fozc the death of the aunceſter is enacted to be paid, and after the full age of the ; 


helre alſo,and no uſur y was then permitted but by the Jewes only, 
a But King Edward the firſt (that mirroz of Pꝛinces) by authozity of Parli 


ament made this law, which is wozthy to be wzitten in letters of gold: Foz⸗ 


almuch as the King had ſene that many of the evils and diſheriſons of the 
god men or his RKealme had come to paſſe by the Uſuries which the Jewes 
had made in times paſt, and many other miſchickes had riſen thereupon, albeit 
that the ſaid King and his Auncefters have had great profit of the Jewes- 
neverthelelle in honour of God, and foz common weale of the people; tt is 
o2dcincd and eſtabliſhed, that no Jewe from thencefo2th ſhould take any uſury, 
tc. Bat pet pꝛobideth foz the time paſt in ſuch iq; inner, as by the Act appeareth. 

And true it is, that great was the profit (as in that Ac is recited) 
that the Crowne had by the Jewes, > foz betwene the 50. peare of H. z. 
and the 2. peare of E. 1. the Crowne was anſwered de exitubus Judaiſmi foure 
hundzed and twenty thouſand pounds, and then the ounce of ſilver was 
l ve groats. 

Others expound theſe lwoꝛds non currantulurz contra aliquem infra ætatem 
exiſtentem in this manner, that the rent ſhall not be doubled during the no: 
nage of the heire (which in a large ſenſe is called uſurp, foz dicitur uſura quia 
daturpro uſu zris) As if the King give land to another reſerving a rent pay- 
able at a feaſt certaine, and foz default of papment, that he ſhall double the 
rent foz everp defanlt , and after the grant& dieth his heire within age, 
he ſhall not double the rent fo the King. 

Ik a man by obligation bind himſelfe and his heires to pap 100. l. at ſuch 
a feaff, and if he pap it not at that feaſt, that then he and his heires ſhall pay 
101, foz everp qnarter it ſhalbe bchinde, the obligoz dieth and leaveth aſſets 
in fe ſimple his hefre within age, he wall have his age, and ſhall not pay 
this 10,1, incurred during his minozity after his full age ; and this agreth 
with the woꝛds of the ſtatute Non remaneat ſolutio debiti principalis, and in this 
caſe there is a principale debitum, bat debitum fignificth not only debt foz 
the which an action of debt doth lie, but here in this ancient Ac of Pars 
liament it fignifieth generally any duty to be p&lded oz paid; fo; debitum 
is derived of the verb debeo, id enim eſt, quod vel lege naturz, vel obligatione 
civi'i debetut, às rents and the like, 

Do if A. knowledge a recognize nce to B. of 20. l. to be paid at a tertain 
feaſt, and A. doth grant, that if the 20.1. be not paid at the day, then he ſhall 
pap 10. s. a week foz every werke it ſhalbe behinde, and befoze the feaſt A. 
dieth ſealed of fee ſimple lands, his heire within age; Jn a icire facias upon the 
recogntzance the heire ſhall have his age, as in the next caſe befoze,by the Com⸗ 
ws, law, and after his full age he hall be fred of the 10.8. a werke by this Ka- 

ate. 


— —„V—- — — —— 


CAP II. 


E hæredibus per parentes, vel per alios, contra pacem 
vi abductis, vel detemis, ſeu maritatis, ita proviſũ eſt,qd 


qui- 
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quicunque laicus inde convictus fuerit, quod puerũ aliquẽ 
ſic detinuerit,abduxerit, ſeu maritaverit, reddat perdenti valorẽ 
maritagii: & pro delicto corpus ejus capiatur, ut impriſone- 
tur, donec perdenti emendaverit delictũ ſi puer maritetur: & 

ræterea donec domino Regi ſatisfecerit pro transgreſsione ſua. 
Et hoc de hærede infra quatuordecim annos exiſten'. De hz. 
rede autẽ cum fir quatuordecim annorum, vel ultra, uſque ad 
plenam ætatem , ſi ſe maritaverit fine licentia domini ſui, ut ei 
auferat maritagiũ ſuum, & dominus ejus offerat ei rationabile 
maritagium, ubi non diſparagetur, dominus ſuus tunc teneat 
terrã ejus ultra terminũ ætatis ſuæ, ſcilicet xxj. annorũ, per tan- 
tũ tẽpus quod inde poſsit percipere duplice valorẽ maritagii, 
ſecundũ æſtimationẽ legaliũ hominũ, vel ſecundũ quod ei pro 
eodẽ maritagio prius fuerit oblatum, ſine fraude & malitia, &ſe- 


cundũ quod probari poterit in curia don ini regis. 


Bekoze the making of this ſtatute the law gave the Lord two ſcverall re⸗ 
medſes,ff his W rd were taken awap, detained, oz marted, viz. 1, An Action 
of treſpaſſe, whrretn he ſhould recover damages only. 2. Dza wzit of right 
of ward, wherein he ſhould recover the cuſtedy of bodp, and lands bat if the 
Word were marfed, tden was he dz1ven to his Action of treſpaſſe Quare ſe in- 
truſit maritagio non ſatis fact. The Load had alſo dis wzit,but that lieth againſt 
the heire, when he entreth into the land b:foze oz after his full age: alſo the Loz0 
may have his wit de valore maricagi at the common law, but that lap alſo 
againft the heire bimſclfe after his full age when he intruded not. 

The wzit of Raviſhment de gard is framed by the ſtatute of W. 2, cap. 35. 
whereof moze ſhalbe ſaid hereaftcr in his pꝛoper place. 

This ſtatute giveth, that in the wit ok right of ward the Plaintife ſhould 
recover Valorem maritagii, & pro deli to corpus ejus capiatur, ut impriſonerur 
donec perdenti emendaverit delictum, ſi puer maritetur; & præterea donee domino 
Regi ſatisfecerit pro tranſgreſſione ſua. 


C Si laicus inde convictus fuer The Mirror ſafththat this point 18 
repꝛovable, inſomuch as the dt atute extends not to Clers car eit nient pluis droit 
que clerke peche ſans payne, que lay home. 


C Et hoc de hzrede infra 14. annos exiſten.] Upon theſe, 
and the woꝛds ſubſequent this ſtatute deth not extend to the heire female, foz 
the age ol conſent to mariage ofa male is 14. and of a woman 12. and after 
14. (at the making ofthis ſfatate) the female was to be ont of ward. 

But note albeit the mariage within the age of conſent be vopdable, pet the 
gardein ſhall recover the value, and albeit the heire at the age of conſent dil. 
agree ſo as the gardein ſhall have the mariage again, pet there is no remedy fo; 
the raviſher. 

Now what alterations the ſtatute of W.1. cap. 22. and W. 2. cap. 35. hade 
made, doe at [-rge appeare in Docter Huſſeys caſe aboveſatd, and in the firſt 
part of the In{icures. 


Si ſe maritaverit fine licentia domini, &c. Et dominus e- 
jus offerat. Here the ſtatute pzovideth remedy when the beire male af- 
tet 


Cap. G. Merton. 


ter the age of 14. peares (when he map, as fs afozeſafd, conſent to martage) 
after tender made marieth himſelfe without the licence of his Lozd, and gf- 
vetha wztt of fozfeiture of mariage, ſo called, becauſe the Lozd ſhall thereby 
recover the double value of the mariage; as if the mariage were wozth one 
hundzed pounds, he ſhall recover two hundzed pounds. But this fozfeiture 
of mariage is not due by this ſtatute, but where the garvein after 144. and be- 
foze 21. had tendered a covenable martage to him, and he refuſed her, and of 
himſelfe maried (as it were in deſpite of htm) another within age;and ſo is this 
ſtatute to be conſtrued, that the ward marfed himlelfe without licence, gc. after 
the Lozd had tendered unto him a covenable martiage;foz if the ward fit ſt ma⸗ 
rie himſelfe after the age of 14. a tender of mariage to him that is ſo maried 
is void, and the ſtatute muſt be intended of a lawfull tender, And this ſtatute 
that only giveth the fazfeiture of mariage not extending to an heire female, 
there is no fozfeiture of mariage of an heire female. 

But if a Ward be taken away and maried infra annos nubiles, at the age of 
ten peares, there, foz that he may viſagre, the Lozd may tender to him after his 
age of fourt&en,which ifhe refaſe, and after diſagræ, and mary elſewhere within 
age, the gardein ſhall have the fozfeiture. 


C Ubinon diſparagetur. Vide Magna Charta cap. 6. and ſ the next 
chapter following. 


C Dominus ſuus tunc teneat terra,&c. ] The Lozd ſbal have 
election either to waive the land, and to take his action of fozfetture of martage, 
(foz perhaps the land map be of ſmall value, and the martage of great value, ) oz 
to enter into the land, and take the pzofits,ttil of the ſame he be ſatisfied thereby 
ol the double value: ſoʒ the woꝛds of the ſtatute be per tantum tempus quod inde 
polsit percipere duplicem valorem, ſo as the taking of the pꝛoũ ts in that caſe ſhall 
goe in ſatisfaction of the double value; but if the heire ouſte the gardein befoze 
de be fully ſatiſfied ofthe fozfeitore,the gardein ſhall recover the whole koztet⸗ 
ture againſt him,becanſe the heire ſhall not take advantage of his owne wzong, 
and the double value is caſual. 

The King ſhall have the fozfeifure of the mariage, albeit he be not particulars 
ly named, but then the King muſt purſue the ſtatute, and make a tender, ſoʒ in caſe 
of the fozfeiture there muſt be a tender but not foz the ſingle value. 

The graunte of the body only either by the King o2 a common perſon ſhall not 
retaine the land, but he may have upon a tender and mariage elſewhere within 
age a fozfefture ofmariage. 

If the Gardein entereth into the Land foz the double value, he cannot habe a 
wzit of fozfetture of mariage, although he waive the poſleſſion of the land. 


q Quod inde poſsit percipere,&c.] Ik the Gardefn entereth into the 
Land, and after ſuſfer others to take the pꝛoſits, pet he ſhall hold it no longer 
— de might have levied the double value, and his negligence ſhall be his own 

ge. 

Although the ſtatute ſaith, Dominus teneat rerram, yet if he die, his executo2s 03 
Adminiſtratozs ſhall hold the land, oz have a wzit of fozfeitare of martage, foz 
this Aa had veſted an intereſt therein in the Lo2d,which after his death goeth 
to his Crecutozs,03 Admintſtratozs, as it doth to the Succeſſozs of an Abbet. 

But if the heire in Ward dis either within age, oz ot fall age befoze the va- 
lue oz the fozfeiture(as the caſe require) be peeled oꝛ paid, there the Lozd bath no 
remedy by action foz this incertaine perſonall duty againſt bis heires, Execus 
tozs oꝛ Adminiſtratozs, no moze then an action of debt lyeth againft Crecutozs 
upon an eſcape made by the gardien upon the ſtatute of W. 2. and yet Thirning 
Theife Juſticeheld opinion, that if J give lands in tayl to hold ofme by Knfghts 
ſervice, and the Done devie ſon iſſue deins age, & ico tender a luy mariage, & il 
deo refuſe, & luy marie fans ma volunt, uncore eſteant deins age, & puis moruſt 
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tg. El. Dier. 306. 


Merton. Cap. 7. 


in ceſt caſe ieo retiendra la terre pur la forſciture del dtuble value accordant al Naty- 
te de Merton, & le procheine heire in tayle navera remeqy. whereby it appeareth 
that by bis opinion the gardetn alter the death of the hetre might hold the lend 
by this ſtatute fo2 the double value. 

Wherein it is to be obſerved that the Lo03d,02 done? ſhall have nothing but the 
land holden of him, and which moved from him, until he be ſatisfied with the 
p;ofits ol thatſland of the double value by the wozds and meaning of this ſtatute, 
the wozds whereof be, teneat terram per tanti m tempus quod inde pefſic percire- 
re duplicem valorem. But other wile it is of the ſingle value to; there the pzo- 
fits taken by the Lozd goenot in ſatisfagion ofthe value, as ſhalbe ſaid in the 


next Chapter. 
And the grant of the body only is without re medp, if the helre dieth. 
And albeit the ſtatute ſaith teneat terram, pet it extendeth to the holding of 
the melnalty by the Lozd Paramount, and in many eaſes the meaſne (hall be ſup- 


poſed to hold the land. 


C Secundum æſtimationem legaliũ hominum.] That is, by 
a jury of twelve men in an action to be bzought:concerning the fozletture o2 vas 
ine of the marriage conſideration muff not only be had ol that land that is hol- 
den, but ol all other lands; leaſes,gods, and Chattels, and other perſonall c ſtate 
which may advance the eſtimation of the Ward, and pet the value ot the mar. 
riage ought to be ſo moderate, as the heire may well undergoe the ſame. 


ꝗ Vel ſecundum quod ei pro eode Maritagio prius fue. 


rit oblatũ ſine fraude, &c.] And herein the Gardein bath the election 
either to have ſo much · as an indifferent jury will give him, oz ſo much as foz the 
marriage have boya fide been offered unto him. 


- 
—— — — — —— — 


C F. Il. 


D E dominis qui maritaverint illos quos habent in cuſtod' 
villanis, vel alis, ſicut burgenſ. ubi diſparagent': ſi talis hæ. 
res fuerit infra 14. annos, & talis ætatis quod conſentire non 
poſſit matrimonio:tunc ſi parentes conquerantur de illo domi- 
no, dom inus ille amittat cuſtodiã uſque ad ætatem hæredis, & 
omne commodũ quod inde perceptũ fuerit, convertatur in c0- 
modi ipſius hæredis, qui infra ætatem eſt, ſecundum diſpoſitio- 
nem & proviſionẽ parent ſuorũ, propter dedecus ei factum. Si 
autẽ fuerit 14. annorũ & ultra, qd conſentire poterit, & tali mari- 
tagio conſenſerit, nulla ſequatur pœna. Si quis hæres, cujuſcun- 
que fuerit ætatis, pro domino ſuo ſe neluerit maritare, non com- 
pellatur hoc facere, ſed cum ad ætatẽ pervenerit, det domino ſuo, 
& ſatisfaciat ei de tanto, quantum inde percipere poſler ab ali- 
2 pro maritagio ſuo, antequam terra ſua recipiat, & hoc five 
e voluerit maritare, ſive non: quia maritagiũ ejus, qui infra æta- 
tem eſt, de mero jure pertinet ad dominum feodi. 


— —— — 


cicut 


Cap. 7. Merton. 


C Sicut burgenſibus, &c.] Hereof te the firft part of the Indi- 
cures: and albeit the Statute of 5 R.z. cap. 4. doth rank divers degrees that 
are to come to Parliament, as Dutzes, Carles, Barons, Banerete, 
unigbts of @hires, Cittzeus, and Burgeſſes ; pet this Ac of Menon doth 
extend alſo to Citizens, becauſe all Cities were firſt Burroughs, and with 


the Saxon and Germane iu 7 ſianifietha City. 


This Statute concerning diſparagement doth not extend to beires females, 
but onely to heires males, therefoze the fo2fctture given by this Statute 
onelp extends to the caſe of the heire male, bat by other Statutes the- diſpa- 
tagement of the heire female is fozbidden, 


C Det Domino, et ſatisfaciat ei de tanto quantum inde 
percipere poſsit de aliquo pro maritagio ſuo antequam ter- 


ram ſuam recipiat.] Note the ſeverall peunings of this clauſe con 
cerning the fingle value, and the clauſe in the Chapter next befoze concerning 
the double value, and foz the ſingle valne the Guzrdcin thall hold the land un⸗ 
till the beire ſatiſfie him of the value, ſo as in this caſe the taking of the 
p3ofits ſball not be accounted as parcel! of the value, but as a penalty to 
canſe the heire fo pap it the ſoner. . 

But note, that neither in the Writ De valore maritagu, noz fog foz- 
ſeiture of marriage, the Tozd ſhall not recover the land, but damages, 
fo2 this ad giveth no adion foz the land. 

And the wozds of this bzauch are to be obſerved, Cum (hæres) ad ætatem 
pervenerit, det Domino ſuo, whereby it appeareth that tho patment of the ſingles 
value is perſonally appzopziated to the heire, and therefoze if he dieth, it is loſf, 
but the clauſe concerniug the double value is otherwiſe penned, as hath ben 
obſerved. 


C De mero jure pertinet ad dominum feodi.] S foz the Expo- 
ſition of this bzanch, and where a tender fs requiſite, and concerning the dit- 
ferences between the caſe of the hetre male, and of the heire female, the 
Lo: Darcies Caſe, and Palmers Caſe, and the firſt part of the Inltitutes, 
ſect. 107, Yereunto map be added a caſe, where the Lozd cannot at any time 
ſeile the Ward, oz tender a marriage to him, and pet he ſhall have the Wards 
ſhip. Edward Hampden holding lands of the Queen by Knights ſervice in Ca 
pite had iſſue a daughter, who poſt annos nubiles (viz. at twelve peares) con- 
traded Patrimony with William Ditton, and altet married with John Croke, 
and then the Father died ſeiſed in le of the land in Capice, his daughter being 
of the age of thirt en yearcs, and after the daughter had paſed the age of fixtan 
reares,her marriage with Croke was diſſolved by divozce, Caula præcontractus: 
and it was reſolved by both the Chiefe Juſtices upon hearing of Councell lear . 
ned on both ſides, that in this caſe (oʒ the Logd in the like caſe) hall have the 
Vardchip of the daughter, albeit never any ſeiſurc could be made of her, noz 
tender of marriage to herz becauſe the marriage was never lawfull, and was 
aſter diſſolved by didozte, as it had never bene, and the ſhall take no-advan- 
tage ol her own wꝛong, to barre the Quene oz other Lozd of that which by 
Law is due to them, notwithſtanding the opinion of Laicon, 35 H. 6. 40 b. that 
tone hold land of another by Unights ſervice, and the Tenant hath iCae a 
daughter, which entreth into Religton, and is pꝛokeſſed, and after the Tenant 
dieth, his daughter being in Religton, and within fourteen yearcs, and when thc 
is ofthe age of fourteen the is deraigned, that ſhee ſhall not be in Ward, Nota, 
he weweth not koz what cauſe ſhe was deratgned: But by the divozce. cauia 
pr æcontractus, there is a nullity of the mariage, ab initio, and the childzen bet wen 
them are mere baſtards, 
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Merton. 
CAP. 5111 


E narratione diſcenſus in brevi de Recto ab anteceſlore 
Di ternpore H. Regis ſenioris anno et die, Proviſum eſt, 
uod de cætero non fiat mentio de tam longinquo tempore, 
70 à tempore H. Regis avi noſtri, & locum habeat iſta 
proviſio ad Pentecoſten, Anno Regni Domini Regis nunc 21. 
et non antea: et brevia prius impetrata procedant. Brevia 
mortis Anteceſſoris, de Nativis, et de Ingreſſu, non exce- 
dant ultimum redit Domini Regis Johannis de Hibern' 
in Angliam, et locum habeat iſta proviſio, &c. ut ſupra, Bre- 
via novæ diſſeiſinæ non excedant primam tranſfretationem 
Domini Regis qui nunc eſt in Vaſcor', et locum habeat iſta 
proviſio a tempore prædict, et brevia prius impetrata proce- 
dant. Vide Weſt.1. cap. 3d. et 32 H. d. cap. 2. 


Cap. 8. 


C De narratione diſcenſus in breve de Recto.] at appes- 


reth by Glanvill, that in the raigne ol H. 2. the limit ation in an Afiſe of Novel 
diſſeiſin, was poſt ultimam tranſfretationem Regis in Normaniam, which was 
in the peare of his raigne. 

But of this limitation he ſaith, Infra rempus a Domino Rege de conſilio 
procerum ad hoc conſtitutum, quod quandoque majus, quandoque minus oenſe- 
tur, &c. 

Che limitation in the Aﬀife of Mordaunc', was poſt primam coronationem H.:. 
which was 20 Ogob. 1154. 

The limitation in a Writ of Right befoze this Statute of Merton, was 
4 re Regis H. 1. and now by this Statnte of Merton, à tempore Regis H. 2. 
Nots H. 1. began his raigne the firſt of Auguſt 1100. and H. z. began bis raigne 
1154+ fo as this Statute of Merton did abzidge the limitation in a Writ of 
Right 54 peares, whereof Bracton ſpeaketh thus, Quia breve de recto ſicut alia 
brevia infra certu tempus limitatur;non enim it tempus regis Henrici avi Do- 
mini Regis (1. H. 2.) & eſt ratio,quia ultra tempus illud (quod inter initium Regni 
H.2, & Statutum de Merton, anno 20 H. 3. eſt circiter nonaginta annos) non po- 
rerit quis aliquid probare, licet jus habeat in re: cum nullus aliquid probare poſſi ultra 

illud, ex quo loqui non poterit de viſu ſuo proprio, vel de viſu patris ſui, qui ei 
injunxit quod teſtis eſſet ſi inde audiret loqui; Et unde ſi quis loqueretur de tem- 
pore Henrici Regis ſenis, (1. H. 1. quod fuit circiter 125. annos) amnittere poſſi 
proprer defectum probationis. 


C Brevia mortis anteceſſoris, de nativis, et de ingreſſu non 
excedant ultimum reditum Domini Regis Johannis de 


Hibernia in Angliam.] wing Join went firſt into Ireland in the le- 
cond peare of his raigne, and returned in the third peare : In the 12 peare of his 
raigne he went into Ireland enaine, and returned the ſame peate into England, 
and this was ultimus reditus, that this Ac ſpeaketh of, ſo as betwene 
— peare of King John, and 20 H. 3. were abeut twenty five 
Brevi 


Cap. 8. Merton. 


C Brevia novæ diſſeiſinæ non excedant primam tranſ- 


fretationem Domini Regis qui nunc eſt, viz. Hg. in Vaſconiam. ] 


king H. 3. firſt paſſage into Gaſconie, was in the fitr peare ot his raigne, 
ſo as there exceeded not the fiften peares bet wen that tranſfretation and this 
Statute. 

It appeareth by Bracton that befoze this Statute of Merton, the limitation 
in a Writ of Aſſiſe, was Poſt ultimum reditum Domini Regis de Britannia 
in Angliam. 

Sit theſe times of limitations were altered in the raigne of King 
Edw. I. 

And then the limitation in a Writ of Right was from the time of King R. 1. 
betwene the beginning of R. 1. and 3 E. 1. there had paſſed about eighty eight 

cares. 
: And that the Writ of Aﬀife of Novel diſſeiſin, and the Writ of Parparty, 
which is called the Nuper obiit, ſhould have the terme of the firf tranſtretation 
of H. 3. into Gaſconp, which as hath ben ſaid, was in Anno 5 H. 3. 

And the TUrits of Mordaunc', de Colinage,de A iel, de Entre, & br̃e de Nieſtie 
eyent le terme de Coronement meſme le Henry, 1 H. 3. which between that t this 
Statute of W. I. was about 58 pears : Note (as hath been ſaid) this King was 
twice Crowned, firſt the 28, dap of October, in the firft peare of his raigne,and 
the letond time on Whitlonday, in the fourth yeare ol dis raigne : but this Sta: 
tute of W.1. ſpeaking indefinitely, is to be under ſtod of the firff Cozonation, 
foz quod prius eſt tempore potius eſt jure; And by the Statute of W. 2. cap. a. 
in anavowzy the like limitation foz ſeiſin ſhall be accounted, as in the Adtce, 
which, as is afozeſaid, is poſt primam tranſfretationem Regis Henrici 3. in 
Gaconiam. 

But albeit theſe times of limitations were reaſonable, when theſe Statates 
were made, pet in pzoceſſe of time (there being ſet times appointed in fozmer 
Kings taignes) the times of neceſſity grew to large, whereupon many ſuits, 
troubles, and fnconvenfences did ariſe, and therefoze the makers of the Statute 
of 32 H.8. toke another, and moze direc courſe which might indure foz eber, 
and that was to impoſe diligence and vigilancy in him that was to bzing bis 
Action, ſo that by one conſtant Law certaine limitations mis bt ſerve both foz 
the time pzeſent, and foz all times to come, viz. That the Demandant ſhould al- 
ledge ſeffin in a Writ of Right not above ſirty veares next befoze the Teſte of 
dis Writ. In Mordaunc.cohnage,aiel,entry ſur diſſeiſin, oʒ other poſſeflary Action 
upon the ſetſin oz poſſeſſion of anp of his Aunceſtozs oz Pzedeccſſozs, of a ſeiſin 
within fifty years: Jn any Action upon bis oz their own poſſeſion within thirty 
pears ; Jn an avowꝛp, oz conuſance foz any rent,fate,oz ſervice within 40 pears; 
In a Formedon in Reverſion 03 Remainder, oꝛ Scire facias upon fines within 
filtp yeares ; And pet this Statute pꝛeflxing a certain time extended not to 
divers caſes, which were within the anncient Statutes, as to accidentall ſer- 
vices, as hereafter ſhall appeare, D the firſt part of the Inſticuces, ſect. 150. 


C Brevia prius impetrata procedant, &c.] #03 therule is,0m- * 


nis nova conſluutio ſuturis formam imponere deber, & non præteritis. St à caſe 
upon this bzanch in 7 E. 1. Tho. de Redberwes Caſe : 

And albeit Bracton ſaith , that omnes ationes in mundo infra certa tem- 
pora limitationem habent; And in another place he ſaith, Omnis querela & actio 
1njuriarum limitata eſt infra certatempora; Pet ſome actions were not limited 
by = Statute, as by divers Authozities quoted in the margent ap⸗ 
peareth. 

But ſomewhat moꝛe is neceſſary to be added to the fozmer Repozts, and 
Boke Caſes befoze quoted in the margent, foz the ſaid Ac of 32 H.$. ertends 
only concerning avowꝛies to rent, ſute, 02 ſervice, ſo as reliefe is not within the 
pur vie wol the Law, foꝛ it is no ſervice but a duty, by reafon ofthe tenure and 

ler vice: 
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eMerton. Cap. p. 


ſervice, and albeft homoge, fealtp, and cſcuage, and other accidentallſcrvices (bes 
ingſervices ) are within the Letter of the Law, yet they and all other acciden · 
tall ſerbices,as hcriot ler vice. oʒ to cover the Lozds Hall, & the like,foz that they 
map not happen within the times limited by that Ac, are bp conſtrudien 
out of the meaning ol this Statute of 32 H. S. as it appeareth by the caſes quoted 
befozc : but albeit telieſe be not within this Statate, pet in avow?p foz reltefe, 
the avowant muſt alledge a ſeiſin of the ſervices within the auncicnt Sta» 
tute, viz. Poſt primam tranſtretat Regis Henrici in Gaſconiam, and the ſeiſin of the 
ſervices is rraverſable, 

And ſo it is of homage, and fealty, and eſcuage; albeit they be out of the Sta: 
tute of 32 H. 8. pet are they within the aunctent Statute. 

And tt is to be noted, that where the tenure ts by homage, fealfy, and eſcnage 
incertain, and by ſuite of Court, oz rent, 02 any ether annuall ſcrvice, the ſeiſin 
of the ſate oʒ rent, 02 any other annuall ſervice is a god ſeifin of the homage, 
fealty, oz eſtuage, oʒ other accidentall ſetvices, as Wardſhtp, heriot ſcrvice, 
oz the like: and hercby (if you ſhall ho&dfully peruſe over the Repozts and 
Boke Caſes befoze quoted) pou ſhall underſtand the ſame the better. 

By this Act it is declared, that the ſaid Ad of 32 H. 8. wall not extend to 
Writs of Right, of Advowſon, Quare impedit, Alliſe ol Darrein preſentment, 
02 Jure Patronatus , noz to any Writ of Right of Ward, Writ of Kavith- 
ment of Ward, foz the bodp 02 land holden by knights ſervice, but that theſe 
Actions may be maintained, as they might have ban bctoze the making of the 
ſaid Act of 32 H.8. 

And ſ#ing perſonall Actions are at this day moze frequent, then they have 
ben in times paſt, it were to be wiſhed foz eſtabliſhment of quiet, and avoiding 
of old ſuits, that Bractons rules by ſome new p3oviſion extended to them alſo, 
and that they were limited within ſome certain time. 

Since we wzote this Commentary, there is a god Statute made concerning 
tertain perſonall actions,in Anno 21 Jacobi Regis, ca. 6. and therein a limitation 
ſet down in the Formedon in Diſcender, Formedon in Remainder,and Formedon 
in Reverter. 


—— ——— — 


CAS: 4-2. 


D breve Regis de Baſtardia, utrum aliquis natus ante 
matrimonium habere poterit hæreditat, ſicut ille qui 
natus eſt poſt matrimonium, Reſponderunt omnes Epiſco- 
pi, quod nolunt nec poſſunt ad iſtud breve reſpondere, quia 
hoc eſſet contra communem formam Eccleſix. Er rogave- 
runt omnes Epiſcopi Magnates, ut conſentirent, quod nati 
ante matrimonium eſſent legitimi, ſicut illi qui nati ſunt 
oſt matrimonium, quantum ad ſucceſsionem hæreditariam, 
quia Eccleſia tales habet pro legitimis. Et omnes Comites 
& Barones una voce reſponderunt, quod nolunt Leges 
Angliæ mutare, quæ hucuſque uſitatæ ſunt & approbatæ. 


C Contra communem formam Eccleſiæ, &c. ] 
Foz the better underſtanding of this bzanch, it is to be known, that in tho 
tims 
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time of Pope Alexander the third, (who lived Anno Domini 1 7 Co, which wis 
Anno 6 H. 2.) This conſtitution was made, that chudzen bozne betoze [20 nts 
31tion of Pattimonp, where Patri-nony followed, ſho:1ld be as legittmate to 
inherit unto their Aunceſtozs, as thoſe that were bozne atter Matrimony, 
and thercupon the Statute ſaith, Eccleſa tales habet pro legitimis 
Of this Canon, 62 conftitation Glanvill wzueth thus, Orra eſt quæſtio, (1 Clay Lg. c. 15. 
quis antequam pater mattem, ſuam deſponſaverat fuerit genitus vel natus utrum 
talis filius lit legitimus hæres, cum poſtea matrem ſuam delponſaverat: Et quidem 
licer ſecundum Canones & leges Romanas talis filius fit legitimus hæres, tamen 
ſecundum jus & conſuetudinem Regni nullo modo tanquam hæres in hæreditate 
ſultinetur, vel hæreditatem de jure Regni petere poteſt. 
and here with doe agree not onelyother auncient Authozs, but the cenſtant 3:48 11.5.5. 4:5, 
opinfon of the Judges in all ſacceion of ages ever ſince, of the aunctent Law /. Foro liv. 6. 
of England. Heteupon theſe tw2 concluſions doe follow: 2 el 
1. That any forein Canon o2 conſtitution made by authozity of the Pope, 
being (as Glanvill ſaith) Contra jus & conſuetudinem Regni, bindeth not un · 
till it be allowed by Ad of Parliament, which the Bilhops here pꝛayed it 
might have beene ; foz no Law. oz Tuſfome of England can be taken away, _ . 
abzogated, oz adnulled, but by authozity of Parliament. . ” Out de 
2, That although the Biſhops were Spirituall Perſons, and in thoſe dapes — 5 
had & great dependency on the Pope, yet in caſe of generall baſtardy, when 
the king wꝛote to chem to certific, who was lawfall hetre to any lands, oz other 
inheritance, they ought tocertifie accozding to the Law, and cuſtome of Eng- 
land, and not actoꝛding to the Romane Canons, and conſtitutions, which were 
contrary to the Law, and tuſtome of England, wherein the Biſhops ſought at 
this Parliament to be relie ved. 
See the firſt part of the Inſtitutes, ſe . 399. & 400. and adde there: 
unto : 
Aſiſa venit, &c. Si Nicholaus de Lewkenor Pat Thom de Lewkenor 
fuit ſeiſitus, c&c de manerio de Southmyms quod Rogerns de Lewkenor tenet, 
qui dicit quod ipſe eſt frater ipſius Thome antenatus de eodem Patre, & DW 2 in 
eadem Matre, & eſt ſeiſitus de prædictis tenementis, & clamat per eunden Mid. in Aff. de 
diſcenſum, et petit Iudiciũ. Thom dic quod Rogerus non poteſt clamare per eunde Mordaunc®. 
deſcenſum, quia dicit quod idem Rogerus natus fuit extra $ ponſalia, &c. Et Vide Mic.15 E. f 
quia idem Tho non poteſt didicere, quin idem Rogerns ſit frater ipſius Tho in Banc. Rox. 79. 
antenatus de eodem Patre, & eadem Matre, & poſt mortem prædicti Ni- b 
cholai Patris, c. intravit in eiſdem tenementis ut filius ejus & heres, 
* Conſideratum eſt quod prediftus Rogerus ind” ſine die. Et Tho. cap per Judgemem. 


Aſviſam, ſet ſit in miſericordia, (Fc. 


Note by this judgement that the baſtard eigne to this intent is accounted 
heire, and of the blod with the Pulter paiſne, as the Pulier puiſne can- 
not have an Aſliſe of Mordaunc' againft him. 

We remember not that we have read in anyBok of the legitimatton,o2 adop · 
tion of an heire, but onelp in Bracton lib. 2. cap. 29. fol.63.b. and that to no little 
purpoſe; but the ſureſt adoption ol an heire, is by learned advice, to make god 
allurance of the land, gc. 


Glanv. ubi ſupta. 


C Et omnes Comites, et Barones, una voce reſponderunt Sce the firſt part 


ot (he Inſtitutes. 


quod nolunt leges Angliæ mutare quæ hucuſque uſitatæ ſunt ©@ 402. 


e approbatæ. The Nobility of England have ever had the Laws of Eng- 

land in great eſtimation and reverence, as their beſt birth: right, and ſo have the 

Kings of England as thꝛit pzincipall ropaltp and right belonging to their Trown 

and dfgnity: Tbts made King II. 1. that noble King ürnamed Beaucierk , to (4... 1 

wzite to Pope Paſcall, Notum habeat ſanctitas veſtra, quod me viveme (auxiliante SO ON 
— Deo) 


William Malmſ. 
lib 3. circa initiũ 
Ing ul phus lib. 6. 

049 •19. 

Ste the Cuſtum - 
er de Nor. ca. 27. 
fo. 41 & 44. 


Rot. Par. 28 E. 1. 
apud Lincoln. 


Jus coronx. 


Lib. 5. fo. 1. &c. 
Caudries caſe. 
i part of the In- 
flitutes $ 534+ 


Bratton lib. 5. ſo. 
416.417 
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Deo) dignitates & uſus regni noſtri Angliæ non imminuenturs & ſi ego (quod 
abſit) in tanta me dejectione ponerem, optimates mei & totus Angliæ populus 
id nullo modo pateretur. 

And it is wozthp the obſervation, how dangerous it is (as elſewhere hath 
ban often noted) to change an ancient Paxime of the Common Law. 

Some have waitten, that William the Conquerour being bozne out of matri, 
mony, Robert his reputed father did after marry Arlot his mother, and that 
thereby he had right by the Civil and Canon Law, but that is contra legem An- 

liz, as here it appeareth, And during this Parltament in the 20. peare of 
l. 3. ft map be tolleded by the 23. and 24. Cpiſtles of Robert Groſtead then 
Biſhop of Lincoln directed to William Rawleighe ( Pꝛteſt) then one ofthe Kings 
Juſtices , that this matter to bzing the nati ante matrimonium to be made legt- 
timate was vehemently laboured by the Tlergie: And in the 26. Epiſtle to the 
Biſhop of Canterbury, he findeth fault with the Arch bithop, foz that the King 
and his Councell had reſolved that the Law and Cuſtome of the Realme in 
this point ſhould continue ſtill : Whereby it appeareth, that not onelp the No- 
bles, but the King btmſclfe was againf it. 

And in the Letters, which all the Nobilitie of England by aſſent of the whole 
cominaltp aſſembled in Parliament at Lincoln wzote to Pope Boni ſace, it is thus 
contepned, Ad oblervationem & defen!ionem libertatum, conſuetudinum, & le- 
gum paternarum ex debito ptæſtiti ſacrament altringimur, quz manutene bimus to- 
to poſſe , totisque viribus cum dei auxilio defendemus, nec etiam permittimus aut 
aliquatenus permittemus, ſicut nec 1 nec debemus præmiſſa tam intolita in- 
debita, pærjudicialia, & alias inaudita dominum noſtrum regem, etiam hi vellet fa- 
cere, ſeu quomodolibet attemptare: (and there the inconveniences are ſet down. 
præcipue cum præmiſſa cederent mani feſte in exheredationem juris coronæ Regis 
Angliz & regiz dignitatis, ac ſubverſionem ſtatus ejuſdem Regni notori- 
am, nec non in præ judicium libertatum, conſuetudinum, & legum paternarum. Mes- 
led by the ſeverall ſeales of Armes of 104, Carles and Barons, and in the 
name of all the comminalty of England. And to that effec King E. 1. wzote 
alſo to the Pope, 


C Leges Angliz. ] Here our common lawes are aptly and pꝛoperly 
called the lawes of England, becauſe thep are appzop2tated ts this Kingodme of 
England as moſt apt and fit foz the government thereof ,and have no dependan- 
ty upon any fozreine law whatſoever, no not upon the civill oz cannon law other 
then in caſes allowed by the laws of England as partly hath bien t cched befoze: 
and therefoze the Poet ſpake truly hereof,Er penitus toto di viſos orbe Brictan- 
nos: ſo as the law of England is proprium quarto modo to the Kingdome of Eng⸗ 
lane;thcrefoze fozrein pꝛecedents are not to be objcaed againſt as,becauſe we 
arc not ſabjca to fogrein lawes, 

Aud it ts a note wozthp of obſervation,that where at the holding of this Par 
liament in anno 20 H. 3. and befoze, and ſome time after, many of the Judges 
and Juſtices of this Realme were of the Clergy, as Bichops, Deanes, and 


Pꝛieſts, and all the great officers ofthe Realme, as Lozd Chancelloz, Treaſu - 


ro2,Pzſvpſcale, Pzeftdent,ec. were foz the moſt part ofthe Clergp; pet even 
inthoſe times the Judges of the Realme, both of the Clergy and L aity, did con- 
ffantly maintaine the lawes of England, ſo as no introachment was made upon 
them oz bzcach unto them by any fozretne power, as partly hath ban ſuc wed in 
Caudries caſc: and many moze judgements and authozittes in law miht be pꝛo⸗ 
duced ſoz the mantfeſtatton thereof: Se the firſt part ofthe Inſticutes, many of 
the Clcrop Judges and Zuſtices ofthe realme of ancient time. 


C Errogarunt omnes Epiſcopi magnates ut conſentirent, 
&c.] Yere was the motion andrequeſt, But Bracton faith Rogarunt Regem 


& magnates: Et omnes comites & barones una voce re!ponderunt, Nolumus leges 


Angliz mutare &c; fog ſo it is in ancient Panulcripts, 
This 
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This is the firlt of this kind, that we remember, that hath been pzinted, koz it 
is to be underſtood that by the parliamentary ozder all mat ions and petitions 
made (as this was) though they were dented, and never p2oceeded fo the efta- 
blichment of a Statute, yet the lame were entered into the Parliament roll fo- 
gether with the aunſwers thereunto;but this is the firſt of this kinde (as hath 
been ſatd) that hath been pꝛinted. 

And pet in our books this is celled a Statute foz ©: Galired le Scrope chtefe Ju- 
ſtice ſaith,befoze the ſtatute of Merton the party pleaded not general baſtardy. but 
that he was bozne out of. eſpoizſals; and the Bichop ought to certiſte whether 
he were bozne bcfoze eſpouſals o2 not, and acco2ding to that certificate to p20" 
teed to judgement accozding to the law of the land: And the pzelates anſwered 
that they could not to this w2it anſwer. and therefo2e ever ſince ſpectal baſtar- 
dy (viz, that the delendant ac. was bozne befoze eſpoaſals) habe been tried in 
the Kings Courts, and generall baſtardp in cout Chziſtian; and herewith a» 
greeth our old books and the conitant opinion of the Judges ever ſince. WEN 

Now foz that this point was relolved tn Parliament, it ts here in a large ſenſe 
calleda Statute. i | 


CF: Ai 


e eſt inſuper, quod quilibet liber homo, qui 
ſectam debet ad comitatum, trithingum, hundredum, 
& wapentagium, vel ad Curiam domini ſui, libere poſs 
facere Attornatum ſuum, ad ſectas illas pro eo faciendas. 


Sectam debet.] Nota, There be two kinds of ſaits, viz fatt realt. 
that is, in re ſped of his reſiante to a Lt oz Tourne: and ſuit ſervice,that is, by 
reaſon ol a tenure ot his land ofthe County. Handzed, Wapentake, 02 Pannoz 
whereunto a Court Baron ts incident ;befoze this Act everyone that held by 
luit ſex vice ought to appeare in perſon, becauſe the ſutters were Judges in thoſe 
Courts, otherwiſe he ſhould be amercted, which was miſchte vous, oz it 
might be, that he had lands within divers of thoſe Setaniozies; and that the 
Courts miaht be kept in one dap, and he could be but in one place at one time: 
ol this Statute extends not to ſuit reall, becauſe he cannot be within two 

&ts, Ic, 


al Trichingum or Trichinge.] Here it ſign{fieth a Court which 
confitcth on thzw oz foure undzeds, and doth not here ſignifie a Let 02 
vicw of krankpledge. 


7 Wapentagium.] That, which in ſome Countries is called a Han- 
02ed Court, in ſome Countries is called a Wapentake, ” Quod Angli vocant 
Hundredum ſupradi ti Comitatus vocant Wapentagi»m. Now the reaſon of the 
name was this: When any on a certatne dap and place tok vpon him the go- 
vernment of the Pundzed , the fre ſuſters met him with launces, and he de- 
ending from his hezſe, all role up to him, and he holding bis launce upright, 
an the reft, in ſigne of obedience, with their launces touched his launce 02 wea⸗ 
pon: fo2 the ron wozd wepen, ts weapon, and tac, is tactus, oz touching: 
and thereof this ademblie was called Wapentake, oz touching of weapon. 

Now albeit he that holdeth by ſuit ſervice may make an Attozney, pet that 
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Sec the laſt Cha, 
of Merton the 
like. 

12 alſ. p · 20. 


Bract. li. 3. fo. 416 
Fleta li. &. cap. 39 
47 E. 3 14. 

21 K. 3.49. 

25 all. 46. 


46 E. 3.3. 


41 E. 3. Avcury 
77. vid. Olo. c. 
W. 2. cap. to. 


Lamb. int. leges 
Ed. regis, nu. 34 
agnaCart. c. 33 
Iemps E. i. At- 
torn. 106. 
Regiſt. 172. 

23 E. 3. cap. 4. 

F. N. B. 156. 
Lam. verbo cen- 
ruria int. leges 
Ed. regio, nu. 33. 
Bract. lib. 3. 


Mirror, ca.5 6.3. 
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Temps E.1. 
Atrorny 106. 


F. N. B. 1 56. E. 
W. . cap. 33 · 


F. N. B. 157. 


W. 1. cap. 33 
Cuſtumier de 
Nerm cap. 65. 


doe the like be · 
fore,cap.g- 
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Attoznep cannot fit as Judge, as the fre ſufter himſelfe might doe, fo2 be can« 


depute another in his judiciall place; and the wozds of the Statnte be, Ii 
— facere attornatum ad ſectas illas pro eo faciendas. B 


Liber homo.] ghis doth extend to r · holders in ancient demeſne, 
but not to Copic · holders. 


Facere Attornatum. ] He muſt make a Letter ot Attozney under his 
ſoale- which the Steward ought to allow ; and ifhe doe not, the ſuiter may 
babe a Writ out of the Chancery foz the allowance of him : oz if he doubted 
that he ſhould not be allowed, he might have a Writ befoze-hand fo receive 
dim as Attoznep : and ſuch a Writ Wall ſerve during the life of the tenant, exc, 
dez the wozds of another Writ be, Et quia virtus Brevium noſtrorum de hu- 
N i Attornato faciendo termĩi num non capit, nec terminus limitatur duran- 
tibus perſonis, &c. 

What ſuch an Attoznep map doe, and who cannot be Attoznep , ſ@ the 
Statute of W. 1. 


q Ad ſectas illas pro eo faciendas.] S0 as by fozce of this Ac he 
map doe ſuch ſaif, as the Fr& holder ought to doe. 
Ster the Regiſter 19. This Ad extendeth to Juſtices in Eire. 


— —— 
= 


r > / 
ID E malefactoribus in parcis, & vivatiis nondum eſt diſ- 


cuſſum/, quia magnates petierunt propriam priſonam 
de illis, quos caperent in parcis, & vivariis ſuis. Quod qui. 
dem dominus Rex contradixit, & ideo differtur. 


JVivarium] 36 a wozd of alarge extent, and ex vi termini fignifleth a 
place in land oz water, where living things be kept. Poſt commonly in Law tt 
fianifieth Parks, Marrens, and Piſchartes oz Fiſhings; here it is taken foz 
Warrens and Fiſhings, foz that Parks were named befoze, 


All which 


STATUTUM 


IE 


Statutum de Marlebridge, 
Editum 52. H. 3. Anno gratiæ 1267. 


« Marlebridge] ots called Marleborough, a Town in Wiltſhire, the 
greateft fame whereof is the holding of this Parliament there. Henricus vero, 
&c, Concilium convocavit Marlebrigium, quod eſt celebris comicatus 
Wikceriz, qui in eo conventu primum leges ab ſe latas, & præſertim Magnæ 
chartæ de concilii ſententia approbandas , deinde alias condendas curavit, qua 
ad ſtatum & commodum regni maxime conducerent. 

Fe... Towne in our Books is called a Citte, and the Fremen thereof 
jens. 


J 52 H. 3.] Tyis Ring raigned longeſt ofany King ſince the Conquelt, 
oz befoze, that we remember; foz he raigned 56. peares, But the great and 
famous Dutene Elizabeth was of greater peares then anp of her pꝛogenti⸗ 
tozs, foz the attained nære to 70. peares. Wo King H. 3. raigned longeſt. and 
Qucn Eliz. lived longeſt, She raigned the peares of the Emperour Augu- 
ſtus, and lived the peares of King David. 

Nno Gratiæ M. CC. LXVII Regni autem domini Hen- 

AM rici filii Regis Johannis 1 ſecundo ; 
in octabis S. Martini, providente ipſo domino Rege, ad 
regni ſui Angliæ meliorationem , & exhibitionem juſtitia 
(prout Regalis officii expoſcit utilitas) pleniorem, convoca- 
tis diſcretioribus ejuſdem Regni, tam majoribus quàm mi- 
noribus: Proviſum eſt & ſtatutum, ac concordatum & 
ordinatum, ut cum regnum Angliæ multis tribulationibus 
& diſſentionum incommodis nuper eſſet depreſſum, refor- 
matione legum et jurium · quibus pax et tranquillitas inco- 
larum conſervetur) indigeat, ad quod remedium ſalubre 
per ipſum Regem et ſuos fideles oportuit adhiberi : provi- 
ſiones, ordinationes, et ſtatuta ſubſcripta, ab omnibus re- 
gni ipſius incolis, tam majoribus quam minoribus, firmi- 
ter & inviolabiliter temporibus perpetuis ſtatuerit obſervari. 


This generall Pꝛeamble to all the Statutes of Marlebridge doth confi 
on koure parts. t 

1. Tho end wherefozo theſe Statutes were made, foz ſapiens incipit à fine, 
and that is twofold; 1. Ad meliorationem regni Angliæ. 2. Ad exhibitionem 
juſtitiz (proat regalis officii expoſcit utilitas) pleniorem. 5 

2. Of what members this Parliament conſiſted, Convocæ is diſcretioribus 
ejuſdem regni, tam majoribus, quam minoribus, : s 

3. What was the cauſe of calling this Parliament, Cum regni Angliæ 


multis tribulationibus & diſſentionum incommodis nuper eſſet depreſſum. e 
many 


Polyd.Virg .p- 
314 10. 


39 E. 3. fo. 153. 
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Marlebridge. Cap.. 


rfull and dangerous troubles and diſentions between the Ling and 
—o Kory which J had rather you ſhould reade in Hiſfozy, then 3 ſhould 
relate, grew oziginally out of this rot, that the King ſometimes allowed, 
and ſometimes diſallowed Magna Charta, and Charta de Foreſta. 

4. What would be the remedy that peace and frarquillity might enſue, 
Ut cum reꝑnum &c. reformatione legum & jurium quibus pa x & tranquilli- 
tas incolarum conſervetur indigeat, ad quod remedium ſalubre per iplum regem 
& ſuos fideles proviſiones, ordinationes, & ſtatuta ſubſcripta, ab omnibus re- 
gni ſuis incolis tam ma joribus quam minoribus firmiter & invidlabiſiter tem- 


ribus perpetuis ſtatuerit obſervari. 
This remedy that ſhould fo: ever in all future times be invlolably ob⸗ 


ſer ved, conũ ſted upon two parts, 
1. Foz © eſtabliſhing of Magna Charta, and Charta de Foreſta, whereof 


moze ſhall be ſaid when we come to the firſt Chapter. Jn the meane time , 
this is to be obſerved, that after this Parliament neither Magna Char- 
ta, noz Charta de Foreſta, was ever attempted to be impugned oz queſti- 
oned ; whereupon peace and tranquillity , whereof this Pzeamble ſpeaketh, 


have cvcr ſince enſued, 
2. Foz enacting of new Lawes, oz declaring of old, with addition of 


great puniſhment. 


CHIP. 4 


3 tempore turbationis nuper in regno Angliz 
ſubortæ, & deinceps multi magnates & alii juſtitiam 
indignati fuerint recipere per dominum Regem , & curiam 
ſuam, prout debuerunt, & conſueverunt temporibus præ- 
deceſſorum ipſius domini Regis, & etiam tempore ſuo: ſed 
de vicinis ſuis, & aliis per ſeipſos graves ultiones fecerint, 
et diſtrictiones, quouſque redemptiones reciperent ad volun- 
tatem ſuam. Et præterea quidam eorum, ſe per miniſtros 
domini Regis juſticiari non permittant, nec ſuſtineant 
quod per iplos liberentur diſtrictiones, quas authoritate pro- 
pria fecerint ad voluntatem ſuam. Proviſum eſt, concor- 
datum & conceſſum, quod tam majores, quam minores, 
juſtitiam habeant et recipiant in curia domini Regis. Et 
nullus de cætero ultiones, aut diſtrictiones faciat per volun- 
ratem ſuam, abſque conſideratione curiæ domini Regis, ſi 
fortè dampnum vel injuria ſibi fiat, unde emendas habere 
voluerit de aliquo vicino ſuo, five majore ſive minore. Su- 
per articulo autem ſupradicto proviſum eſt & conceſſum, 
quod ſi quis de cætero ultiones hujulmodi capiat per volun- 
tatem ſuam propriam abſque conſideratione curiæ domini re- 
gis (ut prædictum eſt) & inde convincatur, puniatur per re- 
demptionem , & hoc ſecundum quantitatem delicti. Et 
limi- 


— —_— 
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fimilicer ſi vicinus ſuper vicinum ſuum faciat diſtrictionẽ 
ſine conſideratione curiæ domini regis, per quod dampnum 
habeat, puniatur eodem modo, & hoc ſecundum quanti- 
tatem delicti. Et nihilominus fiant emendæ plenè & ſuffici- 
enter eis, qui dampna ſuſtinuerunt per hujuſmodi diſtri- 


ctionem. 


This firſt Chapter conſiſteth of a Pꝛeamble, and the body of the Ac, 

The Pꝛeamble ſhews the miſchiefs, which were foure. 

1. That in the time of the late troubles , great men and others refuſed to 
be juſtified by the King and his Court, as they ought, foz here it is ſaid, 
Multi magnates & alii indignati fuerint recipere juſticiam per dominum Re- 
gem, & curiam ſuam. 

2. Sed graves ultiones fecerint, That thep (refuſing the courſe of the Kings 
Lawes)twke upon them to be their owne Judges in their owne cauſes, and 
to tetze ſuch revenges as they thought fit, unttll thep had ranſomes at their 
pleaſures. Aliquisnon debet eſſe judex in ſua propria cauſa. 

3. That ſome of them would not be juſtified by the Kings Offfcers, 

Noz would ſuffer them tomake delivery of ſuch diftreſſes, as they had 
taken of their owne authozity at their pleaſure. Mere pou map ſ& the defects 
of a diſozdered and troubled State. 

The body of the A conliſteth of divers bzanches. 

Firſt, a remedy in generall foz all the ſaid miſchifes, 


C Proviſum eſt, concordatum, & conceſſum, quod tam 
majores quam minores , juſticiam habeant & recipiant in 


curia domini Regis.) This is the golden met wande, that the Law hath 
appointed to meaſure the caſes ok all and ſingular perſons, high and low, to 
have and receive Juſtice in the Kings Courts; foz the King hath diſtribu⸗ 
ted his judictall power to ſeverall Courts of Juſfice , and Courts of Ju⸗ 
ſtice ought to determine all Cauſes , and that all pzivate rebenges b& as 
volded. 

Upon this generall Law, foure conclaſions doe follow, 

1. That all men, high and low, muſt be juſtified, that is, have and re⸗ 
ceive Juſtice in the Kings Courts of Juſtice. 

2. That no pzivate revenge be taken, noz any man by his owne arme 
o2 power revenge himſelfe : And this article is grounded upon the Law of 
God, Vindicta elt mihi, & ego retribuam, ſaith Almighty God, All re⸗ 
venge muſt come from God, oz from his Lieutenant the King, in ſome of 
bis Conrts of Juſttce. 

3. That all the Subjeas ofthe Realme ought to be juſtified, that is, ſub⸗ 
mit themſelves tothe Kings Officers of Julkice accozding to Law. 

4+ That they ought to ſuffer replevies to be made accozding to the Law, 
tothe cnd that mcn map poſſeſſe their hozſes, beaſts, and other cattle and 
— in peace, whereof ther have ſs great and continuall uſe. te bereaf- 
er Cap. 4+ 


C In curia domini Regis.] Theſe woꝛds are of great impoztance, 
foz all Cauſes onght to be heard, ozdered, and determined befoze the Jud- 
ges of the Kings Courts openly in the Kings Courts, whither all perſons 
map rclozt; and in no chambers , oz other pzivate places: foz the Judges 
are not Judges of chambers, but of Courts, and therefoze in open Court, 
where the parties Councell and Attozneys attend, ought ozders, rules, a» 
wards, and judgements to be made and given, and not in chambers oz 0- 

ther 
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$ H.4.19.Gafe. 
24 H.8. cap. t 2. 
25 H. 8. cap. 21. 


See cap. Itineri 
Artic. ult. CITY 
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Seneca. 


1 · Part Inſtitur. 
ſect. 194. 
Here cap. 4. 


Feta l. 2. cap. 430. 
W. I. cap. 16. 
Here cap-15- 
Arric cler. c. 6. 
Artic. ſupet catt. 
cap. 12. 


41 F. 3.26. 
47 E. 3. 2. 


Marlebridge. Cap. z. 


ther pzivafe places, where a man map loſe his canſe, 02 recetve great pe- 
judice, 02 dclap in his abſence foz want of defence. Nap, that Judge that oz, 
dereth oz ruteth a Cauſe in his chamber, though his oꝛder oz rule be juff, pet 
offendeth he the Law, (as here it appeareth) becauſe he doth it not in Court. 
Ard the opinion ts god, and agreable to this Law, Qui aliquid Ratueric 
parte inaudita altera, æquum licet ſtatuerit, haud æquus fuerit: Reither are 
Cauſes to be heard upon petitions, oz ſuggeſtions and references, bat in cu- 
ria domini Regis. 

Et nullus de cætero ultiones aut diſtrictiones faciat per 


voluntatem ſuam abſque conſideratione curiæ domini Regis. 


The firſt clauſe was affirmative : This claaſe, foz the moze ſuretp, ts in 
the negative. 


« Diſtrictiones faciat per voluntatem ſuam. ] That is, tu. 
king diſtreſſes not accozding to the Law, as foz ſervices, rents, oz ſoz da- 
mage feſaunt, oz foz other lawfall cauſe , but foz revenge, without cauſe,of 
his owne head and will, that is, to be his owne judge and carver, to ſatisfie 
bimſelfe without any lawfull meane oz courſe of Law, and ſo it is to be an» 
derſtod thzough this whole Chapter: Foz this Chapter is to be underſtod 
de ultiombus, of revenges , which are of two natures, 1. Perſonall, as 
combat, impziſonment, and the like: 2. By diftceſles, that is, revengefy 
taking of gods, Concerning takings in nature of diftreſſes', pzoviſion is 
made in the next tha Chapters. 


« Puniatur per redemprione.] #03 this wozd (redemytio.) and the 
ſignification thereof, ſee the firſt part of the Inſtitutes, ſect. 1 94, 


el — - — —ͤ—ñ—I“ã — —— — — — — — — — — J— 


II. 
N inſuper major vel minor diſtringat aliquem ad 
y 


eniendum ad curiam ſuam, qui non fit de feodo 
ſuo, aut ſuper ipſum non habeat juriſdictionem per hun- 
dredum , wapentagium , vel balivam , que ſua fit nec diſtti- 
ctiones faciat extra feodum ſuum , ſeu locum ubi bali- 


vam habear, vel juriſdictionem. Et qui contra hoc ſtatutum 


fecerit, puniatur eodem modo, & hoc ſecundum delicti 
quantitatem, & etiam qualitatem. 


LNullus inſuper major, &c] This Cbapter concerning Dittrel⸗ 
ſes enaceth thzæ things: 1. That no man ſhall diſtreine any to come to 
bis Court but ſach as be within his fer: This is intended of ſuit ſervice in 
reſpc of a Sefgnfozp, and not of ſuit reall in reſpec of reſiance, 2. ©) 
that de bath zuriſdicion by Huadzed, Wapentake, 02 Bapliwick, 3. That 
de wall not take diſtreſles out of bis fe oz place where he hath a bapli{wick 
02 juriſdiction, 

© his Chapter is a Declaration of the Common Law, ſaving foz the 
penaltie hereby inflicted ; and thereſoze if A. diſtreine B. and in a replevie 
A. avow as Lozd foz rent oz ſervice, B. plead hors de ſon ſee, and it is 
found 
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found foz B. A. ſhall not in this Replevy be puniſhed by ranſome, ic. accozding Reg iſt. 7. E. 3. 1 


to this Act, but hee mult have an Action upon this Statute, Ec fic de *9 E-3-Barre 28: 


— 19 E. z. breve 842 
ſimilibus. - R. 2. Avow. 37 


n 8 E. 2. Act io 
C lnfra balivam.] Here Baliva fs well expounded by the @tatute it fur leftar, 85. 


ſelle, foz it ſigniſi eth here juriſdictfon, and therefoze it is here ſafd, Infra balivam F. N. B. 89. 90. 
eu Juriſdictionem. | 


— —_— B 


CAP. III 


[ quis autem major vel minor permittere noluerit li- 
Ibehn per miniſtros domini Regis, ſecundum legem & 
conſuetudinem Regni, diſtrictiones quas fecerit: aut etiam ſu- 
ſtinere noluerit ſummonitiones, attachiamenta, executiones 
judiciorum curiæ domini Regis fieri ſecundum legem & conſue- 
tudinem Reon ut predict eſt, puniatur modo prædicto, tan- 
quam ſe juſticiari non permittens, et hoc ſecundum delicti 
quantitatem. Et fi quis major vel minor diſtrictiones faciat 
ſuper tenentem ſuum pro lervitiis et conſuetudinibus, quæ 
ſibi deberi dicat, vel pro re altera, unde ad dominum feodi 
pertineat diſtrictiones facere, et poſtea convincat, quod te- 
nens ea ſibi non debeat: non ideo puniatur dominus per 
redemptionem, ut in ſupradictis caſibus, ſi permittat diſtri- 
ctiones deliberari ſecund' legem et conſuetudin regni, ſed 
amercietur, velut hactenus conſuetum eſt, et tenens dampna 
ſua recuperet verſus eum. 


This Chapter conſiſfeth on thzee bzanches. . 

1. That all of what effate ſoever, ſhall ſaffer ſuch Diſtreſſes as have been Reg; 97; 
taken to be delivercd by the Kings Officers after the Law and Cuftome of 
the Realme. But if any will not ſuffer them to be delivered, it is no god re- 
turne 62 the Sheriffe to ſap, that he was reſiſted, ſoz he may take poſſe 
Comitatus. 

2. That all hall ſaffer ſummons, attachments oz executions of judgements in 
the Rings Court, c. : 

3. If the Loꝛd diſtrein his Tenant foz cuſtomes, ſervices, oz any other du: 44 F. 3.20. l. a. 
ty, which the Lo2d alledged to be behinde, if it be found that it is not behinde, . Peril 


; . - ſe. li.g. fo. 76. 
Non puniatur Dominus per redemptionem, &c. But at the Common Law an act. Combes Caſe. 


on of Treſpaſſe Vi & armis in that caſe did lie. 
Thts bzanch is interpzeted that the Lozd ſhall pay no fine, and thersfoze 
liace this Act by a conſequent no Action of Treſpalle Quare vi & armis lieth 
ugeinſt the Lozd in thts caſe, foz then he ſhould pap a fine, 
The fozmer Chapters inflict puniſhment, where the viſtreſſe is unlawfull, 

02 that he that diſtrained had no ſeigniozy oz jarifdiction at all, oz diftratned ** . 

out of his fee oz juriſdiqton, ac. But in this laſt bzanch, he which diſtrained 13 E.. 57.8 E.4. 
bad a lawfull ſeign toy. and diſtrained within his f& and ſeigniozy, and ſo this 15. 1 B. 4%. 
cale differeth from the other, (although - truth nothing was behinde. ) But 22 E. 

this 11 L. 4.3. 


— 1 4 
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is is to be intended where the L oꝛd himſelfe doth diftrain; foz if his Baylle 

vr; It — a Diktrefſe, where nothing is bebinde, there an Action of Troſpaſſe,Quare 
9H.7-14-Combes vi & armis lieth againſt him, becauſe the Baplie is not Dominus and ſo it is 
caſe, ubi ſupra againſt a Guardien in ſocage. And if the Lozd himſelfe voth cut any wo, oz 
9 H.6.20. 44E-3* bzeak the houſe, o; fd the ground of his Tenant, oz the like, which he doth 
a ene e eee eee 

; , doth not the 
8 E. z. 6.8 wr — pt Aa is extended to the Lefſoz upon a leaſe foz life, oz 
1 E % fo; yeares made, foz the Leſſee foz peares ſhall doe fealty allo; but it the Leffoz 
38 E. 3.33. put out the Lefſee foz yeares, 03 difſeiſe the Tenant fog. life, oz doe any Ac, 
5 H.7.10. not as Dominus, the Leſſee ſhall have an Action of Treſpaſſe againſt him, vi 
& armis. 


CI. 


Ullus de cætero faciat ducere diſtrictiones quas fecerit 
| N extra Comitatum in quo captæ fuerint. Et ſi vicinus 
hoc fecerit ſuper vicinum ſuum, & per voluntatem ſuam, 
& ſine judicio, puniatur per redemptionem ut ſupra, velui 
de re facta contra pacem. Veruntamen ſi Dominus hoc 
ſuper tenentem ſuum facere præſumpſerit, caſtigetur per gra- 
vem miſericordiam. Diſtrictiones inſuper ſint rationabiles, 
& non nimis graves. Et qui diſtrictiones fecerint irrationa- 
biles, et indebitas, gravitet amercientur propter exceſſum di- 
ſtrictionum ipſarum. Vide Statut. Anno 1. & 2. Phil. & Mar. 


Ci. 


This Chapter emptieth it ſelfe into five parts, viz. 
I, — hall dzive any DiftreCe ont of the County, where he hath 


W. I. ca p. 19. 


21 E.4.11, 2, Ik one neighbour doe ſo to another, (as foz damage feſant, oz rent charge) 
of dis owne anthozity, he hall make ranſome, that is, a fine, as of a thing done 
againft the peace. 

3- Ak the Loꝛd pꝛeſume to doe it againſt his Tenant, he ſhall be puniſhed by | 

a great amerciament. 

At the Common Law a man might have dziven the Diftrefe to what Cour 

6 H.z.Avow.:42 ty he would, which was miſchievous foz two canſes : 1, Becauſe the Tenant 

Temps — 1 was bound to give the beaſts being impounded in an open pound ſuſtenance, and 

— — 38. being carried into another County, by common intendment he counld have 

1.6 „. +: E.,, ue knowledge where they were. Another cauſe, he could not know were lo 

Barre 120, have a Replevy, but the party was befoze this Statute dziven to his Action 

E. N. B. 89. upon his caſs; And albeit this Statute be in the negative, pet if the Tenancy 

Pl. Com. g. b. be in one „and the Pannoz in another County, the Lozd may d2ive 
the Diftreſſe he taketh in the Tenancy to his Pannoz in the other 
County, foz that the Tenant fs out of both the ſaid miſehtefes; foz the Tenan! 

by doing ol ſuite and ſervice to the Pannoz,by common intendment may knov 

what is done there, and therefoze map give his beaſts ſuſtenance ; and to know 

where to have his Repleby , the Bapliffe ofthe Pannoz uſually m_ 

a 
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Cattell diſtrained to the pound of the Þannoz : And this Act extends as well to 
gods as to beaſts : Note hereby a caſe ont ofthe miſchtefe is out of the mea- 
ning of the Law, though it be within the Letter. 

4. That Diſtreſſes be reaſonable, and not to great; Vide the firlt part ofthe Regiſtr. 97- 
inſtitutes, what Mall be ſaid reaſonable, and by whom it ſhall be tried in this and pt Inft.c& 69. 
in all other caſes : ſome ſay that foz homage, oz fealtp, foz the expences of the 29 E.3· 23. 
nights of the Parliament an exceſive diſtreſſe cannot be taken; but this Sta- 4: £.3-:6. 
tate ts generall, and extendeth unto all, | 11 fl. 4.2. 

5. Be that takes unreaſonable and undne Diſtreſſes , ſhall be gricvouſly g. 
amerced foz the exceſſe of thole Diſtrefſes. WE 

It is wozthy of obſervation, how pzovident the Pekers of theſe and other Stat. 51 H.;. 
Statutes be, that mens beaſts, cattell, oz other gods be not unjuſtly oꝛ exceſs WIC. 16. 
ſively diſtrained; and if they be, that deliverance be ſpedily made of them bp : E. 1 C12. 
Replevp, otherwiſe the husbandzy of the Kealme, and mens other trades 1 "i © 
might be overthzowne oz hindzed: and this agre th with the reaſon of the IE 
Common Law. 7 E.3.8.b. 20 Aſſ. 

And therefoze if the Lozd oz his Bapliffe come fo diſtraine the beaſts oz 38. 13 H.4 17. 
gods of his Tenant foz his rent behinde, befoze the Diftreſſe the Tenant (that 14 H. 44. 
he map kep and uſe his beaſts 63 other gods) may upon the land tender the Lib.8.tol.147. 
arrerages, and if after that a Diftreſſe be taken, it is wzongfull ; And if the <5. 22 
Lozd have diſtrained, if the Tenant befoze the impounding of them tender the Pillingtons — 
arrerages, the Lozd onght to deliver the Dillreſſe, and if he doth not, the de⸗ 
tainer is unlawfull : Even ſo it is in caſe of a Diſtreſſe foz damage feaſanf, 
the tender of amends befoze the Diſtrefſe, maketh the Diſtreſſe unlawfall,and 
after the Diftreſſe, and befoze the impounding the detatner unlawfull. But if 1 H. /. 30. a. 

a man bzing an Action of Treſpaſſe foz taking away his beaſts oz other gods, But this is now 
there tender of ſuch ſufficient amends befoze the Action bzonght is no barre, be⸗ bolpen by the 
cauſe he that tendꝛed the amends is not the owner of the gods; as in the other -— * * 
caſes, dat a Treſpaſſer, whom the Law favoureth not : And further, if the 
Avowant hath retourned irreplegtable, pet if the owner ofthe beaſts oz gods 1 
tender to him all that is due upon the judgement in the Avowzy (whereby the 
certainty doth appeare) he may have an Acton of Detinue fo2 the detainer 
2 oz upon ſatisfaction made in Court, have a Writ foz their de: 

erp, 


D iſtrictiones ſunt inſuper rationabiles et non minus iH ditr. de 


graves, &c. propter exceſſum, &c. ] quicquid in exceſſu atum eſt t.. 
kege prohibetur. | i 
Foz example, it the Lozd diſtraine tod oz thzœ Oren foz rij. d. oz the like Regiſt. 7.22 E. 
ſmall ſumme, and the owner bzing a Replevp of the —— . 26. 1 l. : 
— — 4 them * twelve pence,xc, of his owne chewing FN K. us. 
» Ec oz the part 1 Oe 
Sate 3 the party map have his Action upon the 
fthe Lozd diſtrain an Ore, oz Hozſe foz a penny, ifthere were no other Dt- 
ſtreſſe upon the land holden, the Diftrefſe is not excellive, but if there were 
a Sh&pe oz Swine, ec. then the taking of the Dre oz Yozle is exceſſive, be: 
cauſe he might have taken a beaft of leſſe value. 
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Magna Charta 
e. 32, 39. 


Cap. Icineris- 
V-r.Mag-Cart- 
150. b. 


Mag Cart c 29. 
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. 


Agna Charta in ſingulis ſuis articulis teneatur, tam in 
M his quæ ad Regem pertinent, quam quæ ad alios, et 
hoc coram juſticiariis itinerantibus in ſuis itineribus, et 
Vicecomes in comitatibus ſuis, cum opus fuerit demande- 
tur, et brevia verſus eos qui contravenerint gratis conce- 
dantur coram Rege, vel coram Juſticiariis de Banco, vel 
coram juſticiariis itinerantibus, cum in partes illas vene- 
rint. Similiter Charta de Foreſta in ſingulis ſuis articulis 
teneatur, et contravenientes per dominum Regem, cum 
convicti fuerint graviter puniantur modo ſupradicto. 


This, as hath bene ſald, was one ok the pzincipall cauſes of the ſummons 
of this Parliament, and after this enſued great and conſtant peace and 


tranquility. 
And where ſome have thought, that Magna Charta had not the firengthot 
a Parliament befoze this Ad, how they miſtake it, pou may reade befoze in 


Magna Charta, Cap. 32. and 38. 


C Magna Charta.] wy this time this Charter had got the name 
of Magna Charta, and by that name onely is here confirmed, 


C Tam in hiis quæ ad regem pertinent quam ad alios. 
Theſe be ſhozt and effe guall wozds, and fo avoid all ſcruples, the King is 
erpzeſlp named, and it hath not wozds of confirmation, but woꝛzds of efta- 
bliſfhment, Quod Magna Charta in ſingulis ſuis articulis teneatur, which is the 
ſureſt wap. 


C Coram Juſticiariis itinerantibus.] vide Cap, irineris, the At 
ticles of Magna Charta eſpecially given in charge, and enquired of, gc. by Ju: 
ſkices in Epꝛe, and by this Aa thep had their authoztty therein, 


C Brevia gratis concedantur.] Writs again the bzcakers of 
Magna Charta ſhall be frelp graunted, to encourage ſuch as would purſae 
agatnft them. 


C Coram Rege.] That ts, in the Bings Bench, 


5 fo Coram Juſticiariis de Banco.) Chat ts, in the Court of Common 
5. 
C Similicer Charta de Foreſta, in ſingulis ſuis articuli 


teneatur, &c.] This was another of the pꝛincipall cauſes of t e ſummons 
of this Parliament, 8s hath ben ((d. 9 


C AT. 
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Cap. 6. eM arlebridge. 


CAP. FL 


E his autem qui primogenitos, & hæredes ſuos infra 
D ætatem exiſtentes feoffare ſolent de hæreditate ſua, ut 
er hoc amitterent domini feodorum cuſtodias ſuas, Provi- 
ſum eſt, concordatum , & conceſſum, quod occaſione hu- 
juſmodi falſi feoffamenti, nullus capitalis dominus amittat 
cuſtodiam ſuam. De his inſuper qui de terris ſuis, quas 
tradere voluerint ad terminum annorum, ut per hoc domini 
feodorum amittant cuſtodias ſuas, falſa fingunt feoffamenta 
continentia, quod eis ſatisfactum eſt de ſumma ſervitii in il- 
lis contenti uſque ad terminum aliquem: ita quod ſi fad di- 
ctum terminum ſolvere tenentur hujuſmodi feoffati ſumma 
aliquam ad valorem terrarum illarum, vel in multo exceden- 
tem, ut ſic poſt terminum illum terra eorum revertatur ad 
ipſos vel ad hæredes ſuos, eo quod nemo eam pro tanto 
tenere curaret: Proviſum eſt, corcordatum, & conceſſum, 
ut per hujuſmodi fraudem nullus capitalis dominus amittat 
cuſtodiam ſuam : Veruntamen non licebit eis hujuſmodi fe- 
offatos ſine judicio diſſeiſire: ſed breve habeant de hujuſmo- 
di cuſtodia ſibi reddenda, & per teſtes in chartis de hujuſ- 
modi feoffamento contentos, una cum aliis liberis & legalibus 
hominibus de patria, & per quantitatem & valorem tene- 
ment', & per quantitatem ſummæ, quz inde reddi debeant 
poſt terminum prædictum attingatur, utrum hujuſmodi fe- 
offamenta bona fide facta ſint, an in fraudem, ad auferen- 
dum capitalibus dominis feodorum cuſtodiam ſuam. Si vero 
capitales domini per judicium curiæ in hujuſmodi caſibus 
recuperaverint cuſtodiam ſuam, ſalva fit nihilominus hu- 
juſmodi feoffatis actio ſua, quo ad terminum, ſeu ad feo- 
dum recuperandum, quam inde habuerint cum hæredes ad 
legitimam ætatem pervenerint. Et fi aliqui capitales domini 
feoffatos aliquos malitiosè implacitaverint, fingentes caſum 
iſtum, maxime ubi feoffimenta legitimè & bona fide facta 
fuerint, tunc adjudicentur feoffatis dampna ſua, & miſæ 
luz, quas fecerint occaſione præd᷑ placiti, & ipſi actores per 
mulericordiam graviter puniantur. 


Robert Walrand penned and pzeferred this Act, and by ald and common af- 
lent of the great Lozds of the Realme , obtained to paſſe it foz a —__— 
E: 
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Marlebridge. Cap. C. 


This Robert Walrand was learned in the Lawes of the Realme, and ſong 
after this ſtatute, died:Yis ſon and heire conveped his lands holden by Knights 
ſervice to his ſon and hetre apparent, being within the age of 21. peares, ta- 
ther truſting his land in his ſon within age, then in bimlelfe, and died, his 
ſon being itil within age; and this ſtatute which Robert Walrand the grand: 
father had penned and pzeferred, tok firſt effcc in the heire of his heire, ag 
Britten repozteth, 

The milchiefe befoze this firſt bzanch of this ſtatute was, that ſuch a feogs 
ment as well in the Kings caſe, as in the caſe of a common perſon, did take 
away the wardſhip ofthe heire , as it appeareth by the Pꝛeamble, and ont 
Books, becauſe by the Common Law the heire could not be in ward, unleſe 
he were in by deſcent, and tenannt by Knights ſervice to pzevent the Lozd 
of the wardſhip, would enfeoffe him oz her to whom the land ſhould deſcend 
by the Common Law, And upon this ſtatute colluſion of this kind was dv 
ded into two bzanches ; The firſt was called colluſion apparent, upon this 
firſt bzanch , qui primogenitos feoffare ſolent; the ſecond was called collaſion 

, that is to be pꝛoved upon ifſue thereupon to be taken upon the ſe 


cond bzanch, De hiis inſuper cui de terris ſuis, &c. 


C Qui primogenitos & hæredes.] gibeit the hcire be not pi 
mogenitus, but an heire female , oz male ltneall oz collaterall, pet every of 
them is within the ſame miſchtefe ; and therefoze the aunctent Sages of the 
Law, (that J may ſap it once fog all) did ever apply the remedp to the miſchief, 
and therefoze here this (&) a conjunctive, was by conſtrudion taken foz a 
disjunctive , viz, qui primogenitos vel hæredes, &c. 

If tenant by Knights ſervice of land of the nature of Bozough-engliſh in- 
feoffe his poungeſt ſonne , he is within this ſtatute; fog heres dicitur ab hz: 
reditate, & ſic de fimilibus, 


C Infra ætatem exiſtentes.] This bꝛanch extends not to give re 
medyp foz relieſes which is due when the tenant dieth , his heire of full age; 
but by divers ſtatutes of later time pzoviſion is made foz reliefe. And thus 
muchconcerning the perſon to be infcoffed within this firſt bzanch. 


C Feoffare ſolent de hæreditate ſua.] 1. This wozd frofare 
implyeth a f&-ſimple, and therefo2e if the auncefter had made a leaſe foz life, 
02 a gift in taile to his heire apparent with a remainder 0z withont a remain 
der ober of the cſtate in taille, it was out of this ſtatute. 

2. > This Act ſpeaketh of a feoffement made ſolelp to the hetre; and there- 
foze if a feoffement had bene made to the heire and an eſtranger, though 
=> — were limited to the heires of the heire , pet it was out of 
this Ad. 

3. And this is to be underſtod of an immediate gift to the heire appa⸗ 
rent; foz if a leaſe foz life be made, the remainder to the hetre apparent in 
fe, this is no colluſion. | 

4. Though it was not a feoffment, but inured by wap of gtaunt; As if 
the meſne had graunted his meſnaltie to bis hetre , oz if the tenant oz meſne 
had levied a fine , oz ſuffered a recoverp by conſent, oʒ had made a leaſe and 
releaſe , oz confirmation, oz the like, ſuch conveyances had bene in cquall 
miſchtete, and therefoze within the remedy. 

5. This Ad extended not to a feoffment to the uſe of his beire, oz fo the 
nſe of himſelfe and his heires; fo at the Common Law the Kozd ſhould not 
have the wardſhip but of the heire of his tenant, that died in his homage, aud 
therefoze the ſtatute of 4 H. 7, cap. 17, was made to remedy this miſchtefe. 


6. If the eldeſt ſon within age purchaſe of his father the lands holden by 


Knſghts ſervice foz valuable conſideration, bona fide , by feoffment oz other 
convepance, this is within the letter, but not within the meaning of this 
Statate: 
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Statute, no moze then if be had fold the land fo any other. 

7. If ceſtuy que uſe after the Statute of 4 H. 7. cap. 17. and befoze the 13 H. 7.7. 
Statute of 27 H. d. cap. io. of uſes, had enfeoffed his eldeſt ſon, this was taken 27 H-3.9. 
within the equitie of this ancient Ac, | 

8. When hall this feoffment be upon this Act deemed to be by collaſion 33 H.6.:6: 
Theanſwer is, after the deceaſe of the aunceſſer, foz then the title of ward⸗ 
ſhip accrues, and not in his life time. 

9. Afthe Lozd accept homage of the heire apparant (after the feoffment 33 E-3-gar.r2- 
made to him by bis aunceſter) in the life of the aunceſter, he ſhall not have the — I, — 55. 
wardſhip, becauſe he allowed him to be his tenant. 32 Ly, * 33. 

10. But at this dap, albeit the father infeoffe his elde ſt ſon, oz any ot his 1. 4 Jac..8. * 
childzen, though it be found to be made upon colluſion , ts defeat the Bing 02 164. Mights caſa 
other Lozd of wardſhip, yet the King oz other Lozd ſhall not have bat a third 
part by the Statutes of 32. and 34 H. 8. of Wills, So note this Statute al- 
fered in part. And thus much of the manner of the feoffment, 


C De hiis inſuper qui de terris ſuis, &c.] Thisis the ſecand 
bzanch of this Ac concerning colluſion averrable, when feoffments are made 
to ſtrangers, whercof here is an example ſet downe in this Ac. 


C Qui tradere voluerint ad terminum annorum.] Thig ig Br 55. 
to be underſtod ol a feoffment in le reſcrving no rent, foz that they ſuppoſe E 3-8214-33- 
they are ſatisfied fo2 a certaine terme, which ſhould end when the heire Would 1E. gad 119. 
come to full age, and then it was conditioned that the feoffe ſhould pap moze 
then the land was wozth , and thereupon the heire entred, foz that none 
would give ſo great a pꝛice. 


C Per hujuſmodi fraude nullus capitalis dominus amittat 


cuſtodiam.] By ſuch fraud, that is, ſuch in miſchiete, oz ſach in fnconvent- 47 E. 3.19. 
encie, and therefoze all other fraudulent feoffments tending to the ſame end 13. 
are within this Statute, whatſoever colourable pzetert they habe, and fo is 
this wozd |[ſach] oftentimes taken in other Statutes. It is the opinion of Huls 9 H. 44 
Juſtice, and of Gaſccine chiefe Juſtice of England, that by the wozds and 

purview of this Statute , it holdeth onelp betwene Lozd and tenant ; 

and therefoze if a man hold land by Knights ſervice in capite of the King, and 

other land ofa ſubject by Knights ſerbice , and maketh a feoffment by collaſion 

of the land holden of the ſubject , and dieth , his heire within age, the king 

hall not take advantage of this @tat.fo he is not dominus of this land; But in 

this caſe the King is relieved by the @tat. of 34H. S. c.5.verſus finem ejuſd. Aus. 


¶ Veruntamen non liceat hujuſmodi feoffatos fine judi- 


cio diſſeiſire.] Hujuſmodi feoffatos, ſuch feoffes. And pet the feoffes of 33 15-16. 
the feoffes upon the ſame colluſion are taken to be within this Statute ; but £3 rd. 29. 
if the feoffgs in the life of the auncefter make a feoffment in fe bona fide, and 
then the tenant dieth, his heire within age, the Lozd ſhall not have auy 
action upon this Statute , foz that the colluſion continued not untill the death 
of the tenant ; But it the tenant had died, his heire within age, and then the 
feoffes had infeoffed others bona fide, pet the Loꝛd ſhall recover the wardſhip; 
becauſe the Lo2d by the death ol his tenant was once intitled to his action ; but 
pet in ſome caſes the Lo2d (hall enter upon the feoffe, 

If the tenant infeoffe a ſtranger upon colluſion, and that ſtranger fnfeoffe 33 Hs. :6. 
the heire in the life of the tenant , and then the tenant dieth, the Lozdmap 
enter upon the here, becauſe no Writ of right of ward lyeth againſt the heire; 
and therefoze the Lozd ſhall enter upon the heire, being feoffee : foz otherwiſe 
be ſhould be without remedy, the wozds ofthe Writ of ward being Præcipe A. F-N.B.139. 
quod reddar B. cuſtodiam terrz & hæredis C. quz ad ipſum B. pertinet, &c. ſo as 
this Writ is ever bzought againſt a ſtranger. 

If 
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Regula, 


Marlebridge. Cap. s. 


fthe tenant infeoffe the villein of the Lozd upon colluſion , and dieth, his 
rh — age, the Lozd ſhall enter upon this feoffee ; foz if the Loʒd ſhould 
be dziven to his actfon againſt the villein, it would amount to an enfranchiſe, 
ment; and Statutes muſt be fo conftrued , as no collaterall pꝛejudice grow 
thereby. 

9 Allo the heire of the feoffe is within this @tatate ; and if the feoffe dieth, 
bis heire within age, the Lozd ſhall have his wzit of ward againſt the hetre, who 
ſhallnot have his age, but the Lozd ſhall recover againſt him by this Act. 

The Statute ſaſth , feoffatos, and pet conuſces of fines, and all other convey, 
ances are within this Statute. 

And here it appeareth , that the ancient Law did ever favour him that came 
by title. and put him that right had to his action, 

If the father had made a feoffment foz the maintenance and livelihood of his 
wike, pzeferment of his daughters, oz of his pounger ſons, 02 foz the papment 
of his debts, and after had infeoffed his heire apparent, this was holden ng 
colluſion ; foz every man by the Law of God and nature, ought to pzobide fo; 
his wife and childzen, and he is wozſe then an infidell that doth not pzovide fo; 
his family: and by the Law of God and of Nations debts ought to be paid; 
Nemini quicquam debeatis, niſi quod invicem diligatis. 

Now by the ſaid Statates of 32. and 34H. 8. where the tenant by Unights 
ſerviee doth infeoffe others to any of theſe thz& intents , viz. fo the livelihood 
of his wife;pzeferment ol his childꝛen oz papment of his debts, the heir ſhal be in 
ward foz his body, and foz the third part of his lands ſo conveyed, whereby the 
Common Law was changed fn that behalfe, 

Ol lands holden by Knights ſervice deviſeable by cuſtome, no colluſion could 
have ben averred upon a deviſe by Will; the ſame Law, if ceſtuy que ule had 
deviſed the uſe by Will; but now that is altered by the Statute of 34 H.8.c.x, 


C Breve habeat de hujuſmodi cuſtodia reddenda.] C 


Writ is a Writ of right of ward, and when the Lozd hath recovered the ward- 
(hip againſt the feoſfœ, the frehold and inheritance is left in the feoffe, and not 
reſto2ed to the heire, and therefoze if the gardein commit waſte, the ſame is dil⸗ 
puniſhable, foz the feoffee cannot have an action of waſte againſt the garden 
in this caſe. And the Lozd upon this Statute could not ſeiſe the bodp of the 
heire , 02 habe a raviſhment of ward, befoze he had recovered the land in a Writ 
of right of ward, foz therein ought the colluſion be firſt tryed, becauſe unleſſe 
— _ found accozding to this Statute , there ts no cauſe of wardſhip by 
S Ac. 


C Et per teſtes in cartis.] gote, the Dæd is not here denyed, and 


yet P2oces to be awarded againſt the witneſſes, Foz this ſ& the firſt part of - 


the Inſtitutes. Vide poſtea cap. 14. 


C Adjudicentur feoffatis damna ſua & miſt ſux.] gryis is 
the firff Statute that gave the defendant damages and coſts if it were found fo; 
him, and the Lozd to be grievouſly amercied, and many other ſtatutes have 
followed this example : And where this Statute ſaith (malitiose) implacitave- 
— 8 katned, and without juſt ground, the Law implyeth ma 

e. 


C Fingentes caſum iſtum maxime ubi feoffamenta legitima 


& bona facta fuer 4] There is no greater injuffice, then when under co: 
lour of juſtice injury is done, 


Multi litigam in foro, non ut aliquid lucrentur, ſed ut vexent alios. Thereſoꝛe 
julklp did this Aa, which gave an action in a new caſe, give dammages and coſts | 


to the defeudant,ifhe wers malicloudp vexed thereby without good cauſe. 
CA. 


Cap. 7. Marlebridge. 


ä CAP. FEE 


N placito vers communi de cuſtodiis, ſi ad magnam di- 

ſtrictionem non venerint deforciatores, tunc bis vel ter 
iteretur breve prædictum ad terminos quibus heri poterit, 
infra medietatem anni ſequentis, ita quod ſingulis vicibus 
legat breve in pleno comitatu niſi al abi prius inventus 
fuerit deforciator. Et ibi publicè denuncietur, ut veniat ad 
diem ſibi præfixum. Quod ſi ipſe extunc ſe ſubtraxerit, ita 
quod infra medietatem anni prædict reſponſurus non vene- 
rit, nec Vicecomes eum invenire poſsit, per quod corpus 
ſuum habere non poſsit coram Juſticiariis, ad reſponden- 
dum ſecundum legem & conſuetudinem Regni, tunc (tan- 
uam rebellis, & ſe juſticiari non permittens) amittat ſei- 
* hujuſmodi cuſtodiæ, ſalva ſibi alias actione ſua, ſi 
forte jus habeat ad eandem. In caſibus autem ubi cuſtodiæ 
pertinent ad cuſtodes hæredum infra ætatem exiſtentium 
verſus cuſtodes ill' petatur cuſtodia que accidit heredibus illis 
tanquam pertinens ad eorum hæreditates: & non amittant 
hujuſmodi hæredes infra ætatem exiſtentes, hæreditatem 
ſuam per negligentiam, vel rebellionem ſuorum cuſto- 
dum, ſicut in caſu prædicto, ſed currat lex commu- 
nis eodem modo quo prius currere conſuevit. 


C In placito communi de cuſtodiis.] zn the Common 


ou - Ward , that is, in a Writ of Right of Ward, oz in an Ejectment 
e gard. 

In the Chapter going befoze, remedy was given to the Lozd foz Wardſhip, 
where there was none due to him by the Common Law: Jn this Chapter 
moze ſpeedy remedp is given to the Kozd, as well when the Lozd hath 
right by the Common Law, as by the next pzecedent Chapter. 

Befoze the making of this Statute, the Pzoces in the Writ of Ward was 
Summons, Attachment, and Diſtreſte infinite, andthe Sheriffe would ma- 
ny times returne ſmall {Nyes, and ſo the Lozd was greatly delayed, and if 
the heire came to full age, hanging the Writ, the Writ abated, which was 
miſchie vous. 

Now this Statute pꝛobideth, that if the Defozceours come not at the 
grand diftreſſe, that after the retarne thereof a Diftreſſe with P3zoclama- 
tion Wall be made in the County by ſixe moneths, and if hee appeare nof, 
judgement ſhall be given againſt dim, ſaving to him his right at another 
— — inde loqui voluerit: Weſtminſt. 2. Cap, 35. pzeſcribeth but thꝛe 

In a reſummons of Gard upon the Statute ot W. 2. a Pꝛoclamation 
ſhall be awarded upon this Statute, * is in equall miſchiefe, but fn a Ra- 
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3 E. 3. Procl. 13. 


Marlebridge. Cap. 8. 


viſhment of Gard, no Pꝛoclamat ion ſhall be awarded, fo2 that Adton is foz, 
med, and given by os of W. 2. cap.35. which was but Treſpaſſe at 
the Common Law. 


Amittet ſeiſinam hujuſmodi cuſtodiz.] It the Defendant 
in a Writ of Mard make default at the returne of the Diſtreſſe with a Þ;o, 
clamation, judgement ſhall be given foz the Platntife againſt the detozteom 
to recover the Ward and damages, and have a Writ to enquire of the dama, 
ges; And pet this Ac ſaith, that he ſhall loſe the ſefſin of cuſtody, and ſpeak» 
eth not of damages, but in this Action the Plaintile would recover damages 
at the Common Law. 

In a Writ of Ward againſt two, at the grand diffreſſe one of them ay, 
peared, and the other made default, the Plainttfe pzayed a Diftreſſe with a 
Pꝛoclamation, and it was denied, foz the body is not ſeverable,and therefoze the 
Plaintife cannot have judgement to recover the moity of the body, otherwiſe 
it is of the land, foz that is ſeberable, 


C Non venerint deforciatores.] It in a Writ of Ward, the De⸗ 
fendant vouch, no Pꝛoclamation ſhall be awarded againſt the Uonchee fog two 
cauſes. 1. The Statute extendeth onely to the ſaite of the Plaintife, am 
this is the ſuite of the Defendant againſt the Uouche, 2. The Statut: 
pꝛovbideth that Pꝛoclamation ſhall be awarded againſt the defozceozs, and the 
Uouche is not defozceoz, 


C Quod corpus ſuum habere non poſsit.] This is to te 


under ſtad, that there is no default in the @heriffe in retourning of god tines, 
ſo as by 1 ze might have his body to appeare, foz the Shertiffe can- 
not arre 1 


C Nec Vicecomes eum invenire non poterit.] ghis mutt 
be underftod of the Sheriffe in that County, where the oziginall is bzonght, 
foz no other Sheriffe in another County upon a Teltarum, &c. ſhall make 
P3zoclamatton, but there Pꝛoteſſe lieth, as it was at the Common Law, 


C Coram Juſticiariis.] This is befoze the Juſtices of the Com 
of Common Pleas, and that Court being particularly named, this Ad er- 
tended not to Juſtices in Tp2e, as it is ſaid in our Boks, 


C In caſibus ubi cuſtodiz pertinent ad cuſtodes.] 
If one demand a Ward againſt me, which J clatme by cauſe of Mard, he 
ſhall not have Pꝛoceſſe upon this Statate , leſt by negligence oz colluſion 
of the Gardien, the heire within age map be pꝛejudiced, but therein the 
Pꝛoceſſe ſhall be at the Common Law, | 


— — — 


CAP. VIII 


Lli autem qui pro iterata diſſeiſina capti fuerint et de- 
tenti, non deliberentur, ſine ſpeciali præcepto Domini Re- 
gis, et hoc per finem cum Domino Rege inde faciend 
pro hujuſmodi tranſgreſsione ſua. Et ſi compertum fuer 
quod Vicecomes aliter eos deliberaverit, propter hoc gravi- 
cer 


Cap. 8. Marlebridge. 
ter amercietur, et nihilominus illi qui per Vicecomitem 
ſine præcepto Domini Regis, ſic deliberantur, pro ſua tranſ- 
greſstione graviter puniantur. Merton Cap. 3. Weſtminſt.2. 
Cap. 26. 

{he Statute of Merton cap. 3. as hath been ſaid, gave the Regiſſciſin, and 


Poſt diſſeiſin, the wozds of which Statute being, In priona Domin: Regis detine- 
antur, quouſque per Dominum Regem, vel aliquo alio modo deliberentur. 


Upon tycle wozde, Vel aliquo alio modo deliberentur; they were deiivered by 


tte Common Ulrit De homine replegiando, foz the liberty of a ſree mon t fo 
much favoured in Law, as there is ever a benigne interpzetation made fo; 
the benefit thereof. Now this Statute doth ena that they wall not be deli⸗ 
vered fine ſpeciali præcepto Domini Regis, that is, by the Kings Wrtt 
reciting the ſpectall matter, and foz a fine with the King therefo2e to be 
made. And he that is attainted in a Rediflciſin,z in pꝛiſon, this fine that this 
Act ſpeaketh of, as ſome have ſaid, ought to be aſſefled in the Thancerp, to which 
end he mult have a Certiorari to remobe the Reco2d thither, and out of the 
Chancery to have his Writ to diſcharge him koz Sine ſpeciali præcepto Do- 
mini Regis, is intendable by TUrit (ſay they) in the Chancery, 

And therefo2e if one be attatnted in a Rediſſeiſin, and is at large, the party 
may have a Certiorari to remove the Recoꝛd into the Court of Common 
Pleas, and by Capias out of that Court he may be taken; and ſome doe hold, 
that this Court cannot aſſeſſe the fine, noz make the ſpectall Writ, 

But certain it is, it a man be attainted befoze the Sheriffe in a Redilleiſin, 
and taken in crecutton, becauſe he cannot be delivered by this Act without a 
ſpeciall Commandemcnt of the King, he may ſae a Certiorari to remove the 
Reco2d bekoze the King in his Bench, in which Court after he hath made fine, 
he is thereupon to have a Mit fog his delivery, reciting the ſpeciall matter, 
which is the ſpectall Commandement that this Act ſpeaketh of, which appea⸗ 
reth in the Regiſter, and F. N. B. 


C Pro iterata diſſieſina. Zhis doth extend as well to the Poſt diſſei- 
ſin, as Rediſſeiſin. 


C Et ſi compertum fuerit, &c.] That is, by way of indictment and 
conviction of the @heritfe, and ſo it is of the party, that pzocureth himſelfe to 
bee delivered in that manner alſo ; But no Action can be grounded upon 
this Ac. 


— — — — - —— — — ů— — — — — — ln — —— —H 


1 


E ſectis vero faciendis ad curiam Magnatum, vel ad 
curiam aliorum dominorum ipſaium curiarum, de cæte- 

ro ſic obſervandum eſt, quod nullus qui per Chartam feof. 
fatus eſt, diſtringatur de cætero ad hujuſmodi ſeam facien- 
dam ad curiam Domini ſui, niſi per formam feoffamenti ſui 
ſpecialiter teneatur ad ſeam illam faciendam. His autem 
exceptis quorum anteceſſores, vel ipſimet, hujuſmodi ſectam 
lacere conſueverunt ante primam transfretationem prædicti 
22 Domini 
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Marlebridge. Cap. g. 


Domini Regis Henrici in Britanniam, à tempore cujus tranſ- 
fretationis elapſi ſunt xxxix. anni & medietas unius anni ad 
tempus quo hujuſmodi conſtitutiones fuerunt ſtatutæ. Simi. 
liter nullus feoffatus à tempore conqueſtus fine Charta vel 
aliquo alio antiquo feoffamento diſtringatur ad hujuſmodi 
ſectam faciendam; niſi ipſemet, vel anteceſſores ſui eam fa. 
cere conſueverunt ante primam transfretationem prædictam: 
Qui autem per Chartam pro certo ſervitio, veluti pro libe. 
ro ſervitio tot ſolidorum annuatim pro omni ſervitio ſol- 
vend' feoflati ſunt, ad hujuſmodi ſeam, vel ad aliud, con- 
tra formam feoffamenti ſui, de cætero non teneantur, Et ſi 
hæreditas aliqua, de qua tantum unica ſecta debeatur , ad 
plures hæredes participes ejuſdem hæieditatis devolyatur, ille 
vero qui habet enitiam partem hzrediracis illius, unicam 
faciet ſectam pro ſe & participibus ſuis, & alii participes ſui 
pro portione ſua, contribuant ad ſectam illam faciendam Et 
ſi plures feoffati fuerint de hæteditate aliqua, de qua tamen 
unica ſea debeatur, dominus illius feodi unicam ſectam in- 
de habeat, nec poſſit de prædicta hætreditate niſi unicam ſe. 
ctam exigere, ſicut prius inde heri conſuevit. Et ſi feoffui 
warrantum, vel medium non habeant, qui inde eos acquie. 
tare debeat, runc omnes illi feoffati, contribuant pro portione 
ſua ad ſeam illam pro eis faciendam. Si autem continga, 
quod Domini curiarum tenentes ſuos contra hanc conſticutio- 
nem, pro hujuſmodi ſecta diſtringant, tunc ad querimo- 
niam tenentium illorum attachientur eorum Domini, quod 
ad curiam Regis veniant ad brevem diem, inde reſponſui, 
& unicum inde habeant eſſonium ſi fuerint in Regno, & 
incontinenter deliberentur conquerenti averia ſua, ſive aliz 
diſtrictiones, hac occaſione factæ, & deliberatæ, remaneant, 
donec placitum inde inter eos terminetur. Et ſi Domini cu- 
riarum, qui hujuſmodi diſtrictiones fecerint, ad diem, ad 
uem artachiati fuerint, non venerint, vel diem per eſſonium 
ibi datum non obſervaverint, tunc mandetut Vicecomiti, 
quod eos ad alium diem venire faciat, ad quem diem ſi non 
venerint, tunc mandetur Vicecomiti, quod diſtringat eos pet 
omnia catalla, quæ habent in baliva ſua, ita quod Viceco- 
mes reſpondeat Domino Regi de exitibus dicti hxredis, & 
quod habeat corpora eorum ad certum diem ſibi prafigen- 
dum 


Cap. 9. M arlebridge. 


dum coram Juſtitiariis. Ita quod fi ad diem illum non ve- 
nerint, eat pars conquerens inde ſine die, & averia ſua, ſive 
aliæ diſtrictiones hac occaſione factæ, deliberata remaneant, 
donec ipſi domini ſectam illam recuperaverint per conſidera- 
tionem curiæ regis, & ceſſent interim hujuſmodi diſtrictio- 
nes, ſalvo dominis curiarum jure ſuo de ſectis illis recuperan- 
dis in forma juris, cum inde loqui voluerint. 

Et cum domini curiarum inde venerint reſponſuri conque- 
rentibus de hujuſmodi diſtrictionibus, & ſuper hoc convin- 
cantur, tunc per conſiderationem curiæ domini regis recupe- 
rent verſus ipſos conquerentes dampna ſua quæ ſuſtinuerunt 
occaſione diſtrictionis prædictæ. Simili autem modo ſi tenen- 
tes, poſt hanc conſtitutionem, ſubtrahunt dominis feodo- 
rum] ſectas quas facere [debeant] & quas ante tempus præ- 
dictum ES & hactenus facere conſueverunt, tunc 
per eandem juſtitiam, & celeritatem quo ad dies præfi- 
gend, & diſtrictiones adjudicand* , conſequantur domi- 
ni curiarum juſtitiam de ſectis illis perquirendis, una cum 
dampnis ſuis quemadmodum tenentes dampna ſua recupe- 
rarent. Et hoc ſcilicet de dampnis recuperandis, intelligatur 
de ſubtractionibus ſibi factis, & non de ſubtractionibus fa- 
ctis prædeceſſoribus ſuis. Veruntamen domini curiarum ver- 
ſus tenentes ſuos ſeiſinam de hujuſmodi ſectis recuperare non 
poterunt per defaltam, ſicut prius fieri conſuevit. De ſectis 
autem quæ ante tempus ſupradictum ſubtractæ fuerunt, cur. 
rat Lex communis, ſicut prius currere conſuevit. 


This Chapter hath nine bzanches, The firſt is, 


C De ſectis. This is underffood of ſaft ſervice to Courts Baron, 
Yundzeds, and the like, and not to ſuit reall fn reſpect of reſiance, noz to ſuit 
to the mill, foz the wozds be, de ſectis fac' ad curiam, &c. 


C Nullus qui per cartam feoffatus eſt, diſtringatur de cæ- 
tero ad hujuſmodi ſectam faciendam ad curiam domini ſui 
niſi per formam feoffamenti ſui ſpecialiter teneatur ad ſectam 


illam faciendam.] There is another clauſe in this Chapter concerning 
this matter, Qui autem per cartam pro certo ſervitio, veluri pro libero ſervitio 
tor ſolidor* annuatim pro omni ſervitio ſolvend' feoffati ſunt ad hujuſmodi ſeam, 
vel ad aliud, contra formam feoff:menti ſui , de cztero non teneantur. 

At the Common Taw, befoze the making of this Statute, if the Lo2d had 
made a feoffment by derd, and reſerved ccrtatne ſcrvices, as foz example, 
kcoltie, and 2. 8. rent, 02 2. 8. rent generally, which had implyed fealtte ; 
in thts caſe if the Loꝛd had diſtretned toꝛ homage, 02 ſait, 02 any other rent oz 
ſervice, then was reler ved in the derd, not onely the tenant and his heires, but 
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his aCiones alſo, oꝛ any other tenant ofthe land might habe rebutted the Xoꝛzd, 
bis hcircs, 02 aſſienes, by the ded, and this doth hold bet weene partie and 
partie, pzivie ard pzivic , pꝛivie and eſtranger, and eſtranger nd cſtrarger, 
ut thts Aa giveth the tenant oz his hetres a moze ſpœ dy remedp, foz hereby 
is given to the tenant againſt the Lo2d and his heires a Z!rit of contia tormam 
ſeoftamenti, wherein fix things are wozthy of obſer vation. 

1. UA gen any Act doth pzohibit any wong oz vcxation, though no 2>fon 
be particularly named inthe Ad, pet the party grieved ſhall have an action 
grounded upon this Statute, which in this caſe ts a pzohibitton to the Wozd 
oz bis Batliffzs . and reciteth this Act, the fozme whereol ou may reade in the 
Regiſler, and F. N. B. 

dow where it map be objected, that in Mich. 16. H. 3. repozted by E. tit. a- 
vowrie, 243. that upon a confirmation a Writ of contra formam teoffament; 
doth lie, and bx that book it ſhould ſeme , that a Writ of contra tormam teofia- 
ment did lie at the Common Law betoze this ftatute, which was made in 52 
H. 3. To this it is anſwered, that the ſatd caſe is mil pꝛinted, foz where it is 
Mich. 16. Hz. it would be 56 H. 3. when the Caſe was ſo reſolved, and in 
which Terme, viz. the 16, dap of Novemb. Hen. 3. died, ſo as that opinion 
was after our Statute : and that the Writ was given by this Statute, the 
Tarit (as hath ben ſatd) doth recite it. And where tn this clauſe the Statute 
ſaith (diſtringatur) all this Chapter is to be underſt@d of ſuit ſervice, be» 
cauſe toz (att rcall no diſtreſie can be taken, but fog the amerciament in de- 
fault thercok. 

2. Wihcre the Statute faith, contra formam feoffamenti, pet if the Lozd 
tonſitme the citate of the Tenant to hold by certatne ſet vices, upon this con- 
fiemeot{c:: he Hall have a contra formam feoffamenti, foz that it is within one 
and the lame resſon. 

3» Pro certo ſervitio. Upon theſe woꝛds if one give land in frankalmoigne, 


02 ti: lenk - mettage, he cannot habe a Writ of contra form am feoffamenti, 


bet u'c there is no certaine ſervice contained in the feoffment oz gift, and there» 
tozc out of tyis Aa, but he may rebut. 

It the L620 dilireineetther foz ſuit, c2 fog anp other ſcrvice, oz rent not 
contained in the deed, the tenant ſh4ll have this Writ of contra tormam Fofta- 
menti,foz the woꝛds of this Ad be ad hujuſmodi ſectam, vel ad alind,&c. 

5. Lhe Statute ſaith, contra formam teoftamenti ; hercupon expoſetion hath 
ben made, that this Writ lpeth onelp betwene pꝛivies, vi-. by the tenant and 
bis hetres,againT the Loꝛʒd and his hetres, foz they be included in pꝛivitie of 
the feoffment, but ſo ere not the allignes on either fide. 

* If the keoffment be without dæd, the feoffee is dꝛiven to his Writ of Ne in- 
juſte vexes. 


¶ His autem exceptis quorum anteceſſores vel ipſi hujul- 
modi ſectam facere conſueverunt ante primam trans fretati- 
onem prædicti domini regis Henrici in Britanniam, &. 
The Law doth ever favour poſſeſſion as an argument of right, and doth incline 
rather to long poſſeſſion without ſhewing any dæd, then to en ancient ded with» 
out poſleſſion; and therefoze this Act doth except long poſleſtion: but in reſpea 
of the excat troubles that did ariſe in this Realm after the cancellatton, which 
H. 3. made of the Chartcrs of Magna Charta, and Charta de Foreſta in the 11. 
peare of his raigne , this Act doth give relicfe againſt any ſciſin ſince his firſt 
gong over into Britaine, which was in the 1 4. yeare ot his raigne, but the 
leilin bcfoze that time, when the times were regular and pceccable , this AC 
do: 3 crecpt, 

Ou, and in what manner fcfins by inctoachments ſhall bs avolded, pos 
m-y rcode tn Bevills Cafe, in Buckna'ls Cale, ubi ſupra, and in the firſt part of 
ige Im titutes, ict, 

C Simillter 


Cap. 9. AM arlebridpe. 


C Similiter nullus feoffatus a tempore conqueſtus ſine 
carta vel aliquo alio antiquo feofſſamento diſtringatur ad hu- 
juſmodi ſectam faciend', niſi ipſemet ſeu anteceſſores ſui eam 


facere conſueverunt ante primam trans fretationem prædictam. 


Here be beginneth with feoffments withont ded; in the next bzanch with feoff- 
ments by died, wherein is to be obſcrvev the great antiquity of feoffments by 
ded 02 without ded of ancient tims befoꝛe the Conqueſt. 

&econdlp, the reaſon in thoſe troubleſome times, ſince the firſt going over of 
the King (as hath ben ſaid) ts not allowed of, but a ſeiſin is required befoze 


that time, when times were regular and peatceable. 


C Qui autem per cartam pro certo ſervitio, &c.¶ This bzanch 
is repeated bcfoze, and coupled with the firlt, being both to one effec. 


C Et ſi hæreditas aliqua, &c.] #02 parceners, ſe the firſt part 
of the Inſtitutes, ſect. 241. & le Cuſtumier de Norma cap. 30. fol. 46. tenure per 
parage, i. per coparcenarie, & Cap. 36. 10.55. 


C Ille qui habet enitiam partem. ] Thisisto be anderftood af- 
ter partition, oz befoze that the eldeſt hath not enitiam partem, and therefoze 
befoze partition this A extends not to it, and befoze partition there can be no 
contribution, as hereafter ſhall be ſald, bat inthe Kings caſe all the coparce⸗ 
ners ſhall doe ſait as well after partition as beſoze, and ſo ſhall their ſeve⸗ 
rall feoffees, foz this Ac extendeth not to the King, foz the wozds be, ad cu- 
riam magnatum,&c. | 

If the eldeſt alter partition will not doe the ſuit, in the caſe of a common 
perſon the Lo2d may diftreine the other parcencrs, as well as the eldeſt foz the 
ſait , and the other parceners may have upon this dd a Writ againſt the el- 
deft to compell her to doe the ſuit ,and if the eldeſt doth the ſatt, and the reſidue 
refuſe to contribute to her charge, ſhe ſhal have upon this Ac a Writ De contri- 
butione facienda to compell them to contribute. 


C Qui habet enitiam.] And pet this Act extendeth to the feoffe of 
him that hath enitiam partem, and ſo it is of the tenant by the curteſic, 
Note, a woman map be a free ſuiter to the Courts of the Lozd, but though 
it be generally ſaid, that the fre ſaiters be Judges in theſe Courts, it is in⸗ 
tended of men, and not of women. 


C Et ſi plures feoffari fuerint de hæreditate aliqua de qua 


unica ſecta debcatur , dominus unicam ſectam habeat.] gyis 


ts to be under tod, either when the tenant holdeth by ſuit, and enfeoffeth others 
ſeverally, one of one part, and another of another part, xc, in certaine; there 
the Loꝛd ſhall have but one ſait , and he that doth the ſnit ſhall have a Writ 
De contributione facienda againſt the others: oz where the tenant that holdeth 
by one ſait infeoffeth many joyntly, they ſhall make but one ſuit; as they ſhall 
deliver but one hawke,oz other intire ſervice ; and if one of them doth the ſuit, 
he ſhall not have a Writ De cortributione facienda by this Ad, foz when the 
poſſeſſion is individed, and inttre, there can be no contribution: but it one of the 
jeynt feoffœs make a fcoſfment in fe , the feoffe ſhall doe a ſeverall ſait, and 
the reſt of the jopnt fcoffes ſhall doe but one. And if one of the ſeverall feoffes 
doth the ſait , if the other feoffes be diſtrained foz the ſuſt , they ſhall have 
a Writ againſt the Lo2d to diſcharge them of the ſuit , wherein it is to be nos 
fed, (as befo2e hath bene obſerved) what actions are grounded upon this and 
other the like Statutes, though no mention be made of them in the Aas, all 
which appeare in the Regiſter. 

If 
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oB. g 24a, It partell of the land holden by ſuit come to the hands of the Lo zd, all the ſuit 
1 178.5 is — foz he neither tan receive, noꝛ make contribution, 


Bruettons Caſe 
abi ſupra. 

7. Branch. 
For warranty & 
acquirall, ſee the 
1. Part of the 
Inſtit. ſect. 14 


3. Branch. 


E. 4.1 4- 9 H.7. 
12 Hy. 15. 


9. Brauch. 


Mirror, c. 1. G. 16. 
F. N. B. 160. c. 
Mag. Cart. c. 35. 
& hic ca. 18.24 


8 H. 15. 
11H. 15. 


C Et ſi feoffati illi warrantum;xel medium non habeant. 


That is to ſay, if they have neither one to warrant by ſpecfall graut, noz any 
meine by tenure which ought to acquit them, cunc omnes illi feoffati pro portione 
ſoa contribuant &c, This clauſe is to be undetſtood of ſeverall tenants, as hath 
ben ſaid befoze : And no pzovifion is made by thts Act concerning contribution, 
where the parties are pzovided fog by graunt oz tenure. 


C Si autem contingat quod domini, &c.] Here is aremedy 
given tothe tenant againſt the Lozd, if he diſtraine contrary to this Statute, 


C Donec domini ſeam ſuam recuperaverint , &c. ] 
Nota, the ſait that is paſt cannot be recovered, but damages foz the ſame. 
C Simili autem modo fi tenentes poſt hanc conſtitutio- 


nem ſubtrahant , &c.] pere is remedy given to the Lozd againft his 
tenant that hall withdzaw his ſuit. 


C Currat lex communis.] S befoze, Cap. 7. 


—— 


CAP. X 


E Tournis Vicec proviſum eſt, quod neceſſe non habeant 
D ibi venire Archiepiſcopi, Epi 4 „Abbates, Priores, 
Comites, Barones, nec aliqui viri r 2 , ſeu mulieres, 
niſi eorum præſentia ob aliquam cauſam ſpecialiter exiga- 
tur, ſed teneatur Tournus, ſicut temporibus prædeceſſorum 
domini Regis teneri conſuevit. Et qui in [ diverſis] hund 
habeant tenementa, non habeant neceſſe ad hujuſmodi Tour- 
nos venire, niſi in balivis ubi fuerint converſantes. Et te- 
neantur Tourni ſecundum formam Magnæ Chartæ, & ſi- 
cut temporibus Regum Richardi & Johannis teneri conſue- 
verunt. Vide Mag. Char. cap. 35. 


C De Tournis Vicecomitis proviſum eſt quod neceſſe 
non habent ibi venire Archiepiſcopi, Epiſcopi, Abbates, 


Priores, Comites, Barones, nec aliqui viri religioſi, ſeu 


Mulieres, niſi eorum præſentia ob aliquam eauſam ſpecia- 
liter exigatur.] 


This is the firſt bzanch of this Chapter. 
Befoze the making of this Statute , the @beriffe in his Tonrne, and the 
Lozds of Lets did uſe to amerce Archbiſhops , Wiſhops , Piiozs, Carles, 
Barons, religious men, and women, if they came not to the Tournes, oz to 
the Lets of others, becauſe foz ſait reall no diſtreſſe can be taken, but fo; | 
the amerciaments foz default of ſuit, which this Ad doth remedp ; foz now, 
ſeing it is hereby pꝛobided that the perſons above named ſhall not _ 


Cap.1o, 


| 


| 


Cap.10. Marlel ridge. 


to come to Tournes, xc. therefoze foz their not comming they cannot ber 
amercied. > 

Firft, heare what the Mirror ſaith of this matter : Abuſion eſt de ſuffer 
aſcun deins le Realme ouſter 40. jours, que il ſoit dei age de xiy. ans, inſuis An- 
glois ou Alien, ſil ne ſoit jure al Roy per ſerement del fealti & pleviſe, & in de- 
cenne ; Abuſion eſt que Clerks & tems ſont exempt de faite al Roy le dit ſere- 
ment, de ficome le Roy prent lour homage» & lour fealty pur terre. 

Now this oath is well expꝛeſſed in Britton, Voillons nous que treſtouts ceux 
de xij. ans, deſouth nous facent le ſerement que ilz ſerr* foiall & loiall, & que 
ilz ne ſert felons ne aux felonies aſſentants. 

And it is wozthy of obler vatton, that by the Common Law, Parſons of 
Churches, that had Curam animarum, the better to perfozme their function, 
were not compellable to come to Zourncs, 02 Lets; and if they were di⸗ 
ſtrained to come thither, they might have a Writ, Cum ſecundum conſuetu- 
dinem Regni noſtri perſonæ Eccleſiaſticæ ratione terrarum & tenementorum 
ſuorum Eccleſiis ſuis annexorum ad veniend ad viſum franc pleg in Cur noſtra, vel 
aliorum quorumcunque, &c. Whereby it appeareth that this TUrit is groun⸗ 
ded upon the Common Law, being the generall cuſtome of the Realme; But 
other Clerks (that be no Parſons of Churches with Cure) under which 
name all Cccleſiaſficall Parſons regular and ſecular are contained, if they be 
diſtrained to come to Toutne oz Leet, they ſhall have a Writ reciting this Sta⸗ 
tute to be diſcharged thereof. UWIhich Writ beginneth, Cum de communi 
conſilio proviſum {it quod viri religioſi non habeant neceſſe venire ad Tournum 
Vicecom̃, &c. 

Do likewiſe women ſhall have the like Arit, Cum de communi conſi- 
lio, &c. Proviſum fir quod mulieres non habeant neceſſe venire ad Tour- 
num, &c. 

And it is a rule of Law, that whenſoever a Writ doth recite a Statute, 
there the @tatute doth introduce a new Law. 

Now albeit the aboveſaid perſons be exempted from their perſonall comming 
fo the Tourn and Let, and many other pcrſons never twke the ſaid oath 
of Allegiance, pet are all Subjects of what quality, pꝛoleſſton, oz ſer ſoever, 
as firmly bounden to their allegtance, as if they had taken the oath, becauſe 
it is wzitten by the finger of the Law in every one of their hearts, and the 
taking of the cozpozall oath, is but an outward declaration of the ſame. 

Jn the Chapter next befoze, pꝛoviſion was made fo2 doing of ſaite ſer⸗ 


vice, now in this Chapter a Law is made concerning ſuite reall , by reaſon 
of reſtancie. 


0 De Tournis Vicecom'] This Tourne of the Sheriffe ts 
Curia Vicecom'” Franci plegii (as it hath been ſaid) and therefoze this Ac exten: 


deth to all Lets and Utewes of Frankpledge, of all other Lozds and 
perſons, 


C Neceſſe non habeant.] That is, they are not compellable to 


tome but left to their owne liberty, Niſi eorum præſentia ob aliquam cauſam 
ſpecialiter exigatur, as to be a witneſſe oz the like. 


¶ Nec aliqui viri religioſi.] Religios in the pꝛoper ſenſe are talen 
loʒ thoſe that be regulars ; but Eccleftaſticall perſons, that be ſcculars are alſo 
within this Ac, and that doth notably appeare by a Writ in the Regiſter, 
Cum perſonæ Eccleſiaſticæ non habeant neceſſe venire ad Tournum Vicecom̃, vel 
ad viſum franci plegii- &c. juxta ſormam proviſionis de communi confilio 
Regni noftri in conlimili caſu pro viris religioſis factæ, &c. Mherobp it appea · 
reth, that Sccleſiaſticall perions ſecular , are in conſimili caſu with them that 
be Religioſi, and conſequently within this A a. 
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Marlebridge. Cap. ii. 


C Sed teneatur Tournus ſicut in Temporibus prædeceſſo- 
rum Domini Regis teneri conſueverunt, & teneantur Tourni 
ſecundum formam Magnæ Chartæ, & ſicut temporibus 


Regis Richardi & Johannis teneri conſueverunt.] 3n this 
52. peare of H. 3. ſo long it was by effluxton of time fince the raigne of H.:. 
mentioned in Magna Charta, that this Ad had juſt cauſe to have referenceto the 
times of R. 1. and King John. 


C Et qui in diverſis Hundredis habeant tenementa, non 
habeant neceſſe ad hujuſmodi Tournos venire niſi in bali- 


vis ubi fuerint converſantes.] Here Hundredum is taken Pro vin 
franci plegii: ſo as the ſenſe is, that he which hath Tenements in the Torn, 
and in ſome other view of frankpledge of ſome other Lozd, oz in divers views 
of krankpledge, he wall not ned to come to any other but where he is con- 
berſant, and Hundzeds here are named, becauſe Sheriffes (as hath been ſaid) 
kept their Tournes in every Yundzed. 


C Ad hujuſmodi Tournos.] Here Tournus is taken not onely te 


the Kings view of krankpledge, but foz the views of frankpledge of othn 
Tozds. 


C ln balivis.] Pere Baliva ts taken foz the Tourn 03 Lcte when 
he is converſant. 

Jf a man hath a houſe within two Lets, he ſhall be taken to be conver- 
fant where his bed fs, foz in that part of the houſe he is moſt converſant, and 
here converſant ſhall be taken foz moſt converſant, 

If a man hath a honſe and family in two Handzeds, ſo as he is in Lav 
converſant oz commozant in both Hundzeds, pct he ſhall doe bis ſuite to the 
Tourne oz Lete where his perſon is commozant. 

Laſtly, it any man be grieved in any thing contrary to the purview of this 
Statute, be ſhall have an Action grounded upon this Statute (as often in oth 
caſes hath ben obſerved) foz his remedp, and relief therein, which actions appex 
in the Regiſter, 


— 


r. AI. 


1 eſt etiam, quod nec in Itinere Juſtic', nec 
in Comitat, in Hundred, nec in Curia Baron de cætero 
capientur fines ab aliquibus pro pulchre placitand', neque 
[pro co] quod non occaſionentur. Er ſciendum eſt, quod 
per iſtam conſtitutionem non tolluntur fines certi, ſeu prz- 
ſtationes arrentatz a tempore quo Dominus Rex primum 
transfretavit in Britanniam uſque nunc. 


— ͤÆGwœE—ͥ— 


Befoze the making of this Statute, Juſtices in Epze, the Suitozs inth! 
Courts of the County, Yundzed, and Court Baron did uſe to ſet fines 
at their pleaſure upon the Defendant oz Plaintife, Tenant oz Demandant, 
and not upon the Councell learned foz vicious pleading ; and the reaſon 
thereof was, foz that it was in delap of Juſtice, and ſo a contempt 5 

t 
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the Court, and then he had leave to amend it, and to make it perfect, which 
is called Beaupleder. This Ad conũiſteth upon two bzanches: By the fir ſt all 
fines incertain foz victous pleading, and foz amendment thereof , are wholly 
taken awap. 

By the ſecond, fines certain foz vicious pleading, and amendment thereof 
aſſeſſed fince the firſt going of H. 3. into Britain, which was in the 14. yeare 
of his raigne, are not taken away by this Statute, 


C Pro pulchre placitando.] zu trath it wis, as hath been ſaid, 
as well in reſpect ofthe vicious pleading, as of the faire pleading by wap of 
amendment, 

This extended fo pleadings, and not unto Connts, and pleints, neither 
doth it extend to the Kings higher Courts of Juſtice, but to theſe foure 
here named, foz in the higher Courts there were faire and god pleadings; 
whereof the Engliſh Poet (ſpeaking of the Serjant at Law) ſaith, 

Thereto he could indite and make a thing, 
There was no wight could pinch at his writing, 


C Neque pro eo quod non occaſionentur.] That is, that 
foz that cauſe they ſhould not be occaſ:oned oz troubled. 


If any man be grieved contrary to the purview of this Statute, he map 
havean Action in nature of a pzohibitfon upon thts Statate, 


C Non tolluntur fines certi.] And the reaſon of this was, fo 


that fines tertaine grew by conſent, and therefoze this Ac toke them not 
away, foz Omnis conſenſus tollic errorem, and J have ſ&ene and doe know 
in divers Court Barons, c. fines certaine foz Beaupleder paid to this 
dap. 


— ——— O"_ 


C 


N placito vero dotis, quod dicitur unde nihil habet, den- 
tur de cætero quatuor dies per annum ad minus, & plu- 
res ſi commode fieri poterit, ita quod habeant quinque vel 
lex dies ad minus per annum. In aſsiſis autem] ultimæ præ- 
ſentationis, & in placito Quare impedit de Eccleſiis vacan- 
tibus, dentur dies de quinden in quinden', vel de tribus ſepti- 
manis in tres ſeptimanas, prout locus fuetit propinquus, vel 
remotus. Et in placito Quare impedit, fi ad primum, diem 
ad quem ſummonitus fuerit, non venerit, nec eſſonium mi- 
ſerit impeditor, tunc attachietur ad alium diem, quo die ſi 
non venerit, nec eſſonium miſerit, diſtringatur per mag- 
nam diſtrictionem ſuperius datam. Et fi tunc non venerit, 
per ejus defaltam ſcribatur Epiſcopo illius loci quod recla- 
matio impeditoris illa vice conquerenti non obſiſtat, ſalvo 
impeditori alias jure ſuo, cum inde loqui voluerit. Eadem 
R 2 lex 
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Manlebriage. Cap. i:. 


lex de attachiamentis faciendis in omnibus brevibus ubi at- 
tachiamenta jacent de cætero (quoad diſtrictiones faciendas) 
firmiter obſervetur: ita tamen quod ſecundum attachiamen- 
tum fiat per meliores plegios, & poſtmodum ultima diſtri. 
Rio, [Vide Artic' ſuper Chartas cap. 15. 


The miſchicfc befoze this Act was, That in a Writ of Power, Unde ni- 
hil habet, there were dayes of common retourn, as in other reall adions, 
which was miſchievous to the woman, in reſpec of the long delap, theclat: 
ming but an eſtate foz her life, which milchiele this Statute, as by the lotter 
thereof appeareth, doth remedp. 

And this Statute in favour of Dower is alſo extended againſt the Jon: 
che, fo2 this Act ſaith , In placico dotis, ard the Wouchee is in Placity 
dotis. 


C Unde nihil habet.] This da ertends not to a Writ of Right 
of Dower, but the Statute of 32 H. S. extends toit, neither doth this Acer: 
tend to a'Writ of Dower ad hoſtium Eccleſiæ. oz ex aſſenſu Patris, unleſſe 
it be Unde nihil habet, but the ſaid Ad of 32 H. 8. extends to every Writ 
of Dower. 


« In Aſsiſis ultimæ præſentat & in placito Quare impedit. 
This Act extendeth not to a Writ of Quare non admit, noz to an Incum- 
bravit, but onelp to the Alliſe of Darrein preſentmenc, and Quare impedit, 
and the reaſon thereof is, loz feare of the laps. 


« Dentur dies de quindena in quinden-] wp agent et 
parties a longer dap map be given then is pzeſcribed by this Ac, but that 
allent muſt be entrcd of Recozd, | 

And it is to be obſerved, That by the Common Law great delapes bee 
difallowed in foure kindes of Actions, vi7. in all Writs of Dower, Quare 
impedit, Aſliſe of Darrcin preſentment, and Aſiſe of Novel diſſeiſin, and 
therefoze no pzotecton ſhall be allowed, oz eſſoine de ſervitio Regis ſhall bs 
caſt in anp of them. 


In placito Quare impedit fi ad primum diem ad quem 


ſummonitus fuerit non venerit, &c. At the Common Law in a 


Quare impedit, the P2zoces was ſummons, attachment, and diſtreſte infinite, 
which was miſchievous in reſpec of the laps, now it is p20vided that if be 
appeare not at the graund diſtreſſe, judgement Wall be given foz the Plain 
tife, and a Writ to the Biſhop aworded, 


« Sum monitus fuerit.) Pat the caſe that upon the ſummons, the 
Defenyant is refourned nihil, and at the attachment and diſtrelle, nihil alſo, 
this caſe is out of the Letter of the Statutc, ſoz tbe Defendant was never 
ſummoned, but it is ſatd, * That when there be two miſchieles at the Com 
mon Law, & the leſſer is pꝛovided ſoz by expzeſſe wozds, the greater ſhall be 
included within the ſame remedy ; This caſe when nihil 1s returned is the 
greater miſchtefe, foz he by his default hall loſe nothing, but in the caſe pꝛo⸗ 
vided, the Defendant by bis default ſhall lcle (Mags, and the Law intends 
that he will rather appeare then loſe iſſues, 

A Quare impedit is bzought againſt two, upon the diſtreſſe one doth ap! 
pcare, and the other makes default ; in 7 E.z. tt was reſolved that the Plaintife 
theuld not pzeſently have a Wrtt to the BilGop againſt him that makes default, 
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at it might be, that the other that appeares ſhall have againſt the Plain⸗ 
nos Writ ts the Wichop; and it was there ſald, that it was not reaſonable, that 
upon one oꝛiginall the Plaintffe ſhould have cne Writ to the Biſyop foz him, 
and another againſt him; but this notwithſtanding the Plaintile by this Ac 
ought to hove againſt him that makes de fault a Writ to the Wiſhap ; and it is 
not againſt reaſon, if the other Defendant can barre the Platntife, fo; him to 
dave n Writ to the Biſhop againſt the Plaintife by the Common Lat, und 
ſo bee the later Bokes, and common experience at this dap. 


« Tunc attachietur ad alium diem, quo die ſi non vene. 


rit nec eſſonium miſerit. Eſſonium, 2 Exonium ts derived of the 
French verb Eſſonier, oꝛ Exonier, whtch ſigntfioth to excuſe, ſo as an CHeine 
in legall underſtanding is an excufe of a default by reaſon of ſome impediment, 
oz diſturbance . is as well lo the Plainttle as the Dekendant, and is all one with 
that which the Civillans call Excutario, * Df Eſloines, there have been (us we 
reade in our Bokes) five kindes, viz. 1. De ſervitio Regis. 2. In terram 
ſandam. 2. Ultra mare. 4. De malo LeRi, in our old Bokes called Eſſo- 
nium de reſiantiſa. 5. Et de malo veniendi, and this laſt is the common 
CCotnc, which is intended in this ad. „ 

In a Quare impedit, 02 Darrein preſemment, an Efſoine de ſervice le Roy, 
ad terram ſanctam, oʒ ultra mare lyeth not foz doubt of the laps, but a common 
Eſoine licth, and of CMotfnes the Mirror ſatd well, Abnſion eſt que faux cauſes 
de Eſſoines ſont reſceivable de cy que droit ne allowe fauxime in nul caſe, & 
abuſion eſt dallower Eſſoine in per ſonel Action; Foz the ſame Authoz treating 
De Articles per viels Roys ordein, ſaith, Ordem fueront Efloines in mixt 
Actions, & realls, & ne in perſonels; And J finde not in Glanvill any Els 
ſoines, but in rcall and mixt Actions, but befoze the making of this Ac, 
Eſloines were allowed in perſonall Actions. 

Non jacet E ſſonium, quia ſummonitio teſtifica-a non eſt, vel pars non atta- 
chiatur, eo quod Vicecomes mandavit quod non eſt inventus. 

Per ejus defaltam ſcribatur Epiſcopo quod recla- 
matio impeditoris illa vice conquerenti non obſiſtat. 
Upon thcſe wozds of this da the Plaintife ſhail have a Writ to the Biſhop 
without making of anp title. 

The Statute ſaith only, Scribatur Fpilcopo, and pet the Plaintife hall have 
both a Writ to the Biſhop, and beſides a Writ to enquire of damages; if the 
Biſhop be out of the Kealme, a Writ to the Biſhop may be awarded to his 
Uticar generall, foz he is in place of the Biſhop. 

If the Defendant appeare at the grand diſtreſe, and take a day by prece 
partium, and after make default, no Urit ſhall be awarded to the Biſhop, 
toz this caſe in reſpec of his appearance is out of the Statate, but a new di⸗ 
ſtreſſe ſhall be awarded. 


q Conquerenti. The King ſhall take the benefit of this Statute, 


© Fadem lex de attachiamentis, &c. This is the laſt clanſe of 


this Chapter, and is to bee underſtod actozding to the letter, and nedeth not 
any expoſi tion. 
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Mirror ubi ſupra 


Mirror ubi ſupra 
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CAP. III. 
FE! ſciendum eſt (quod] poſtquam aliquis poſuerit ſe in 


inquiſitionem aliquam, quæ emerſerit, vel emergere 
poterit in hujuſmodi brevibus, non habebit niſi unicum eſ- 
ſonium, vel unicam defaltam, ita quod ſi ad diem ſibi da- 
tum per eſſonium ſuum non venerit, aut ſecundo die defal- 
tam fecerit, tunc inquiſitio illa per ejus defaltam capiatur, 
ſecundum inquiſitionem illam ad judicium procedatur. Si 
vero inquiſitio illa capta fuerit in comitatu coram Vicecom 
vel Coronatore, ad Juſticiarios domini Regis ad certum 
diem eſt remittend', Er fi pars rea non venerit ad diem 
illum , tunc propter defaltam ipſius aſsignetur & alius dies, 
ſecundum diſcretionem Juſticiariorum , & mandetur Vice. 
comiti , quod ad diem illum faciat eum venire ad audien- 
dum judicium (ſi velit) ſecundum inquiſitionem illam. Ad 
quem diem ſi non venerit, propter defaltam ſuam proce- 
datur ad judicium. Eodem modo fiat, ſi non veniat ad diem 
ſibi datum per eſſonium ſuum. 


Cap. iz. 


The milchiefe befoze this Statute was foz the great delay that might 
come to the plaintife in anp perſonall ad ion. 


In inquiſitionem aliquam.) That is, when iCne is jopned 
and the defendant ponir ſe ſuper patriam , & przdi& querens ſimiliter. 
This Statute extendeth not to a demorrer in Law. 

In an action of debt un cultome de London ſuit alledge & denie per lep!: 
This (Cue Mall not be tryed by Inqueſt , but by the certificate of the Pale; 
by the mouth ofthe Retoꝛder, Proces iſſuiſt al Maior a certifier a quel jour | 
def. pria deſtre eſſoĩne, and was eſſoined by the opinion of the whole Court, fo} 
this trpall was not per patriam, 


Niſi unicum eſſonium. Here eſſonium is taken foz a common 
eſloine, and extendeth not to the eſloine de ſervicio regis, &c. 

This is to be under ſtod where an elloine doth lie, foz this Act reſtral- 
neth delates , and giveth not any, where none was befoze. And there foze ab 
ter ie in a ſcire fac', the defendant ſhall not be eſſofned , becauſe no cone 
lyeth in that caſe, & ſic de ſimi ibus. 

But if there be divers tenants in a præcipe, 03 divers defendants in a per- 
ſonall action , albeit in Law thep be but one tenant , oz one defendant , pet 
each of them ſhall have one eſſoine; and ſo hath this Ac been erpounded. 


q Vel unicam defaltam , &c.] Upon conſideration of fheſ! 


woꝛde, and of theſe wozds ſubſcquent , runc inquiſitio illa per defalram ca- 
piatur, two concluſions are colieced, 1, That this Ac extendeth to the de⸗ 
tendant, and not to the plaintife, becanſe the defenyant maketh default, and on 
the plaintifes ſide it is called a Non ſuit: alſo the enqueſt is awarded by mw 
U 


| 
l 
q 
| 
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fault of the defendant, And laſtly, the miſchfefe was foz the delay of the 
plaintife by the defendant, and therefoze the delay which the plaintife maketh 
dimlelle is out of the milchiefe , and remains at the Common Law. 

The ſecond concluſion is , that this Act is tobe underſtod in an adien per- . H.6.1g. 
ſonal, foz that no enaueſt in any au ion reall can be taken by detanlt. 9 Hg. 12,13- 


2 2 Dier, ubi ſup. 
di vero inquiſitio capta fuerit in comitatu, &c. ] The 
meaning ofthis clauſe is, that it atter ilue joyned in a baſe Court, the defen- 
vant hath had his efſoine , pet if the plea be removed befoze the Kings Ju- 
Cices, he ſhall have another eCoine befoze the Juſtices, foz the pzoceding in 
the baſe Court is not of recozd above, 


— — 


CAP, XIV. 


E chartis vero exemptionis, & libertatis, ne ponantur Ns. 
* in aſsiſis, juratis, vel recognitionibus ali- 8885 
quibus: Proviſum eſt, quod ſi adeo neceſſarium ſit eorum 
juramentum, quod fine eis juſtitia exhiberi non poterit (ve- 
luti in magnis aſsiſis, & in perambulationibus, & in chartis 
vel ſcriptis conventionum, uti fuerunt teſtes nominati, aut 
in attinctis, vel aliis conſimilibus) jurar cogantur, ſalva 
ſibi aliàs libertate, & exemptione ſua prædicta. 


De chartis vero exemptionis & libertatis, &c.] Here, ;,1 Caf per 
by it appeareth that this 4 is in affirmance of the Common Law, foz everp Moyle. 
Charter of any Franchiſe oz liberty whatſoever , by reaſon whereof there E. 4. 4. b. 
ſhould be a fatler of Zuſtice, is void and of none effec in Law, as in the caſe 


of conuſans, and thts caſe of exemption. 

In this Ac there be fonre examples ſet downe, viz. the grand Alſiſe in the 39 E. 3. 18 12 E. 
Wrtt of Right, in the Writ of Rationabilibus diviſis, bere called in perambulaci- * 5 H. 5. 42. 
onibus, in Dads where witneſſes be named, and in Altaints. n 


C Rationabilibus diviſis.] 

Magna afcifa inter Priorem de Tynemuwe petentem , & Simonem de Paſch1S-E.x.rot, 
Ruceſtre tenentem, de eo quod idem Simon permittet rationabiles diviſas 2 i 
eri inter terras ipſius Prioris in Weiham , & terras ipſius Simonis in nabilibus diviſis. 
Ruceſtre , ſicut eſſe debet & ſolet. Et unde idem Simon qui tenens eſt po- 
ſmt.ſe in magnam aſſiiſam illa, C& petit recogn' fieri, utrum ipſe maj us — 
jus habet in quindecim acres terræ, £ quindecim acris more, cum pertin jus Par 4 l 
in Ruceſtre * per metas & diviſas ſubſcriptas, ſcil. incipiendo apud altam * per metas & 
viam que extendit ſe ultra Swalnſpotleche, & ſic deſcendendo per Swaln- diviſss. 
. ver ſus Auſtrum uſq, Ryſdenburne, ubi Swalnſpotleche & Ryſden- 

urne conjungunt, & ſic aſcendendo in Ryſdenburne verſus Boream uſque  _ 
Aldewylumway , & (ic adhuc per Ryſdenburue verſus Boream u(que Viee Micky Ex 
) 9 7 fi 7 5 e il ſq le in Banc.ror. -6. 
Redeford, ubi alta via tranſit verſus novum Caſtrum ſuper Tynam ſicut Sur Int Prio- 
illas tenet , An prædictus Prior per metas & diviſas ſubſcriptas , viz. fende Hern & 
incipiendo apud Redeford , & (i F een 
p p ford, & ſic per altam viam verſus Occidentem uſq; Hidawint 
Mun- 
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Paſch. 6. E. 1. in 
Banc. rot. 57. Sa- 
lop. Int. E piſc. He- 
retord. & Petr. 
Corbet pet am- 
bulatio. 

Vide Paſc. 8B. E. i. 
in banc · rot. 58. 


veredictum. 


Judicium. 


Finale. 


Paſch. 18 E.1.in 
Banco. rot. 7 2. 
Northumb. 
Mich. 18 E. . in 
Banc. rot. 76. 
Noi thumb. 
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Munleſhened , & ſic verſus Occidentem per altam viam uſg, Swalnſpor- 
leche, & ſic de Swalnſpotleche ver ſus Auſtrum uſque Ryſdenburne , & fic | 
de Ryſdenburne verſus Boream aſcendendo uſq, Redeford prædict ſicut illas 
exigit : ven recogn” in forma predict” per Willielmum de Haulton, Ro- 
bertum de Inſula, Nicholaum de Punchardon , Tohannem de Oggeill, I- 
hannem de Eſlington, Richardum de Horſele , Hugonem Gobion , Wal. 
terum de Egloythencham, David de Coupland, Franconem Tyeys, Henri- 
cum de Dytheend, & Robertum du Mancr , & modo veniunt predict 
Simon & Prior per Attorn' ſuos : Et predict milites ſuper ſacramentom 
ſuum dicunt, quod prædictus Simon majus jus habet in prædictis tene. 
mentis per prædictas divi ſas per quas illa tenet, quam prediftys Prior 
per diviſas per quas illa exigit. Ideo conſideratum eſt , quod prediting 
Simon eat inde ſine die, & tencat prædictum tenementum ſibi & heredj. 
bus ſuis per prædictas diviſas , ſcil. incipiendo apud Swalneſputleche nhi 
alta via extendit ſe ultra Swalneſpotleche, & ſic deſcendendo per Swalne. 
eee, verſus Auſtrum uſq, Ny ſdenburne ubi Swalneſpotleche & Ryſden- 


- 


urne conjungunt , & ſic aſcendendo per Ry[denburne verſus Poream uſ, 
Aldewylumwey , & ſic adhuc per Ryſdenburne verſus Boream ak 
Redeford ubi alta via tranſit verſus novum Caſtrum ſuper Tynam, quiet 
de prædicto Priore & ſurceſſoribus ſuis , & Eccleſia ſua de Tynemuwe in. 
perpetuum, & Prior in miſericordia, &qc. 

Magna aſia inter Priorem de Tynemuwe petentem , & Richardum Tur- 
pin tenentem de eo, quod idem Richardus permittet rationabiles diviſas f. 
eri inter terras ; Prieris in Wylum, & terras ipſius Richard! in Hogh- 
ton, ſicut eſſe debent & ſolent , et unde idem Richardus , qui tenens ef 
poſuit ſe in magni aſſi ſam illam, et petit recogn fieri, utrum ipſe majus 
jus habet in medietate decem acrarum more , viginti acrarum terre , tt 
ſexaginta acrarum boſci „ Cum pertin in Hoghton per metas et diviſs 
ſubſcriptas , widel. incipiendo ex parte Boreali de le Thwertonerdike, u 
ſic verſus Boream uſq, ad curſum aque que currit 1ater le Strother dt 
Hoghton , et le Strother de Huceſtre, et ſic ſicut curſus illins aque ſe ex- 
tendit verſus Occidentem uſque #edeford, et fic deſcendendo verſus An- 
ſtrum uſq; le Holleford, et ſic del Holleford deſcendendo werſus Auſtrum 
uſq, Ryſdenburne , uſque ad terram arabilem de Mylum, et ſic per faſ- 
ſatum ejuſdem terre uſque lel Longhing quod venit de boſco de Wylum , a 
(ic deſcendendo verſus Auſtrum ſicut Sygpethway ſe extendit inter boſcun | 
de Hoghton, et boſcum de Wylum , et wg, Wylum Halugh, ſic pn | 
foſſatum quod ſe extendit verſus Orientem inter Wylum Halugh et lo. 
ſcum de Hoghton uſq, Alberyſtrother in parte Occidentali, et ſic per par- | 
tem Occidentalem de Alberyſtrother verſus Auſtrum uſque les Pullys per 
partem Occidentalem , et ſic de les Pullys verſus Occidentem per quad. 
dam foſſatum uſq, quoddam I'un quod ſe extendit uſque aquam de Ty | 
ſalva communia paſture eidem Priori et ſucceſſoribus ſuis in predith | 
mora de Hoghton uſque le Thwertonerdike per partem Occidentalem , & | 
ſic per partem Occidentalem de le Br-hill , et de Hyndeſchawe, et ſic vn. 
ſus Auſtrum deſcendendo per le Greneleghe , et ſic uſque Sygpethway ſiu 
ea tenet, an prædictus Prior per metas et diviſas ſub criptas, videlicet u- 
cipiendo in parte Boreali in Wylummore deſcendendo verſus Anſtrum ps 
le Thwertonerdike uſque Thornrawe , et ſic de Thornrawe uſque Martinp | 
verſus Auſtrum, et ſic de Martinpol nſque Aldehewey et fic deſcendends | 5 


2 
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per le Haldeheyway verſus Auſtrum ultra Raveneſburne, et ſic de Rave- 
neſburne — Auſtrum et iterum ultra Raveneſburne, et fic de Rave- 
neſburne verſus Auſtrum uſq, $ tandandeſtan, et ſic de Standandeſtan ver- 
ſus Auſtrum uſq, le Fiſherewey uſq; aquam de Tyne ſicut illam exigit. Ve- 
nit recozn' in . prædicta per Willi elmum de Hauleton Robertum de 
Inſula, Nichol de Punchardon, Iohannem de Oggill, Tohannem de Eſling- 
ton, Robertum de Glantingdon, Ric hardum de Horſlee, Hugonem Gobyon, 
Walterum de Egleyntham, David de Coupeland, Francione Tyeis, & Hen- 
ric de Dycheend. Et modo veniunt prædict Richardus, & * Attur- 
natos ſuos, & prædicti Milites ſuper ſacrum ſuum dicunt quod prædictus 
Richardus majus jus habet tenendi medietat prædictorum ten per eaſdem 
metas & diviſas, per quas idem Richardus ſuperius clam', quam prædictus 
Prior. Ideo conſiderat eſt quod prædictus Ric hardus eat inde ſine die, & 
tencat medlietat prædictorum ten cum pertinen per prædictas metas 
diviſas, per quas illam clam ſili c heæred ſuis quiete de prædicto Pri- 
ore & ſucceſſoribus ſuis, & Eccleſia ſua de Tynemuwe imperpetuum. Et 
Prior in 6x7 cron T, 


Vide Mich. 18 E.1. in Banco Rot. 6. Northumb. anotable Recozd. Foz this 
Writ De rationabilibus di viſis, and the Writ De perambulatione fac', vide Re- 
giſt, 155. b. Glanvill lib, 9. cap. 14. Bracton lib. 4. fol. 205. a. 211. b. De perambu- 
latione fac. lib. 5. 371. a. & 44 · De rationabilibus di viſis. Flera lib. 4. cap. 15. 
lib. 5. cap. 9, 9. 31 E. 1. Droit 70. 5 E. 3. fol. 12. 28 E. 3. fo. 43. 14 E. 3. tit. Ald 23. 
29 E. 3.45. 45 E. 3. 4. 3 E. 4. 10. F. N. B. 128. m. &c. 133. d. &c. Vet. 7 3,74. Coke 
lb. intr. 565,566. lib. intrat. Raſt. 5 41, 495. 

Sa all theſe Kecozds and 15oks, the learning oftheſe two Writs ſtandeth 
thus: 

1. This Writ of Rationabilibus diviſis is a Writ of Right in his nature, 
wherein Battaile, and the graund ACiſe lieth, and judgement finall ſhall be 
given: In this Trit the view and Uoucher is to be graunted, and eſples are 
to be laid, and this Writ Eſt breve adverſarium. 

2, The Writ De perambulatione facienda, is no Writ of Right in his nature. 
and is Breve amicabile, and had by conſent of parties. 

3. The perambulation map be made as well by commiſſion to certain perſons 
as by Writ ; but the pzoceding, De rationabiltbus diviſis, ts by Writ onelp. 

4. This is common to them both fo2 a diviſion to be made between ſeverall 
Townes oz Hamlets, 

5+ Il it be toʒ a dibiũon bet wen two Counties, foz the better directions of 
Sheritfes, Coꝛoners, and other the Kings Officers, and Piniſters, it muſt be 
done by the Kings Commiſſſon under the great Seale, but the division hereby 
made ſhall not eſtoppe 02 conclude the parties interefſed in the land, 

Upon the verdict in anp ofthe four examples befoze mentioned,nowrit of attaint 
doth lie; then followeth theſe wozds, Et in aliis caſibus conſimilibus: Theſe by the 
Letter of this Statute, muſt be ſuch as thereupon no attaint doth lie;as in the Par- 
titione fac, t other inqueſts of office; as hath been ſaid: But all Charters tending 
to the fatler of Juſtice, are votd by the Common Law, without any aide of 
this Ac: As if there be not ſufficient Bundzeders , beſides thoſe that have 
Charters of exemption, foz triall of an (ue in an Action, wherein an attaint 
doth lie, there Charters ſhall be diſallowed, becauſe ſine cis juſtitia exhiberi 
non poteſt, and ſo fn all other like caſes : So if the King graunt an exemptt- 


on to all the Fræholders in one County, 
this is void, y, and to all the Citizens ina City 


C In Charts, &c. ubi teſtes fuerint nominati. ] 
Hereby it appeareth, that by the Common OW the Witneſſes named in the 
De&d 
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Veredictum- 


Jadicium finale 
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Ded ſhonld jopne with the Enqueff, oz elſe the Charter of Exemytton De aſſ- 
i Part of the In- ſis juratis & recognitionibus ali quibus, hould not have ird them. Vide the irt 
ſlitutes. ſe&-1. part of the Inſtitutes, and ſee befoze Cap. 6. 


In attinctis.] Mereby appeareth that the Writ of Attaint, which 
by our old Boks and auncient Recozds is called Breve de convictione, was 
given by the Common Law, and the fozme of the Writ is ſet downe in our 
aunctent Authozs-at the ſuite of the party grieved: and it appeareth by the 
Regifter that no Writ of Attaint reciteth any Statate, and the Judgement in 
the Mrit of Attaint is fearfull and penall, and given by no Statute, and this 
is pzoved bp this Ad, which nameth Attaints, and is befoze any Act of Pax: 
liament in pzint made concerning Attaints. 

And it ſ&meth by our old Bokes and auncient Recozds, that by the Com- 
mon Law, it lap as well in plea reall as perſonall. Vide Regiſt. 122, Mirror 

3. De Attaints. & cap. 2. $ 4. DeLoiers, Glanv. lib. 2. cap.1 9, Bracton lib. 4. 
6.589. Fleta 8 Britton cap. 9). fol. 237. 6 H. 3. tit. Atlaint 72, 
& 93+ 15 H. 3. ib. 74. emps E. i. ibid. 0. 12 E. I. ib. 21. 30 Aſſ. 24. 28 E. 3. 91. 
44 E. 3.2. b. Temps R. 2. Conuſans 88. 1 H. 4. 15. Forteſcue ca. 26. F. N. B. 107. K 
W. 1. cap. 38,47. Ez. cap. 6. 5 E. 3. cap. 6,7. 28 E. 3. cap. S. 34 E. z. cap. . 23H. 
cap. 3. See the firſt part of the Inſtitutes. Sect. 5 14. Verb. en Attaint. 

If; But ſome ſap the Writ could not be obtained without difficulty (becauſe he 
| had other remedy to try it in an Adton oſ higher nature) therefoze the Statutes 
Watts were made. Se the Statute of W. i. cap. 38. and the expoſition thereupon, an 
$1715; a judgement given Mich. 5 E. 1. Of an Attaint heare what the Mirror faith, 
| En temps le Roy Henry le primer efioit ordein & communement aſſertu que Jurors 
| in Enqueſts, &c. in Atraints, et tiels autres ne prendrent rien de loiers,&c. @ tht 
other ancient Authozs and boks above cited; by them it appeareth how 
| the reading ol aunctent Anthozs and Recozvs be foz the knowledge of the 
11 Common Law, and how the Statates concerning Attaints are but in affir 
| Sec W. r. cap.z8. mance of the Common Law, foz the Plaintife may have upon them the penal 

. 3 and ſevere judgement given by the Common Law. Vide 40. Aſſ. 2 3. 
WM Ex B. 165,266, Il a man have a Charter ot exemption, and ſheweth it to the @heriffe, pet 
185 Act D. 39 E.;. 1j notwithſtanding he map retourne dim, foz the @heriffe is not to judge of his 
441 40 E.;. 30. Charter, noz to allow, oʒ diſallow thereof ; but if he will have the effec of his 
18 H.8.5. Charter, de muſt ſue out a Writ of allowance of his Charter, and deliver the 
— —— , — — — and then if the Sheriff: 
re » he map upon his againft the Sheriffe, and 

ſo muſt our old and other Boks be intended. 15 

18 H. 8.5. After the Sheriffe hath retourned him, il a fall Jury doe appeare, then he may 
ew fozth his Charter, andifthe Plaintiffe conteſſe it, he ſhall be diſcharged, 
but if the Plaintiffe ſaith that he is not the ſame perton, it ſhall be pzeſently 
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„ 0 v. a0; Duchgenerall Charters oferemption in Aſſiſs, Juratis, & Rerognitionibu, 


Can, 


1 ed a5 inthis Are montane, gn, B, fee, were the ng is ether 
M. on 3. partp, oʒ where ets Tam pro Domino Rege quam pro ſeipſo, wit 
it! | 02 the like wozds, Licer tangar nos. n 28 
0 1 le © Salva ſemper alias libertate & exemptione prædick. 
% And lo it is in cafe ofconuſance, and ot a Pꝛotedion, the party may walve the 
þ | — — — — eoogrt ö MOn 
| om awarded na franchtfe that hath retourn of Writs, 
1 ö wall in other ſaits enjoy it, — n 
1 {li 


tried, and lo in the like caſe ; but he cannot plead his Charter foz his diſcharge - 
—— = Jury doe appeare, foz it any anſwer bee made thereunto the Jux 
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CAP. XV 


Ulli de cætero liceat ex quacunque cauſa diſtrictiones 
facere extra feodum ſuum, nec in via regia, aut in 


communi ſtrata niſi Domino Regi & miniſtris ſuis ſpecia- 


lem authoritatem ad hoc habentibus. 


The miſchieke bekoze this Statute was, that whereas the Ring by his pzero- 
gative might diſtrein foz his rent in any other lands of his Tenant, being 
in his owne actnall poſſcCion, though thep were out of his fee , and ſeigniozy, 
divers Loꝛds take upon them alſo to diſtrein out of their foe, which was wzong 
and oppꝛeſſton: And whereas all the Kings Subjects ought to have fre paſſage 
in via regia, & communi ſtrata. as well to Faires and Markets, as abont their 
other affairs, the Lo2ds uſed to diſtrein in the high-wayes, both which miſchiefs 
this Statute doth remedy, 


Non liceat.] This is divided into thze hzanches: The firſt 
bꝛanch is, Non liceat ex quacunque cr diltriftiones facere extra feodum. 

1, This is to be underſtod of diſtreſs, by reaſon of aſcigniozp, and not foz 
diſtreſſes foz rent charges, c. 03 by reaſon of a Let. 

2. This bzanch is but in affirmance of the Common Law, foz regularly no 
Subject can diſtrein out of his fee and ſeignfe2y. and therefoze if the Lozd doe 
diſtrein oat of his fee, the Tenant map either have an Acticn of Treſpaſſe at the 
Common Law, oz an Acton upon this Statute, but in ſome ſpeciall caſe the 
Lozd by the Common Law may diſtrein ont of his fee and ſeigniozp, as if the 
Lozd come to diſtrein, and the Tenant, oz any other ſecing the Lo2d 
come to diſtreine them, dzive them to a plate out of the fe of the Loo), 
pet in this caſe the Lozd map diſtrein them aut of his fee, becauſe the E oꝛd had 
a view of them within his owne t&, by reaſon whereof the Lo2d tall be ads 
judged in a kinde of polſeſſton of then; but tf the beaſts goe ont of the Tenaney 
of themſelves without cnchaſement beloze the l. 02d can diſtrein them, there the 
Lo2d cannot diſtrein them, though he had the view of them within his te, aud 
leigntozy. 

The ſecond bzanch is, 


Nec in via regia, aut in communi ſtrata.] S what thall 
be laid regia via, and what communis ſtrata, in the firſt part of the Intti- 
tutes, ſect. 69. 

This Law had the foundation of the annciert Law ef England befoze the 
Conqueft,Alia s.immuniras,quam habent quatuor chemini, (i. viæ regiz) Watling- 
freer, Foſſe, Hilkenildſtreet. & Erminftreer, querum duo in longitudinem, ali 
duo in latitudinem deſcendunt. 

In this bꝛanch, non liceat thall be taken not ſimpliciter. fo make it utterly un: 
lawkull, as to take advantage ther-of in barre to an Avowꝛp, but ſecundum 
quid, that is to this purpoſe, that it the Loꝛd diſtrein in the hich ſtreet, oz in the 
Common wap, the Zenant map have an Adio acainft the Lezd upon this 
Dtatate: and the reaſon hereof ts, that Whenſoever any thing ts pꝛohibited by 
a Statute, the party grizveo thall have hes anion upon the Starute, and the 
offender wall bc loꝛ his conte nt fineo and imp2iſoned ; and ſa it is declared by 
Act of Parliament, as hath been often obſerved, Now if the Tenant ſhould 
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plead it in batre of the Avowzp, the uing ſhould loſe his fine; toz in ;-; L £2. 
that nature of faite hee cannot bee fined, and therefoze the Tenant {3 toe 


2 take 
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17 E. 3.1. 


44 A fl. 3 2. 5E. 3,6 
I; E. 46. 


Artic.ſuper Cart 
cap. I 2˙· 


Artic · ſuper Cart 
ca. 12.27 l. All. 5 
28 All.p.50. 

29 E-3.23.3 H. 4. 
16. 11 H. 4.2. 
Lib. 11. 10.44. 
Godfreyes caſe. 


Flores Hiſtor. 
Polyd.Virg-22.b 


_ Regiſt. 


Lucubr.Ockham 


Bract. l. 4. ſo. 2 17. 
Fleta li. z. ca. 42. 


Lib. z. cap. 42. 


Marlebridge. Cap. 15. 


take his remedy by Action upon the Statute, wherein the King ſhall have his 
fine, $c. 


q Diſtrictiones facere.] A Herfot Cuſtome the Lozd map ſeiſe in 
the bigh-wap, foz that is no diſtreſſe but a ſeiſure, but he cannot diſtrein fog a 
Hertot fervice there. 

If the Lozd come to diffrein, and ſee the beaſts within his fee, and befoze 
he can diſtrein them, the Tenant cnchaſe them into the high way, the Lozd 
map, as hath beene ſaid, diſtrein them there, foz the cauſe above ex: 
pꝛeſſed. : 

be Writ upon this Statute hall be contra pacem, and not Vi & 
armis, 

The third bzanch : 


Niſi Domino Regi & miniſtris ſuis, &c.] Here is an ex: 
ception of the Kings pzerogative (which by this Act appears to be aunctent) 
as well to diſtreine foz his rent, oz ſervice out of his fee,and ſeignioꝛy, as in the 
high way, 02 common ſtreet. But where it is ſaid that the King map diſtrein 
aut of his fee, that is, in the other lands of his Tenant ; it muſt be underſtod 
in fuch other lands as his Tenant hath in his owne acuall poſſeNſion, and ma- 
nured with his own beaſts, and not in the poſſefſion of his leſſee foz life, peares, 
02 at will, foʒ their beaſts are not ſubjec to ſuch diſtreſſe. 

There was a Statute made in a Parliament holden at Weſtminſer in 51 H.; 
the peare next befoze this Parliament holden at Marlcbridge, concerning dv 
ſtreſſes, conſiſting on two bzanches. 

1. Que nul home de Religion ne auter ſoit diſtreine per ſes beaſts, queur 
gainont ſon terre, ne per es barbits pur la det le Roy, ne pur la det de auter 
home, ne pur auter encheſon per les Bailiffes le Roy, ne per autres, tanque 
come ils trove auters chateux ſufficient dont 11z poient lever le det, ou que ſufſiſt 
ia demaund, (forſpris emparkement des beaſts queux homes trove fealants damage 
ſolonque le ley,uſage, & le manner de la terre.) 

2. Et que diſtreſſes ſoient reaſonable a la mountaince de la det, ou de la de- 
maunde ſolonq; bone value, & per eſtimation ne pas outragious des vicines & nemi 
per eltrangers. Df both theſe ſhall be ſpoken together, becauſe divers of ths 
authozities extend to both, 

Beaſts queux gainont ſon terre & ſes berbiis. 

This Law had his foundation of the auncient Law befoze the Conqueſt, 
Dunvallo Mulmutius p20hibited that the beaſts of the plough ſhould be diſtre(: 
ned et. and gave pꝛiviledges to Zemples and Ploughs: And Ockam that wzote 
befoze this Statute of the Kings Debts, ſaith, Bobus ramen arantibus, per quos 
agricultura ſolet exerceri,quantum poterint parcant, ne ipla deficience debito am- 
plius in futurum egere cogatur, quod ſi nec ficquidem ſumma quæ requiritur exurgit, 
nec arantibusparcendum eſt, 

Bracton treateth of both theſe bzanches notably, and hee divideth ani- 
malia into laboricſa & otioſa, and ſaith , Fir diſtrigio iniurioſa ordine non 
obſervar', fi fiat diſtriftio per oves, & ſunt quæ ad minus damnum dil l ringartut 
animalia otioſa; Item ordine non obſervat᷑ fi fiat diſtrictio per boves, ut 
culturam auferant vel impediant, cum ſint aliæ res & animalia otioſa quæ ſuffi- 
ciant ad diſtrictienem; Item ſi ſubſit cauſa & obſervetur ordo, adhuc po- 
reſt eſle injurioſa, ſi ſuerit nimia, & diſirictio modum excedat in ynalibet 
ſpecie. 

And Fleta faith, Quod pro communi utilitate Cõmunitatis Regni inhibitum 
fuer ne quis diſtringeret alium per oves ſuas vel per averia ſua carucarum,quam- 
diu alia ſufficiens diſtri tio inveniti poſſit. 

Diſtrietiones (int rationabiles & non nimis graves. See befoze Chap- 


tet 4. 
And 


Cap. 16. M arlebridge. 


And Britton ſaith Ou ſi aſcun Viſcount eit pur malice fait prendre plus des 
avers pur noſtre det, ou pur autre, que a la vailance de le det, ou fil eit priſt beaſſs 
des carues, ou motons, ou berbis, ou veſſel, ou mounture, ou robes, ou deins 
meſon la ou auter diſſres poet trover ſufficientment et hors de meaſon. And in 
another place he ſaith, Si aſcun diſtreine auter per que gainage eſt diſturbe, & c. 

And this agreth with the Ctvill Law , Executio fieri non poteſt in boves, 
gratra, aliave inſtrumenta ruſticorum quatenus alia bona habent. 

The Statute of W. z. which giveth the Elegit, doth abſolutely except the 
beaſts of the plough in theſe wo2ds, Exceptis bobus & afris carucæ. 

This Statute doth not extend onelp to diſtrelles betwene Lozd and te⸗ 
nant, but alſo to all other diſtreſſes whatſoever, as well at the Kings ſuit, 
as at the ſuit of the Subject, ſo there be other gods ſaffictent ; alſo to all 
manner okerecuttons, as well at the ſatt of the King, as of the ſabject, with 
the like caution as is afozeſatd, 

And an action upon this Þtatnte doth lie, as well after deliverance, as befoze, 
foz the catiſe of the diſtreining may be lawfull, and yet notwithſtanding ifhe 
take the beaſts of the plough where he might find others, the diſtrelle is wzong⸗ 
full. And albeit the tenant after ſuch a diſtres taken pap the rent, and theres 
by affirme the cauſe of diſtres lawfull , notwithſtanding this doth not purge 
the offence againſt this Statute, 

And the Statute is to be conffraed , that at the time of the diffres,ec. there 
muſt be other cattell ſufficient , and it is not matertall what was befoze oz 
after, 

The Writ upon this Statute alſo ſhall be Contra pacem, & non vi & armis. 

Now where the Statute ſpeaks of the beaſts of the plough, and not of the 
plough it ſelfe: by the Common Law alwayes uſed the plough oz any thing 
belonging to it was not diftretnable , ſo long as any other diſfres might 
be taken, 

This Statut e of 51 H.3. beingofrecozd and in pzinf, J thought to touch 
ſpecially ſo much thereof as concerne diſtreſſes, whereofour Statute of Marle- 
bridge hath treated both tn the fourth, and this fifteenth Chapter, 

And it appeareth by the Mirrour, that many other beaſts and living things, 
and other gods were not diſtreinable by the Common Law, tf there were other 
goods ſufficient, As foyz mozt gods, a covenable diſtreſſe is not of armour, 
oz veſſel, oz apparell, oz jewels , fo long as there are other ſuffictent oz 
covcnable ; noz of ſhe&p , ſaddle hozſe , beaſts of the plough , poultry, fiſh, 
oz ſalvagne, ut ſupra. 
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CAT. XIFL 


[ heres aliquis poſt mortem anteceſſoris ſui infra ætatem 

extiterit, & dominus ſuus cuſtodiam terrarum , & te- 
nementorum ſuorum habuerit, ſi dominus ille dicto hære- 
di, cum ad legitimam ætatem pervenerit, terram ſuam ſi- 
ne placito reddere noluerit, hæres ille terram ſuam per aſsi- 
lam mortis anteceſſoris recuperabit, una cum dampnis ſuis, 
que ſuſtinuerit propter detentionem illam à tempore quo fuit 
legitimæ ætatis. Et fi heres aliquis tempore mortis anteceſ- 
ſoris ſui plenæ ætatis fuerit, & ille hærts apparens , & pro 
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Lib. z. cap. 42. 


Marlebridge. 


Cap. 15. 


take his remedy by Action upon the Statute, wherein the Ling ſhall have his 


fine, IC, 


Diſtrictiones facere.] g Heriot Cuſtome the Lozd may leiſe in 
the bigh-wap, foz that is no diſtreſſe but a ſeiſure, bat he cannot diſtrein fog g 


Bertot fer vice there. 


If the Lozd come to diſtrein, and ſee the beaſts within his fee, and befoze 
he can diſtrein them, the Tenant cnchaſe them into the high wap, the Lozy 
map, as hath beene ſaid, diſtrein them there, foz the cauſe above ex: 


pꝛeſſed. 


e Writ upon this Statute ſhall be contra pacem, and not Vi 
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agricultura ſolet exerceri,quantum poterint parcant, ne ipia denciente aeDuv aur 
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nec arantibusparcendum eſt. 


Bracton treateth of both theſe bzanches notably , and hee divideth ani- 
malia into laboricſa & otioſa, and ſaith , Fir diſtrigio iniurioſa ordine non 
obſervar',fi fiat diſtrictio ter oves, & ſunt quæ ad minus damnum diilringantur 
animalia otioſa; Item ordine non obſervat᷑ fi fiat diſtrictio per boves, ut 
culturam auferant vel impediant, cum ſint aliæ res & animalia otioſa quæ ſuffi- 
ciant ad diſtrictionem; Item 6 ſubſit cauſa & obſervetur ordo, adhuc po- 
teſt eſie injurioſa, ſi ſuerit nimia, & diſtrictio modum excedat in qualibet 


ſpecie. 


And Fleta ſaith, Quod pro communi utilitate Cõmunitatis Regni inhibitum 
fuer ne quis diſtringeret alium per oves ſuas vel per averia tua carucarum, quam- 
diu alia futhciens diſtri tio inveniti poſſit. 

Diſtrietiones ſint rationabiles & non nimis graves. See befozy Char 
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And Britton ſaith Ou ſi aſcun Viſcount eit pur malice fait prendre plus des Brie.66.35-.& 
avers pur noſtre det, ou pur autre, que a la vailance de le det, ou ſil eit priſt beaſis 533% 
des carnes, ou motons, ou berbis, ou veſſel, ou mounture, ou robes, ou deins 
meſon la ou auter diſtres poet trover ſufficientment et hors de meaſon. And in 3 
another place he ſaith, Si aſcun diſtreine auter per que gainage eſt diſturbe, c. 9 2.49. 

And this agræth with the Ctvill Law , Execurio fieri non poteſt in boves, Lege Executoreg 
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| [ heres aliquis poſt mortem anteceſſoris ſui infra ætatem 
g extiterit, & dominus ſuus cuſtodiam terrarum, & te- 
nementorum ſuorum habuerit, ſi dominus ille dicto hære- 


u 

q di, cum ad legitimam ætatem pervenerit , terram ſuam ſi- 
1 ne placito reddere noluerit, hæres ille terram ſuam per aſsi- 
et ſam mortis anteceſſoris recuperabit, una cum dampnis ſuis, 
quæ ſuſtinuerit propter detentionem illam à tempore quo fuit 


a legitimæ ætatis. Et ſi heres aliquis tempore mortis anteceſ- 
ſoris ſui plenæ ætatis fuerit, & ille hæres apparens, & pro 
hærede cognitus & inventus ſit in hæreditate illa, capitalis 
Ind dominus 


132 Marlebridge. Cap. 1j. 
take his remedy by Action upon the Statute, wherein the Ling ſhall have his 
fine, Ic, 


Diſtrictiones facere.] a Heriot Cuſtome the Lozd may ſelfe' in 
the bigh-wap, foz that is no diſtreſſe bat a ſeiſure, but he cannot diſtrein fog a 


Bertot fervice there. 

If the Lozd come to diffrein, and ſee the beaſts within his fee, and befoze 
he can diſtrein them, the Tenant cnchaſe them into the high wap, the Lozy 
map, as hath beene ſaid, diſtrein them there, foz the cauſe above ex: 


— — — — 
— ——— bv3. 


yr_—__—_——cx — H— _ - 
_ * 3218 — — — = 
_ - 2 22 — 


pꝛeſſed. 
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WAY. The third bzanch : 
Aga Sk. © Niſi Domino Regi & miniſtris ſuis, &c.] here is an er- 
13 E. 46. ception of the Kings pꝛerogative (which by this Act appears to be aunctent) 


as well to diſtreine foz his rent, oz ſervice out of his fee, and ſeignioꝛy, as in the 
bigh: way, 02 common ſtreet. But where it is ſaid that the King map diſtrein 
ont of his fee, that is, in the other lands of his Tenant; it muſt be underſtad 
in ſuch other lands as his Tenant hath in his owne actuall poſleſſion, and ma: 
nured with his own beaſts, and not in the poſſeſſion of his leſſee foz life, peares, 
oʒ at will,foz their beaſts are not ſabjec to ſuch diſtreſſe. 

There was a Statute made in a Parliament holden at Weſtminſter in 51 H.; 
the peare next befoze this Parliament holden at Marl-bridge, concerning di 
ſtreſſes, conſiſting on two bzanches. 

1. Que nul home de Religion ne auter ſoit diſtreine per ſes beaſts, queur 
gainont ſon terre, ne per ſes barbits pur la det le Roy, ne pur la det de auler 
home, ne pur auter encheſon per les Bailiffes le Roy, ne per autres, tanque 
come ils trove auters chateux ſufficient dont ilz poient lever le det, ou que ſuffit 
ia demaund, (forſpris emparkement des beaſts queux homes trove feaſants damage 
ſolonque le ley,uſage, & le manner de la terre.) 

Artic-ſuper Cart 2. Et que diſtreſſes ſoient reaſonable a la mountaince de la det, ou de la de- 
ca.12-27 . All. g: maunde ſolonq; bone value, & per eſtimation ne pas outragious des vicines & nemi 
28 Af. p. go. per eſtrangers. Df both theſe wall be ſpoken together, becauſe divers ol the 
vg E-gany-0 2.4 authozities extend to both, 
16. 11 H. 4.2. f 
Lib. 1t. f0.44- Beaſts queux gainont ſon terre & ies berbiis. 
Godfreyes caſe. This Law had his foundation of the aunctent Law befoze the Conqueſt, 
Flores Hiſtor. Dunvallo Mulmutius p2ohibited that the beaſts of the plough ſhould be diſtret: 
Polyd.Virg-22.b ned tc. and gave pꝛiviledges to Temples and Ploughs: And Ockam that wzote 
Regiſt. befoze this Statute of the Kings Debts, ſaith; Bobus tamen arantibus, per quos 
Lucubr.Ockham agricultura lolet exerceri,quantum poterint parcant, ne ipla deficiente debito am- 
plius in futurum egere cogatur, quod (1 nec ficquidem ſumma quæ requiritur exurgit 
nec arantibusparcendum eſt, 

Bract. L. ſo. 217. Bracton treateth of both theſe bzanches notably, and hee divideth ani- 
Flera li.2.ca.42. malia into laboricſa & otioſa, and ſaith , Fir diſtrigio iniurioſa ordine non 
obſervar,fi fiat diſtriftio per oves, & ſunt quæ ad minus damnum diltringantur 
animalia otioſa; Item ordine non obſervat᷑ fi fiat diſtrictio per boves, ut 
culturam auferant vel impediant, cum ſint aliz res & animalia otioſa quæ ſuffi- 
ciant ad diſtrictienem; Item ſi ſubſit cauſa & obſervetur ordo, adhuc po- 
reſt eſie injurioſa, ſi ſuerit nimia, & diſtrictio modum excedat in qnalibet 
ſpecie. 
And Fleta ſaith, Quod pro communi utilitate Cõmunitatis Regni inhibitum 
fuer ne quis diſtringeret alium per oves ſuas vel per averia ſua carucarum,quam- 
diu alia ſufficiens diſtri tio inveniti poſſit. 

Diltrietiones ſint rationabiles & non nimis graves. See befozs Chap- 


tet 4. 
And 


Artic.ſuper Cart 
cap. 2» 


Lib. z. cap. 42. 


Cap. 16. M arlebridge. 


And Britton ſaſth Ou ſi aſcun Viſcount eit pur malice fait prendre plus des 
avers pur noſtre det, ou pur autre, que a la vailance de le der, ou fil eit priſt beaſſs 
des carues, ou motons, ou berbis, ou veſſel, ou mounture, ou robes, ou deins 
meſon la ou auter diſſres poet trover ſufficientment et hors de meaſon. And in 
another place he ſatth, Si aſcun diſtreine auter per que gainage eſt diſturbe, &c. 

And this agreth with the Ctvill Law, Execurio fieri non poteſt in boves, 
aratra, aliave inſtrumenta ruſticorum quatenus alia bona habent. 

The Statute of W. z. which giveth the Elegit, doth abſolutelp except the 
beaſts of the plough in theſe woꝛds. Exceptis bobus & afris carucæ. 

This Statute doth not extend onelp to diffreſſes betwerne Lozd and te⸗ 
nant, but alſo to all other diſtreCes whatſoever, as well at the Kings ſuit, 
as at the ſait of the Subject, ſo there be other gods ſufficient; alſo to all 
manner okerecutions, as well at the ſuit of the King, as of the ſabjec, with 
the like caution as is afogeſaty, 

And an action upon this Þtatnte doth lie, as well after deliverance, as befoze, 
foz the cauſe of the diſtreining may be lawfull, and yet notwithſtanding ifhe 
take the beaſts of the plough where he might find others, the diftrefſe is wzong⸗ 
full. And albeit the tenant after ſuch a diſfres taken pap the rent, and there⸗ 
by affirme the cauſe of diſtres lawfull , notwithtanding this doth not purge 
the offence againſt this Statute. 

And the Statate is to be conſtrued, that at the time of the diſtres, ic. there 
muſt be other cattell ſufficient , and it is not materiall what was befoze oz 
aftcr, 

The Writ upon this Statute alſo ſhall be Contra pacem, & non vi & armis. 

Now where the Statute ſpeaks of the beafts of the plough, and not of the 
plough it ſelfe : by the Common Law alwapes uſed the plough oz anp thing 
belonging to it was not diftretnable , ſo long as any other diſfres might 
be taken, 

This Statut e of 51 H. 3. beingofrecozd and in pzint, J thought to touch 
ſpecially ſo much thereof as concerne diſtreſſes, whereofour Statute of Marle- 
bridge hath treated both in the fourth, and this fifteenth Chapter, 

And it appeareth by the Mirrour, that many other beaſts and living things, 
and other gods were not diſtreinable by the Common Law, tf there were other 
goods ſufficient, As foy mozt gods, a covenable diftreſſe is not of armour, 
oz veſſcil, oz apparell, oz jewels , ſo long as there are other ſuffictent oz 
covcnable; noz of ſhep , ſaddle hozſe , beaſts of the plough , poultry, fiſh, 
oz ſalvagne, ut ſupra. 


—— — — — — — 


C AP. XVI. 


G. heres aliquis poſt mortem anteceſſoris ſui infra ætatem 
extiterit, & dominus ſuus cuſtodiam terrarum , & te- 
nementorum ſuorum habuerit, ſi dominus ille dicto hære- 
di, cum ad legitimam ætatem pervenerit, terram ſuam ſi- 
ne placito reddere noluerit, hæres ille terram ſuam per aſsi- 
lam mortis anteceſſoris recuperabit, una cum dampnis ſuis, 
que ſuſtinuerit propter detentionem illam à tempore quo fuit 
legitimæ ætatis. Et ſi hæres aliquis tempore mortis anteceſ- 


ſoris ſui plenæ ætatis fuerit, & ille hæres apparens, & pro 


hærede cognitus & inventus ſit in hæreditate illa, capitalis 
dominus 
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Brit. fo. 3 5. & 
133. b. 


29 al. pl. 49. 


Lege E xecutoreg 
& Auten: 

W. z. cap. i 8. 

Fle ca, li, 2. 5 , 4 


Regiſt. 97. remps 
E. L. avowry 230. 
18 E. z. accꝰ ſur 
leſtat. 3 5. 4 E. 3. t 
29 E. 3. 16, 15. 

P. 17. H. 6. Rot. 
93. in com. banco. 
F. N. B. 174. b. 

14 El. Dy. 313. 


29 E. 3. 17. 
4 H. 7. 8. b. 


17 E. 3. 1. 


See Art. ſuper 
cart. cap. 12. 


Mirr. c. 2. f. r 6. 
Vee de Names 
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Abr idg. afl. 120, b 


Glanvil. Ii. 7. c. . 
I tract. li. 4. o. 252 
293. Hrit. fo. 15 c. b 


Marlebridge. Cap.. 16 


dominus eum non ejiciat, nec aliquid ſibi capiat, vel amo- 
veat, ſed tamen inde ſimplicem ſeiſinam habeat pro reco- 
gnitione dominii ſui ut pro domino cognoſcatur. Er 11 ca- 
pitalis dominus hujuſmodi hæredem extra ſeiſinam maliti- 
056 teneat, propter quod breve mortis anteceſſoris, vel con. 
ſanguinitatis oporteat ipſum impetrare, tunc dampna ſua re- 
cuperet ſicut in aſsiſa novæ diſſeiſinæ. De hæredibus autem, 

ui de domino Rege tenent in capite , ſi obſervandum eſt, 
ut dominus Rex primam inde habeat ſeiſinam, ſicut prius 
inde habere conſuevit. Nec hzres nec aliquis alius in hære- 
ditatem illam ſe intrudat, priuſquam illam de manibus do- 
mini regis recipiat, prout hujuſmodi hæreditas de manibus 
ipſius & anteceſſorum ſuorum recipi conſueverit rempori- 
bus elapſis. Et hoc intelligatur de terris & feodis, quæ n. 
tione ſervitii militaris, vel ſerjantiæ, five juris patronatus 
in manibus domini Regis eſſe conſueverunt. Vide Preroga- 


tiva cap. 3. Et Glanyil. lib. 7. cap. 9. fol. 4. 


C Si hæres aliquis poſt mortem anteceſſoris, &c.] This 


Act is but a declaration of the Common Law, foz in this caſe when a gar- 
dein in chivalrte holdeth over, bc is an abato2, which is manifeſtly pꝛoved 
by this Ad, wherebp it is declared that the Aſiſe de mord' doth lie againf 
him. Alſo it is ſo reſolbed in our books, wherein this diverſitie is to b: 
obſerved, that where a man commeth to a particular effate by the ad ct 
the partie, there if he hold over, he is a tenant at ſufferance ; but where he 
commeth to the particular eſtate by ad in Law, as the gardein in cur caſe 
doth, there he is no tenant at ſufferance , but anabatoz. Vide 1. part df 
the Inſtit. ſet. 461. 

And pct foz the benefit cf the heire to ſome purpoſe, the polſeſſict; of the 


 cardcin is the acuall ſefſin of the hetre, foz ił the gardein be onfted, and he 


»{Tctfed, he ſhall have an Aſſiſe, as it is holden in 2 E. 4.5. b. 

Ila woman bzing a Writ of Dower againſt a gardein, and recover with: | 
ont title, the hetre wall have an 4Ciſe of Mord' at his fall age at the Common 
Law, notwithftanding the poicſſion of the gardein. 


C Er {1 hares aliquis tempore mortis anteceſſoris plenx 


ætatis fuerit.] This is the ſecond clauſe of this Chapter, and is alſo 1 
rehcarſall ofthe Common Law, 


C Simplicem ſeiſinam habear pro recognitione domini 


ſui, ut pro domino cognoſcatur.] This is underſtood of the pay 


ment of relieſe, wherebp he putteth the Lozd in ſciſin , and doth actnow: 


ledge him foz his Lo2d, lo as of ancient time, and in anctent books, rellen 
is called ſimplex ſeiſina. 


CT Ec ſi capitalis dominus hujuſmodi hæredis. gs is 
the third clauſe, and is evident, ; 


C De haredicatibus autem qua de domino Rege tenen- 
cur 


Cap.17. —eMarkeridge: 


tur in cap. &c.] This is the fourth clauſe of this Chapter, and is al- 
fo a rehearſall of the Common Law, in which clauſe are theſe wozds, Sicut 
prius inde habere conſuevit, and theſe wozds, prout hujuſmodi hæreditas de 
manibus ĩpſius & anteceſſorum ſuorum recipi conſueverit. 


C Ut dominus Rex primam inde habeat ſeiſinam, ſicut 


rius habere conſuevit. Note, in the fozmer clanſe concerning the 
tenure of ſabſects, the Lozds ſhould have ſimplicem ſeiſinam, i. relevium : 
But in this clauſe where the tenure is of the ing in capite, and his tenant 
dieth , his heire of fall age, he ſaith not that he ſhall have ſimplicem ſeiſi- 
nam, but primam liberam ſeiſinam, whereof you map reade at large in Stam- 
ford Prerog. 11. b. 


C Priuſquam illam de manibus domini Regis recipiar.] 
That is, befoze he ſueth his livery ont of the Kings hands, albeit he bs 
of fall age at the death ol his aunceſter , whereof pou may reave at large in 
Sramford, ub1 ſupra. 

C Et hoc intelligatur de terris & feodis quæ ratione lervitii 
militaris, &c.] i. Servitit militaris in capite, ſerjantia. 1. magnæ ſer jan- 
tiz ». ſve juris patrenarws, 1. fundationis Epiſcopatuum, Monaſteriorum, &c. 


— 


C AP. 1 


Roviſum eſt inſuper, quod ſi terra quæ tenetur in So- 

cagio, fit in cuſtodia parent hzred', eo quod hæres 
infra ætatem extiterit, cuſtod' illi vaſtum facere non poſ- 
ſunt, nec venditionem nec aliquam deſtructionem de hæ- 
reditate illa, ſed ſalvo eam cuſtodiant ad opus dicti hære- 
dis, ita quod cum ad legitimam ætatem pervenerit, ſibi 
reſpondeant de exit dictæ hæreditatis, per legalem compu- 
tationem, ſalvis ipſis cuſtodibus rationabilibus miſis ſuis. 
Nec etiam poſſunt dicti cuſtodes maritagium dicti hæredis 
dare vel vendere, niſi ad commodum dicti hæredis: ſed pa- 
rentes dicti hæredis propinquiores, qui hujuſmodi cuſtodi- 
am habuerint, à toto tempore illo à quo brevia non conce- 
duntur implacitandi, hujuſmodi cuſtodias habeant ad com. 
modum hæredum, ut prædictum eſt, fine vaſto, vel exilio, 
vel deſtructione facienda. 


C Vaſtum facere non poſſunt.] grye beire within age wall babe 


an action of Maſt againſt the gardein in 6 | not 
foz waſte made by — ſocags , but he ſhall not be puniſhed 


C Cum ad legitimam ætatem pervenerit, ſibi reſpondeat. 


35 


Prerog. reg is, c. 3 


1 E 2. Waſt t. 
16 E. 3. Waſt 100 
28 H. 6. Waſt 9. 
F. N. B. 59. g · 
Vide Mag · Che. 4 
& Glouc. c. 5. 
See the 1. Part 
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Glany.li.g. c· o. 
Fleta li.i.cap. 43 


Britton, fo. 4. 


Vide hic c. 24. 


Brit. fo. 4. 
Glanv.li. 9+ C. 11. 


10 E. 3. fol. 9. 


1 H. 4. 24. 8 H. 4. 
16. 11 H. 48. 


Britt. fo. 1. cap. 5 
Fleta li. i. cap. 43 


Marlebridge. Cap. 18. 


of the heire ol a tenant in ſocage is the age of 14. peares, and at that age he 
(hall have a actton of Account againſt his gardein; all which you may reade 
at large in the firff part of the Inſtitutes, ſect. 104. e alſo there the fevera!! 
ages of men and women. 


C Nec etiam poſſunt dicti cuſtodes maritagium dicti 


hæredis dare, &c.] Tbis is the third clauſe of this Ad, in affirmance 
alſo of the Common Law. Vide the firſt part of the Inſtitutes foz this clanſe, 


ſect. 124. 


— — 


CAP. XVIII. 


Ullus Eſcaetor, vel Inquiſitor, aut Juſticiar ad af; 
ſas aliquas ſpecialiter capiendas aſsignatus, vel ad que. 
relas aliquas audiendum & terminandum, de cxtero habe. 
ant — 17D aliquam amerciandi pro defalta communi 
ſummonitionis, niſi capitales Juſticiarii, vel Juſtic' irine 
rantes in itineribus ſuis. 


C Inquiſitor] Enquiroz, that is to ſay, Sheriffs, Cozoner ſupe 
viſum corporis, 03 the like, that have power to enquire in certaine caſes, 
The miſchiete befoze this Statute was, that the Eſchaetoz, Sheriffe, Co. 
roner , ſpeciall Juſtices of Aſſiſe, and Juſtices ofOier and Terminer, fnſpe 
ciall caſes (whom Britton calls ſimple Tnquirozs) would upon the common 
ſummons amerce ſuch as made default. Now this Statute takes away 
their power to amerce , Nullus, &c. habeant poteſtatem amerciandi pro de- 
falta 


Buf this extendeth not to @heriffes in their Tournes, noz to Stewards 
in Lets, notwithſtanding that they be Inquirozs, foz that thep deale with 
common nulances, oz matters concerning the publique, and not in pzivatz 
cauſes, and therefoze are not reſtrained by this Statute. 


C Niſi capitales Juſticiarii , vel Juſticiarii itinerantes 
That is, Juſtices of generall Aiſes , whoſe authozitp increafing by divers 
Acts cf t, and comming twice every peare where the Juſtfces in Cire 
came but from ſeaven peares to ſeaven peares, the authozity of Juſtices in Ein 
by little and little vaniſhed. 

Do as it any amerciament is to be made fog default upon common ſammons, 
upon due certificate made thereof to the Juſfices of Aſſiſe (here called Capitale 
Jaſticiaru, in reſpect that ſpectall Juſtices of Aſtiſe were named befoze) they 
map amerce upon ſuch defaults, but the Eſcheatoz dealing virtute officii , did 
after this Statute certifie the defaults into the Exchequer, and there was tht 
amertiament fmpoſed; which is wozthy of obſervation. 

And this expoſition agreth with Britton, who wzote ſoone after this Sta 
tute, (& contemporaneaexpoſitio eſt fortiſſuna in lege) and ſaith, Et ceux que a 
voient eſtre ſummons, & ne viendront a celsenqueſts des coroners, volons q ils ſoi. 
ent in noſtre mercie, a la venue de nous Jultices asprimiers aſſiſes en cel countie, | 
tielz defaults trovant entres en rol de Coroner, Iſſint que nous Coroners, ne nas 
Eſcheators, ne ſumples Enquirors, ne cient poer de nulluy amercier pur nul deſaule- 


CAP, 


Marlebridge. 
C A Þ. 


Cap. 19. 
X1X, 


E Effoniis autem proviſum eſt, quod in Comitatu, 
| Jhundres' aut iu curia Baronis, vel aliis curiis, nullus 
habeat neceſſe jurare pro eflonio ſuo Warrantizando. Vide 
Glanv. lib. i. cap.12. fol. 4. 


By the oꝛder of the Common Law, foz that ©Coines which were firft intti⸗ 
tuted upon juſt andneceſſary cauſe, ſhould not be uſed upon feigned cauſes foz 
delay, he that caft the eſoine ought to be ſwo2ne, that the cauſe thereof was juſt 
and true, and this held in all the five Elotnes befoze mentioned Cap, 12. and 
this appeare th in Glanvill, Eſſoniator probabit quodliber eſſonium jure jurando 
propria & unicamanu,&c. But yet at the Common Law an oath was not al- 
wapes required in that caſe ; Non autem omnes eſſoniatores ad diem recipiend 
affidabunt, (ed illi tantum qui ſunt Baronibus inferiores, Barones vero & Baroniſſæ 
& eorum ſuperiores, ſicut Comites & eorum Attornat non affidabunt, ſed plegios 
invenient, &c. Ratio vero hujus di verſitatis talis eſſe poteſt, quod ita nobiles & dignæ 
perſonæ in Warrantizatione eſſonii non per le jurabunt, ſed per procuratores, ſcilicet 
plegios ſuos, &c. And here with agreethother auncient Authozs. 


C De eſſoniis. This Act ſpeaketh generally of eſſoines, and pet it is 
particularly to be under ſto d of one of the five eſſotnes,and that is, ot the common 
elloine De malo veniendi ; ſo as in the eſſoine De ſervice le Roy, and the reſt, 
he that caſt the eſloine muſt be fill ſwozne; and this Law hath beene thus inter, 
pꝛeted foz two reaſons. 1. Foz that in the eſoine De ſervice le Roy, and the 
reſt, the delay fs great, viz. a peare and a dap, ic. and therefoze thoſe eſſoines 
ought to be moze pꝛetiſely pꝛobed. 2. Ad ea quæ frequentius accidunt jura adap. 
tantur: Jn thoſe dapes thoſe other eſſoines were verp rare, and therefoze the 
Judgesof the Law, that ever hated delapes, interpzeted this Ac to extend to 
common eſſoines onelp, that had the leaſt delay in it. 


C Vel in aliis curiis.] Theſe generall woꝛds are inferpzeted to ex- 
tend to the Kings Courts of Recozd at Weſtminſler, aud other Courts of Re- 
cozd, although the Ac beginneth with infertour Courts, as it is manifeft by 
common experience; And the caule ie, foz that otherwiſe theſe generall wozds 
ſhould be vold, foz it cannot accozding to the generall rule extend to inferiour 
Courts; foz none be moe inferiour oz lower then theſe , that be particularly na⸗ 
med, and ſo note a juſt exception out of the generall rule. 


i C War rantizando.] Eſt autem Warrantizare, jurare quod ita detentus 
tur zgritudine in veniendo verſus curiam quod venire non potuit. This was 
= Dath of him that caſt the efſoine at the Common Law befoze this 


* 
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Fleta lib. 6. ca. ia. 


Vide hic. .ca.21 
& 13. Clanv. I. 1. 
ca. 12. Bract. li. 5. 
fol. 351.352. 
Fleta li. 6. cap. 10. 
Britton fol. 283. 
cap. 122. 


See the third pair 
of the Inſtitutes, 
Cap.Perjury. 


12 H. 4. 14. 

2 E. 4. 16. J. 5. E. 3 
70, Vide Gloc. 
cap. 8. 


12 H. 4. 24. per 
Hankford. Feta 
lib. 6. cap. 10. 


Lib. 2. fol. 46. Le- 
velque de Cant. 
calc. Vide hic 
cap. 28. W. I. ca.3 · 
15,26. 


Bract.l.4.fo.352. 
12 H.4-15,24. 


18 


Regiſt. fol. 15. 


Dier 9 Eliz. 263. 


Britton ſol. 39. 


Reg iſt. ol. 15. 


Marlebridge. Cap. 20. 


CAP. XX. 


Ullus de cætero (excepto Domino Rege) teneat pla. 

citum in curia ſua de falſo judicio facto in Curia te- 
nentium ſuorum; quia hujuſmodi placita ſpecialiter ſpectant 
ad Coronam & dignitatem Domini Regis. 


Befoze the making of this Statute, it a falſe judgement had been given in 4 
Court Baron, thts ſhould have been redzeſſed in the Court Baron of the Loy 
next above him, and ſo upward of the Lozvs Paramount, which both was an 
occaſion of long delapes, and the King had alſo many times pzejudice thereby, 
foz that thoſe baſe Courts could aſſeſſe no fine 02 amert iament to the King; which 
is ſo to be under ſto d, that if the next immediate Pelns had no Court Baron, 
the falſe Judgement could not be redzefled in the Court of the L02d next above, 
foz default of pʒibity, but then the falſe judgement was to be redzefſed in the 
Court of Common Pleas, oz befoze the Juſtices in Epze: Yerebp Hall ap 

are, how neccCary it is to know what the Common Law was befoze the un 

ing of any, and eſpecially of this Statute , ſoz without that this A could 
not be under ſtod. 

— Aa conliſteth on two bzanches the firſt is negative, the other af 
firmattve. 

t. That nonefrom hencefozth (except the King)ſhall hold plea in his Cont 
of falſe judgement in the Court ofhis Tenants. 
Hereby is implied that by the Common Law, the falſe judgement in a Cont 

Baron was to be redzeſſed in the Courts of the Lozds above, 

2, The affirmative is,becauſe ſuch pleas (of falic judgement) ſpectally belong 
to the Crowne and dignitp ot our Lozd the King ; this is a reaſon of the taking 
away of the juriſdiction of the ſuperionr Lo2ds : And the effec of the reaſonis 
this, that in ſuch pꝛoceedings, many times fines and amerciaments to the King 
were to be impoſed, which did belong to the Kings Crowne and Dignity, that 
is, to the Kings Courts of Kecozd, and not to inferiour Courts of Lozds, that 
were not of Recozd : And beſides, if the judgment were reverſed in the Lon 
Court, the ſaftozs that gave the falſe judgement were to be amercied to the 
King, which the tnferfour Court could not doe. 

And foz that at the Common Law, foz default of Courts of ſuperiour Lo3ds, 
the falſe judgement was to be redzefſed in the Court of Common Pleas, there 
foze though the woꝛds be excepto Domino Rege, and hujuſmodi placita ſpectart al h 
Coronam & Dignitatem Domini Regis, which might give a countenance to th 
Kings Courf, Coram Rege, pet this Statute taketh awap no juriſdiction from 
the Conrt of Common Pleas, that it had befoze this Statute, And this doth 
Britton, who w2ote ſone after this Statute, grounding himſelfe upon this At, 
notablp expzeſſe in theſe wozds : 

Er ſi faux Judgement, ou faux Proces ſoit trove in le Record, & 1a patdl 
ſoit in Counte, de ceo ne voilons nous my que le viſc ne les ſuiters eien 
conuſans : mes plein ſoy, que greve ſe ſentira, & face vener le Proces & le Record 
devant nous Jultices in Banke, & illonques ſoit redrefle le error ſi poient 
iſſine trove, 

And the Rule in the Regiſter is, 

di faux Judgement ſoit done en County, Court Baron, ou auter Court nient en- 
franchile, (i. nient de Record) cue ont conuſans de plea, celuy contre que Judge- 
ment eſt done poet aver br̃e de recorder la parole devant Juttices in Banke on 

n 
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in Eire. Er ceſt rule extend auxi bien in autre bie, come in be de droit, & la ou 
a parole eſt per bre, ou ſans bre. 
And nom the Juſtices in Epze being (as hath been ſaid)wozn out, the oꝛiginall Regiſt.ubi ſupra. 
rarit of falſe Judgement fs retournable Coram Juſticiariis noſtris apud 
weſtm': which are the Juftices of the Court of Common Pleas. 


D——_—  — — 


CAP. 441. 


P Roviſum eſt etiam, quod ſi averia alicujus capiantur, & 
injuſte detineantur, Vicecomes poſt querimoniam inde 3 


ſibi factam, ea ſine impedimento vel contradictione ejus S Rah. 
ca. 39. 1 E. 3 · L i. b. 


qui dicta averia ceperit, deliberare poſsit, fi extra libertates Vide w. 4. 
capta fuerint. Et ſi infra libertates capta fuerint hujuſmodi 

averia, & balivi libertatis ea deliberare noluerint, tunc 

CO pro defectu ipſorum balivorum ea faciat de- 

iberari. 


The miſchiefes befo2e this Statute were firſt when a mans beaſts oꝛ other 
gods were diſtreined and impounded, the owner ofthe gods had noremedy but 1 xs. tit. ce- 
a Writ of Replevin, by which delay the beaſts oz other gods were long de · corn. del Viſc. 13. 
tained from the owner to his great loſſe and damage. Pier Mich-7 &8, 

Secondly, when the beaſts oz other gods were diſtreined and impounded **. 
within any liberty that had retourn of Writs, the @heriffe was dztven to make _ 
& Warrant to the 1Baplte of the Liberty to make deliverance, and that wzought FN 3.%s. 
— delap, fog at the Common Law he could not enter into the liberty in 

at caſe. 

A third miſchiefe was when the diffreſſe was taken out of the liberty and 


impounded within: Now this Statute doth apply cares to all theſe thzee 
milch:cfes, 


C Poſt querimoniam inde ſibi fact, &c.] Chat is, the Sbe⸗ M 
Irrorc.1i. 616. 


riff2 upon a pleint made unto him without Writ may either bp paroll, oz by 8 E 14. 0 KE 
p2ecept command his Bayly to deliver them, that is to make Replevin of them, 45. 8 
and by theſe woꝛds poſt querimoniam ſibi faX', the Sheriffe map take a pleint 5 H. 7.16. 21H. 
out of the County Court, and make Reple vin pzeſently(which he ought to enter . . N. 5.49 
tn the County Court) foz it ſhould be inconvenient, and againft the ſcope of fiat ect age 
this Statute, that the owner foz whoſe benefit the Statute was made, ſhould — ; 
__ — - beaſts till the next County Court, which is holden from moneth 21 £.4.66. 
And in a Replcvin by pleint, the Sheriffe may hold plea in his County Court 
although the value be of 20. l. 02 above, by fozce of this @tatute, but in other 
Actions he ſhall hold plea under 40.8. 
The uſage of the County of Northampton is, that in the abſence of the 
Sberitkes Bapite the Frankpledge may make deliverance; Note thts. 39E.3.-23, 
It J. S. be Sheriffe, and the diſtreſſe was taken by him, the Writ oz pleint 
wall be in common fozme, naming the @heriffc by his chziſten name and ſir: Reid 


name, quz J. S. cepir, and not quæ tu ipſe cepiſti, and the iffe in 
dught to mare deliverance, . de Sher that caſe 
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Bracton. lib 3. 


fol.1 5 5. b. 


Marlebridge. 
C Fr ſi infra libertates, &c. balivi libertatis ca delibe. 


rare noluerint. Herebp it appcarelh that when the dig relle is taben 
and {impounded within a Liberty that hath retourne of W rits, whether the mat. 
ter be beſoꝛe the Sheriffe by Writ oꝛ by pleint, the Sheriffe ought lo make a 
Warrant to the Baylite of the liberty to make deliv-rance ; wherennto if he 
make no anſ ver, 02 retourn that he will make no deliverance, oz the like, the 
Shcriffe may by foꝛte ofthis Statute, and the Otatute of W. 1. cater into the 
libertp, and make deliverance ; end herewith agreeth Fieta, | 

Et ſi balivns alicujus habentis libertatem retorn? brevium poltque V cecom? {hi 
pracept Reg”, vel aliud mandatum ex officio ſuo dependens averia. ut pradictum ett, 
detenta non deliberet, Vicecom' extunc habet ingreſſum, & faciat quod ſuun, 
eſt, &c. Et eodem modo fiat deliberatio licet ſine brevi ſu'cepta ſecuritate de j to- 
ſequendo, &c. 

And if the diſtreſſe be taken without the franchiſe, and impounded within, 
the Sheriffe may upon pleint made, pꝛeſently enter and make deliveraiice {with 
out any pꝛecept to the Baply of the Liberty) koz the Statute p2ovfdeth that he 
wall replevy, Si extralibertates capta fuer”, & ſi infra libertates capta fucrint hy. 
juſmodi averia, &c. Ss as there ts no pꝛetept to be directed to the Gaplp ofthe 
Liberty, but where the diſtreſſe was taken within the Liberty; and where 
the diſtreſſe was taken out of the Liberty, there by the exp2cſſe wozds 0 
the Statute the Sheriffe map enter and make deltverance pꝛeſentlp. 


C Sine impedimento, &c. ] Aman by Ded makes aleaſe foz years, 
reſer bing a rent with a clauſe of diſtrefge, and to detaine the diſtrefle again 
gages and pledges untfil græ be made, pet the @heriffz,02 Baply ofthe Liberty, 
as the caſe requires, ought to make deliverance of ſach a diſtreſſe, 

Note the oziginall Writ of Repleg' is in nature of a juſticies, and is net 
retournable ; and in a Julticies no conaſance can be demanded, becauſe none car 
demand conufance, but he that hath a Court of Recozv, and ofa plea in a Court 
of viece2d ; but the Connty Cenrt, though the plea be holden therein by a ]u. 
ſticies the Kings Writ, pet is it no Court of Recozd, fog of a judgement there: 
in there licth a Writ of falſe Judgement, and not a Writ of Erroz : Al 
if the Sheriffe ſhould graunt the conuſance, he could not award a rcſummons, 
and 20 Lozd of the Franchiſe can demand no conuſance in a Re 
ple bin. 

And pet divers Lo2ds of Hundzeds, and Court Barons have po wer to hold 
plea, De vetito namio, tn old Boks called De vee: foz the better underſtanding 
of this Aa, and of divers auncient Aas of Parliament, Boks, and Recozds, it 
is god to know what the genuine ſenſe of vetitum namium ts, wherein many 
yave crred. Namium ſignifieth a taking, oz diſtreſſe, and vetitum is fozbidden, 
and pꝛoperly it ſignifieth when the Bayly ofthe Lozd dikreineth deatts 02 gods, 
and the Lozd fo2btddeth his Bayly to deliver them when the Sheriffe comes to 
replevp them, and to that end to dzivbe them to places unknowne, oz to take ſac) 
a courſe as thep ſhould not be replevied: But it is alſo called a diftreſſe, that is 
fo,bidden vetitum namiũ, when without any wozds they are eloigned, oz ſo hand 
led by a foʒbidden courſc,as thep cannot be replevied,foz then they are fozbtdden 
in Law to be replevied. 

Now by this it appeareth how they erre, that take it, that beaſts oz gods 
taken in Withernam ſhould be beaſts 02 gods taken in veto namio, foz ve 
tum namium, 02 vetitum namii ts unlawfull, foz whether the diſtreſſe wer! 
lawfully taken oz no, pet the ſoꝛbidding of them againſt gages and pledges to be 
replevied, out of queſtion is unlawfull. But the beaſts in Withernam ere law | 
fully taken by anthozity of Law, in lieu of thoſe that were diſtreined and fo? 
bidden to be replevied, and the Writ 62 pzecept of Withernam reciteth, Quo! 
poitquam prædict B. averia pra dict' A. cepit, & in Comir' tuo ea fugavit &c. Pf 
quod ca cidem A, replegiari non potuiſti, nos malitiz iplius B. ob viate vo!cntes in 


bs 
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hac parte tibi præcipimus quod averia prædict B. in bali va tua cap in Withernam, 

& ea det ineas doncc eidem A. averia ſua prædict' ſecundum legem & conſuctudi- 

nem Regni noſtri replegiat poſſis, &c. So as the taking in Wuhernam ts a law: 

full taking by authozity of Law, and therekoze cannot be termed a tatzing 

ſonbidden, foz that it is cxpzeflp commaunded to be done, and this agreth wil 

our olo 23akes, Yercof Bracton faith, Si autem averia capiantur per ſervientem ,, ,,. 
Domini (ſine judicio curiæ) & poſica petita fuerint ab ipſo Domino, cum prxiens „ 
tuerit, & ipſe ea vet erit per vadium & plegium, uterque renebitur; ut videtur, unus lect. 6. Wichert. 
de captione, & alter de vetito namio ; & licet Dominus ipſe ad vocaverit cap- 

tiorem ſervicntis, ſervientem non liberat iced onerat ſeipſum, & uterque tenetur 

de tacto ſervientis, ſerviens quia cepit, & Dominus dupliciter, quia advocat 

fadum ſervientis, & quia vetat: Item ſunt qui dicunt, quod non tenetur 

quis reſpondere de vetito, antequam convincatur captio injuſta, ad quod 

dico, quamvis captio juſta, vel injuſta, tamen vetitum ſemper erit inju- 

{lum, 

And in W.2. Placita de vetito namio, is intended a power to hold plea .. cap. 2. 
of taking of diſtrcfies, and fozbidding of them to be replevied, as clearly 
appeareth by the wozds of that Aa, and cannot be intended of Pleas of 
Withernam. 

De vee ſont 2. manners, lun quant un Vee vive naam, &c. contre gages, & Mirror ca.z.$ * 
pledges ſuffilant, lauter quant lun ne lufter my ſoy eſtre diſttein a droit, & lun & De ves de naam. 
lauter ſont perſonel treſpaſſes contre la peace. 

Vee is an old French wozd, and is as much to ſap, as vetitus, oz foz⸗ 
bidden. 

Naam neſt autre choſe que reaſonable diſtreſſe; It commeth of the Saxon 
woꝛd nemmen, oz nammen, to take hold on, oz diſtrein, whereof comes nami- 
um, i. captio, and ſo vetitum namium ſignifieth in Law a diftreſſe, oz taking 
fozbidden to be replcvicd, 

New ſ#ing Wihernam hath ben mentioned, yon ſhall finde that the true 
ſcnſe ofthe wozd is a pzofe of the afo2eſatd matter, foz it is compounded of 
two old Saxon wozds, viz, Weder, which common ſpeech bath turned to 
Oder, o other; and Naam, that ſignificth, as hath been ſaid, a captfon, oz 
taking, and therefoze is as much as a taking, oz a repziſall of other gods 
in lieu of them that were lozmerly taken and elofgned oz withholden, and 
this is Capere in Withernam', whereof the Regiſter ſpeaketh and well ex- 
poundeth, which now pou ſe clearly fs juſt and lawkull. 

And therefoze one ſpeaking of Withernam, and condemning the afo2es Lambard verbo 
ſaid crroz ſaith, Verum maximam mihi admirationem movet introducta no- Withernau. 
minis depravat o, cuz Withernam vetitum (cum potius itcratum ſonat) na- 
mium dicit. é 

And albeit the diſtreſſe were lawfull, pet by matter, Ex poſt ſacto, F. N. B. 39. n. 
it may be called Vetitum namium, a wzongfnll taking : foz when (foz ex- Beg e 
ample) he that diſtreineth them cloigneth them, ſo as they cannot be re © a 
plevicd, the owner ſhall have an Action of Treſpaſſe, Quare vi & armis 
averia ipſius A. cepit & ea ad loca ignota ſugavit ita quod averia illa eidem 
A. ſecundum legem & conſuetudinem Regni noſtri replegiand inveniri non 
poterit: whereby it appeareth, that by the matter ſabſequent the firſt 
diſtrelle is in this ſenſe, and to this effect, termed unlawfall. 


CAP. 


142 eMarlebriage. Cap. 22. 


. CAP. AI 


Ullus de cætero poſsit diſtringere libere tenentes ſuos 

ad reſpondendum de libero tenemento ſuo, nec de a- 
liquibus ad liberum tenementum ſuum ſpectantibus, nec 
jurare faciat libere tenentes ſuos contra voluntatem ſuam, 
quia hoc nullus facere poteſt ſine præcepto domini Regis. 


15 R. 2 cap. 2 
17 R. a. cap. : 


This Act is confirmed and enlarged by the Statute of 5 and 16 R. 2. 
Rot. clauſ. 18 H.; Wefoze this Statute, Lozds would diſtraine their fre tenants to come 
m 10. in Have. and ſhe to the Deeds, ſpectally the oꝛiginall Dæd, whereby they might know 
—_ by what rent and ſervices the tenancte was holden of them, and obliquely 
many times peruſing the D&ds (which are the ſecrets and ſinews of x 
mans land) bzought in queſtion the title of the fre-hold it ſelfe, Another 
miſchtefe was, that the Lozds of Court Barons, Hundzeds, ec. where the 


x ſuitozs were Judges, would conſtraine them to ſweare betwene partie and 


partie, both which miſchtefes are taken away dy two ſcverall bzanches of 
this Ac, 


C Ad liberum tenementum ſuum ſpectantibus.] By tet 


wozds are intended the Charters oz tenure of their Lands, foz thep dot 
pzoperly belong to the free-hold ; and if the freholder be diſtrained contraty 
tothe purview of this Statute, be Chall have a Writ of P3ohibition groun 
ded upon this Act, Cum de communi conſilio regni noſtri Angliæ ſtatutum (ir, 
quod nullus diſtringere poſſit libere tenentes ſuos ad reſpondendumn de libero 
renemento ſuo, nec de aliquĩ bus ad liberum tenementum ſuum ſpectantibus, &, 
Tibi præcipimus quod non diſtringas ad reſpondendum, & c. 

And it appeareth by the Regiſter, that this Ac doth bind the King, foz there 
is a Writ directed to the Kings WBailiffes of his Pannoz of N. the wont 
whereof be. Vobis præcipimus, quod non diltringatis A. ad reſpondendum 
coram vobis in curia noſtra przdidt'de libero tenemꝰ ſuo nec de aliquibus ad l. 
berum renementum ſuum ſpectantibus. And if the Kings Bailiffe doth not 
bey this Writ, the tenant hall have an attachment againſt him, which alle 
appeares in the Regilter. 


Regiſt. 171. 


$7 G 80. C Nec jurare facit libere tenentes.] This is to be underfte) 


ATI 2 bet weene partie and partie; but to enquire foz the Loʒd of all the articles belong 

ä ing to the Court Baron oz Yundzed, they may be ſwozne, and ſo are the boks 
to be underſtood, Yereof you may reade a notable Recozd in 14 E. 1. it 
Banco, &c. 

Gilbertus de Pincebek & Richardus filins Cuilielmi de Spalding in. 
placitaver Priorem de Spalding pro eo quod cam ſint liberi homines , C 
terra & tenementa ſua tenent libert, ipſe Prior diſtringit eos ad com. 
rale ſacramentum præſtand ſibi ſine pra cepto Regis, contra legem & aun. 
ſuet regni Regis, & contra prohibitionem, &c. Prior dicit quod Habt li. 
bertatem & regalitatem , quod ſi quis captus fuerit cum latrocinio, qui 
ipſe per Balivos ſuos in Curia ſua inde 5 cogn', Et quod ſuper capi. 
onem furis cum manuopere dictum fuit dicti Gilberto & Richardo, q 
ad rei veritatem inde inquirend preſtarent ſacramentum, qui illud fam 
recuſarunt unde dic quod per conſiderationem Curie pred fuerunt ipſi di 
ſtricti protter contemptum prædict Indic, Et 0414 in Caſt hujwſwod 
libe 


M. 14. E. t. rot. 19 
Lincoln. 


hat is this 
Statute. 


A frecholder te- 
ſuſe to prelent 


fo: the Lord, 


Cap. 17. eM arlebridge. 


liber homo in curia domini ſui corporale debet ſacramentum preſtare, ſi 


er conſuetudinem ejuſdem curiæ ad hoc electus fuerit, & idem Gulbertus 
& Richardus non poſſunt dedicere, quin per conſuetud' ejuſdem curie ad 
hujuſmodi corporale ſacramentum electi fuerunt. Conſiderat eſt, quod Prior 
ſine die, & bab return averiorum , & ipſs Cuilielmi & Richards in 


miſericorata. 

But in the Let oz Tourne, the ſuttezs map be compelled to be ſwozne as 
well foz the ing, as betwe&ne partte and partie; foz they are not libere te- 
nentes, as this Statute ſpeaketh, in reſpec of tenure , but doe their ſait in 
reſpect of reſiance ; Alſo the Lets and Tournes are the Couris of the King 
and of Recozd ; and the Court Baron and Yundzed Court of other Lozds 
are not Courts of Recozd, 

The rule of Law is, that whenſoever any man hath any thing of com- 
mon right and by courſe of Law, the ſame may well be enlarged by cuſtoms 
and pzeſcription ; as the Lozd of a Panour that hath a Court Baron, ot com- 
mon right and by courſe of Law all pleas therein are determinable by wa⸗ 
ger ol Law, and pet by pzeſcription the Lozd map pzeſcribe to determine 
them by Jurte. And this bzanch doth binde the King in his Court Baron, 
Pundꝛed oz Countie Court. | 

Ok both theſe articles Bracton ſaith thus, Non poteſt aliquis Baro, Vice- 
comes, vel alius de liberis tenementis cognoſcere, nec tenens tenetur reſpon- 
dere ſine przcepto vel warranto domini Regis, nec etiam poſſunt aliquem ad ſa- 
cramentum ſine warranto compellere. 

Ina Writ of Right patent directed tothe Kozd of the Panour, plea ſhall 
be holden of rer hold, and the Court in thet caſe map give an oath , foz there 
is the Kings Writ of Przcipe quod reddat, which is præceptum domini Regis. 
Ol this you ſhall reade plentiſully in our old Books, and it pzoperly belongeth 
to another Treatiſe. And note theſe wozds in our Ad, Sine przcepto domini 
Regis, doe refer to both clanſes, 
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CAT. 1 


Roviſum eſt etiam, quod ſi balivi, qui compotum 

ſuum dominis ſuis reddere tenentur , ſe ſubtraxerint, & 
terras vel tenementa non habuerint, per quæ diſtringi poſ- 
ſunt, tunc per eorum corpora attachientur, ita quod vice- 
comes in cujus baliva inveniantur, eos venire faciat ad com- 
potum ſuum reddend”. 


The milchfefc befoze this Statute was, as it appeareth by the letter 
thereof, that the laſt Pꝛoces in an Action of Accompt was Diſtres infinite, 
and the accomptants ſceking ſubterfages dtd withdzaw themſelves and be- 
come vagrant, flying to ſecret places, ſometimes in fozeine Counties, and 
had no lands oz tenements whereby they might be diſtratned, ſo as the Koꝛds 
were in a manner remedileſte. 

This Act doth give to the Lozd a Writ of Account, founded upon this 
Statute, which of the woꝛds of the Writ is called a Monſtravit de compato, 
and beginneth thus: Monſtravit nobis A. quod cum B. balivus ſuus, &c. Df 
which Writ you map reade in the Regiſter, in Flera, and other ancient Boks 
and Recozds,andlyeth in any County where the accountant may be found. 

CB. vi. 


143 


The cuſtome oc 
the Court. 


39 E-3-35- 
44 E. 3.19. 
F. N. B. 75. E. 


12 H. 7. 8,9 


Regiſt. 171. b. 


BraQ.li 3. fo. 106 


Clanv. . 12. c.3, 
35 Kc. Bract. li. 5. 
fo. 328. Brit. cap. 
120. Fleta li. 6. 
0.3. Regiſt. ſo. 1. 
F. N. B. fo. 1, 


Regiit.72 136. 
F. N. B. 11. h. 
Fleta li. 2 c. 64. 
Brit. fo. 163. b. 
Mirr. c. 2. J. iy de 
contracts, & c.. 
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Britton ubi ſup. 


Marlebridge. 


C Balivi.] This Statate extends not oncly fo Bailiffes accozding 


Cap. 24. 


17 E. Proc. 203 to the letter, but to gerdeins in ſocage » receivers, and other accountants; 


18 E. z AvW. 220 


59. 
137. 


23. 
Regil 


M. 2. cap. 1 f. 
Regiſt. 136. 
F. N. B. 118. 


4E. z. bre ve 791. 


6 E. z. bre ve $66. 
17 E z. Proc. 203 
17 E. 3.59. 

F. N. B. 118. 
Fleta, li. 2. ca 64. 
Br itt on ubi ſup, 
F. N. B. 118. 
Regiſt. 136,137. 


Regiſt. 137. 


See the Statute 
of Glouc* c.8$. 


But the Statute of W.2.c.1 1. extends onely to Bailifes and receivers, and not 
to a gardein in ſocage ; foz a Capias ycth againſt him by this Statute, but ng 
Cricent by the Statute of W.2. 

And where ſome have ſuppoſed,that the Statute of W. 2. which giveth Pzo⸗ 
ces of Utlagarp in an Acton of Account, hath taken away either the effec oz 
the uſe of this Ac, the contrary appeareth in that caſe, and in other caſes in out 
Books, as hereafter ſhall appeare. 


C Et terras & tenementa non habuerint.] ze the atom 
tants have any lands oz tenements, wherebp thex might be diſtratned, though 
it be not to the value of the account, pet it ſutficeth to exempt them out * 
of this Statute , but they muſt have lands and tenements foz terme of life at the 
leaſt, andſs is this Ac to bee underſtood, 

Foz pꝛoolł whereof; After this Statute,and after the ſaid Statute of W. z. cy, 
11. viz. in 4 E. 2. one bzonght a Writ of Monſtravit de compoto upon thts Sta, 
tute, and counted that he was his receiver of C. l. gc. In which Acton foure 
points were reſolved, 1. That our Statute extendeth to a receiver as wel 
as to a Bailife. 2. That if the Accountant hath any lands oz tenements, 
though they be not ſufficient to render the account , pet he is exempted ont of 
the Statute. 3. By theſe wozds Lands and Tenements is intended ar 
eſtate of freehold ; and therefoze where it was there found that the acconntant 
had a houſe of the pearlp value of vi. s. in the right of his wife , who had the 
inberttance thereof , but foz that it was the frehold of his wife, and not his fre: 
hold, it was adjudged no ſufficientie within the Statute. 4. Laſtly, it was reſcl- 
ved, that ik the husband had iuc by his wife, ſo as he had a franktenement fo; 
bis life, he had bene exempted vut of the @tatute, And the like caſe was 1 
6E.2z,fncafe ofa receiver , and many other zuthozities and rece3ds there te 
to that effect, whereby it appeareth that both this Ac hath ſtill his effec,and thu 
it was in uſe after the Stat. of W.z.cap.11. And hercwith agreth Fleta, which 
wꝛote ſone after the Statute of W.2. and that Statute doth confrme this Aa. 
Er ſi diftugerit, & gratis compotum reddere noluerit. ſicut in aliis Raturis alibi 
continetur : by which wozds this Statate is meant. 

And good uſe map be made of this Writ of Monſtravic de compoto, if the 
plaintife can learne in what place oz Countie he lurketh, but he cannot have 
this Writ ſed per fidem,quam præſtare debet in Cancellaria, &c. 

But it any ſue out this Writ of Monſtravit de compoto, and attache the ar 
countants body, where be hath lands ano tenements,contrarp to this Ac, inde- 
ceptionem curiz contra formam ſtatut i & c. the party grie bed ſhall have a Writ 
foz his reltefe, which appeareth in the Regiſter. 


— — — — — — 


AYP, AI. 


— — — — 


—̃ 


— — —— — 


Tem firmarii tempore firmarum ſuarum vaſtum, vendi 

tionem , vel exilium non facient de domibus, boſcis, vel 
hominibus , nec de aliquibus ad tenementa quz ad firmam 
habent ſpectantibus, niſi ſpecialem inde habuerint conceſsio- 
nem, per ſcriptum conventionis mentionem faciens quod 
hoc facere poſſunt. Quod fi fecerint, & ſuper hoc convin- 
Cantul, 


tut, 


Cap. 4. Marlelridge. 
cantur, dampna plena reſtituant, & per miſericordiam gra- 
viter puniantur. 


The miſchiefe befoze this Statute was, that againſt Leſſees foz life oz pears, 
there lay no pꝛohibition of Waſte at the Common Law, becaule they came in by 
the A of the Leſſo2, and he might have pꝛovided upon the making of the leaſe, 
againſt Waſte to be done, and he that might and would not pꝛovtde foz himſelf, 
the Comman Law would not pꝛovide foz: Other wiſe ft is of eſtates created by 
Law as Tenant in Power, and the Gardien; bnt ſeeing waſte and deſtruction 
is yurtfull to the Common-wealth, this Act pꝛovideth remedy foz Waſte done 
by Lefſce fe2 life, 63 Leſſee foz peares, and it is the firſt Statute that gave re⸗ 
mevp in thoſe caſes : foz the rule ofthe Regilter is, that there are five manner of 
Writs of Waſtes, viz.. two at the Common Law, as foz Waſte done by Tenant 
in Dower, oz by the Gardfen ; and th2e by Statute, oz ſpeciall Law, 
as againſt Tenant foz life, Tenant foz peares, and Tenant by the 
courtefie, 


C Firmaru.] Foz the wozd firma, whereof firmarius commeth, ſ& the 
firſt part of the Inſtuutes ſect. 1. 

Here firmarii doe tompꝛehend all ſuch as hold bp leaſe foz life, 02 lives, oz foz 
peores, by dæd oz without ded: Large ſe habet hæc dictio firmarius ad terminum 
vitz, & ad terminum annorum ; and ſo much Fleta ſaith, de termino. 

Aibeft he Regiſter ſaith, Sciend, that per Statutum de Marlebridge, cap. 23. 
data fuit quzdam prohibitio vaſti ver ſus tenentem annorum, which is trae,though 
tue Statuts doth extend to Farmers foz life alſo, but this Ad extended not to 
Tenant by the courteſie, foz he is not a Farmer, but if a leaſe be made foz life 03 
peares,he is a Farmer, though no rent be reſerved, 


C Vaſtum, venditionem, vel exilium. ] ©fthere you ſhall reade in the 
firſt part of the lnſt itutes. But areaſon is required, that ſeeing as well the eſtate 
ol the Tenant by the courteſie, as the Tenant in Dower are created by Ac in 
Lew. whcrefoze the pzohibition of Maſt did not lie as well againſt the Te⸗ 
nant by the conrteſie, as the Tenant in Dower at the Common Law; and the 
reaſon is this, foz that by having of iſſue the ſtate of Tenant by the courtefle is 
o2iginallp created, and pet after that he ſhall doe homage alone in the life of his 
Wife, whtch pzoveth a larger eſtate ; and ſeeing at the creation of his cſtate he 
might doe Waſlte,the pzohibition of Waſte lap not againſt him after his Wives 
deceaſe, but in the caſc of Tenant in Dower, ſhe is puniſhable of Maſte at the 
firſt creation of her eſtate: the pꝛohibition of Waſte lap not againft Tenant in 
taile apres poſſib. (whoſe ſtate was created by Act in Law) becauſe the ozigt- 
nall eſtate was not puniſhablc of Waſte, 


C Non faciant.] To doe 02 make Waſte, in legall under ſtanding in 
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Regiſt. 72. 
Bract. li. 4. fo. 377 
356357» 


Fleta lib, g. ca 34 
Regiſt 73, 


Firſt par. of tie 
Inſt. ſect. 67. 


this place, includes as well permiſſive Waſte, which is Waſte by reaſon of Pier 11 Eli. 
omiſſion, oz not doing, as foz want of reparation, as Waſte by reaſon ofcommiſe - 


ſion, as tocnt downe timber tres, oz pꝛoſtrate houſes, oz the like; and the 
lame wozd hath the Statate of Clouc. cap. . Que aver fair Waſte, and pet is un- 
der ſtod as well of paſſive, as active Waſte, foz he that ſuffereth a houſe to de⸗ 
cap. whtch he onght to repaire doth the Waſte:and therefoze if a man maketh a 
a leaſe fog yeare by Jndenture ofa houſe and lands, upon condition, that if it 
h-ppen the Le to doe any Waſte, that the LeMoz ſhall reenter, in this caſe 
if the Lela ſuffer the houſes to be waſted; the Lefoz ſhall re-enter, ſo as this 
— hathnot onely this ignification in a penall Statate, but in a condi- 
0. 

Lhts Ac pꝛohtbiteth that Farmers ſhall not doe Waſte, and pet if thep 
ſuffer a ſtranger to doe Matte, they ſhall be charged with it, foz it is pzeſu- 
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146 Marlebridge. Cap. 24. 


med in Law, that the Farmer map withſtand it, Et qui non obſtat quod 
obſtare poteſt, facere videtur. @econdlp, the Law doth give to everp man his 
pꝛoper Action, ſo as none of them be without due remedy : and therefoze in this 
caſe the Leto: ſhall have bis Action of Waſte againſt the Lefſe, and the 
Firſt part Inſt, Leſlæ bis Action of Treſpaſſe againſt bim that did the Waſte, and ſo the loſe, 


led 67. as reaſon reth, in the end ſhall lie upon the w2ong deer, and if the 
88 Leſſoz hp not have his Acton of Wafte , hee would bee without 
remedy. 


¶ Nec de aliquibus ad tenementa quæ habent ad fir- 


mam ſpectantibus.] There were befoze particalarly named De domi 
bus, boſcis, & hominibus; Theſe woꝛds doe comp2ehend lands and meadotves be: 
longing to the Farme, 

Alſo theſe generall woꝛds have a farther ignification, and thcrefoze if there 
had ban a Farmer fo lile, oꝛ veares of a Pannoz,'and a Tenancp had eſchented, 
this Tenancy ſo eſcheated did belong to the Tenements that he held in farm and 
fherefo2e this Act extended to ft, and the Leſſoz ſhall have generally a Writ, 
and ſuppoſe a leaſe made of the lands eſcheated by the Leſſoz, and maintain it by 
the fpectall matter. 


287470 CT Niſi habeant ſpecialem conceſsionem. ] Eis graunt ons 
oh to be by De@d, fo all Waſte tendeth to the diſ-tnheritance ot the Leſoz, and 
eLib.11.fo.8:,8; and therefoze no man can claime to be difperifhable of Waſte without 
Vide lib. 4. f0.63- Deed. 
lib. 9. fol.g. nn Lewis Bowles cafe pou map reade plentifaily of this matter. This le 
bvide l. ii. ſas 0 cfall grannt to intended to be abſque imperitione Vaſh, withont of 
LemyaBows cats Macke. commeth of the French wozd empeſhement : » The lige 
Ne dafl. ag. ol the Law dave uſed the wozd impetitio, derided of in and pero, and that Sin 
354 verb. ſans ijmpenitione Valti, is as much to ſap, as without impeachment, that is, without 
impeachment. amp demand oz challenge foz doing of Maſte; but if tie cluuſe be either Sine im 
ae Fs lac. Amento, 02 impedinione vafli, it amounteth in judgement or Kato to as mach u 
in 2 Banco. Sine impetitione vaſt. 


Lib. intrat. Co. 0 8 . . 
— C © Damna plena reſtituant & per miſericordiam grai 


e Flera li. i ca tt TEC puniantur.] And this maſt be under ſtad in ſuch a pzohibition ol Aal 
Regiſt. ya. upon thts Statute, as lap againſt Tenant in Do wer at the Common Law, and 
— 88 by this Statute agatnſt Leſſee ſoz life, and Lela 
Peares. | 
The Statute of Glouc', Cap.5. gave treble damages, and the place walln 
e, kc. * 
W. z. cap. 14. But after this Statute, and the Statute of Glouc. Conſueuit fieri brere 
de prohibitione vaſti, per quod breve multi fuerunt in errore, credentes quod ili 
qui vaſtum fecerint non habuerunt neceſſe reſpondere niſi tantum de vaſto fat 
poſt prohibitionem eis directam; Dominus Rex (ut hu juſmodi error de exten 
tollatur) ſtauit quod de vaſto quocunque, &c. non fiat de cætero breve de ptoli- 
bitione ſed breve de furnmonitione,quod ille, de quo queritur, reſpondeat de valo 
facto ue tempoxe, &c. 
8 W the p2ohibition of Wafte was abzogated, and the Action 0 
Sito Watte framed upon the Ac of Weſim, 2. as in the Regiſter appeareth- 


C Al 


Cap. 25. Marlebridge. 147 
Car. E 


Uſticiarii itinerantes de cætero non amercient villatas in Mgna Chert. 
2 — .* * C1.J5., 
itinere ſuo, pro eo quod ſinguli xii. annorum non vene- Hicca 19. & ?, 


rint coram Vicecomitibus & Coronatoribus, ad inquiſitio- 
nes de roberiis , incendiis domorum, vel aliis ad Coronana 
ſpectantibds faciend'. Dum tamen de villatis illis veniant 
lufficientes, per quos inquiſitiones hujulmodi plene fieri 
poſſunt, exceptis inquiſitionibus de morte hominis faciend”, 
ubi omnes xii. annorum, venire debent, niſi rationabilem cau- 
ſam habeant abſentiæ ſuæ. 


Two miſchicfes were befoze the making of this Statute. 

Firfs, that it the Sheriffe did pzeſent befoze the Juſtices in Epze, that 
thoſe of the age of twelve yearcs came not to the Tourn, that the Zown- 
chips where they dwelt ſhould be amercied, foz that edery one above twelve 
years appeared not at their Tourns, where they ſhould be ſwo2ne,(as hath been 
ſaid)amongſt other things, that they ſhould doe no felonp, noz aſſent to any, and 
therefoze albeit they could not be pꝛeſent ad inquiſir' faciend”, being under age of 
21,yet they ought to be there to take the oath,and to diſcover felontes,ffanp they 
knew, accozving to their oath. 

Another miſchſefe, that when any robberp, burning of houſes, homicide, oz 
other felony was done, the Sheriffe, fo2 ſo muth as pertatned to him, 62 the Co⸗ 
toner in caſe of the death of man, would ſummon many Zownſhips, and ſomettme 
a whole Hundzed, where twelve would ſerve to make enguirp : Aud if all did not 
appear accozding to the ſammons, they would pꝛeſent the ſame befoze the Juſti ; 
ces in Epꝛe, where the whole Towuchips oz Yundzed were amercled, albeit 
many times a ſuſficient number to mae enquiry did appeare. Now this Sta⸗ 
tute pꝛovideth remedp, that when there tommeth out ofthe Zownſhips ſo ſum ; 
moned, a ſufficient number by whom inquiſttions map be fully made, that no 
amerciaments ſhall be ſet upon the Townthips oz Hundzed bp the Juſtices in 
Ep3e, which was one remedy toz both the two miſchiefes. 


C Singuli X11, annorum.] gthere old Bokes mention ſometims Mag. Charr.c.; 5 
14. years, it ts but miſpʒinted: Fo the ttme ſoʒ one to come to the Tourn 03 Lect, 


— _ his oath, as is afo2cſatd, is twelve peares, and ſo it ts pꝛobided by 


C. De roberiis.] See fo this wo2d in the firſt part of the Inſtitutes, 


3. Jol. vide W. 1. c. 15. 


C Incendiis domorum.] By this it appeareth, that burning of hou: 3:45 l : c. 
les was f:lony by the Common Law oz otherwiſe he coulo not have enquired of 3: ic. fol. 16 


the ſame in his Tourn. (eta lib. 2. C8. 34. 
This is to be under ſtod not onely of a dwelling houſc, but of the Barne oz . Pl. Cor. 
Stable belonging thereunto. ; N ye 


The Mirrorgoeth further, foz he reckoning the ſame amongſt the highelt of: 
ſences,ſaith, Ardours ſore que ardent City, Ville, Maiſon, beaſt, ou autres chateux de deardou z ct $12 
lour telony in temps Je peace pur haine, ou vengeance. Cap.z.S fi. de 

Les appeales de arſuns le lont in tiel manner, Cedde icy appeal Harding illonque Appeal de Arſon 

A 2 (ove & Cap1-9 15. 


Mirror ca. t. 9. 
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Feta ubi ſupra. 


Britton cap. 6. 


Bracton lib. i. 
fol. 120, 12t. 
Britton cap 6. 
Flera lib. 1.ca. 3+ 


Britton cap. 7. 
3E ;. Coton. 354 
3 E. z. ibid. 322. 


21 E. 3. 17. b. 


N-:mb.35.9. 
Deut. 29-2. 
Tolhua 29,21,&c. 


Marlebridge. Cap.26. 


(ove les ſurnofmes)de ceo q̃ come meline ceſti Cedde avoit un maĩ ion ou p.uſors,cu 
un taſſe de blee, ou un mollein de feyne, ou auter manner de biens in tiel lieu, &c. 
la vient melineccluy Harding, & en le dit meaſon miſt fewe, &c. feloniou- 
ment, &c. : 79 

And Fleta ſaith,Si quis ædes alienas nequiter ob inimicitiam vel prædæ cauſa 
tempore pacis combuſſerit, & inde convict” fuer per appellum vel tine, capital 
debet ſententia puniti. Eut this belongeth to another Treatiſe. 


C Vel aliis ad coronam ſpectantibus.] Here is meant other fe 
lonics at the Common Law, which are called Placica Coronæ, either enquirable 
befoze the Sheriffe in his Tourne, oz the Cozoner, of whom the @:atate here 
ſpcaketh. 7 


C Dum tamen de villatis illis veniunt ſufficientes. 


But if there appeare not ſufficient, as if there appeare under 12. then all 
that were ſummoned ſhall be amercied, and this doth follow the reaſon of the 
Common Law, fo2 where fo2 trtall of any iſſue, there ſhall be ſummoned 24, 
if there 12 oncly appeare, and are ſwoznc, the others that made default hall 
not be amercied; but if any of them that doe appcare be challenged and tried 
out, ſo that 12 remain not to try the iſſue, then all the reft (hall be amercied, as 
if there had under 1 2 oziginally appeared: And it is a god expoſition of a Sts 
tute, when the reaſon ofthe Common Law is purſued: Se betoze Cap, 18, 
concerning ameiclaments, 


C Exceptis inquiſitionibus de morte hominis, &c] 
Lhe Law hath ſo great reſped to the puniſhment of homtcide oz murder, 
that at that inquiſition befoze the Coꝛoner, all above 12 maft appeare (to 
the end the truth map be found out and puniſhed, and the hozrible crime 
— murder detected) unlelle thep have a reaſonable excuſe to the cow 
rary, 


CAP. XXI 


Urdrum de cætero non adjudicetur coram j uſticia- 

ris, ubi infortunium tantummodo adjudicatum eſt, 
led locum habear murdrum de interfectis per feloniam 
tantum, & non aliter. 


The miſchiefe befoze this Statute was, That he that killed a man by mil 
adventure. per infortunium, as by doing any Ac that was not againſt Law, an? 
pct againſt his intent the death of a man enſaed, this was adjudged marder: 
As if a man had caff a fone over an houſe, oz ſhut at a mark, and by the ſall ol 
the ſtone, oz glannce ofthe arrow a man was ſlain, the party ſhouid ſuffer death, 
And ſo ft was at the Common Law, if a man had killed a man ſe deſendendo,yt 
ſhould be hanged, and fozfeit in both caſe 3, as in caſe of murder; ſo tender are 
gard had the Law to the pzeſervation of the life of man. And with the Com 
mon Law was agreeable the Judiciall Law, bcfoze the Cities of refuge wen 
appointed; he that killed a man by miſadventure,zc. was put to death, to the em 
that men thould be fo pꝛobident and wary of their actons, as no death of man, 
wo:nan 0; chlid might enſue thereupon. 

This 


_ WY 


Cap. 27. M arlebridge. 

This Statute doth remedy both points, foz the latter clauſe is generall, that 
it wall not be murder, but where it ts done per feloniam, 1. felleo animo, and 
by malice pꝛepenſed. And albeit his life in neither of theſe caſes is now loſt, 
pet the fozfeiture of his goods and chateur remained fn both caſes. And ſoifa 
man kill a man by miſadventure, ik he eſcape, the towne ſhall be amercied,zc, ts 
alſo a mark of the Common Law, SE 


( Murdrum.] Foz this woꝛd, ſi the 1. part ofthe Inſtit. ſe d. oo. 
To ſpeak of the parts ot homicide, doth belong to another Treatiſe ; this onely 
thallſuffice foz the under ſtanding of this Act. 


C Per feloniam.] #0; this wozd, and the ſignification thereof, ſi 
the firſt part of the Inſtitutes at large. 


CAP. IXI 


Roviſum eſt , quod nullus qui coram Juſticiariis itine- 
4 vocatur ad warrantum in placito terræ, vel te- 
nement, amercietur de cætero, pro eo quod præſens non fu- 
erit quando vocatur ad warrantum (excepto primo die ad- 
ventus Juſticiar' ipſorum) ſed ſi Marrantus ille fuerit infra 
comitatum, tunc injungatur vicecom', quod ipſum infra ter- 
tium diem, vel quartum (ſecundum locorum diſtantiam) 
faciat venire, ſicut in itinere Juſticiar fieri conſuevit. Et ſi 
extra comitat” maneat, tunc rationabilem habeat ſummoniti- 
onem xv. dierum ad minus, ſecundum diſcretionem Juſti- 
ciar & legem communem. 


By the Common Law, all the men ok the County onght fo appeare befoze 
the Juſtices in Circ per breve de generali ſummonitione vic direct, quod præmo- 
neat omnes de com' quod ſint coram talibus Juſticiatiis id certum diem & locum 
per quadraginta dies, as well that every man ſhould be ready to anſwer to any 
matter, wherewith he was to be charged, oz commenced againft them, as to 
ſerve the King and his country, as ned ſhould require, and to heare and learne 
the lawes and cuſtomes of the Realme, under whtch they lived. Row fe mil⸗ 
chiefe was, that if the * Touche appeared not at the firff day, he was amer: 
tied, foz that he ought to be pzeſent. Now this Statute enaceth, that he ſhall 
not be amertied at the firſt day, but P2oces ſhall be awarded againſt him, as 
by this Aa is limited; and if he come not then, he ſhall be amercied: wherein 
tt is to be obſerved, how the Common Law pꝛovideth foz expedition of Jn 
— 5a how neceſſary it is fo underſtanding of old Statutes, to reade old 

[4 * 


— 


CAP. 
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See tlie Statute 
of Clouc' c. g. 


2 H. 4.18. 
11 H. 7. 23. 


3 E. 3 COron. 30 2. 


See the firſt part 
of tue Inſtitut. 
ſect. 745. 


Bract. l. 3. ſo. 115, 
116. Rtĩt.c· z. fo. y 
Hera li. t. cap. 9. 
Mirrour cap. 4. 
cap. Itiner is. 


* For this word 
Vouchee, ſee the 
hiſt Part of the 
Inſt. f. 145. verb. 
Et il vouche, &c. 
Cuſtumier de 
Norm. cap. g. fo. 
64-0, 


eMarlebridge. 
CAP. II. 


I Clericus aliquis pro crimine aliquo, vel retto, quod 
J 40 coronam pertineat, arreſtatus fuerit, & poſtmodum 
per præceptum domini Regis in ballium traditus fuerit vel 
replegiatus extiterit, ita quod hii, quibus traditus fuerit in bal- 
lium, eum habeant coram Juſticiariis , non amercientur 
de cætero illi quibus traditus fuerit in ballium , nec ali 
pleg ſui, fi corpus ſuum habeant coram Juſticiar, licet co- 
ram eis propter privilegium clericale reſpondere noluerit, vel 
non potuerit propter Ordinarios ſuos. 


C In ballium traditus fuerit, vel replegiatus extiterit.) 


vide W.1:ca.15, Here note a difference betwæne Baile, and Replevie; toz the one is by the 

Sram.pl.cor- 72. higher Courts at Weſtminſter, ad the other, viz. Replevte, by the @heriffe, 

Regiſt. 75. by fozce of the Writ of homine replegiando. 
Foz the underffanding of this Aa, it is to be knowne, that at the common 
Law when any man was appealed oz indicted of felony , if he were bapled, the 
bayle was, that he ſhould appeare at a certaine dap befoze ſuch Juſtices to an- 
fwcr to the felony. How the miſchtete was, that it a man were bajled, oz de⸗ 
livered by plevin, albeit he did appcare, pet if he claimed the benefit of his 
Clergte , the perſons that bafled him, oz his pledges were amercied, becauſe 
be refuſed to anſwer to the felony, but toke himſelfc to bis Clergie ; this Sta 
tute doth pzovide, that if in that caſe the Clerk doth appeare befoze the Kings 
Jaftices, his Baile oz Pledges ſhall not be amercied, although he will not 
anſwer befoze them by reaſon of his Clerks pꝛivilodge. 

a W. z. cap. 2. ; — 222 

45. 050% OG C Si Clericus aliquis.] It he were no Clerk at the time of the 

3 * balle, oz deliverte by ple vin, but learned to reade beſoze his appearance, pet 

þ ALponltert; be was Within this Statute, and pet a Clerk was not batled noz delivered by 


caſe, li. 1.29. 30. ple bin. 

Art. cler. cap. 14. : 2 , 
Mich-31 tee, C Dealiquo crimine vel retto quod ad coronam pertineat.] 
* * * * a Where it is pzinted recium it muſt be amended after the O2iginall, and made 
de Mifſenden. —_ _ is —— ol an — woꝛd rette, oz reatte, à rcatu, and ſignifleth 
17 E.z-rot. Rom. IMO gall underſtanding an offence oz fault. 

— 3 e Crumen and rettum are here taken fog ſuch offences wherefoze a man ſhould 
— q 5 ;, loſe life oz member, becauſe koz no other offcnce he can have his Clergie, oz the 
19 H.6.47.25E.3 Paibtledge of a Clerk, But incrimine lx(z ma jeſſatis he was not to have his 
c.4,5.18E-3.c.1, Clergie, and therefoze this Ac extendeth not to perſons let to bailc foz high 
Vide Powleers Treaſon, and ſo it is in caſe of ſacriledge, and the like, 

+96 000 And thus is this dark Statatc clerly expounded. 

except. dec A gy Koh to ſet down in what caſes one ſhall be bajled,oz delivered by plevin, 
Bra&.li.z. 123: and where a man ſhall have the benefit ot his Clergte, and where he ts barred 
124 let. HfG. ag thereof by Ac of Parliament, doe belong to another Treatiſe : in the meane 
Br cap. 4. fo. 11. time ſomewhat pon ſhall reade of Clergie in Ales. Powlers Caſe ubi ſupra, and 
lib. s. cap. 36. ib, 4+ fo. 44145, 46. 1955 


C4 


Cap. 28. 


ßer ERS 


ee 


Cap. 29. eMarlebridge. 
(AP. XXIX. 


Roviſum eſt, quod ſi deprædationes, vel rapinz aliquæ 

fant Abbatibus, Prioribus, vel aliis Prælatis eccleſiaſti- 
cis, & ipſi jus ſuum de hujuſmodi deprædationibus proſe- 
quentes morte præveniantur, antequam judicium inde fue- 
rint aſſequuti, ſucceſſores eorum habeant actiones ad bona 
Eccleſiæ ſuæ de manibus hujuſmodi tranſgreſſoris repe- 
tend. Similem inſuper habeant actionem ſucceſſores de hiis 
quæ domui luz & Eccleſiæ [recenterJante obitum prædeceſſo- 
rum ſuorum per hujuſmodi violentiam fuerint ſubtracta, li- 
cet prædicti prædeceſſores ſui jus ſuum proſecuti non fue- 
rint in vita ſua. Si autem in terris & tenementis hujuſmodi 
religioſorum, de quibus eorum Prælati obierint ſeiſit ut de 
jure Eccleſiæ ſuæ, aliqui ſe intrudant tempore vacationis, ſuc- 
ceſſores ſui breve habeant de ſeiſina recuperand, & adjudicẽtur 
eis dampna ſua, ſicut in nova diſſeiſina adjudicari conſuevit. 


There were two miſchiels at the Common Law (as many did hold) that in 
the caſe of Abbots, P3zfozs , and other regular and religious perſons , ik the 
gods of the Ponaſterp were taken away in the life of the pzedeceſſoz, that 
after his death his ſucceo2 had no remedy fog ſuch treſpaſſes : The other mil⸗ 
chief was, that if in time of vacation, when there was no 4bbot, P3ioz, oz other 
regular oz religions Soberafane , any intruſion were made, the facceſſoz had 
no remedy to recover the land with damages, thongh thereof his pzedeceNour 
died ſeiled, and both thele are remedied by this Ac. 


C Abbatibus, Prioribus , vel aliis Przlatis Eccleſiaſticis.] 


This Ac extendeth onely to Abbots, Pꝛiozs, and other Pzelats that be relt- 
gious and regnlar , and not to Biſhops and other perſons EccleſiaVicall bes 
ing ſecular : Foz in the ſecond clauſe of this A, hujuſmodi religioſorum is 
mentioned foz the diſtinction bet weene relfgtous and ſecular. e the firſt part 
ofthe Inſtnures, ſect. 133. And the reaſon of this diverſitie ts, that the Abbots, 
P2to28, and other religious and regular perſons are dead perſons in Law, and 
have capacity to have lands and gods onelp ſoꝛ the nſe and benefit of the houſe; 
and cannot make any teſtament; end there foze the Church oz religions houſe is 
holden alwayes one, in reſpec whereofthe ſucceding Abbot ſhall have an Al⸗ 
fiſe fo2 a diſſetũn done in the life of the pzedeceMour, and an action of Waſte foz 
waſte done in his pzedeceCo2s time;bat ſo ſhall not a Biſhop, Archdeacon, Dean, 
Parſon, oz the like, that are Eccleſiafficall ſecular,becauſe the Church by their 
death hath an alteratton, and is not alwapes one, and they may make their Te⸗ 
ſtament, fo2 that they may have goods and chattels to their own uſe. 

Allo the L iſbop is of an higher degree then the Abbots and P3fozs, with 
which this <a begins. 


U, Morte preveniant.] So ft is ff an Abbot oz P3foz be depoſed, 
the fucerMſoz hall have an action upon this Ac, although the pzedeceCour bs 
cl de. as well as if he had died, ſoz as to that houſe he is civiliter mortuus. 

C Suc- 


151 


4: E. 3. 22.2 H. 3. 
2,3, 19.21 H. 6.46 
4K. 4.8. 9 E. 433 
18 E. 4. 16. 1 E. 5. 
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12 Hñ. 4. tit. Ac- 
count 124.4 E. 3 · 
11,17.25 E. 3.45 
5H. 6. 25. 17 E. 3 
tit. Execut. 1 6. 
11 E. 3 Account 


57. 47 E. 3. 23. 


3 E. 3.3 14 E. 4.8. 


18 E. 4.16. 


7 H. 4511 H. 


55. ſemble. 


7 E. 4. 15.2.9 E. 4. 
33-9 H-6-25,26. 


Regiſt. 96. 


16 E. 3. trũs 211. 


18 Ez.tins 237. 
2 H. A ubi ſup. 


18 F 4.16. 
F. N. B. 89. i. 


Regiſt. 125. 
F. N. B. 1 1 2. hi. 
& 113. 


4248. 


Marlebridge. Cap. 29. 


C Succeſlores habeant actionem ad bona Eccleſiæ ſuæ de 


manibus hujuſmodi tranſgreſſoris repetend. Dome have thought 

«of this wo2d repetenda, that this muſt be intended of an action of 
— 02 — like — the thing it ſelfe is to be recovered, but de 
manibus hujuſmodi tranſgreſſoris make it evident, that it muſt be intended of a 
treſpaſſe quare vi & armis, foz thereof was the doubt at the Common Law : 
foz it ts holden, that foz gods taken from thc pzedeceſſour of an Abbot oz Pꝛioz, 
no action was given to the ſucceſſoz at the Common Law befoze this Ac, foz 
by the taking the pzoperty was deveſted. But an Action of Account, debt, de- 
tinue, replevin, and the like Action, which affirmes the pꝛoperty to continue, 
the ſucceſſoz ſhall have an acton at the Common Law. 


C Bona.] 1, It an obligation be taken from the pꝛedeceſſour it is within 
this @tatute, 2. The ſucceſſoz ſhall have by the cquitie of this Statute an 
action of Treſpaſſe of cutting downe of tres, and carrying them away: where- 
in it is to be obſerved , that Acts that give remedy foz wzongs done, Wall be 


taken by equitie. 


C Eccleſiæ ſuæ. The Action that the Sucteſſoʒ ſhall bing upon this 
Statute, hall be Bona & catalla domus & Eccleſiæ ſux tempote 1. prædeceſſotis 
ſui, which without queſtion a Biſhop, Deane, oz other Eccleſiaſl tcall ſecular 
cannot ſap. 


C Recenter ante obitum.] pet it the taking of the goods were 
long befoze the death of the Abbot oz P3zfoz, his ſucceſſoz ſhall have an A ci. 
on of Treſpaſſe by this Statute, 


C Si autem in terris & tenementis hujuſmodi religioſo- 
rum, &c. aliqui ſe intrudant tempore vacationis, &c. breve 


habeant de ſeiſina ſua, & adjudicentur eis damna.] gryis bzanch 


is alſo taken byequitic, fo by theſe woꝛds, the ſucceſſoz of an Abbot, P3i03, 03 
any other religions Soveraigne ſhall have an Acton of Zreſpaſſe fo; tres 
cut downe and carrped awap in the time of vacation. 

But a Biſhop ſhall not have an Action of ZTreſpaſſe in that caſe, 1. as hath 


ben ſaid,. foz that this Act extends not to him; 2. The Ring hath the tempo ⸗ 


ralties during the vacation, and therefoze he cannot have an Acton of Trel⸗ 
pas: But inthe Regiſter there is in that caſe an Oier & Terminer to be gran- 
ted to heare the treſpaſſes done in time of vacation of the Biſhopztck, as there- 
by appeareth, which ſemeth in favour of the Church to be granted bp the 
Common Law, foz it is not grounded upon this Ac, and therefo2e J leave the 
marginall notes in the Regiſter that are newly added, and are not warranted by 
ancient Panulcripts, to the judicious Reader. 

And the Writ of Jntruſion lieth uot foz the ſucceſſoz of the Biſhop, foz an 
intruſion in time of vacatton foz the Kings poſſeſſion (which he hath without 
office) pꝛeſet veth the inheritance of the Bop, but it lyeth by this Statute, 
where one intrudes after the deceaſe ol an Abbot o2 Pꝛioz. Vide the firſt part 
ofthe Inſtitutes ſect. 443. foz this manner of intruſion, while the frehold and 
inheritancets in conſideration of Law. 


CAD, 


ms 24 £A a 


Cap. 30. eMarletridge. 
CAP. 111 


Roviſum eſt etiam, quod ſi alienationes illæ, de quibus 

breve de Ingreſſu dari conſuevit, per tot gradus fiant 
per quot breve illud in forma prius uſitata fieri non poſsit, 
habeant conquerentes breve ad recuperandum ſeiſinam ſu- 
am, ſine mentione graduum, ad cujuſcunque manus per 
hujuſmodi alienationes res illa devenerit, per breve origi- 
nale, & per commune conſilium Domini Regis inde pro- 
videndum, &c. 


) 
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Bract. l. 4. fo. 318. 
& c. Brit. ca. 114. 
Fleta lib. t. ca. 11. 
Lib. A cap. 1. 
Laſch. 18 E. 1. in 
Banco Rot. 4. 
dorum, John de 
Hodleſtons caſe. 


It is to be obſerved, that the Common Law p2ovided foz the quietneſſe of. Sec tlic firſt part 


mens fr&hold and inheritance, and that they ſhould not be diſturbed from manus 
rance of their grounds; tn ſo mach as he that right had could not enter upon him 
that came in by deſcent oz lawfull conveyance, but was dziven to his Writ of 
Entry ; and the Common Law foz the ſafety of mens poſſeſſions farther pꝛo⸗ 
vided, hat if the land were conveyed out of the Degrees, ſo as the Deman⸗ 
dant could not have his Writ of Entry in le Per, oz in the Per & cui,the Deman⸗ 
danf(to the end that ſaits might have an end) was d2iven to his Writ of Right, 
a long and finall remedy , and that he which right had ſhould take his remedp 
by Writ of Entry befoze there were above two deſcents, oz two convepances, 
and alſo within the time of pꝛeſcription. 

This Statute in caſes of deſconts and convepances, after the Degres paſf, 
doth give a Writ of Entry in the Poſt, which in thoſe cafes lap not at the Zom- 
mon Law, But in other caſes, then in caſe of alienatton and deſcent, there was 
a Writ of Entry in the Poſt at the Common Law: as where one entred bp diſ⸗ 
ſeiſin, intruſion, abatement, judgement, ſucceſſton, oz as Tenant by the curteve, 
in theſe caſes a TUrit of Entrp in the Poſt did lie at the Common Law, but rf 
the wife recover her Dower by judgement, pet is ſhe in the part by her husband, 
and if the ſecond alien be difſeiſed , and he recover in a reall Action, pet lteth 


the Writ againſt him in the Per & cui, becauſe the alienation to him is the 
ground of his title, Er fic de cæteris. 


＋ Si alienationes, &c. Herebp it appeareth that this Ac exten⸗ 
deth where the lands were aliened from one to another, either by lawfull con- 
vepance, 02 by deſtent; and by conſtruction this Act extendeth as well to aliena⸗ 
tions, xc. made befo2e the Statute as after, foz Statutes, that give remedp to 
them that right have, are ever favourably expounded; obſerve well the wozds of 
this Ad: If the difletſ® doth releaſe to the diſſeiſoz, this doth amount to an 
alienation, and maketh a degree, but a ſurrender of an eſtate fo2 life maketh no 
degree, pet is it an alienation. 


Breve de ingreſlu.] Ciis is underſtod of Writs of Entry, Sur dil. 
ſeiſin in le Poſt, in le quibus, fine aſſenſu capitꝰ, cui in vita. ſur cui in vita, non 
compos mentis, dum ſuit infra atatem, ad term qui præterüt, in caſu pro- 


viſo, in conſimili calu ad communem legem; Df intruſion, Cauſa Matrimonii 
prælocuti. 


Per tot gradus hant.] Gradus dicitur a gradiendo , becanſe the 
ſta te paſſeth by degrees from one to another, and in the Law it ſignifieth, a con- 
vepance, oz a deſcent from one to another, and there be bat two degrees, viz. in 

* the 


of the Inſtitutes 
ect. 473. 


14 H. 439,40. 


F. NB. 192. f. 
Fleta lib. g. c. 345 


E. 2. cuĩ in vita 
23. 7 E. 3. 13. 


19 H. 6 17. 
21H 6.8. 
9 H. 4. 16. 
1 H. 6. t. 


90 E. 3.22. 
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15 H. 3. bre. 878. 
20 H. z. Afl. 43 2. 
19 E. 2. A fl. 4 50. 
4 E. z. biẽ. 790. 
8 E. 3. 63. 8 Aſſ. 28 
7 E. 3.69. 50 E.. 
22+. 43 All.14.” 

2 Eq 17. 10 Eq 
18. W.2-cap.35- 
Bract. (o.; 18,323 
324,326. 
Brit.cap.11- 
Flera li. 1. ca.11. 
1id-4. cap. 1. 


4. 1. c. 40.7 F;. 
21. 11 E.. b. 
472. 22 E. 3. 1. h. 
5 E. 3. 216. 24 E. 
3.70. 39 E. 3. 25. 
14H. 4. 39,27 H. 6 
ent. 23 F. N. B 192 
b 31 E. 1. brẽ̃. 
875. 39 E. 3.33. 
44 E 3.4.9 EA 
47-5 H. 7 6. 

21 H.6 8. Br. tit. 
Entry 19. 

c 5 E. 3. 31. 

3 H. 6. 38. 


7 H. 417. 
7 E. 3.13. 


30 E. i br &. 884. 
4 E. 3 fo. 24 E.; 
32. 36H. 6. Dow- 
er zo. Vide firſt 
part of the Inſt. 
let. 393. 


Marlebridge. Cap. zo. 


the Per, and in the Per and cui, it it pꝛoted any further either by tondepante oꝛ 
deſcent, it is out of the degræs: If a gilt in taile, 02 a leaſe fo2 life be made 
the remainder over, the firſt eſtate, and all the remainder make but one 
degree. : 

And theſe alienations that make degrees ought(as hath ben ſaid)to be ſo law, 
fall, as the alien may be in by title; and therefoze a feoffement by a garden in 
Chivairy , Socage , 02 by Nurtur, a Termer foz peares, Tenant at will, oz 
Bapliffe, oz Tenant in Utllenage doe make no degree, becauſe they amount 
to a diſſeilin, and ſome hold the feoffee was a diſſeiſo2 at the Common Law; 
and where the wozds of the Statute be Quod alienationes, thoſe muſt be in: 
tended lawfull alienations, ſuch as by thc aunctent Law ſhonld have taken 
away an Entry. 

2 Regularly a man ſhould not have a Writ of Entry in the Poſt, where he 
map have a Writ within the Degres, and the cauſe thereof is to ouſte falſe 
Uowchers, pet in ſome caſes a man map have election cither to have a Writ of 
Entry in the Poſt, oz a Writ of Entry in the Per & cui; As if J map havea 
Writ ofEntry in the Per & cui 8can ſt B. who aliens, ſo as now it is ont of the 
Degrees, pet if B. take back an eſtate again, I may choſe either a Writ of En- 


try in the Per & qu, 02 in the Poſt, but prima facie, the Writ of Entry in the 


Per & cui is moze bencficiall, becauſe the Tenant in the Writ of Entry inthe 
Poſt map vowch at large, and ſo he cannot doe in the other Writ, but oncly 
within the Degrees. 

c But if the Tenant take back an eſtate to him, and to another, then J am dz\- 
ven to my Writ of @ntry in the Poſt, ſo it is if the ſlate be made to the heir 
of B. 

A woman ſeiſed ofa Rent taketh husband, the husband purchaceth the land 
where out gc. and after alienethj the land in fe, by which be includedly paſſeth the 
rent and dieth, the wife in a Cui in vita, Wall ſuppoſe the alienc to be in the 
Per oz Poſt, And pet in ſome caſe one ſhall have a Writ of Entry in the Pol, 
when the Degrees be not paſt, (note well the wo2vs of this Ad.) 

If a vdiCeiſoz hath iMNue two daughters, and the one daughter hath ifſne ond 
dicth, in this caſe the Aunt is in the Per, and the Nfece is in the Per & cui, and 
one Writ muſt be bzought againſt them both, which muſt be in the Polt, be, 
cauſe one Writ cannot be bzonght both in the Per as to one, and in the Per & cn 
as to the other. 

Howbelt in ſome caſes a Writ of Entry in the Per ſhall lie, although there be 
many alienations oz diſſeifins ; as if the husband be ſeiſed in f& and die, and 
twentp alienations oz viſſefſins be made, now doth the Writ of Entry in the 
Poſt lie, but if the Wife be endowed, the Entry of the Mite (ball be ſappoſed by 
her husband; but otherwiſe it is of the Tenant by the courteſie, foz the Law 
—— (Cae had without any aſſignement, and therefoze merely in thc 

Olt. 


¶ Sine mentione graduum.] This is intended a Writ of Entry 
in the Poſt , fo called of this wozd uſed in the Writ, In quod idem A. non 
habet ingreſſum niſi poſt diſſeiſinam quam C. injuſte, &c. fecit pradi' B, &c. 

As the Writ of Entry, which Writ is (nc mentione graduum, as our Ad 
ſpeaketh : As the Writ of Entry in the Per, is ſo called of this wozd per in 
the Writ, In quod idem A. non habet ingrefſum niſi per C. qui illud ei dimiſt: 
And in the Per & cui, of thoſe woꝛds in the Writ, In quod idem A. non habet 
ingreſſum niſi per C. cui D. illud dimiſt, qui inde injuſte, & ſine judicio diſſei- 
ſivit, &c. 

But foz as much as the Law is never knowne untill the realen thereof be 
appzehended; TWherefo:e ſhould not the ſucccNſo2s of a Biſhop, Deane, Abbot, 
Paoz, xc, be as well in the Per, as the heite by deſcent + And the reaſon there: 
of ts, foz that the heire commeth in by his aunceſter, and thcrefoze a deſcent ſhall 
take away an Entry,and the Warranty of the Aunceſter ſhall barre the dende 


Cap. zo. Marlebridge. 155 
in caſz of ſueteſſion, a dying \:iſed taketh not awy an Entry, noꝛ the TYarrantfy 
of the yzedecc our doth binde the ſucceſſo2 ; and therefoze the Regiſter Deltve- Het. 
reth it fo2 a rule. w'ty the reaſon thereof, Breve de ingreſſu debet impetrari ver- the ficſt part 
ſus ſucceſſorem ſemper in le poſt, quia ſucceſſor per prædeceſſorem non wgreur ar, ard ane 
And here with agreety Bracton, who (afth, Item quæritur &c. an faciunt gradum . . gs k + 
de Abbate in Abbatem, ſicut de hærede in haredem ; & videtur quod non, 1 
magis quam in computatione deicenſus , quia etſi alternatur perſona, non pro- 
pter hoc alcernatur dignitas, ſed ſemper manet. 


C Res illa devenerit.] This is intended of lands, tenements, 
rents, and other things whereof a Prxcipe doth lie, 


E Per conſilium Domini Regis inde providendum. | Ruiz 
Which was done accozditgly, and the Wrtlt ſet downe in the Regiltcr, 
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Statutum de Weſtminſter primer, 
Editum eAnno 3 Edw. 1. 


The Preface of the Statute of W. i. 


Eur ſont les eſtabliſhments le Roy Edward fits le Roy 

H. faits a Weſtminſt. a ſon primer Parliament gene. 
ral apres ſon Coronement, lendemaine de la cluſe de Palche, 
lan de ſon raigne 3. per ſon Counſell, et per lafſentment; 
des Archieveſques, Eveſques, Abbes, Priors, Countes, 
Barons, et tout le Comminalty de la terre illonques ſum. 
mones: Pur ceo que noſtre Seignior le Roy ad graund vo- 
lunt et deſire del eſtate de ſon Realme redreſſer en les cho- 
ſes ou meſtier eſt damendment, et ceo pur le common pro- 
fit de faint Eſgliſe, et de ſon Realme, et pur ceo que leſtue 
de ſon Realme, et de ſaint Eſgliſe ad eſte malement garde, 
et les Prelates et Religious de la terre en mults des manners 
grieves, et le people auterment treit que eſtre duiſt, et | 
peace meines garde, et les leyes meins uſes, et les misſe- 
ſants meins punies, que eſtre duiſſent, per quoy les gent 
de la terra doubteront meins a misfaire: cy ad le Roy or- 
deine et eſtablie les choſes ſourhſcripts, les queux il en- 
tende deſtre profitables et covenables a tout le Realme. 


C Ceux ſont les eſtabliſhments.) stabilimina, 02 ſtabilimen | 


ta. Eſtabliſhments, oz Aſſurances comming of ſtabilis, and that againe i ſtando, 
of ſtanding ; And juſtly may not onelp theſe Chapters challenge that name, 


but all other the Statutes made in the raigne of this A ing map be fplcd bp ts 
name of © ffabliſhments, becauſe they are moze conſtant, ſtanding, and durable 
Laws, then have ben made ever ſince: ſo as Bing E.. who (as Sir William | 
Herle Chiefe Juſtice of the Court of Common Pleas. that lived in his time, 
ſaid, Ful le pluis ſage Roy que unques ſuit) map well be called our Ju- 


ſtinian. 


A ſon Parliament generall ] go tales betaate all the Lawsthea | 


made were generall, and that great and honourable Aﬀembly were not en, 
tangled with pꝛivate matters, but with ſuch onely, as were foz the generell 
god of the Common wealth, foz the end of this Darltament, is, as hereatter 


in the Pzeface is expzeſſed, Pour le common profit de Saint Eſaliſe, & de! 


Realme. 


Apres | 
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C Apres ſon coronement.] He began his raigne the 16. day of 
November. Anno Dom. 1272. he then being in the land of Paleſtine ; and after 
his returne into England, was crownedthe 19. dap of Auguſt, tn the 2. peare of Vet. Mag. Char 
his raigne, (and not the 9. day of December, in the 1, yeare of his raigne, as fo. 144. 
ſome have miſtaken) as evidently appeareth by this Pꝛetace, and by ancient 
Recozds hereafter remembzed. 


C. Lendemaine de la cluſe de Paſche.] That is, in craſtino Glanv.ti-1.c.s. 
clauſi Paſchz, oz in craſ ino octabis Paſchæ, which is all one: in Engliſb, the 
mozrow of the uras of Eaſler. It is called utas of huit, which ſigniſieth eight, viz. 
the eighth dap ofter, including Eaſter day it ſelfe fo2 one. „ 

Note, this Parliament wis ſummoneꝛd to be holden at London in quindena 
ofthe Purificatton after his Cozonation, and pꝛorogued from thence untill the 
mozrow after the utas of Eaſter tobe holden at Weſtminſter, And the number 
of eight was much reſpected in the ancient Lawes, as amongſt the Lawes of 
King Edward the Confefo2, Pax regis die qua coronatus eſt , quæ dies tenet 
oAo, indie natal: Domini dies octo, in Paſchate dies octo, in Pentecoſte dies 
octo, &c. Now the eighth day, accounting the feaſt dap foz one, ts clauſum 
feſti, that ts, the cloſing up of the feaſf foz many purpoſes, 


C Lan de ſon raigne 3.] This pzoveth that he was crowned in Vide ver. Map, 
Anno 2, foz iſ he had ben crowned in Anno 1. of his rafgne, then this Parlia - Char. 1 part, fo. 
ment ſhould have ben holden in the 2. peare: and this is pzoved by other 144-b. 
matter of Recozd. But the truth ts, that the 19. dap of December, in Anno 1. 
of his raigne, he was not returned into England. 

Rex venerabili in Chriſto Patti. Roberto Cant' Archiepiſcopo, totius Angliz Dorſ. clauſ- 
Primari. ſalutem. Quia generale Parliamentum noſtrum, quod cum Prælatis & AB. 1. 1.81. 
Magnatibus regni propoſuimus habere London ad quindenam Purificationis bea- 
tæ Mariz proxtm” futur', quibuſdam certis de cauſis proroga vimus uſque in cra- 
ſtinum clauſi Pakchz proxim' ſequen'; vobis mandamus rogantes quate - 
nus eidem Parhamento ibidem in eodem craftino clauſi Paſchæ interſitis ad tra- 
Qandum & ordinandum una cum Prælatis & magnatibus regni noſtri de ne- 
gotiis ejuſdem regni, & hoc nullatenus omittatis. Teſte Rege apud Woodſtock, 
27. die Decembris. 

Rex in primo generali Parliamento ſao poſt coronationem ſuam in eraſtino o- Rot. pat. An. 4. 
Ctabis Paſchæ, Anno regni ſai 3. de voluncate ſua, & Conſiliariorum ſuorum E. 1. m.. 14. 
conlilio, & communitatis regni ſui ibidem convocatꝰ conſenſu,ad honorem Dei, 

&e. ordinavit & ſtatuit quod &c. 

Rex Edw. tenuit primum generale parliamentum ſuum polt coronationem Rot. pat. An. 10. 

ſuam in craſtino octabis Paſchæ, Anno 3. regni ſui. B. 1. 


C Per ſon counſell.] Cbis pꝛobetb that this King and otber kings 
befoze dim had a Pzfvie Councell, which appeareth by the Writs of Parlia- 
ment, that Parliaments are ever ſummoned to be holden de adviſamento conſi- 
lii noſſri. Df this ſ& moze in this firſt Chapter. | 


C Per laſſentments des Archeveſques, Eveſques, Abbes, 
Priors, Countes, & Barons, & tout la comminaltie de la 


terre illonq; ſummones.] Here is a compleat Parliament foz the 
making o2 enacting of Lawes, the King, the Kozds Spiritual! and Zempozall, 
and the Commons: cz if an Act be mate by the Ring, and the Lozds Spiri⸗ 
tuall and Tempozall, oz bythe ing and the Commons, this bindeth not, (03 5 the 4. part of 
it is no Act of Parliament; foz the Parltament concerning making 02 enacting the — of 
of Lawes conſiſteth of the King, the Kozds Spirituall and Tempozall, and che hięhCourt of 
the Commons; and it is no Aa of Parliament, unleſſe it be made by the King, Parliament. 

the 


11H 7.27. 


3 E.6.cap.12. 
i Mar. Cap. 12. 


32 H. 8 cap. 9. 


Rot. Parl. 50 E. 3 
nu. 10, 1, 16,17, 
18, &c-Ror. Pail. 
s H.. nu. &. 

7 H.. nu. 30, 41. 
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the Logds and Commons. And where it 18 ſaid, by all the Tommenaltp, an 
the Commons of the Nealme are repzeſented in Parliament by tye Anights, 
Citizens and Eurgeſſes, 

The purpoſe of this Parliament is fo redꝛeſſe the ſtate of the Church and of 
the licaline in thoſe things that nerd amendment. The cnd is twofold, Pur le 
common profit de ſaint Eſgliſe, & de ton Realme. 

There were five things that needed amendment. 

1. Foz that the State of the Kealme and of holy Church (which are ever 
like Hipocrares twins) had been ill governed. 

2. That the Pzclates and other men of the Church many wayes had ben 
grie ved, and the people otherwiſe entreated then they ought to have ban, 

3. The Peace had not been well kept, which was againſt a maine Paxime of 
the Law, Inprimis intereſt reipublic x, nt pax in regno conlerverur, & quzcung; 
paci adverſentur, provide declinentur : Which Paxime hath been repeated and 
affirmed by authozitp of Parliament. 

. That the Lawes bad not ben put in crecuticn againſt another pzinciple 
of the Common Law, Nihil infra regnum ſubditos magis conſervat intranqui- 
litate & concordia, quam debita legum adminiſtratio. Affirmed alſo in Parlj- 
ament. 

5. Offendoꝛs leldome puniched, Et impunitas continuum affectum tiibuit de- 
lincuendi; foʒ this Statute ſaith, Bp reaſon whereof the people of the land feare 
leſle to offend. 

The remedp hath two excellent qualities, which ought to be inſeparable to 
every Act of Parliament, viz. to be pꝛoſitable, and conventent, 

Here ſhall you ſe the cffcas of the Writs of Parliament, as they be at this 
dap: Firſt, the Writ is, Nos de adviſamento Concilii noſiri; end this At 
ſaith, Le roy per ſon councel. 

2. The Writis, Pro quibuſdam arduis & urgentibus negotiis nos, ſtaum 
& defenſionem regni noſtri Angliæ concernentibus : and it is expꝛeſſed in this 
Ac, Que noſtre Seigniour le Roy ad graund volunt, & deſire del eſſate de fon 
Realme redreſler, en les choſes ou meſtier eſt damendement, & ceo pur le common 
trofit de faint Eigliſe & de ſon Realme, &tpur ceo que leſlate de ſon realme & de 
laint Eſgliſe ad eltre malement gard,&c. 

And here it is to be obſerved, that this noble and wiſe King E. 1. was 
contented in a fre and gencrall Parliament to heare of the miſgoverment of 
the State of the Realme and ofthe Church, and never ſought to cover thoſe 
irregular pꝛocc᷑ dings, either in his fathers time, oz his owne ; and thought 
it would be greater hononr foz him to rip up theſe grievous ulcers both in 
the Church and Common-wealth, and to cure them by wholſo:ne rules and 
lawes , then to cover them, leſt it ſhould be valnly feared they ſhould reflec 
upon his fathers, oz his cowne miſgovernment, where in truth ell the fault 
ſhould reſt upon great Counſcllozs, and Officers, and Miniſters of Juſtice, 
and other the Kings Officers and Piniſters; and ſo it hath falne out in divers 
other Kings times. This Pꝛeamble to all the Statutes is wozthy cf due and 
deliberate conſideration, 

Of this wozthy King we have ſpoken in other places; This we will adde 
ont of an appzoved Authoz, Nemo in conſiliis illo argutior, in eloquio torrent i. 
in pericul s ſecurior, in proſperis cautior, in adverſis conſtantior. 

Now this Parltament holden at Weſtminſter, is called Wellminſler rhe fri 
foz excellenbie. 


— 


r 
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Nprimes voit le Roy & commaunde, que la peace de 

laint Elgliſe, & de la terre, ſoit bien garde & mainteign 
en touts points, & que common droiture ſoit fait a touts, 
auxybien as povers, come as riches, ſans regard de nulluy. 
Et pur ceo que les Abbies, & les meaſons de religion de la 
terre, ont eſte ſurcharges & greves malement, per le venue 
des graundes gents & dauters, que lour biens ne ſuffilont a 
eux meſmes, per que les religious ſont ci abates & impo- 
vers, que ilz ne poient eux meſmes ſuſteign, ne la charge de 
charitie quils ſoilent faire. Purview eit que nul ne veigne 
manger, herberger, ne giſer a meaſon de religion dauter a- 
vowlon, que de la laine, al coſtages de la meaſon, ſi ne ſoit 
prie & requiſe ſpecialment per le governour de la meaſon, 
avant que il veigne. Et que nul a les coſtages demeſne, ne 
entr, ne veign* giſer encounter la volunt ceux de la mea- 
ſon. Et per cel ellatute nentend' pas le roy, que grace de 
hoſpitality ſoit ſuſtreit as beſoignes, ne que les avowes des 
meaſons lez puiſſent per lour ſovent venues ſurcharger ne 
deſtruer. Purview eſt enſement, que nul graund ne petit, 
per colour de parent, ou deſpecialtie, ou per auter affiance, 
ne per auter encheſon, ne courge en auter parke, ne peſhe 
en auter viver, ne veign manger ne herberger en meaſon, 
ne en manour, ou en meaſon de Prelate, ne de home de 
Religion, ne dauter encounter la volunt le ſeignior, ou 
le bailife, de coſtages le ſeignior, ne a {on colt demeſne. 
Et ſil veigne, ou enter per le gree, ou ſans le gree le ſeigni- 
or ou le bailife nul ſarure, huis, ne feneftre, ne nul maner 
de ferme ne faire overer, ne de pecher per ſoy, ne per au- 
ter, ne nul maner de vitail' ne auter choſe preigne per co- 
lour de achate, ne auterment. Et que nul face barter blee, 
ne prender blee, ne nul maner de vitaile, ne les auters bi- 
ens, de nulluy Prelate, home de Religion, ne de auter, ne 
de clerke, ne de lay, per colour de achate, ne auterment en. 
conter la bone volunt, & le conge de celuy, a que la choſe 
lerra, ou de Gardein, deins ville merchandiſe, ou dehors. 
Et que nul preigne chivals, bofes, chares, ne charets, nectes, 


ne bateux, ne auter choſes affaire cariage, ſans le bone vo- 
junt 
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lunt de celuy, a que les choſes ſerront. Et ſi il per la bone 
volunt de celuy le face, lors maintenant face ſon gree ſo- 
lonque le covenant fait enter eux. Et ceux que viendront 
enconter les eſtabliſhments avantdits, & de ceo ſoient at- 
taints, ſojent adjudges a la priſon le roy, & dillonques ſoi. 
ent rentes, & punies ſolonque la quantity & le maner du 
treſpas, & ſolonque ceo que le roy en {a court veier que 
bien ſoit. Et ſoit aſſaver, que ſi ceux a que le treſpaſſe ſuit 
fait, voillent ſuer les damages, que ils avera reſceux, lour ſer. 
ra agarde & reſtore au double. Et ceux que le treſpas aye. 
ront fait, ſoient enſement punies in le maner avantdit. Et ſi 
nul ne voile ſuer, eit le roy la ſuit, come de choſe fait en. 
conter ſon defence, & encounter ſa peace. Et le Roy fern 
enquire de an en an, ſicome il quidra que bien ſoit, queur 
gents eyent tiel treſpas fait. Et ceux queux ſerront endites 
per ceux enqueſts, ſerront attaches & diſtteign per la grand 
diſtreſſe, de vener a certain jour, que conteigne le ſpace du 
moys en la court del roy, la ou luy plerra. Et ſi ceux ne 
veigne a cel jour, ils ſerront auterfoits de recheffe diſtreigne 
per meſme diſtt, de vener a un auter jour, que conteigne 
le ſpace de vi. ſemaignes. Et ſi ceux adonques ne veignent, 
ſoient adjudges come attaints, & rendent le double ( per le 
ſuit del toy) a ceux queux le dammages averont reſceux, & 
ſoĩent grevement rentes, ſolonque le maner del treſpas. Et |: 
roy defende & commande, que nul deſormes ne face male, 
damm, ne grevance a nul home de Religion, perſon de 
ſaint Eſglis, ne a auter, per encheſon de ceo que ils eyent 
deny lhoſtelle, ou le manger a nulluy, ou per encheſon de 
ceo que aſcun ſoy pleint ou court, de ceo que il ſoit grew 
des aſcuns choſes avantdits, & ſi aſcun le face, & de ceo 
ſoit attaint, ſoit incurre le peine avantdit. Et eſt purview que 
ces points avantdits lient auxibien nous Counſellors, Juſtices 
del Foreſt , & auter nous Juſtices, come auters gents: Et 
que les points avantdits ſoient mainteignes, gardes, & tenus 
Cy defende le Roy ur ſa grieve forfeiture, que nul Prelate, 
Abbe, Prior, home de religion, ou bailife daſcun de eux, 
ou del auter, ne reſceive nul home enconter la forme avant- 
dit. Et que nul envoyau meaſon, ne au manòr de religion, 
ne de auter home, gents, chivalx, ne chiens a ſojourn', ne 


nul lez reſceive. Et que le ferra, pur ceo que eſt encontet 
le 
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le defence & le commandement le Roy, il ſerra puniſh 
grevement. Uncore eſt purview, que les Vic ne herbergent 

ove nulluy, oveſque plus que v. ou vi. chivalx, ne que ils 

ne grevevent la gentes de Religion, ne auter per lour ſovent 

vener, ou giſer a lour meaſons, ne a lour manors. 


This Chapter doth ſpꝛead it ſelfe into thirteen bꝛanches. 

En primes voet le Roy, et commaund, que le peace de 1. Brauch. 
Saint Egliſe, et de la terre ſoit bien gard, et mainteine en touts 
points, et que common droiture ſoit fait a touts, auxibien 


as poures, come as riches, ſans regard de nnlluy , &c.] 
Imprimis Rex vult, & præcipit, quod pax ſacroſanctæ Fccleſiz, & Regni bop * 
ſolide cuſtodiatur & conſer vetur in omnibus, quodque juſticia ſingulis, tam 7 8 . 
pauperi bus, quam di vit bus adminiſtretur, nulla habita perſonarum ratione. 
Lhis is an auncient maxime of the Common Law repeated and atktrmed nter leges Edga. 
amongft the Lawes of Bing Edgar: Primum Eccleſia Dei jura & immunitates 2 Regis. e 
ſuas omnes habe · o, publici juris bene ficio quiſque fruttor, eique ex æquo & bono 
(live is dives, five inops fuerit) jus redditor. 
Flera reciteth this fondamentall Law in few wo2zds, Quod pax Eccleſiæ, & 
terræ inviolabiliter obſervetur, ita quod communis juſticia ſingulis pariter e- 
hibeatur. I R. z. cap. 2. 
And this Law hath ben explained and affirmed by divers other Acts of H. cap. i. 
Parliament. 1 
Britton fol. 1. ſatth, Peace ne poet my bien eſtre ſans ley; Thereſoze this — 4 
Law as a4 meane, that peace map be kept and maintained, pzovideth that = 
common Droiture, (i. Jullice ſelonque le Ley, & cuſtome d'angliterre) ſoir fait 
> a touts, &c. . 
But this aunctent Law had great ned at this time to be rehearſed, and 
commanded to be put in execution, foz that by reaſon of the often tnſurrecions, 
tumults, and inteſtine Warres tn the ratgne of King Hen. 3. the peace of the 
Church, and ofthe Land was fo2 along time miſerably diſturbed, and in a man⸗ 
ner overthzown. foz cf thoſc inteſtine Warres the Poet ſaid truly, 
Null fides pietaſve vuris, qui caſtra ſequuntur. 

And of theſe fcdictous Subjects, another in the perſon of the poze Plongh- 

man in the like caſe ſaid; | 
Impius hæc tam culta novalia miles habebit ? Virgil, 
Barbarrs has ſegetes? en quo diſcordia cives 
Perauxit miſeros | 

Another miſcyiefe was, that during theſe tumults and inteſtine Warres, 
Law and Juſtice lay alle p. foz Silent leges inter arma; But the rule is 
god, and doth ever hold, Dormiunt aliquando leges, moriuntur nunquam. 


By all which it appeareth, Quod ex malis moribus bonæ leges ori- 
untur, 


C Purview eſt que nul ne veigne manger, herberger , 2. #ravch. 
ne giſer al meaſon de Religion, &c.] The miſchiefe ts at large yiie1etuuce de 


Flera lib. 1. ca. 29. 


4 ſet do wne in this Act, wherein it is to be obſerved , that over and above their Carlile, Anno 


owne competent maintenance, the reſidue ought to be expended in wozks of 35 E.. Lib. 8. 
charity, fo. 130.the caſe of 
Yereof Fleta faith, Et ne religioſi per onerationes indebitas ſuper vententium nnn 
depauperentur, per quod eleemolynas & ſervitia ſubtrahere cogantur, vel terras ys me a 
ſuas vendere, vel alienare, ex principis conltitutione prohibitum eſt, quod nullus ritcon tol. 37. 

bopitari præ ſumat in domibus religioſorum de aliena advocatione, niſi ſpecialiter 
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rogatus, nec ſuroptubus domus nec ſuis proprus contra tutorum domuum yo. 
luntatem. i 
Et per ceſt Statute nentend pas le Roy, que grace 


de hoſpitalitie ſoit ſuſtreit as beloignes.] Here it appeareth 
tbat the grace of hoſpitality conſiſteth in diſtributing to them that have 
nerde. ; 

Ne que les avowes des meſons les puiſſent per lour 


ſovent venues ſurcharger ne deſtruer.] This is evident, 


«| Purview eſt enſement que nul graund ne 2 per 
colour de parent, ou deſpecialtie, ou per auter affiance, ne 
auter encheſon, ne courge en auter parke, ne peſhe en 


auter viver, &c. | Yereof Flera ſ2ith, Nec etiam præſumat quis temere illi- 
centiatus currere in parco alieno, nec in alterius vivano piſcari, veruntamen fi 
contingat aliquis in hujuſmodi domibus per licentiam magiſtri domus vel ejus 
bali vi, quod non aperiat feneſtras inhibitas, vel alicuas frangat ſeruras, & vidualia 
vel alia bona violenter capiat , vel extrahat ſub colore emptionis, vel alio quoquo 
modo, &c, 

Here note that vivarium, vivary is here taken foz waters where fiſhes are 
nouriſhed and kept, 


Et que nul face barter blee ne prender blee, &c. 


This bzanch againſt purveiozs doth extend as well to Lap,as Eccleſiaſtical per- 
ſons, and is well explained and confirmed by divers and many Statutes. 


Et que nul preigne chivals, boefs, chares, ne charets 


niefs, ne bateux, ne auter choſe a faire carriage, &c.] 


And by the Statutes aboveſaid and many other, this bzanch concerning cariage 
is alſo well explained and confirmed, 


Et ceux queux viendront encontre les eſtabliſhments 


avandits, & de ceo loient attaints.] Here is contained the puniſh- 
ments ol ſuch as doe offend againſt any of theſe eſtablichments, as well at the 
Kings ſaſt ,as at the ſuft of the party grie bed. 

And herewith agreth Britton, foz he ſafth , Er auxi des Viſcounts & des 
touts nous auters Miniſters, Juſtices, & Coroners, & auters que gents de Re- 
ligion, & auters gents greveront per ſurcharges de lour venues pur herberger oveſ- 
que eux ſovent a auter coltages, oveſq; trope de frap de gents & per ſojour- 
ners de lour gents, & de lour chivaux, on de cheines, ou auterment per 
emprompts de lour chivaux on de cariage, ou de deniers, ou per begger me- 
time, ou fees, ou auter choſe a eux ou a alcun de lour meyne, ou de lour 
amys, & in ceocaſe ſoient puny per fyns. 


Et le roy defend, & commaund que nul deſormes face 


male damage, &c. This clauſe extends as well to Lap as Cccleſiaſt- 
call perſons. 


Et eſt purview que ceux points liont auxibien nous 
Counſellors, Juſtices de foreſts, et auters Juſtices, et autets 


gents.) Of theſe two bzanches Flera ſaith thus, Item nec graventur vir 
religioſi, perſonæ Eccleſiaſſicæ, vel alii, pro eo quod vetuerunt hoſpitium, vel vidu- 
alia alicui, vel proeo, quod queſti fuerunt de aliquo gra vamine eis illato in præ- 
diQs articulis contento, quod {i quis fecerit, & inde convincatur, puniatur per pœ- 

nam 
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nam ſupradi Sam, nec excipiantur in præmiſſis confiliarii Regis nec juſtic de forella, 
vel ali qu cunque Julticiarii vel miniſtri Regis, non magis quam mediocres, vel 
minores. 


Et que les points avandits ſoient mainteynes, &c.] 
This bꝛanch extends as well to Lay, as Eccleſaſttcall perſons. 


Et que nul envoie a meaſon, &c.] this is alto as generall 


as the fozmer. : 2 „ 

Note it is an article, Inter capitula Itineris de hiis qui miſerunt ad domus 
vel maneria religioſorum homines, equos, vel canes perhendinando ad cuſtum 
eorum. 


Uncore eſt purview que Viſcounts ne herbergent ove 


nulluy , CC.) Ofthis Fleta ſaith, De Vic provilum eſt quod non hoſpitentur 
alicubi niſi propriis ſumpribus, veruntamen conceſſum eſt, quod in domibus reli- 
gioſorum viciſſun per unam nodem tartum cum ſex equis, & non pluribus ſum- 
ptibus alienis in ſuis balivis hoſpitentur, dum tamen frequenter non venerint · 
Se Cap Itineris de Vicecomitibus venientibus ad hoſpitandum cum pluribus 
quam 5. vel. 6. equis in balivis ſuis, vel qui per frequentes adventus ultra quoſ- 
cunque oneraverint. 

Here is to be obſerved that often in Fleta, and other old Authozs and Sta- 
tutes this wozd perhendinate is uſed, which ſignificth to ſojourne, and perhen- 
diuationes ſignifieth ſojourning. 

And that we may note once againe fo2 all, whenfover an Act of Parliament 
doth generally pꝛohtbit any thing, as in this Chapter it doth, the party grie ved 
chall not have his Action onely foꝛ his pzivate reltefe, but the offender ſhall be 
puniſhed at the Kings ſuit fozthe contempt of his Law; and therefoze upon 
this Statute it ſhall be inquired at the Kings ſait, De hiis qui miſerunt ad 
domos vel maneria religioſorum vel aliorum homines, equos, vel canes per- 
hendinando ad cuſtum corum, & de Vicecomitibus venientibus ad hoſpitan- 
dum cum pluribus quam quingue vel ſex equis in balivis ſuis, vel qui per frequentes 
adventus ultra quolcunque oneraverint. 


CAP: I 


|? ap eſt enſement, que quant Clerke eſt priſe pur 
rette de felony, & il ſoit demande per Lordinary, il luy 
ſoit liver, ſolonque le priviledge de faint Eſgliſe, en tiel pe- 
ril come ils appent, ſolonque le cuſtome avant ſes heures 
uſe. Er le Roy amoniſt les Prelates , & eux enjoine en la 
foy que ils luy doient, & pur la common profit de la peace 
de la terre, que ceux que {ont endites de tiel rette per ſo- 
lempne queſtes des probes homes fait en la Court del Roy, 
en nul manner ne les deliverent ſans due purgation, iſsint 
que le Roy neit meſtier de mitter auter remedy. 


The miſchiefes bcfoze this Statute were thz&: 1. That the oꝛdinary would 
often challenge one foz a Clark that was none. 2. T hat when any that were oz 
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had abllity to be of the Clergy, were endicked of felony, the Oꝛdinarp would 
pꝛeſently demaund them, and the Court would deliver them without i:9uif, 
tion. Bat alwapes after this Statute, the Court tok an tnquiſitfon of office, 
Ur ſciatur qualis ordinario deliberari debeat. 3. That the Dadinartes would 
often deliver them without due purgation, whereby the King loſt his fozteiture, 
and offences remained unpuniſhed, 


C En tiel peril come il appent. ] Che perill was, that if the Odi 
narp ſhould demand any man foz a Clark that was none, his tempozaltics thouly 
be loz that contempt ſciſed, and ſome have holden that he would loſe that kran 
chile 02 paiviledge to demaund Clarks foz him and his Succeſſozs foy over, 
but ſ& the @tatute of 25 E. 3. Cap. 6. fo2 ſince that Statute it hath been holden 
but finablc, 


C Que ceux queux ſont endites de tiel rette per ſolemne 
enqueſt des probes homes en la Court le Roy in nul man- 


ner ne deliveront ſans due purgation. | Befoze this Statue it any 
Clark had ben arrcſted foz the death of a man, oz any other felony, and 
the ©2dinarp did demaund him befoze the ſecular Judge, he was bclivercs 
without any inquifitionto be made of the crime; and this appeareth by Ba. 
on, who wziting befoze this Statute ſaith, Cum vero Clericus, &c. caprus 
fuer pro morte hominis, vel alio crimine, & impritonatus , & de eo paatuc 
caria Chriſtianitatis ab ordinario loci, & c. 1mprifonatus ille ſtat im ei delibercur 
fine aliqua inquifitione facienda. 

But after this Statute, to the end that the Oꝛzdinary might have moze 
care of purgation to be duly done accozding to the pzoviſion of this Aa, when 
ap Clark was indicted of any felonp, and refuſed to anſwer to the felony, but 
claimed privilegium Clericale, and was demaunded by his D2dſnary, pet 
befoze he was delivered to the Ozdinarp, all the Recozds ſap, Sed ur fun 
qualis ei (s. ordinario) liberari debeat, inquiratur inde rei veritas per patriam: 
And thereupon an inquiſition was taken whether he were gullty of the taco; 
no,andif he were found gutltp, his gods and chatiels were tog fett, and his lays 
ſetſed into the hands of the King. 

Britton that wzote after this Statute, ſaith, Si lc Clerk encoupe de telony, 
(i. indite ou appeale de felony) alledge Clergie,& eſt tiel rrove{ s qͥ eſtun Clerke) & 
p Lordinary demaund, donques ſerra inquiſe coment il eſt tneicrne (1. culpable) & 
lil ſoit nient meſcrue,&c, donques il ſerra aroge touts quits, & fil ſoit meſcrue fi 
ſoient ſes chateux taxes, & ſes terres priſc's in noltre maine, & ton corps deliver a 
Ordinarie : Do as bp the one Authoz, who wzote a little betoze this Statute, 
and the other who wzote pꝛeſently after (together with the continuall pꝛaall⸗ 
thereof) the diverſity doth appeare. 

Monachus indiRtatus de felonia, petit privilegium Clericale, Abbas pri 
petiit eum tanquam ſuum profeſſum, & ad hoc fuit admiſlus loco ordinacii, inqui- 
rio capra ex officio dixit quod non culpabilis, ideo quictus receſſu, & ti culpabi- 
lis inventus fuiſſer, ad huc dio Abbati liberaretur & c. 

But of the allowance of the benefit of Clergy upon the arraignment, it was 
derp pꝛe jndictall to the Pziſoner, foz that he loſt his challenges to the inquel, 
that found him guilty, and yet apon the inqueſt of office fozmerly aſed, Lc ſciatut 
qualis ordinario liberari debet, he fozfeited all his gods, and chattels, and the 
p2ofits of his lands untill he had made his purgation; And therefoze that thaice 
te verend and learned Judge Sir John Priſot Chtefe Juſtice of the Court of 
Common Pleas ſtudping how to relicve the poꝛe pꝛiſoners that were deſtitute 
of counlc!l, with the advice of the reſt of the Judges in the ratgne of H.6. fo; 
the ſafety of the innocent, would not allow the Pziſoner the benefit of Clersy 
befoze he had pleaded to the fclonp, and having had the benefit of bis chal- 
lenges and other advantages, had bene convicted thereof ; which juſt and 
charitable 
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charitable courſe hath ben generalip obſerved ever ſince, 


C Sans due purgation.] Betoze this Statute, Purgations were 
unduly made, moze foz favour, then foz furtherance of Juſtice, whereby ma- 
lefacozs were encouraged to offend ; UWherefoze the King admoniſhed and 
enjoyned by this Act of Parltament the Pꝛelates upon the faith which they 
ought unto him, xc. to deliver no Clerks, that were endiced, withont dae 
purgation, as thep tendzed the common p;ofit of the peace of the Land. But 
this ropall admonition and injunction (and many other in ſucceeding Ages, as 
it by Parliament Rolls appeareth) toke little effec, but the abuſes in making 
Purgations in the end became ſo intolerable, as Nnene Elizabeth, by afſent 
of the Lozds ©pirituali end Tempozall, and the Commons in Parliament 
aſſembled, as matter uurefo2mable, toke it quite away; but pet, what the 
Law was therein befoze that ®tatute, is god to be knowne, and therefoze 
ſomewhat ſhall be ſaid thereof in the Treatiſe of the pleas of the Crowne, be · 
ing the pꝛoper place fo2 the ſame. 


——  _———— — - 


I 


Urview eſt enſement, que nul rien deſormes ſoit de- 

mande, ne priſe, ne levie per Viſcount, ne per auter, pur 
eſcape de laron, ou felon, jeſque a tant que leſcape ſoit ad- 
judge per Juſtices errants. Et que auterment le ferra, cy ren- 
dra a celuy, ou a ceux que tiel averont pay, quant que il 
avera priſe et reſceive, et au roy au tant. 


The miſchiefe befoze this Statute was, that Sheriffes in their Tournes, 
and Lo22s in their Lets, who had juriſdiction to enquire of eſcapes of 
the ves and felons, upon pzeſentment befoze them of ſach eſcapes, would 
levte fines oz amerciaments foz ſach eſcapes, foz that thep pzetended that the 
ſaid pzcfentment was not traverſable : Now (oz much as it required judge- 
ment in Law to oiſcerne betwine a voluntarp eſcape and a negligent in caſe 
of fcloap, and alſo whit ſhould be jadged an eſcape, and what not, they 
3 onelp, and the Judgement thereupon belonged to the Juſtices 
in Circ, 

Lhis Statute doth declare, that nothing ſhould be demanded, taken, oz le» 
vied by any Sherife, oz other, untill the elcape be adjudged by the Juſtices in 
Eire, and addeth a penalty if any ſuch thing be done. 

Foz p2oofe whercof, we find befoze the making of this @tatute,Quod eva- 
ſiones latronum ſecundum legem & conſuetudinem regni coram Juſticiariis 
regis itinerant ibus, & non alibi,debeant & conſueverunt judicari, & amercia- 
menta inde provenientia per ſummonitionem Scaccarii ſunt levand. We find 
alſo in the lame peare, that befoze this Ad ot; E. 1. was made another Re- 
tod. Quia evaſiones latronum coram Julticiariis regis itinerantibus, & non ali- 
bi judicari debent, mandatum eſt vicecomiti quod reſſituat 8. l. W. C. quas ab 
eo cepit pro e vaſione cujuſdam hominis, &c. Not that the Common Law, the 
milchiete befoze the Statute, and the purview of the Statute be underſtood, let 
vs peruſe the woꝛds of the Ac. 


7 Per Viſcount, ne per auter, &c. jeſque a tant que le- 


ſcape ſerra adjudge per Juſtices Errants.] Ey thete wozvs the 
Court 
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Court of the Kings Wench which is holden coram rege, fs not excluded, but 
p2:ſertment of ſuch eſcapes may be made there: Firſt , foz that this pꝛohibition 
bcoinncth with @heriffes , and therefoze the generall wozds | or by any o- 
ther wall be intended of Leets, being inferiour Courts, and not of the Zulli⸗ 
ces ofthe Kings Bench, being the higheſt of any oꝛdinary Court of Juſtice in 
England. Secondly, toz that the Court of the Kings Bench is an Eire, (the 
returnes there being Ubicunq; fuerimus in Anglia) and moze then an Etre; 
foz if the Kings Bench had come into a County where the Cire had ſit, the 
Cire had ceaſed, foz in præ ſentia majoris ceſſat poteſtas minoris. 

But by the Statute of 31 E. 3. it is cnaced, that eſcapes of the ves and fe, 
lons, dc. from hencefozth to be judged befoze anp of the Kings Juſtices 
wall be levied from time to time as thep ſhall fall, as well in the time paſt, 
as in the time to coms, 


— —— ͥ — 


„ 
D E wreck de mere eſt accorde, que la ou home, chien, 


ou chat eſcape vive hors de la niefe, la niefe ou 
bacell', ou nul rien, que la eins fuit, ne ſoit [adjudge] wreck, 
mes ſoient les choſes ſaves & gardes pur le vieu del vicont, 
coroner, ou al", ou del bailiffe le roy, & bailes en les mains 
ceux de la ville, ou les choſes ſont troves, iſsint que ſi nul 
ſue les biens, & puit prover que ils ſoient, ou a ſon ſeigni- 
our, ou en ſa garde peris, deins lan & le jour, ſans delay 
luy ſoient rendus: ſi non, remaigne au roy. Et ſoient priſes 
per le Vic & Coroners, & bailes a la ville pur reſpoign 
devant Juſtices de wrecke que appent a Roy. Et la ou 
wrecke appent a auter que au Roy, ci le eit per meſme le 
maner. Et que auterment fra, & de ceo ſoit attaint, ſoit 2. 
garde al priſon, & rent al volunt le roy, & rendra les dam- 
mages enſement. Et ſi le bailife le face, & ſoit diſavow de 
ſon ſeigniour, & le ſeign iour ne ottrie de ceo a luy, reſpoign 
le bailife, fil eit de quoy, & fil neit de quoy, rendra le 
leigniour le corps du bailife au roy. 


MPanp have doubted what the Common Law was bcfoze the making of 
this Statute ; and ſome have holden, that the Common Law was, that the 


goods wzecked upon the ſea were fozfeited to the King, and that they be fo?! | 


fetted allo ſince the Statute, unlefle thep be ſaved by following this Statute. 


To this J anſwer with Macrobius, Multa ignoramus, quæ nobis non laterent, 


Bradtli.z.t0.120 ſi veterum lectio nobis eſſet familiaris : Fo Bratton, who wzote befoze this 


Hrit, fo. 7. 26.85. 
let. li. 1. cap. 41. 


Statute, pzoveth, that this Act is but a declaration of the Common Lav, 
Magis proprie dici poterit Wreccum, ſi Navis frangatur, & de qua nullus viru 
evaicrit, & rraxime ſi dominus rerum ſubmerſus fverir,& quicquid inde ad tel 


ram venerit, crit domini regis, & c. & quod hujuſmodi dici debeant Wreccum» | 
verum eit, niſi ita fit, quod verus dominus aliunde veniens per certa indicla & | 
g 


| 
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ſigna docuerit res eſſe ſuas, ut fi canis vivus inveniatur, &c. Et eodem modo fir * 
certa ſigna appoſita fuer! mercibus & aliisrebus. | 

The Mirrour ſaith, A lour view ( s. les coroners) de wrecks a les appent den- Mirr. c. 1. f. 13. & 
quirer ou les wrecks vient a terre. quel les choſes, combien & la value diſtinct- <3 $. de wrecks, 
went per parcells. Et ſi home, beſte, oiſell, ou auter choſe vivant vint avecq; 
ou non. & iſſint per dividend ſoit livre a la prochein ville un ou pluſors pur ent 
reſponder al verey Seigneur (i. proprietarie) fi la vient challenger, & defreſuer 
de deins lan. 

And albeit this Authoz wzote after this Statute, pet he w2ote of the an- 
cient Lawes befoze the ſame, and is moze large then the wozds of the Ac : 
fo therein is named onely of aman, a dog, and a cat, that eſcapeth alive; and 
this Authoz ſpeaketh generally of any beaſt hawke, oz other living thing, ſo 
as he purſacth not this Act, but treateth of the Common Law. 

Rex pro ſalute animz ſuz, & ad malas conſuetudines abolendas, conceſſit, Not. cart. an. 28. 
quod bona in mati periclitata non perdantur nomine Wrecci, quando aliquis E. J Rot.claul. 


homo, aut beſtia vi vus de navi evaſerit. And now having cleared this point, Far! on 5 0 
let us peruſe the wozds of our Ad. Sir Hen. Confin- 


bles Caſe, 

C De wrecke de mere.] xurecke oz Shipwzecke is an Engliſh Cutunier de 
wozd, in French, Naufrage, in ancient French, Varech, in Latine,Naufragium, Norm-c. 17. 
legally Wreccum maris, Wrecke ofthe ſea in legall underſtanding is applyed 3E. 3. 11H. 
to ſuch goods as after @hipwzeck at ſea ere by the ſea caſt upon the land, 16. F. N. B. 112.6. 
and therefoze the juriſdiction thcreofpertatneth not to the Lozd Abmirall, but Sir Hen. Conſt. 
to the Common Law. Caſe, ubi ſup. 

Although this Statute ſpeaketh onely of Wrecke, pet this Statute exten- 
deth to Flotſam, Jetſam, and Lagan : foz which ſ&@ Sir Henry Conſtables caſe, 
lib. 5. ubi ſupra. 

The canſe wherefoze ozfginally Wrecke was given to the Crowne, od 
upon two maine Parximes of the Common Law; Firfk, that the pꝛopertp of 
all gods whatſoever muſt be in ſome perſon. Sccondlp, that ſuch gods, as no 
ſubject can clatme any pzoperty in, doe belong to the King by his pzerogative, 
as treaſure trove, ſtrapes, wzecke of the ſea, and others; becauſe of ancient 
timo, when the art of Navigation was not ſo perfect, noz trade of merchandize 
growne to ſuch perfection, as now it is,. it was a matter of great difficulty to be 
pꝛoved, in whom the pzoperty of gods wzecked at ſea was. Bracton ſaith, Bact. li f. cc. 8. 
Item tempore dicuntur res in nullius bonis eſſe, ut theſaurus. Item ubi non appa- ? *1-6-4 5- 
ret dominus rei, ſicut eſt de wrecco maris. Item de hiis quæ pro waivio haben- 
tur, ſicut de averiis ubi non apparet dominus, quæ olim fuerunt inventoris de ju- 
re naturali, jam effciuntur principis de jure gentium. Others have pelded ano - 
ther reaſon, that the Ning by old cuſtome of the Realme, as Load of the Nar- 
row Dea, is bound to ſcoure the Sea of the Pfrats and petie robbers of the 
ſea: and ſo it is read of that noble king Edgar, that he would twice in the peare 
ſcoure the ſea of ſuch Pirats, et. and becauſe that conld not be done without 
great charge, the Law gave unto him ſuch geods as be wzecked upon the ſea 
towards the charge. 

Ił a Ship be ready to periſh,and all the men therein foz ſafeguard of their lives Rot. pat. 23 Er. 
leave the Spip, and after the fozſaken Ship periſheth, if any of the men be ſa» · lan 
ved and come to land, the goods are not loſt. of 3 — 

A Ship on the ſea is purſued with enemies, the men fo ſafegard of their caſe. 46 Ez. f 
lives fozſake the Ship, the enemies take the Ship. and ſpotle her of her gods and Kor clauſ.; R.. 
tackle, and turne ber into ſca, by the weather the is caſt on land, where her men — 
arrived, and it was reſolved by all the Judges of England that the Ship was no ONO 
wzecke,noz loſt, 


C Home, cheine, ou cat. This Statute, as hath bene laid, being 
but declaratozie ofthe Common Law, theſe thꝛee inffances are put but ſoz 
examples, foz beſides theſe two kind of beaſts, all other beaſts, fowles, birds, 

hawkes. 
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Wefim. primer. Cap. 5. 


Brad. ubi ſupra, hawkes, and other living things are unnerffood, whereby the ownerſhip oz 
fo.1:0. 27 E. gc. pzoperty of the goods map be knowne : and Bracton pet goeth farther, Si certa 


13. by his marks 


cart or cocker, 


31 H.6.c.4.2 K. 3 


fo. 2. 2. 


Pl. Com. 366. 


Doct. & Stud. fo. 


118. 


5 H. 6. 27, pet 
otingham. 
Sir Hen. Conſt. 
Caſe, ubi ſupra. 

35 H. 6. 27. 


Regiſt. fo. 
F. N. B. I 2. 


Vide Raſt, Pl. 
cor-tol.6111 
15 R.2.Cap.3. 


Bract. Ii. 3. fo. i 20 


Britt. 7. 26·8 Fo 


2 R. 3. fol. i 1. 


Vide hic ca. 9, 20, 


24,526,129. 


Art. ſuper cart, 
cap - S. & 13. 
33 H. 8B. cap. :. 
Dier, 8 EI. 247. 
14 H. 8. 2.29 
31 Eliz cap. 6. 


7H. A cap. 14. 


ſigna appoſita fuerint mercibus, & aliis rebus, &c. 
C Mes ſoient les choſes faves & gardes per le vieu del 


Viſc, Coroner, &c.] pet it the goods be bona peritura, the Sheritfe 
map ſell ſuch goods within the peare, left they ſhould pertſh, and nothing be 
made of them; and therefoze fo2 neceſſity (which is excepted out of Law) the 
ſale in that caſe is good within the yeare. 


C Et poient prover , &c. deins Van & le jour.) wet it the 
owner die within the peare, his cxecutozs oz adminiſtratozs may make pzoofe, 
fo2 that this Ac is but a declaration of the Common Law. 

This yeare and day ſhall be accounted from the ſeiſure made as wzecke, fo; 
that is the thing whereof the owner map take the beft notice. 

But tfthe Kings goods be wzecked, and caſt upon ground, where a ſubjea 
bath wꝛeck of the ſea , who ſeiſeth the ſame , the King may make his pꝛooles 
at any time when he will, and is not confined to a peare and a dap, as the 
ſabjc is. 

Now if the goods 02 merchandiſes ſo caſt upon the land be not ſeiſed, as is 
afozeſaid, but taken awap by certaine wzong doers not knowne , the partie 
may have a Commiſſon of Oicr and Terminer to enquire of them, that did the 
treſpaCe, and to heare and determine the ſame, and to make reftitutton to the 


partie. 


C Devant les Juſtices del wrecke que appent al Roy.] 
That is, it hall not be tryed in the Admirall Court, but befoze the Kings Juſti- 
ces at the Common Law, becauſe the wzecke is ever caſt upon the land, 


C Et la ou wrecke appent al auter que au Roy, &c.] 
Mrecke myp belong to the @abjea, either by graunt from the Bing, oz by 
pꝛeſcription. 

Ol anctent time, wꝛecke of the ſea, and other caſualties, as treaſure trove 
in the land, ffrapes, and the like, were primi inventoris quaũ totius populi, ſed 
poſtea ad regem tranſlata fuerunt, quia non modo totius popuil, ſed reipublicz 
etiam caput eſt : But if treaſure be found in the ſea, the under ſhall have it 
at this dap. 


C Ec rent al volunt le roy.] That is, be fined at the Kings 
will, which is to be underſtood, that the Kings Juſtices, befoze whom the 
party is attainted, ſhall ſet the fine, Et non dominus rex per ſe in camera 
ſua, nec aliter coram ſe, niſi per Juſticiairos ſuos: Er hæc eſt voluntas regis, 
viz. per Juſticiarios,& legem ſuam, unum eſt dicere. 


Es pur ceo que elections doient eſtre frankes, cy defend 
le roy ſur la greeve forfeiture, que nul haute home, ne 
auter, per poyar des armes, ne per malice ou manaces, ne 
diſturbe de faire franke election. 


Ser the Statute of ) H. 4. that Knights of Shires foz the * 
: 


Cap.6. Wefem. primer. 
ſhall be choſen libere & indifferenter ſine prece aut præcepto. 

There were two milchtefs befoze the making ol this@tatute; 1. Foz that eledf- 
ons were not duly made. 2. T hat eleuions were not freely made; i both theſe were 
againſt the ancient maxime of the Law. Fiant electiones rite & libere fine interrup- 
tione aliqua: And again ·Electio libera eſt; fog befoze this Aa in the irregular raign 
of H.;.theCleco2s had neither their free,noz their due eled ions lo fomtimes by 
fozce, ſometimes by menares, and ſometimes by malice the Clecozs were fra- 
med, and wzought to make cledton of men unwozthy, 02 not elegible, ſo as 
thelr election was neither due, noꝛ free: This Act bzieflp rehearſeth the old rule 
of the Common Law, (foz that eledtons onght to be free) wherein both the 
laid points are included; 1. It muſk be a due election, and 2. It muſt beafree 
eledton. 

This Statute doth enad, that no man upon grie vous fozfeiture ſhall diſturb 
any to make free elea ion, and is excellently penned in two reſpects ; Firff, foz 
fhat generally it extendeth to all elec ions, that is to ſap ,to every dignity, office, 
oz place elective, be it Eccleſiaſticall oz Tempozall, of what kinde oz quality ſo⸗ 
eber. Secondly, the Aa is penned in the name of the King, viz. The King 
commandeth; and therefoze the King bindeth himſelf not to diſturb any Elecozs 
to make free clecion, as in the like caſe upon a @tatute made in the raigne of 
the ſaid King ; the Ac ſaying, Rex perpendens, &c. the ſame bound the King. 
Now that Eledoꝛo might make free and due elections without diſpleaſure oz fear 
thereof, by this Act of Parliament, as a ſare defence, the king commandeth 
the ſame upon grtevous ſozfeiture: And this Act extends to all elections, as 
well bp thoſe that at the making of this Ac had power to make them, as by 
thoſe whole power was raiſed, oz created ſince this Act, 


C Greve forfeiture. ] That is, the difturbers to be puniſhed by arte 
vous Fnes m impꝛiſonment. F 
- What offices and places be eligible, See Artic. ſuper Chart. Cap. S. and this Ad 


 extendeth to all clectfons in Counties, Univerſities, Cites,Co2pozations, and 


vther places, | | 
And thus much Hall ſaffice fog the under ſtanding of this excellent and necſſa- 
ry Ad. See herafter Cap. io. | | 


—  — 


CAP. #1. 
E. que nul City, Borough, ne Ville, ne nul home ſoit 


amerce ſans reaſonable encheſon, & ſolonque le quan- 
tity del treſpaſſe, s. franke home ſavant ſon contenement, 
Merchant ſavant fon Merchandiſe, et villein ſavant ſon gai- 
nage, et ceo per lour peeres. 


One miltbieſe befoze this Statute was, that ſeeing the wozds of the Sta⸗ 


Regula. 


7 H.6. 12. 


W. 2. 13 E. 1. c. c. 
PL Cam. The 
Lord Berklics 
Cale. 


14 H.4-20,22, 
Stæmf. Pl. Cor. 
168. c. d. 13 E. z. 
Coro. 38 1. 22E. 3 
ibid. 275. Dier 
12El. a8 g. ſemble 


Art . ſuper Chart. 
ca. 8. & vide hic. 
ca. 10. 


Cap. Itin. Vet. 
Mag. Chart. 
fol. 164. b. 


Mag. Chart. 


fate ol Magna Charta were Liber homo non amercietur, &c. it extended not 


ny to naturall and ſingular men, but te ſole bodies politique oz cozpozate, 
and not to Cozpozations,o0z Companies aggregate of many, as Cities, Bo- 
—.— and Towns. Another miſchiefe was, that many times not onely Cities, 
— — and Townes, but pꝛivate men alſo were amercied without cauſe. 
1. — the lald Statute ol Magna Charta extended but to him that was Li- 
Foz all theſe thzee this Statute p2ovideth, viz, that no City, Bozough 03 

| Z Town, 


13 E. i. Attach» 
ment 8. 
F.N.B. 170. 
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Mirror ca. 3. 4. 


Stat. Voc. Rag - 
man. Anno 4 E. i. 


Fleta lib. 2. cap. 2. 


Cap. Itineris vet. 
Mag Chart. 
fol. 154. b. 


Fleta lib. 2. ea 43 


Meg. Chart. c. 19. 


Brad. li. 3. ſo. 1 17 


Brit. fol 27. 


Weſiim. primer. Cap. y. 


Town, noz any man ſhall be amercted without reafonable cauſe, and 


to (he quantity of his treſpaCe, and upon this Statute the party grieve 


have an without any pꝛobibition pzecedent ; foz this Ac (va p16 
hibitjon of tt ſelfe, | 


And pet the Mirror doth take it, that all this was contained in the graund 
Charter, 


C Quantity de treſpaſſe. Here Treſpalle, tranſgreſſio ilgniſlethj of, 
fence, fault oz default, and ſo it is taken in many auncient Kecozds, as taking 
one example foz many: the Statute, that is called Ragman, ozvatneth that Jy 
ſtices wall goe thzough the Land, to enquire, heare, and determine the plaints 
and querels of treſpaſſes, as well of the Bayliffes and Miniſters of the King, 
as of the Bapliffes of others, and of other people whatſoever they be, extept 
appeales of telonp, ec. which was anderffod as well of outragious takings, ag 
of all manner ol treſpaſſe, contempt, neglec, defanlt, oz offence to the King oz 

other, qc. 

* — that ſenſe the Apoſtle ſafth, Ubi non eſt lex, ibi non eſt tranſgreſſio, 
Fleta deſcribing it ſaith , Tranigreſſio autem eſt, cum modus non ſervatur nec 
menſuta, debet erenim quilibet in facto ſuo modum habere & menſuram, 


— —— — Wo — — n _ 


CAP. FIT. 


Es priſcs des Conſtables, ou Caſteleins, fairs des auters 
D = des gents de la Ville, ou la Caſtles ſont aſsiſe. Pur- 
view eſt, * nul Conſtable ne Caſtelein deſormes nul man- 
ner de priſe ne face dauter home que de la Ville ou fon 
Caſtle eſt aſsiſe, & ceo ſoit paie, ou gree fait deins xl. jour, 


ſi ceo ne ſoit auncient priſe due au Roy, ou a Caſtle, oui 
Seignior del Caſtle. 


Ol this Chapter Fleta ſaith thus, Nullz priſz capiantur de aliquo per aliquem 
Conſtabularium Caftellanum, pra terquam de Villa, in qua ſitum fir caſtrum, & 
illis ſatisfact fit 1nfra 40 dies, niſi ſint priſe antiquæ debit” Regi aut Doro 
caſtri aut caſtto debend'. | 

Upon the Statute of Magna Charta, and this Ad, there were two Articles 
amongk others, that the Juſtices in Eyze enquired of, viz. De priſis factis pet 
Vicecomites, vel Conſtabularios, vel alios balivos comra voluntatem eorum quo” 
rum catalla fuerint : Item de priſis Domini Regis five in terra, five in mari, ii 
in aqua du'ci, five in libertatibus ſpectantibus ad caſtra ſua, five ad Civitates 
ſuas, five ad Burgos ſuos, vel in alis locis,quz ſunt, & quantum valeant, vel qui 
eas occupaverite cela verit, vel ſuffocaverit, & quis eas ceperit, Conſtabularius, vd 
alius, & quid valent.  _. | : 

Bracton treating of the Articles of the Juſtices in Eyꝛe ſaith thus, Depriis 
Domini Regis in texra, five in aqua dulgiy five ſalſa, & libertatibus ſpeRantibs 
ad Caſtella ſua, five ad Comitatum, five ad Burgos ſuos, quz ſunt, & quantum 
valeant per annum. 

And Britton wziting ot-the ſame matter ſaith, Fr auxi des priſes faits, pet 
nous Caſtellans, & autres que ſont perners de vittaile, ou de autre choſe, pe 
queux tiels prites ount eltre faits, & a queux damages, & de quels gents, & | 

tie 
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Cap.s. Weſt. primer. 171 
tel caſe, voillons nous que nul ne toit garrant per cont inuance de ſeiſin iu 
— hath it thus, De prifis factis per Vicecom̃, Conſtabularios, vel Fleta ubi bre 
alios contra voluntat* eorum quorum catalla illi ſuerint: Item de priſis Con- 
ſlabulariorum caſtrorum factis de bonis aliorum, quam eↄrum, qui ſunt de Villis 
abi caſtta ſta ſumt, &. de bonis eorum, &c. ſi non (atis fact fuer” intra 
49 dies, &c. 5 | 
It is to be obſerved, that inthe raigne or this King, and in moſt ol the ſuc: 
ceding Eingz, there have ban manp other Statutes made concerning Pur⸗ 
vepoze, vet never did any Kopozter publech any calc, that J have ſœne, and 
remember, that map ſ:rve foz the expoſition of any of them, and many pꝛo⸗ 
teedings have bene judicially upon many of them againſt Pur veyozs, which 
doc appeare of Retozd. Vide Magna Charta Cap. 19. andthe expoſition thereof, 
and the third part el the Dutitut es, Cap, Purreyors. 


— ñſ— — — 


C4. . 


T que nul fine ſoit priſe pur Beaupleder, ſicome auter- 
foirs fuit defendu en temps le Roy Henry, pier le Roy 
que ore eſt. 


That is fo ſap, by the Statute of Marlebridge,Anno 5 2 H. 3. where this Markb.cop. re, 
mattrr is cxplaincd. 


CAP. IX. 


J pur ceo que la Peace de la terre ad eſtre feeblement 

garde avant ces heures, pur defalt de bone ſuit fait 
lur les felons ſolonque due manner, et noſiment per en- 
chelon des franchiſes ou les felons ſont reſceves: Purview 
eſt, que touts communement ſoient preſtes, et aparailes, au 
commandement et a les ſummons des Viſconts, et au crie 
de pays, de ſuer et arreſter les telons, quant meſtier lerra, 
auxibien deins franchiſes come dchors. Et ceux que ceo 
ne ferront, et de cco ſoient attaintes, le Roy prendra a 
eux grevement. Er ſi le default ſoit trove en le ſeignior de 
la franchiſe, le Roy le prendra a meſime le franchiſe. Et fi 
le default ſoit trove en le Bailife, eit lenpriſonment dun an, 
et puis loit grevement rente, et fil neit de quoy, eit len- 
prilonment de ii. ans. Et ſi Viſcount, Coroner, ou auter 
Bailife deins franchiſe, ou dehors, per lower, ou per prier, 
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Mirror CLI. d 3 


Inter leges Re- 
gis Cmuti. 


Slanv. Ii. 14. c. 3. 


Bract. I. 3. ſo. 121. 


Mag. Chart. c. 3 5. 


Brit. fol. 19, 10. 


Fleta lib. i. c a. 24. 


Anno 4 E. 1. 


4B. 1. De offic, 
Coro. Vid. 13 E. i 
Stat. de Winch. 
28 E. ca. 11. 

27 Eliz. cap. 13. 


Cap. Itin. Vet. 


Mag- Chart. 59. 


W. z cap. 29. 
5 H.. c. a. 
1 H. 7. 1. b. 


Weſtm. primer. Cap. p. 
ou per poies, ou per nul manner daffinity, concelent, con- 
ſentent, ou procurent de conceler les felonies faits en lour 
Bailies, ou auterment, ſe teignont attacher, ou arreſter les 
misfelants per la ou ils purra, ou auterment ſe feignont de | 
faire lour office, en nul maner de favour des misfelants, | 
ct de ceo ſoient attaintes, que ils cient lenpriſonment dun 
an, et puis ſoient | nga rentes a le volunt le Roy, 
ſils cient de quoy, ſinon, cient lenpriſonment de iii. ans. 


C Pur default de bone ſute fait ſur les felons in due 


manner. | Some have thought that Hue and Cry babe ben grounded upon 
this Statate, but this Act pzoveth that Hae and Cry foz the app2chenfion of 
Felons was befoze this Statute, foz it findeth fault that god ſuit, that ts, freſh 
ſuik, was not dulp made; And ft appeareth that Hue and Cry in thoſe caſes 
bath ben by the auncient Lawsof this Realme. 

The Authaz ef the Mirror wziting of the auncient Laws befo2c the Conqueſt 
under the title Des articles des viels Royes ordcines, ſaith, Ordcine fuit que 
cheſcundel age de xiiii. ans, & ouſtre de mortels pecheors enſuivre de Ville, & Vile 
a Hue & Cry. 

Si quis latronĩ obviam dederit, eumque nullo edito clamore abire permiſerit 
quanticunque fuerit latronis vita æſtimata, extremum ſolvat denariolum, aut pleno 
& perfecto jurejurando de facinore nihil habuiſſe cogniti confirniato. Sin quis 
proclamantem audierit, neque vero fucrit inſecutus, ſux in Regem contumaciz (ni 
omnem criminis ſaſpicionem diluerit) purnas dato. 

Glanvill calleth Þne and Cry Clamor popularis juxta Aſſiſam (i. Statutum) 
ſuper hoc proditam. But this Statute is not now extant. 

Bratton of Hue and Cry ſaſth , Statim & recenter inveſtiganda ſunt veſtigia 
male factorum, & ſequenda per ductum carectæ, paſſus equorum, & veltigu 
hominum, & alio modo, ſecundum quod conſultius & melius ficri poll, 

And it is one ofthe Articles of that auntient Court ofthe vie w ol ſrankpledge 
— antiquity we have ſpoken befoze) to enquire of Hue and Cries lebied 
and d. 

All theſe Authozities were befoze the making of our Act and therefoꝛe it was 
trulp (aſd, whoſoever ſaid it, Pervetuſta Anglorum lege ſancitum eſt, ut ſi qui 
dammum ex furto paſſus, aut qui ipſam ſpoſiatum viderit, ſontem per acclama. 
tionem inſequatur, Conftabularius ejus Villz cujus opem implorat , auxili 
ciere furemque perquirere debeat; quod fi furem illic non deprehenderit, in 
proximam commigrare, & Conſtabularium ad ferendas ſuppetias iterum invo- 
care, &c. 

Ofthis Hae and Cry our auncient Authozs ſince our tatute have alſo wzit- 
ten, and divers Ads of Parliament have ſince ben made concerning Pue and 
Cry, as the Statute De officio Coronatoris, made the next peare after our Ad, | 
where it ts ſad, Et᷑ omnes ſequantur huteſunn, & veſligium, i fieri poteſt; & qui 
non fecerit, & ſuper hoc convictus fuerit, attachĩetur, quod fit coram Julticiariis de 
gaola, &c. 28 E. 3. & 27 Eliz. 


¶ Au commandement et a les ſummons des Viſcounts,&c.] | 
Pen ought to be in theſe caſes at the commandement of the Sheriffe, ſoꝛ he had 
Cuſtodiam Comitatus committed to him; and he that goeth not at the commm | 
dement of the Sheriffe oz Conſtable at the Cry of the Country, that fs, upon | 
Hae and Cry,. ſhaltbe grievoufly fined and impꝛiſoned. 


CO | 


Cap.9. Wefim- primer. 


C Ou a crie de pais.] note, inlega!l under ſtanding Hue and Erie 
is all one; in ancient Recozds they are called Huteſium & Clamor , and here 
Cree is uſed foz both. And this ue and Crie map be by hozne and by votce, 
avec hue & crie de corne & de bouche. Yow the Hue and Crie ſhall be made, and 
all incidents thereunto, pou ſhall reade in the aboveſaid Statutes, and in our 
Repozts pou ſhall find how the ſame have been expounded. 


C De ſuer & arreſter les felons.] By theſe woꝛds it is hol 
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Micr cap. z. 
Bratt, ubi lup, 


Lib.7.00.6.7. 
Diet 23 EL 379. 


29 E. 3.39. 111 


den, that there muſt be a fclonte done, oz elſe the arreſting ofthe party, though 4 gH.7 5 
it be upon Pane and Crie, is unlawfull, becauſe it wanteth a foundation ; bat Ii 


a felonte be done, and the Hue and Crie is againſt one,that is neither indicted, 
noz of ill fame, noz ſuſpictous, noz unknowne , pet the arreſt of him is law: 
fall, though he be not guilty ; foz the Hue and Cie of it ſelfe is cauſe ſufficient, 
where there is a foundatton of a felonte committed. And he that levieth Hae 
and Crie upon another without cauſe, ſhall be attached and puniſhed fo diſtur- 
bance ofthe Kings peace, 


C Auxibien deins franchiſes come dehors.] gryis was not 
intended of Sancuarſes, but of Lozds, and others, that had Franchiſes of Jn- 
fangtbeſe, Datfanathefe, and the like. 


C Le Roy prendra eux grevement.] Chat is, at the Kings ſait 
they ſhall be fined grtebouſly, and impziſoned, 


C Et ſi le default ſoit trove in le Seigniour de la franchiſe, 


le roy ſe prendra a meſme le franchiſe.] t temeth hereby, that the 
Franchile is loſt foz eber, foz the wozds be, that the King ſhall take to bimſelfe 
the Franchiſe, (viz. as kozkeit.) : 

¶ Et ſi le default ſoit trove en le bailife, eit lenpriſonment dun 


an, &c.] And this is accogting to the old rule , Qui non habet in zre, luet 
in corpore. 
C Et ſi Viſcount, Coroner, ou auter bailife de fran- 


chile, ou de hors, &c.] Kote here five things are rehearſed , as 
cauſes wherefoze Sheriffes, and other the Kings Officers and Pinilkers of 


(the baſeſt,and pet the moſt fozcible of all affections.) 4. Sanguine, any man- 


C lis eyent lenpriſonment dun an, &c.] gete bere the pu- 


niſhment foz concealment of felonies , oz conſenting to, oz pzocuring the con- 
cealment of the ſame; foz all this makc not them acceſlarie to the felony, foz then 
they were to have been puniſhed in another maner,but it is called miſpziſion, 03 
concealment of fclonfe, Obſerve well the puniſhment of this miſpʒiſion, but the 

thereof appertaines to the Treatiſe of the pleas of the Crowne, and 
therefoze this little touch here ſhall ſuffice. de the 3. part of the Inſtitutes, 
Cap. Miſpriſion. 


C Al volunt le roy.) S& yere Cap. 4, 10, 1. 
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CHE: 


Cap.lrin.ſo.r55- J pur ceo que petits gents meins lages ſoient eſlicu. 

ore de novel communement al othce de Coroner: & 
meltier ſerrroit que probes homes loialx & lages le intermel. 
lent de cel office : Purview eſt, que per tours les counties 


ſoient eſlieus ſuffiſant homes Coroners, des plus loyals & 
plus ſages chivallers, queux melius ſachent, puiſſent, & 


voilent a cel office entender, & que loyalment attachent «© 


repteſentent les plees de la corone. Et que le Vicont eit con. 
ter- rolles ove les Coroners, auxybien des appeales, come 
des enqueſts, de attachments, ou des auters choles , que 1 
cel office appendent. Et que nul Coroner riens demande, ne 
preign de nulluy pur faire ſon office, ſur paine de la greeve for 
feiture al Roy. [14 E. 1. Stat. Exon. 

The miſchiefc be foze doth appeare in the P2camble, viz. That men of ſmal! 
value ond little underſtanding, of late time were choſen to the cefffce of 8 Ce. 
roner, where it would be needfull that a Cozoner ſhould have five qualtties: 
1, That he ſhould be probus homo: 2. Lawfull, i. Legalis homo: 3. Ol 
ſufficient underſtanding end knowledge: 4. Of good ability end power to 
execute his office acco;ding to his knowledge: 5. And laſtly, of diligence and 
intendance foz the duc execution of the ſatd office. And reaſon required it 
ſhouid . be, foz that Cezeners were in thoſe dapes the p2incipall gardeing 
of the Peace, and therefc2e the Common Law did not cnelp require expert 
men to be Cozovers, but men of ſaffictent ebility and !1velthood fox the 
purpoſes : 1. The Lawpzeſumes that they will doe their duty, and not of 
fend the Law, at the leaſt fo2 ſcare of punichment, whereunto ther lands an) 
goods be ſubjcct. 2. That they be able to anſwer to the King all ſach fines 
and duties as belong to him, and to diſcharge the Country thercof , where- 
with the Country being their electozs were chargeable , as hercafter ſhall 
be torched. 3. That they might execute their office without b2ibery. An 
theſe — p:opcrties ate neceſſary to every Officer, Vide tye laſt claule d 
this Ac. f 


C Soient eilieus.] It is to be knowne, that the office of a Coꝛoner ever 
was, and pet is eligible in full County by the Freeholders, by the ings Art 
De Coronatore eligendo: and the reaſon thereof mas foꝛ that both the Ning and 
the Coanury had a great intereſt and benefit in the due execution of his office; 
and tycrefoze the Common Law gave the Freholders of the Connty tobe cle, 
no25ot him, And foz the ſame reaſon of ancient tune the Sheriſfe called Vice 
comes, who had cuſtodiam comitatus, was alſo eligible : Foz firſt, the Carle 
himſclfe of the County had the office of the @heriffe of thc County,and When b: 
gave tt over, the Vicecomes(as the weed ſignifieth) came in ſtead of the Cale, 
f was eligible by the Freeholders ofthe County: And mezeover, foz the ſam? 
cane were conſet vatoꝛs of the Peace in ltke manner choſen, and ſo were, an 
ret arr clecteꝭ the Uierterozs ofthe Foꝛeſt, end all theſe fo2 the time of pact: 
39 the time of war, there were likewiſe leaders cf the Counties ſouldters, al 


— 


iclent ume cholen by the Fræholders of the County. 


— — 


— —— — 


— — 


0 Om „% % COomRG———=y 
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rant & aliz poteſtates & dignitates per provincias & patrias univerſas, & per 
95 — tots regot — pn ton qui Heretoches apud Apglos 
yocabancur, ſeilicet Barones, Nobiles, & infignes ſapientes, & fideles & animo- 
ſi: Latine verò dicebantur DuRores exercitus, apud Gallos, Capitales Contta- 
bularii, vel Mareſchalli exercitus. Illi vero ordinabant acies denſiſſnnas in præ- 
lis, & alas cenſtituebant prout decuit, & prout eis viſum fuit, ad honorem co- 
tone, & ad utilitatem regni. Iſti vero virt * eligebantur per commune concili- 
um pro commune utilitate regni, per provincias & patrias univerſas, & per ſin- 
los comitatus in pleno Folkemote, ſicut & * Vicecomites provinciarum & comi- 
tatuum eligi debent, &c. 

The Mirrour ſpeaking of the Articles by old Kings ozdained, faith, Aux! 
fuer'ordeines Coroners in cheſcun countie, & Viſcounts a garder le pais, quant les 
countes ſoy demiſteront del gard, & c. And the Sheriffe was choſen by Writ dire- 
>ed to the Tozoners, | 

And ſd were the conſervatozs of the Peace eligible alſo, by Writ directed to 


the 

Foz the Uerderoz, he is fill choſen by the Freholders of fhe County by the 
Kings Writ. 5 2 7ů— 

' Dur King in the 28. peare of his raigne reſtozed to his people the ancient 
election of Sheriffes in theſe wozds, Le roy ad grant a ſon people, que ils eient 
election de lour Viſconnt en cheſcun Countie, on Viſcount neſt my de fee, filz 
voilliont. 

But now bp the Sfatate of 12 R. 2. the Chancelloz, Cteaſurer, n per of the 
P3ivy Soale, Steward ofthe kings houſe, the ings Chamberlaine, Clerke 
of the Rolls, Jufttces of the one Benchand of the other, Barons of the Exche- 
guer, and all other that wall bs called, are to 0zdaine, name, oz make Sheriffes, 
ſhall be firmly ſwozne that they ſhall not ozdafne, name oz make any Sheriffe, 
fo any gift ez bzocage, fadour oz affection, bat thatthep ſhall be of the moſt law- 
fall mens and ſafficient, to their eſtimat ion and kRowledge, . - 

It is holden in our Boks, that albeit the King dieth, yet the Cozoner, be- 
tauſe hs is elected by the Freholders of the County by Writ, and retourned of 
Retozd in the Chancery , which is a judictall au, rematned, and ſo of the Mer⸗ 
dero: otherwiſe it is of Judges and Juſtices, that hold their places by Writ, 
Commiſſion, Letters Patents, oz otherwiſe at will, which might de 'a reaſon 
wherefoze the Sheriffe of ancient time was eligtble, foz that he had cuſtodiam 
comitatus, and a pzincipall conſervatoz of the Peace; and therefoze his au⸗ 
thozitp ould not ceaſe by the death ol the King , no moze then that of the Co⸗ 
roner. . 

Now ſ&ing that Cozoners are elected by the Connty, if they be inſufficient, 
and not able to anſwer {ach fines and other duties in reſpec of their office, as 
they ought, the County as their ſuperiour ſhall anſwer the ſame: As foz exams 
ple, the County of Kent made electfon, by fozce of. the Kings Wret, of William 
Herlizon ts be one of the Cozoners foz the ſame County, who after was amer- 
tied pro-falſo rerourno 40.5. whereupon Pꝛoceſſe went out to the Sheriffe to le- 
vie it; the Sheriffe upon his oath ſaid, that the ſaid William Herlizon non habet 
rerras vel tenementa, bona ſeu catalla in baliva ſua, nec habuit, unde dict dena- 
ru levari poſſint : Now ſaith the Recoꝛd. Et quia ipſe Coronator electus fuit per 
comitatum,&c. ita quod in defectu ejuſdem Coronatoris totus comitatus ut ele- 
ctor & ſuperior &c. tenetur Regi reſpondere ; præceptum fuit nunc Vicecomiti, 

quod de terris & tenementis hcminum totius comitatus in baliva ſua fieri fac 
prædictꝰ 40. s. And the like law was of the @heriffe,and other the ſaid Officers, 
when they were eligible. But now let us returne to the pur bie w ol our Ac, 


C Homes Coroners.] The number of Coꝛoners are not ſet down 
by Law: in moſt Counties there are foure, in ſome Counties xe, in ſome 
fewer, and in ſome Counties one. 


Foz the wozd Coronator, ſi Mag. Cart. cap. 12. 
C Suf- 


175 


Inter leges Edw. 
regis,cap. de 
Heretachiis. 


Nota. 
*Nota- 


Mirr. cap. 1. g ;. 
Rot. pat. an. 3. E. i 


Art. ſuper cart. 
an. 28. B. 1. c. B. 13. 
Vide ſupra. 


12 R. 2. cap. 2 
Vide Stat. g. E z 
De Vic“. 14. B. 2.7 


Dier, 1E HHO. 16; 


In Scaccar. inter 
præcept. Term. 
Hill. anno 14. E. 
ex parte Remẽ b. 
Regis. 20 H. 9. 


Reſpondcat ſu- 
perior. 


23 afl. p. 7. 14 H. 
34 39 H 6 40. 
FN B16; k. 
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Li S . 41. G rei- C Sufficients.] Sufpciens is a large wozd, and implyes as much ag 
ſlies caſe. F. N. B.  jdoneus, and it hath two of the attributes mentioned in the Pzeamble, that is, 


_—_— lawfull, and ſage. 
C Chivaliers.] In ancient times none were choſen under the degre 


14 E. 3. cap 7. 


Brit. 3. b. Flet. lib. gf Knighthood to be Cozoners. But ſome ſap, that this wozd ( Chivaliers) 
r er was put into this tatute, to the end that the party to be choſen might haveſuf- 
Clas gif lf fictent in the County, which may ſerve foz interpretation of divers other ti 
164. Sce the next tutes, being actompanted with uſe and experience. 


Chap.&Ciup.35 ( Queux melius ſachent, puiſſent, & voilent a cel office 
entender , &c. Qui melius ſciant, poſſint, & velint officio illi intendere, &c · 


Stat de milit. 


Reg iſt. 177. b. 

F. N. B. 163. m. Note well thele that qualities. g 5 

1 1 : Now what cauſes there be to remove a Cozoner, Vide Regiſt, & F. N. B. 
. * 4 1 up. 


Que les Coroners loialment attachent & repreſentent 


Mirr.lib.x.capde les plees del Coron, &c.] By this it appearcth , that the Cozoner is 
officede Coro» Fadge of the cauſe, and not the @heriffe ; and this agreth with our old and 
ner.b128-b-3-10 latter Books, onely the @beriffes habe counter-rolls with the Cozoners by 
Flac lib 1 cap. 8. fozce of this Act, and therefoze a Certiorari may be directed to the Sheriffe and 
K 25.4 El. Stat. Cozoner to remove an appeale by Bill befoze the Cozoner, becauſe the Sheriff 
de officio Coro- hath a counter · roll: But it the Certiorari be directed to the Sheriffe onelp in caſs 
nar, Regiſt. jud. of appeale oz inniqment of death, it is not ſufficient to remove the Recozd, be 
72 Lie. k :g. cauſe he is not Judge of the cauſe , but hath onely a counter-roll, Vide Magna 
Char.cap.t „ Chart. cap. 1. manp authozities cited there concerning this matter, 

Hic cap-14- ' BS 4 : . 
eh. C Et que nul Coroner riens demaund, ne preigne de 


:4E.1.5:rde nulluy pur faire ſon office, ſur peine de la greve forfeiture al 


Exonia. 


; H.7.cap.r. Roy.] Andtbts was the ancient Law of England, that none having any of 
— 26. fflte concerning adminiſtration ot Juſtice, ſhould take any f& oz reward ol an 


ſabjec foz the doing of his office, to the end he might be fre and at liberty to 
doe Juſtice, and not fo be fettered with golden lers, as fetters to the ſuppzeſ- 
fon oꝛ ſubverfion of truth and juſtice: And therefoze this &tatute was made 
in affirmance of the Common-Law ; this onely is added, ſur paine de greve for- 
feiture al roy. HE 

A Coꝛoner received 1.d. ot every Uiſne when they came befoze the Judges 
in Eire, as belonging to his office, which was neither againft the Common 
Law, noz this Statute; foz he toke it not foz doing of his office, but a right 
due to his office, which might have a reaſonable beginning, viz, foz and to 
wards his travatile, attendance, and charges, 


2 Ecz.ccron 372, 


; H. v. cap. 1. And this Statute ſtod in fozce untill the Statute made in; H. y. ca. 1. which 
gave him a feof xiii.s.iili.d. upon the view of the bodp,of the goods of the mur- 

: derer, Ic. 10 ' p 
zH.2.cap.y, -:Bat tftho,Cozoner ſit upon the view of any flaine by miſaddenture, hs thall 


babe nothing . , Pozs ſhall be ſaid hereofhereafter, Cap. 26. 


— 
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CAP. XI. 


7 T pur ceo que pluſors reintes de mort de home, & que 
Ed culpables de meſme la mort ſont ( per favorables en- 
queſts, priſes per Viſconts & per bre le Roy que et ap- 
pelle Odo & atia) replevies, * a la venue des Juſtices 
errants : Purview eſt, que tiel enqueſts ſoient deſormes 
priſes per probes homes eſlieus per ſerement, dount les deux 
ſoient a meines chivalers, que per nul affinitie, touchent a 
les Priſoners, ne auterment ne ſoient ſuſpectious. [Gloc.c.9: 
Wieſt. 2. c. 29. 


Der the 26 C ol Magna Charta where this matter is handled at large, Mag · Cartes. 6. 
2 —— ned, and how this Writ De odio & aria was taken 
awap, and ſince revived by a later Statute, as there it appeareth, 


CAP. X II. 


Urview eſt enſement, que les felons eſcries, & queux 
ſont apenement de male fame, & ne ſoy voilent mitter 
en enqueſts des felonies que homes met ſur eux devant Ju- 
ſtices a la ſuit le Roy, ſoient miſes en la priſon fort & dure, 
come ceux queux refuſent eſtre al Common Ley de la ter- 
re, Mes ceo neſt mye a entender pur Priſoners que ſont pri- 
les per legier ſuſpection. 


C Que les felons.] bis ptetuts extendeth not to Treaſon, which 
is the det offence, noz to petit Larceny, which is of all felonies the 


This Act doth extend as well to women as to men, and ſo it voth 
divers auncient and late 


15. I. 4.31. Stam. 
phcor. 150. 


appeare by Tr. 4e. ELcoras 
p2ecedents, and to that nd the makers of this Act did Regt, Hot. . 
Jane Wiſcmans | 


uſe this generall wozd, Felons. caſe 

C Eſcries et apertement de male fame. ] go perſon ſhall be put to 
this unlefſe , (s 
1 the matter be ovident oz pꝛ0 which is the duty ol 

C Ne ſoy voilent mitter en enqueſts des felonies.] 

This Ac ſpeaketh onely of indictments at the ſatt of the King. But the judge- 
ment of Paine fort & dure was at the Common Law, both in appeales, and in 
indtaments. 4. Af. Pl. zo, 


fands mate 5 H. 1. 4 E. 4. 11 
without 7E ·＋ 9. 14 E. 7 


A man map * firff, when he 
| a 
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4E. 411.7 E. 419 
14 E. 4. 7. 


3 H. 7. 3. & I Z+ 


Stamf. Pl. Cor. 
149 f. 


$8 H.4.2- 
Stamf.PI.Cor. 
ubi ſupra. 

21 E. 3.18. 


8H. 41.4 E. 4.1 1. 
Tt. 40 El. ubi ſup. 


Cap. iz. 


eaking ol any thing, and then it ſhall be inquired, whether de fa» 
— — by the Act of God; and if it be found, that it was by the A of 
God, then the Zudges of theCourt(who ever are to be of counſell withthePziſg, 
ner, to give him Law and Juſtice) ex officio ought to inquire whether he be the 
ſame perſon, and of all other Pleas which der might have pleaded, it ha 
bad not ftod mate. 
And note well the aboveſaj wozds of our Boks, | whether of malice, az 
by the Aa of God] foz if ma be.the Wallooer truth cannot ſpeake, and yet 
being not mute by the Act of God, de ſhall be fozthwith put to his penance, ag 
11 e delinguent cut out his dune tongue, and thereby become mute. 

Not 


Weſtm.primer. 


kinde of mute is, when the Pziſoner can ſpeake, and perhaps 
pleade gutltp, oꝛ pleade aiplea in Law, and will not conclude to the cnqueſ 
arcozding te this Ad; oz ſpenke much, but doe not directly anſwer, gc, fo; 
Tem'eſt nihil dicere, & inſufficienter dicere: to be ſhozt, when in the end he 
will not put hitnlelfe upon the enqueft, that is, De bono & malo to be tried 

God andthe-Conntrey, then this Ac is ſufficient warrant, if the canſe by 
evident 62 pꝛobable, to put him to his penance; but ifhe de murre in Law, andit 
be adjudged againſt him, te ſhall have judgement to be hanzed: And though by bis 
demurrer he refuſe to put himſelfe upon the enqurft zccv2ding to the Letter of 
this Ac ct f02.as much as he is out of the reaſon ts Ad loʒ that he refuſeth 
not the triall of the Common Law, the demurr:r bag allowed to bim by Lay, 
and to be tried by the Judges, he ſhall not be put to his penance, but have judge 
ment to be hanged; and ſo it is if he challenge above the number of 36. he ſhall 
be hanged, and not have Paine fort & dure. 


C Al ſute le Roy.] This Ad extends not to the ſalt of the party 
by apveale, becauſe the judgement of Paine fort & dure was both in appealeand 
indictment at the Common Law, as bath ben ſaid, and hereaſter ſhall be ſaid 
and pzoved. . h 


C Sojient' myſes en la priſon fort et dure.] wyon theſe wunde 
there have bene divers opinions; Firſt that the puniſhment of Paine for & 
dure was given by this Ad. 

Dome other have holden, that at the Common Law foz felony the Pziſoner 
ſtanding mate would upon à Nihil dicit be hanged, as at this dap it is in caſe 
of high Trealon, and, as they lay,in caſe of appeale. Others have holden that it 
the Common Law, in favour of life he ſhonld neither have Paine fort & dure, 


noꝛ have judgement to be hanged, but to be remaunded to Pziſon untill he would 


anſwer. 
Foz the finding out of the *roth herein, let ns firſt ſ&, what the judge: 


ment, which our Ac calleth Forr & dure fs, and then what the reaſon ſhould | 


be that lo ſebere a judgement is given in that caſe, 

The jo%ement is. that the man oz woman ſhall be remaunded to the Pziſon, 
and latd tyere in ſome low and dark houſe, where they hall lie naked on the bare 
earth without any litter, ruſhes, oz other clothing, and without any garment 
about them, but ſomething to cover their pzivy parts, and that they Chall lie upen 


their backs, their heads uncovered and their tet, and one arme Wall be dzawne | 


to one quarter of the houſe with a cozd,and the other arme to another guarter,and 
in the lame ſhall be done with their legges, and there ſhall be latd upon 


their dodtes lron and ffone, ſs mach as they may beare, and moze, and the nett 


day following they ſhall have thz& mozſels ofbarly bzead without anp dꝛink . and 
the ſecond day they ſhall dzinke thzice of the water that is nert to the houſe al 


the Pziſon (except running water) without any bzead,and this ſhall be their dit 


anttil thep be dead. 


Oo as upon the matter they ſhall die thz& manner of wapes, viz. Onere, ſame 
& frigore, by weight, famine, and cold, and therefoze this puniſhment (i i 
wer? 


/ 
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were executed accoꝛding to the ſeverity of the Law) ſhonld be of all other the 
moſt grievous and fearfull. But what ſhould be the reaſon of this ſo terrible a 
judgment ⸗ This Ac anſwereth, becauſe he refaſeth to ſtand to the Common 
Law of the Land, that is,lawfull and due triall accozding to Law, and therefoze 
his puniſhment foz this contamacy without compariſon is moze ſe vere, laſting, 
and grievous, then it ſhould have bene foz the offence of felony it ſelfe; 
and fo2 the felony it ſelfe, it cannot be adjudged without anſwer. 

No let us examine the opinions aboveſatd, and we hold, that none of 
them are conſonant to Law; fo2 as to the firſt, we hold that this heavy puniſh - 
ment was not given, that to, fir ſt inflicted by this Act: foz what Court, oz Jud: 
ges upon theſe wozds | have ſtrong and hard impꝛiſonment | could frame ſach 
a judgement as is aboveſaid, conſiſting upon ſo many divers particulars» and 
therefoze it muſt neceſſarily follow, That the ſaid puniſhment which this ſtatute 
calleth Fort & dure impziſonment, becauſe the penance was to be done in Pꝛi⸗ 
fon, was befoze this Act, but ſufficiently ſignified (as it hath bene ever ſince) 
by theſe t wo Tpithets, Fort & dure; ſo as this Ad ſetteth fozth the quality of the 
judgement, and not the judgement it ſelfe, 

2, This da deſcribeth what perſons ſhall be puniſhed by Paine fort & dure, 
viz. notozious felons, and which be openlp of ill name, but ſetteth not downe 
(as hath been ſaid) what the puniſhment ts, but pꝛovideth it hall not be foz 
legfer ſuſpitton. 

3. All Boks, that held with great authozitp, that in caſe of appeale the P2f- B tirror ca. 5.5 4. 
ſoner upon ſtanding mute ſhould have judgement De paine fort & dure, do pzove 4: Af. p.30. 
that ſuch a jadgement was befoze the making of this Ad, foz this Statute 8 nr E. 4. 11 
extends not to appeales, which are the ſuit of the Subjec, but onely to the ſutt f . "7-2 
of the King, which is by way ol indictment: and herein the wozds of Flera are Britton (ol 40. 
very remarkable, Si autem appellatus nihil reſpondere velit, &c. & appel lans 
inde petierit judicium, indefenſus remanebit, morti tamen non condemnabitur, ſed 
gaolæ cornmittetur &c. And thete ſetteth do wne the penance, which ol neceſlity 
muſt be (as hath been ſaid) by the Common Law. And herewith agreth Britton 
that wꝛote ſone after this Ad; ſo as the penance in caſe of appeale, is both bp 
auncient and ſound authozity. | 

To the ſccond opinion» if the Pꝛiſoner ſtanding mute ſhould be hanged by the 
Common Law; The aunſwer tothe firſt doth anſwcr this alſo, and if he ſhould 
be hanged by the Common Law, this Statute taketh it not awap,but ozdatneth 
that he wall have ſtrong and hard impziſonment. And therefoze by their opt- 
nion, the felon ſtanding mate might be hanged at this dap, which is againſt all 
our Boks, and againſt conſtant and continuall experience. 

To the third, Let no man imagine that the Common Law, which is the abſo« 
late perfection of reaſon, could foſter ſo unreaſonable and unjuſt a meane of en: 
couragement of felons, that they by their owne contumacy againſt the Common 
Law ſhould ſuffer onely one of the lo weit paniſhments, viz. impziſonment untill 
on would anſwer ; and the anſwers to the firſt are anſwers to this 
alſo, 

Hob let us ſe what our auncfent Anthozs (who as pou have often perceived, 
have heretofoze bene our god guides) ſap in this behalte. 

Bou habe already hear d Fleta; and Britton alſo mentfoneth this penance in n on 1. ;: ; 
two ſeverallplaces, both upon the indictment, and in the appeale, and voucheth & 4. 
no Statute therefoze, as no doubt in this caſe he would, as in other like caſes 
he had done, and ſpecially, ſeing he wzote ſone after this Statute, he would 
have menttoned the Aa that had inflicted ſo ſtrange and ſfapendfous a pu⸗ 

— = » if the Statute had not bene made in affirmance of the Common 


Fleta ubi ſupra» 


Britton ubi ſupr. 


And the Mirror ſaith · In peche de homicide chient mortalment ceux que occiont N irror ca. 1. & 9. 
home in priſon per ſurcharge de peine en cale quant aſcun eſt judge al pe- Microrca.5 $ 4. 
nance. And in another place waiting upon our very Chapter, be ſaith, 

Le poinr de mitter gents rettes de felony, que. ſe ne voillent mitter in paiis, a 
Aaz Penance 


Cap. Itineris. 179 
4 E. i. Offic. Co- 
ronatoris. Vide 
Paſc.6 E. I. Rot. 4 
in Banco Lanc. 

W. 2. 13 E.1. ca. 
34 6R.-2.Ca 6. 

4&5 ih & Mar. 
ca. 18 18 Eliz. 

c. 6. Re gil. ib. 97 


Mirror ca. 1.58 12. 


See the fit part 
of the Inſtitutes. 
ſect. 190. 

Third part Iaſt. 
cap. Rape. 


9 E. 4. 26. 


Glanv. Ii. x. ca. 2. 
lib. 14 cap. 6. 
Mirror ca. 4. de 
homicide. 
Bract.l.z fo.147. 


Brit f0-3,7,39-45 
Fletal, 1.c.25,33. 
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\ eſt cy diſuſe que ben les rue ſans aver regard as conditions des per- 
— This Authoz, as hath ben ſaid, w2iteth of the aunctent Law long 
befoze this Ad, as he himſelfe trſtifieth in the beginning of his Boke, 
He calletb this puniſhment of Paine fort & dure (the penance ) becauſe it is 
the greateſt and moſt ſevere penance,and patne of all other, and ſo it iscom- 
monly called in our Boks. 


— 


— — — = NE NS 


CBP. XII 


T le Roy defende, que nul ne ravile ne preigne a 
. damaſelle deins age, ne per ſon gree, ne ſans fon 
gree, ne dame ne damaſelle de age, nauter feme mauger le 
ſoen. Et ſi ul le face, a le ſuit celuy que ſuera deins les 
40 jours, le Roy luy fra common droiture. Et ſi nul com. 
mence la ſuit deins les 40 jours, le Roy ſuera, & ceux 
queux il trovera culpables, ils averont la priſonment de 
ii. ans, & puis ſerront rentes a la volunt le Roy, & {i} 
neient dont eſtre rentes, ſoient punies per plus longe priſon- 
ment, ſolonque ceo que le treſpaſſe demande. 


Foz the better under ſkanding of this and other Statates concerning rapes, 
it is firſt to be ſæne, what this wozd | rape | doth ſignifie, and ſccondlp, what of 
fence rope was at the Common Law befo2e this Statute. 

This is well deſcribed by the Mirror Rape ſolonque le volunt del eſtatutee® 
priſe par un proper mote done pur cheicun afforcement de fem, de quel le condi- 
tion q̃ el ſoit; But better in another place, Rape is, when a man bath carnall 
knowledge of a woman by fozce, and againſt yer will; and, as the Mirrorſaith,it 
is a pꝛoper wozd;and rapere to ta viſh legally ignifieth as much,as carnaliter cog- 
noſcere, and cannot be expꝛeſſed in legall pzoceding by other wozds, as elle 
where hath ben ſaid, 

The offence is called Raptus and the offender Raptor. This offcnce was 
fclonp at the Common Law, but had a puniſhment under ſuch a condition 
as no other felony had the like, that J have t ead of; foꝛ firſt, Divers ol out 
auncient Anthozs, that wzote befoze our Statute, agre , that of old time 
R-pe was Felonp, foz which the offender was to ſuffer death, but beloze 
this Ac the offence was made leſſer, and the puniſhment changed, viz. ſrom 
death, to the loſſe of the members whereby he offended, viz. his eyes, Proptet 
aſpectum d.coris, quibus virginem concupivit. Amittit etiam teſticulos, qui ci. 
lorem ſtupri induxerunt; So as it was no felonp at the making of this Ac: 
And in thoſe dapes if the offender in the appeale bzought by her, that was 
raviſhed, had been condemned by the Country, without anp redemption he 
Mould loſe his epes and his pʒiby members, unleſſe ſhe that was raviſhed be 
fkoze judgement demaunded him foz her husband; foz that was onelp in the 
will of the woman and not of the man: fog if (ſap they) tt ſhould have ben 
in the will of the man, this inconvenience might have followed, that a Rl 
baud, oz a Raſcall Slave might raviſh a Noble-woman , and by occaſion 
of one ſhamefull pollution, perpetually to dcfile her. and to the diſhonour of 
her houſe to take her to wile. 
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But admit that the ravicher had ben a Nobleman, and the woman raviſhed 
baſc and ignoble, it might be thought that the like fnconventence might follow, 
if in that caſe the woman ſhould have the clection. Reſponſio; quod ſive vir no- 
bilis, five ignobilis fit, voluntas ſemper eric faminæ, & electio; quia quod eſt 
in femina voluntarium , in viro erit neceſſarium, ut membra ſua redimar ex 
recelfitate:cum igitur mulier habeat ele&ionem,er ſpreto judicio petit eum in vi- 
ram, conceditur ei de gratia domini regis ob favorem matrimonii. 

And hcrewith egreth the Mirrour; that befoze the time of our King Edw. the Mirr. cap. 4. d: 

1, the puniſhment was by caſtration and putting out of the eyes ofthe offender, homicide, 
gc. but of ancient tine at the Common Law it was death at the eledion of the 
üngle woman raviſhed. 

And that alſo was the Law amongſt the Romans, fo2 Seneca fatth, Rarta ra- ' *.controver- 
ptoris aut mortem, aut indotatas nuprias optet: upon Which Law there arcle this um cant 8. 
caſe, Una nocte quidam duas rapuit, altera mortem optat, altera nuptias: there 
the caſc is largely and doudtkullp diſputed, which in dur Law would make but 
uttle queſtien; fo though the one foz the offence done to her might take him to 
her husband pet ſhall he luffer death accozding to the Law foz the offence done 
to the other. 

Nou let us heare what the Law was berein befoze the Conqueff, Qui vidu- Tater leges regis 
am per vim ſtuprarit proprii capitis æſtimatione compenſato, nec mitiori conditi- Canuti. 
one qui virgini vim intulerit. Qui per vim pagant hominis ancillam ſtuprarit, pa- Int. leges Alu- 
gano ſol' ſenos numerato, & 60 pratcrea ſol mulctator : Servus autem ſi ſervulam *<di regis, 
Huprarit, virga virilis ei pracid tor; qui teneræ atatis virginem ſtuprarit, eadem 
lege teneror,qua is qui adultam compreſſerit. 

And if the Lo2d had raviſhed his nicfc 02 bondwoman , ſhe might have had See che x. part ot 
an appeale of Rape againſt her K02d, as at this dey ſhe map. the Inſt. ſect. 199, 

And the puniſhment ab. ve-ſaid, viz. the loſſe of the ſaid members in ſuch ſozt, BraR.ubi ſupra, 
as Bracton expꝛeſſed the ſame, continued untill the making of this Ad; the pur ⸗ & U. 3. 0. 123. 
pole of which Act was once againe to change the puniſhment, and pet to make it 
leflcr, that ts, to make it puntſhable by fine and impziſonment at the Kings 
ſuit, ff ſue purſuct not her remedy Within fozty dayes, as by this Ad ap» 
peareth. 

But it is not credible what ill ſucceſſe this Act, that mitigated the fozmer 
puniſhment, had; foz many ill diſpoſed perſons taking upon this occaſion en: 
couragement to follow the heat of luſt, did many ſhamelefle and ſhamekull rapes 
in borbarous and inhumane manner: As taking one example fo2 all, Warren de III. C. F.r. i 
Henwicke raviſhed openly in the high wap Matild the daughter of Syward de cem. banc. Rot. 
Warton, and after he came and deſired to have her to his wife, which was gran⸗ -="<+ 
ted by the Juſtices, and was afftanced to her in open Court, 

This crying ſin daily increaſing, our noble King, ten peares after this Act, E. 133 
made rape by autho2ity of Parliament felony, as by the Statute in that caſe 
p30vided, appeareth, 

Hon this that hath bern ſaid doth agrer with our Books, and therefoze it is 
benedicta expoſitio, when eur ancient Authozs, and our peare books, together 
with conſtant experience doc agree : Foz ifrape had not been made felonie by the 
Statnte of W. 2. but had been felony when that Ac was made, then ſhould the 
Court ofthe Leet have enquired of it, as of a felonie by the Common Law; but 13 F.: Stat. de 
ling it was made felonle by that Statute, it hath been often adjudged, that the viſu franc“ E.; 
Let cannot inquire thereof: fo2 albeit it was once felonte, pet the nature of the 25: 22 E. 4.22. 
offence being changed, as is abo veſald, to be no felonie, when another Ad made 2 6 2. 
it telonie againe, yet tould not the Let enquire thereof,as of a lelonie, which is El. :: 
Woꝛthp of obſcrvacton. | 546 

Poꝛe ſhall be ſaidofRape in the Treatiſe of the Pleas of the Crowne, and 
when we come tothe ſaid Statute of W. 2. cap. 34. 


Reg iſt. fo. 97. 
22 E. 4. 22. Raſt. 


C Ne preigne a force.] The taking away by fozce of a woman 2 


what - 
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U:lage, Urlaga- 


rus, Exlex. 


Utlagaria, Exlc- 
galitas. Vid. Lam. 


inter leges Ed. 
Conſeſl. cap. 3 f. 
3. Part of the 


Inſt. ca. Appeals. 


Un meſme Icy. 


2. Part of che 
Inſt. ca. Princi- 
pall et Acc. 


B ract. li. 3. fo. 139 
Britt. li. 5. b. 
Mirr ca. 1. $13. 
40 aſſ. 25. 


Fleta li. 1. c. 23. 
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whatſoever againſt her will, albeft there be no rape, tc. is generally pꝛohibited 
by this Act, upon the penalty herein expzeſſed. 


«© Deins age. Here it ſhall be taken fo2 her age ofconſent, that is 12. 
peares old, foz that is her age ofconſent to mariage ; and the taking her away 
within that age, whether ſhe conſent oꝛ no, is p2ohibited by this Ad. Whereof, 
not withſtanding all the aboveſaid Statutes, good uſe map be made, becauſe 
it is generall, and not bound with ſo manp letters as ſome of them be. Se 
moze hereof in the Third part of the Inſtitutes, Cap. Rape. 


im — 


I 
E pur cco que home ad uſe en aſcun pays de utlaget 


les gentes appeales de commandement, force, aide, ou de 
recciptment, deins meſme la terme, que home doit utlaget 
celuy que eſt appelle de fait: Purview eſt et commaunde 
per le Roy, que null ne ſoit utlage pur appele de comman- 
dement, force, aide, ou de receiptment, jeſque à taunt que 
lappellee del fait ſoit attaint, iſsint que un meſme ley ſoit de 
ceo per tout la terre, mes celuy que voir appeller, ne leſſ 
pas pur ceo de attacher ſon appele, al procheine countie ver 
ceux, auxibien come vers les appellees du fait: Mes lexi- 
gent de eux demurge tanque les appellees de fait ſoient at- 
taints per utlagarie, ou auterment. 


Vere are acceſſaries divided into two parts, viz. to acceſſartes befoze the 
fact, and to acceſſartes after the fac. 

Againe, acceſſaries befoze the fac are dibided info thz&@ bzanches : De com- 
mandement, force, & aide; accefſartes alter the fac is onely by tecitement. 


C Commandement.] præceptum. Under this is under tod all 
thoſe that incite, pzocure, ſet on, oz ſtir up any other to doe the fac, and an 
not pzeſent when the fac is done, 


¶ Force ] Fortia, is a woꝛd of art, pꝛoperly ſignificth the farniſhing of1 
weapon of fozce to doe the fact, and by fozce whereof the fact is committed, and 
he that farniſheth it is not pzeſent when the fac is done: Foz theſe two woꝛds, 
præceptum, & fortia, heare what Bractou ſatth , Ubi factum nullum, ibi fortia 
nulla, nec przceptum nocere debet. And againe, Vulnus, fortia, & præceptum, 
generant unicum factum; non eſſet vulnus forte, ſi non adfuiſſer fortia ; nec vul- 
nus, nec fortia, niſi przceptum præceſſiſſet: and ſometimes in a large ſenſe is 
taken fo2 any that is acceſſary befoze the fac, 

Er poteſt quis corporaliter occidi, facto, & lingua. 


C Aide.] Auxilium. Under this wozd is compzehended all perſons 
counſelling, abetting, plotting, aſſenting, conſenting,and encouraging to doc 
the ac, and are not pꝛeſent when the ac is done; fo2 if the party tommandim | 
—. with weapon, oz aiding, be pzeſent when the ac is done, then is he 
pzincipall, 


Re 


Ar 
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Reſceitment.] ghis is underſtod after the fac done that is, oben Bric.ubi ſupra. * 

one knowing the felonfe doth recetve the felon, and not onely conceale his of- 
fence, bat favour and aid him, that he be not knowne. 

Jn the Pꝛeamble the miſchfefe is recited, that befoze this Act in ſome coun- 
tries it had been uſed to outlaw acccſſaries within the ſame time, that the pꝛin⸗ 
cipall was outlawed. Here it is to be underſtood, that in thoſe dayes moſt Ap- 
peals of death, 6c. were ſued by Bill in the County. befoze the Coꝛoner, 
in which Bill of Appeale the Appellant doth make a diſtinction betwene the 
pzinc{pail and the acceCary. And therefoze this A is intended of Appeales 
commenced by Bill, foz in the Appeale by Oziginall Writ, both pzincipalls 43 E.;. 17.18.34, 
and acceCartes are generally charged altke,without any diſtinction, who be pzfn- Tue ditterence 
cpalls,and who be acteſſaries, untill the Plaintife maketh his counte, and theres berwcen an Ap- 
in he muſt diſtinguiſh them; But if the Defendants in ſuch an Appeale, where pealby Bill and 
ſome be pzincipals, and ſome acccſſaries, make default, the Appellant befoze the re 
Exigent ought to declare, to the end it map be knowne who be p2incipals, and 4 e. 
who be acceCCaries, and to teke the Exigent onely againſt the p2zimcipals, and Declare before 
continue the plea againſt the acceſaries , untill the pzincipals be attainted ; foz any appearance. 
il the Plaintife would pꝛay an Crigent againſt them all, he is concluded after- 
ward to charge any of them as acceſſaries. 

This da was mad: in affirmance of the Common Law and it doth not holy 
onelp in Appeals et the ſuit of the party,but in indictments alſo at the ſuit ofthe 
King ; loz it is an anctent and fandamentall Maxime of the Common Law, 
Juri non eſt conſonum, quod ali quis acceſſorius in curia Regis convincatur, ante= Nfl. 
quam aliquis de facto fuer* attin.ius : Pet it the acteſſaty will, he may pꝛay 
Pꝛoces againit the Cnqueſt b-foze the pꝛincipall be attainted, foz quilibot po- 
teſt renunciare juri pro ſe introducto. 


]Jeſque lappellee del fait ſoit atraint.] xethe pzincipall wage 3b.z judge; 
battaile, and is ſlaine in the ſteld, pet he ts not attainted, but the Judgement part of the In- 
muſt be, that he was vanquiſhed in the field, Ideo confideratum , quod ſuf per tit. Hic cap. 14. 
coll, &c. And this was agred by the Juſtices , foz otherwiſe in this caſe the 
Loꝛd ſhould have no eſcheat, noz any. Dutlawzte could be ſued by the Appel- ® 
lant againſt the acceſſarfc. 

Dur Act ſpeaketh Appellee in the ſingular number; pet in an Appeale bzought 
againſt two as p2incipals, and againſt another as acceſſarfe to them, in this 49 a!-25- 7 H.4. 
caſe both of them muſt be attainted befoze the acceNary be outlawed ; and ffone 3% 1-<0m-99- 
of the pꝛincipals be ſound not gailty,the acceſſarie is diſcharged, foz the plain- 
tife made him acceſſary to two, and therefoze he cannot be found acceCary to 
one. But where there be divers pzfncipals , the Appellant map have his ap» Li.4.fo.47.Wairs 
peale againft any one of them . and make the Acceſlary acceſſarp to him onelp, if caſc. & fo. 44. 45. 
— will, - felonte is ſeverall,but the Appellant cannot have ſeverall appeals '*** caſe. 
of one dea 

In caſe of peyſoniug, albeit the delinquent be not pzeſent when the polſon Vaux caſe, ubi 
ls receſved, pet is he pzincipall, and ſo the pꝛincipall and acceſlarie may be "2 
both abſent. 

It is to be obſcrved, that in the higheft offence, and loweſt injury, there are 
no acceſſaxies, but all be pzincipals ; as tn treaſon, petit larcente, and treſpaſſe. 

And in one caſe of lelonte all be pꝛincipals as well befoze as alter, though 
they be abſent at the doing of the fclonte ; but that is ſpectally pzovided by the; Hy cap. 2. 
Statute of 3 H. 7. cap. 2, oftaking of women againſt their wils ac. 2 hy lib. 

E ; i all. 513 2 14. 

Soi attaint.] That is, have Judgement in caſe of felonte foz the 1 c 
fclonle ; foz if the pꝛincipall be convict by verdic, and pꝛapeth his Clergte ; oz A "vs * H.4 
ifthe pzincipall upon his arraignment confcfle the felonie, and befoze judge» 93-3 117-1. 
ment obtaine a pardon, the acceCarie is thereby diſcharged, becauſe the pzine 3 H.) colon 5: 
cipall was never attainted, as our Statute ſpeaketh ; And ſo it is if the pzin- SE 

cipall 
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ib. 4. fol.43>44- beloze Judgement, oz upon bis arraignment and mute, And theſe ta- 
— = 5 — — — to this declatatozie Ac well reſolved, wherein there hay 
1};birhes calc. ben great variety of opinions. : 
R. 3. fo. 21,2. Af the pzincipall be erroniouflp attainted , pet this errontous attainder is 
| . within this Ad, foz the accelſary ſhall not take advantage of the erroz, but the 
onelp. | 
yy — that the — ow — — — —— — where 
e acceflarpis alſo to to an ; and theref zincipall 
- La le gpptl pint 
ipall and acceſſary, the pzin p e fo , the acceftary 
Toll — put to anſwer , and pet the pꝛincipall is attainted. 

The experience and courſe at this day ts, and warranted by good anthozity 
oafſp.t. 7 H.. andreaſon, that if the pzincipall plead not guilty, the accery ſhall plead not 
0.9 H.4.».Li-9- guilty alſo, and may be tryed by one Inqueft ; but the charge of the Jury is, 
3 — that if they find the pꝛinctpall not guilty, they Wall find the atteſlary not guilty 
Is alſo; and this ts foz advancement of Juſtice; foz if there were no pꝛocurers be. 

foze, noz any receivers after, there would be fewer pꝛincipals. 
„H. 19. But if the pꝛincipall plead not directly to the felonie a plea to bar the plains 
-oE.z, 16,16 tf, as oits attaint, 03 unques accouple, og the like; there the acceflary 
g. 15:16 all nat plead untill that plea be determined: And ſo if the pziucipall plead x 
plea to the Writ, the acceflary ſhall not be dziven to anſwer untill the plea be 


determined. 
Foz this wozd [Attaint) and ot Attainders in De&d and in Law, ſe the irt 
part of the Inſtitutes, ſect. 747. 


C Iſsint que un meſme ley ſoit de ceo per tout la terte] 
This is the honour of the Law, when all the Courts of Juſtice thzongh the 
whole Land, in all caſes pzononnce the Lawranquam unoore, which this 
bzanch doth aime at in this particular caſe, and ought to be obſervep in all other 
caſes; Lex uno ore omnes alloquitur. 


C Dartacher ſon appeale al procheine Countie.] gyatiste 
© commence his appeale befoze the Cozoner at the next Countie. 


datt plan, 4% MC Lexigent de eux demurge, &c.] wo much bath bern ſaidas 
map ſerve foz the expoſition of thts Act, the reſidue ſhall be handled in the Tres 
tile of the Pleas ol the Crowne. De the third part of the Inftic. ubi ſapra. 


7 Hips 47. 
9 H. 2. 19. b. ted ol murder at the Ain 


a> —_ 


. 


— Ea pur ceo que Viſcounts, et auters, 2 ount pries 
He Lr Fetenus en priſon gents rettes de felonie [et] meint 
pL.com.67 foits ount leſſe per replevin les gents, queux ne ſont my 
repleviſables, et ont detenus en priſon ceux queux ſont 
repleviſables, per encheſon de gaign des uns, & de grevet 
les auters, & pur ceo que avant ces heures ne fuit my 
deter mine ſcertainment] queux gentes fuiſſent repleviſables, 
& queux non, forſpris ceux queux fuiſſent priſes pur mor 
de home, ou per commandement le Roy, ou de les Juſt 
ces, 
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ces, ou pur la foreſt : Purview eſt, & per le Roy com. 
mande, que les priſoners queux ſont avant utlages, & ceux 
queux eyent forjure la terre, provours, & ceux queux ſont 
priſes oye mainer, & ceux queux ount debruſe la priſon le 
Roy, larons apertment eſcries & notories, & ceux que 
ſont appelles des provours tanque come les provours ſont 
en vie (ſils ne ſojent de bone fame) & ceux queux ſont 
priſes pur arſon feloniouſment fait, ou pur faux money, 
ou fauxer le Seale le Roy, ou excommenge priſe per prier 
Leveſque, ou pur appiert melveiſt, ou pur Treaſon que 
touche le Roy meſme, ne ſoient en nul maner repleviſa- 
bles per le common briefe, ne ſans briefe: Mes ceux 
queux ſont endites de Larceny per enqueſts des Viſconts, 
ou des bailifes priſes de lour offices, ou pur legier ſuſpe- 
ction, ou pur petit Larceny, que namount ouſter le value 
de xii. deniers, ſils ne ſoient rettes dauter Larceny devant 
cel heure, ou rettes de receiptment des larons, ou des fe- 
lons, ou de commaundement, ou de la force, ou del aide 
de le felony fait, ou rettes dauter treſpaſſe, pur le quel un ne 


doit perdre vie ne member, & home appel! de provour 


uis la mort le provour, fil ne ſoit apert laron eſcrie, ſoit 
deſormes leſſe per ſuffiſant plevin, devant le Vicont, dont 
le Vicont voile reſpondre, & ceo ſans rien doner de lour 
biens pur la plevin Et ſi le Vicont ou auter leſſent per 
plevin ul, que ne ſoſt repleviſable, ſi ceo ſoit Vicount, 
Conſtable, ou auter bailife de fee que eit gard de priſons, 
& de ceo ſoit attaint, perdr le fee & baillie a touts jours. 
Et (i ſoit South · vicount, Conſtable, ou Bailife, ou celuy que 
ad tiel fee pur garder les priſons, & ait ceo fait ſans la vo- 
lunt ſon ſeignior, ou auter bailife que ne ſoit de fee, eit len- 
priſonment de 3. ans, & ſoit rent a le volunt le Roy. Et fi 
ul” deteigne les priſoners repleviſables, puis que le pri- 
ſoner eit offre ſuffiſant ſuerty, il ſerra en le greve mercy 
le Roy. Et ſil prent loure pur luy deliverer, il rendra le 
double au priſoner, & enſement ſerra en le greve mercy le 
Roy. De Finibus levatis. 27 E. i. cap iz. 


C Viſcounts & autres.] That is to day, Sheriffes and gaolers 
that have cuſtody of gaoles, ſo as this Ac extends not to any of the Kings 
Juſtfces, oz Judges of any ſuperiout Courts u Juſtice ; firſt, foz that hoy 

B ng 
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ib. 2 bells. being ſupcrfours are not compzebended in the generall wezds, as offen habe 
— ben — 2. Queux ount priſes ou reteynus priſoners, which Judges doe 
not. 3. Becauſe in thoſe dapes pziſoners were commonly bailed by the Kings 
Writ De homine repleg' and then alſo by the Writ De odio & aria, both 
which were direged to the Sheriff. 
And here it ts pꝛoved, that it is an offence as well to baile a man not bailable, 
as to deny a man baile, that ought to be bailed; and the reaſon is ptelded where, 
Brir.folz4.b, keze the Sheritkes and others did ſo offend, becauſe they would gaine of the one, 
and grieve the other, viz. either foz avarice, 02 foz malice, 


C Gents rets de felony.] In tbols vayes lelong tompzehenden 
in it as well Treaſon (as in this Chapter it appeareth) as homicide, rape, e 
burglary, robbery, arſons, and all larcentes and thefts ; foz the wozd and 
ſignification, ſ& the firſt part of the Inſtitutes, ſect. 745. 


C Avant ces heures ne fuit determine, &c.] Here is aw 
For theword ther miſchiefe recited, That it was not certainly determined, what people 
— * were repleviſable, and what not, within the generall wozvs of the Writ De hc 
Stam! Pl. Cor.: minerepleg”, viz. Pro aliquo alio retto, quare ſecundum conſuetudinem Regi 


Regiſt. 77. non ſunt replegiabiles. 


C Er queux homes fuer replevilables.] Thie woz [rep 
viſable] pꝛodeth, that this Ac intendeth what perſons were to be repleviedhy 
the common Writ De homine replegiando, which was direced tothe Sheriff 

ca z, under whoſe cuſtody the Pziſoners are, and of whom this Ad ſpeaketh, and 
52 2 1 _ ſo it appearethby the Regiſler: And reple vp, oꝛ pleby is applied to the @heriffe 
Meg... tg take pledges, and batls to the higheſt Courts of Recozd, And the Writ 


IO De marucaptione directed to the @heriffe is grounded upon this Act, in which 
Writ not onely replegiar' but manucapere alſo is uſed, 
Regilt-75.&.1 C Forſpris ceux queux fuer priſes pur mort de home; 


Brac. l. f. 12714 Mere our Ac firſt ſetteth downe what petlons were not batleable foz certain 

Flera lib. z.cap.2- offences by the common Writ De homine repleg'; any thep be in number fore, 

Britton fol. 73. But bp the aunclen: uw ol the Land in allcaſes of felony, if the party accuſed 

Hil. 43E-3- could finde ſutfitient ſureties, he was not to be committed to pziſon, Quia cane 

Foce. elt mala manſio; but afterwards tt was pzovided by Parliament that in caſedl 
homitide the offender was not batlable, fo2 ſo Glanvill ſatth, In omnibus autem 

— Flacitis de felonia ſolet accuſatus per plegios dimitti, præterquam in placito de 

homicidio, ubi ad tertorem aliter ſtatutummn eſt. 

25 E.; 42.28 E.; ; = 

. C Pur mort de home. The death of man is ſo odfous in Lav, 

44 E 3.38. that (as is aboveſatd) bp the common Writ De Homine repleg neither pzinctpal 


3 E. . 17. 
— 3 noz acceliary was reple viſable. 


12. 43 Al. 49. 

. ¶ Per maundement le Roy.] per praceptum Regis, 

27.21 E.4.34, 1. * The King being a body politique cannot command but bp matter of Rt 
F. N. B. g cod, ſoꝛ Rex præcipit, & Lex præcipit are all one, foz the King maſt command 
a Fl. Com. :34, bp matte x of Recozd accozding to the Law, 


Setze, berkleyes 2, o When anp judictall Act is by any Act of Parliament referred to the Ring 


Calc. & 217, Ic 
— it is under ſtod to be done in ſome Court of Juſtice actozding to the Law, 8 


Glanv l. 14. c. 1. 3 
Bract. I. 3. fo. 123 


Stamf. PI. Cor. the opinion of Gaſcoine Chiefe Juſtice is notable in this point, that the Kinſ | 
7173; | hath committed all his power juvictall to dfbers Courts, ſome in one Court, 
＋ l p- 3 ſome in another ac. And betauſe ſome Courts, as the Kings Bench, are Coran | 


Rege, and ſome Coram Julticiariis, therefoze the Aa ſaith, Per maundemem 
1 He7.4. Sce le Roy, and the next woꝛds be, Ou de (cs Juſtices. | 
hereatter at this Huſſey Thteke Juſtice ropozted, that Bir John Markham fatd to Ring E., 
mark f. that the Ring could not arreft any man foz ſuſpitton of Treaſon,o2 Felonp,a0u7 


— .᷑— — 


— — —l“̃ — 


— 


—— 
— 


. 
— 


— —— —— 


— — — — — 
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of his Subjects might, becanſe (f the King did w2ong, the party could not habe 


his action : If the King commaund me to arreſt a man, and accozdingly J doe 


arreſt him, he ſhal have his Agon of falſe impꝛiſonment againſt me, albeit he was 
in the Kings pꝛelente; reſolved by the whole Court in 16 H.6. which authozity 
might be a god warrant foz Markham to deliver his ſaid opinion to E.4. 

The words ofthe Statute of i R.2. cap.i 2. are, Si non que il ſoit per briefe on 
auter maundement le Roy; and it was reſolved by all the Judges of England, 
that the King cannot doe it by any commandement, but by TUrit, oz by Oꝛder, 
02 Rule ol ſome of his Courts of Juſtice, where the cauſe dependeth, accozding 
to Law. 

Dominus Rex de aliquo contemptu ſibi illato, alium judicem in regno, quam 
incuria tua, habere non debet. Vide Marleb.cap.i1. 

And Forteſcuce ſpeaking to the Pzince to inſtruct him againſt he ſhould be 
King, ſaith, Melius enim per alios, quam per teipſum judicia reddes, quo, proprio 
ore nullus Regum Angliz uſus ett, & tamen ſua ſunt omnia jndicia Regni, licer 
per alios ipſa reddantur, ſicut & judicum olim ſententias Joſaphat aſſeruit efle 
udicia Dei. 

f And Bracton ſaſth, Nihil aliud poteſt Rex, &c. quam quod de jure 

eſt. 

780 as, maundement le Roy is as much as to ſap (as ſome affirme) as by the 
Kings Court of Jaſtice; * foz all matters of judicature, and pzocedings in Law 
are diſtributed to the Courts of Juſt ice, and the King doth judge by his Juſtices, 
$ H 4.fol.1 g. & 24 H. g. cap. i:. and regularly no man onght to be attached by his 
body, but either by Pꝛoces of Law, that is (as hath bene ſaid) by the kings 
Writs, oz by indiæment, oz lawfull warrant, as by many Ads of Parliament ts 
manifeſtly enaced and declared, which are but expoſitionsof Magna Charta; and 
allStatntes made contrary to Magna Charta,which io Lex terræ, from the making 
thereok untill 42 E. 3. are declared and enaded to be votd, and therefoze if this 
Ad of W. i. concerning the extrajudictall commandement of the King be againft 
Magna Charta, it is void, and all reſoluttons of Judges concerning the com- 
mandement of the King are to be under ſtod of judiciall pꝛoc ding. 


C Ou de les Juſtices,] xipon any cauſe, whereof thep are Judges, 
appearing to them, 


C Ou pur la Foreſt.] And all theſe foure are particularly excepłed 
out of the Common Writ De homine replegiando, that the Sheriffe in his 
Connty Court, which is not a Court of Recozd, ſhall not replevp any of theſe 
foure that are committed; Fez example, though the party be committed by the 
perſonall commandemeut efthe Bing, albeit the commitment be unlawfull, pet 
the Sheriffe hall not deale therein dy the Writ De homine replegiando, but the 
ſupertour Courts at Weſtm. upon a Habeas corpus, & c. thall doe Jaſttce to the 
party in all thoſe foure cauſes ; So as Stamford, being well conſidered, impugneth 
not in any ſoꝛt this opinlon, fog his opinton extendeth only ts the County Court 
upon the Writ De homine replegiando, and not to the ſuperiour Courts. 

But ſince we had w2itten thus much,. and paſſed over;ſ& the Petition of Right, 
Anno; Caroli Regis reſolved by the Aing, the Lozds Spirituall, and Tempozall, 
and the Commons in kull Parliament. 

Now this ad doth pzovide, that theſe Pꝛiſoners hercafter following ſhall not 
be repleviſable neither by the common Writ (that is the Writ De homine re- 


. pleg'noz Exofficio( without Writ)by theS@heriffe oz other gaolet · and they be 13. 


in number, and all theſe 13. are excepted ont of the ſaid common TUrit by the faiv 
generall wozds, viz. Vel pro aliquoalio retto, quate ecundum conluetudinem Reg- 
ni non ſunt replegiabiles. 


Ci. Perſons utlages.] Perſons ontlawed are attainfed in Law, and 
1B b : therefozs 


Paſch,18 E.;. 
Coram Rege. 
Not. 33. Jo: de 
bildeitons calc. 
optime,16 1-6, 
tit. Monſtraus des 
faits 182. Staus 
I' Cory z. c. 
Dier 4& 5. 
Ph.& Mar. 152. b. 
10 H. liz. 275. 
Mich 12 & 13 E- 
liz. 297. 

Tr. 21. E.;. Norf. 
Coram Rege. 
Rot. t7o. Marlb, 
cap. i. 

Fotteſc. cap. . 


Mag. Char. c. 2 
5 E. 3. c. 9. 28 E. 3. 
ca. 3.38 E. 3. ca. 9. 
4> E. 3. c. 3.2 E. 
tol. 2 & 3. 5 
Sce lag. Charta 
ca. z. verb. per 

le gem terræ. 

*8 1. 4. 19. Caſc, 
& 24 H. S. ca. 12. 

41 E. 3. ca. 1. 


Britton ſol. 73 
1 K. 31m. 


1 E 3 Ca. 9. 


Bract l. 3155 
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: Eliz.Dier 179. therekoꝛe are not repleviſable oꝛ to be bailed : ſoz if a man be arraigned of hom 

15 H. 7.9. ctde, and plead not · gullty, and is found guilty, and foz difficuity of Clergp ig 

Britton chez.  repzieved, it was reſolved by the Juſtices, that he was not bailable, foz the 
intendment of the Lab in bails is,Quod flat indifterenter, whether he be guilty oz 
ro; but when he is convict bp verdic 02 confeſſion, then he mult be demed in 
Law to be guilty of the felony, and therefoze not bailable at all, a forriori, when 
tige party is attainted in Law. 


1 And herewith agreth Bracton, Nec ſunt illi qui culpabiles inveniuntur, per 


H.. 14. plegios dimittendi, &c. And pet if the party upon the Cap. utlag plead miinomertoʒ 
9 H.. fo. a. alledge erroz c. he may be bajlcd. 


2. Queux eient forjure. They be aiſo attainted upon their owne 
confeſſion, and therefoze not ballable at all by Law. 


Prac!.3. fo. 163. b © 3. Provours.] The reaſon whcrefoze Pꝛobours oz Appzovorrs be 
not ballable is, ſoꝛ Pꝛobeurs doe firſt tonfeſſe the felony to be done by them 
lelves, and thereloze they are not bailable,becauſe it appeareth that they be guilly 

of the fa, 


& 4. Ceux queux (ont priſes ove le mainer.] goz in this cat 

Non ſtat indiflerenter, as hath ben ſaid, whether he be guilty oʒ no, being taken 

Ce with the mainer, that is with the thing Colne, as it were in his hand, aunci; 

- mas 1.3-2-154- ently called handhabbend; the like is aunctently called backberend, as a bundle 

ohn! lardle at his back, which Bracton uſeth foz manifeft theft, furrum mani ſeſum 
; and ſo doth Britton. 


T 5. Ceux queux ont debrule la Priſon le Roy. 


Vere be two offences: 1, His bzeaking of the P2iſon; foz it is pꝛeſumed that he 
that is innocent will never bzcak Pziſon : And 2. his flping, Quia farewr 
facinus, qui judicium ſugit. 


Pract. I. 3. 153. b. 


16 k. 1. 6. Larons apertment eſcries & notories.] #clons openly 
known and notoztous are not batlable. 


© 7. Ceux queux ſont appelles des Provours tanque come 


les Provours font en vie (ſilz ne ſoient de bone fame.) 


The appeale cf the Appꝛover is ſozcible againft the Appelle, becauſe the Ap! 
pꝛover confelleth himſelfe guilty of the ſame lelonp, and thercfoze it ſcrveth in 
nature ofan indictment againft the Appell, ſo long as the Appꝛover liveth, n 
tefſe the Appellee be of god ſame. But pet the generall wozds dor receive qua 


2% E.3. 42. lificatfon, foz albeit the Pꝛover be alive, pet if the Appzover waive his 
Appeale, the Appellee hall bee bailcd, if no other Appeale bee againf 
him, 

Lib. © 8, Ceux queux ſont priſes pur arſon feloniouſment fait. 


alcx.Powulers Bnrning cf houſes, ac. was ſclony by the Common Law, as it appeareth by this 
cale. dd, and by our aumcient Authozs,viz. Glanvill, the Mirror, Bracton, Britton: and 
_ Ficra ſatlhj Si quis ædes alienas nequiter & ob inimicitiani vel prædæ cauſa tempoꝶ 
Mirrarc2.1,+ 8, Fecis combuſſerit, & inde convicſus ſuerit, &c. capital debet ſententia puniti 
De Ardours, And this ſœmeth to be the Law bcfoze the Conqueſt: ® Incendiariis capiti 
Brac 10-115, pana eſto, And rgatne, b Sane quidem tecorum excifiones & incendia, ape!tZ 
8 66, 39. compalationes, cxdes mani ſeſtæ, dominorumque proditores: ſcelera ſunt jure hu 
8 3 maro incxpiabilia. 

1111 7.1. 


Inter leges E- il 9. Ou pur faux money. This appeares to be Treaſon by 
held ami. the Commen Law. Glanvill lib. 74. cap. 2. Bracton lib. 3. fo. 118. Britton fol. ic 


15 


* ce Lani Flea lib. 5. cap. a2. Mirror cap. 6. 


Glanv. Ii. 13.1. 


Praterc 
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præterea autem ſtatuimus, ut vnus per omnem ditionem noſtram atque idem Int. leges Ech 
ſit nummus, eumque nemo extra oppidum cudito, atqui fi monetariorum quiſq; geg. 
nummos corruperit, ei manus ſcelere violata præciditor. S the third part of 
the Inftitutes, in the expoſition upon the Statute of 25 E. 3. c. i. oł Treaſon. 


C 10. Ou fauxer le ſeale le Roy.] This was allo Treaſon by the 
Common Law, as it appcareth by the ſaid ancient Autho2s. 
And both theſe were declared to be high Treaſon at the Common Law , by 
| the Statute ot 25 E. 3. cap. 1. Ot moze hereok in the third part of the Inſtit. 
| ubi ſupra. 


| Cu. Ou excommenge prile per prier del Eveſque.] That is, 

| he that is certified into the Chancery by the Biſhop to be excommunicated, 
and alter is taken by fozce of the Kings Writ of Excommunicato capiendo, 
(which is ſo called of woꝛds in the Writ called a Signiticavir) is not batleable,  _ c _ 
foz in ancient time men were excommunicated but foz hereſt es, propter lepram Fs w de e 
animz, 02 other hainous cauſes of Etcleſtaſticall conuſance, and not foz 8 Regiſt- 
ſmall 02 petie cauſes; and therefoze in thoſe caſes the partie was not bailcable F. N. b. 63. &c. 
by the Sheriffc, oꝛ Gaoler without the Kings Writ : but if the party offered Doc. & Stud. |: 
ſufficicut- caution De parendo mandatis Eccleſiæ in forma juris, then ſhouldd 3+ 
the party have the Kings Writ to the Biſhop fo accept his cautton, and to 
cauſc him to be delivered. And if the Biſhop will not ſend to the Sheriffe to de · 
uver him, then hall he habe a Writ out ofthe Chancery to the Sheriffefoz his 
delt very: Oz if he be excommunicated 2 a tempozall cauſe, oz foz a matter 
whereof the Eccleũiaſticall Court hathno Conuſaunce, he ſhall be delivered by 
the Ktngs Writ without any ſatisfaction. 


12. Ou pur apert malveiſt.] ©; fo oven oz manifelt offences, 
Foz, as hath bene ſatd, Baile is cuando (tar indifferenter, and not when the 
, offence is open and manifeſt, 


Liz. Ou pur treaſon que touche le roy.) Britton, who wꝛote after Brit fh; 

this Statute, ſaith, Queux ſont repleviſables, & queux non, avons dit in nous 

Statutes. Et ouſter ceo ne ſont my repleviſables endite ou appeales de com- 
paſſement de no!!re mort, ſicome deſuis eſt dit, ne ceux que ſont priſes per judge- 
| ment de nous Jultices, &c. 
| Foz by the Common Law a men accuſed oz indicted of high Treaſon, oz of 
| anp kelonte whatſoever, was bapleablc upon good ſurety; foz at the Common 

Lawthe Gaole was his pledge oz ſurety that could find none. And this appea⸗ Cha. 14. cap. 


— reth by Cianvile, who ſatth, Is qui accuſatur, ut prædiximus, per plegios ſal vos 1. & 3. 40 all r. 3 
5 & ſecuros ſolet attachiari, aut ſi plegios non habuerit, in carcerem detrudi : ſo as 
In a man by the Co;:nmon Law was baileable foz any offence, untill he were convi⸗ 


>cd: And this ſæmeth to be the old Law of the Land befoze the Conqueſt, 
vi. Ingenuus quiſque fidejuſſores. qui enim (ſi cuando in crimen vocetut) jus Int. leges Ethel 


] | ſuum cuique tribucre quam paratiſſimum fore præſtent, fidifſimos adhibeto. d:cd. reg! 

CT Ne ſoient in nul manner repleviſables per le common 

e | briefe, ne ſauns briefe. That is, the Sherifﬀe hall net replebie them 

3 by the common Writ De homine replegiando, noz without Wrif, that is, Ex 

1s officio: But alt oz any of theſe map be bailed in the Kings Benchz4c. 

$4 F . 

4 | C Mes ceux queux {ont endites de larcenie.] Latrocinium. ar- 
| cinium, i. furtum, theft: and this Aa divfdeth larcenfe into two kinds: ſc. 

Grand & Pettt: Orand lortenie ts when the thing ffolae is above the valne 
by * of rit,d. ouſter le value de xii. d. as our Ad ſpeaketh: And petit lartenie ts when 
& -1 it is ol the value of xit.d. oz under. And the things ſtolne are to be reaſonably 


valued, foz the ounce of ſilver at the making of this Au was at the value of 
rca II. D, 
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7.169: Plet. 
11.1 36. Bract. 
55, 3.0. 165,151. 
L itt. o. 22.45. 

Fur teſcuc cap. 46 
8 E. z coron. 404, 
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xx. d. and no w it is of the value ol v. s. and above. 85 

Eſt enim furtum de re magna, & re parva: pro minimo tamen latrocinio 12. 
denariorum, & infra,nullus morte condemnetur, &c. ex pluralitate tamen & cumu- 
lo modicorum delictorum poterit capitalis ſententia generari: And this is good 
Law at this day, and appzoved by many authozittes. 


C Per Enqueſts des Viſcounts ou des bailiffes, &c. ] bat ts, 


406,415. 18 all. 
14. 22 fp. 39- gf Sheriffes in their Tournes, oz Loads in their Lets, oz thoſe that have Jn- 
Tur an kangtblele and Dutfangthlefe, xc. 
3 = ; Here our Act ſetteth downe ſeaven kinds of offenders that map be bailed. 
1, Perſons indicted of Larceny befoze the Sheriffe, xc. yet this is ſo expoun⸗ 
Regiſt-33.26%. de d by the Regiſter, that they be of good fame. 
2, Impziloned fo; light ſufpicton. Bere ts added alſo, Dum tamen bonx 
famz ſunt. ; 
3. Foz petit larceny, which doth not amount above the value of xif. d. if they 
be not charged with other larcenp. 
Regif.ubi ſup. 4+ Accuſed foz the receiving of thieves oz felons. 
F. N. B. 249. 250 65. Oz ol commandement, fozce,oz aid of the felonte done. 
6, Oz accuſed foz other treſpaſge, foz which a man onght not to loſe life o: 
member. 
Regiſt, ubi ſup. 7. Oz tbe appelle& of an appꝛover after the death of the appzover ; and up⸗ 
F. N. B. ubi ſup. on our Ad is the Writ De manucaptione grounded, which maketh mentton 


thereof, 
C soit deſormes leſſe per ſuffiſant plevin devant | 


Viſcount.] that is to be underſtood where the indictment was taken be 
foze the Sheriffe in his Tourne, foz there he was Judge ofthe Canſe,foz other 
pꝛiſoners could not he baple without Writ : and if the Sheriffe having ſaffici- 
ent ſuretp offered unto him, refuſed to baple him, he ſhould have a Writ De ma- 


Bratt. li. 3. fo ig nucaptione directed to the Dheriffe to take pledges cf him; And if the Balliffe 


Regiſt. 8 3. 268. 


291, F. N. B. 249. 


259% 
F. N. B. ubi ſup. 


1.& 2. Ph. & M. 


c. 13. & 3 P. &. 


cap. 1 O. 


vide ca . & 26. 


of a Hundzed ( which is intended ol a Steward in a Let) retuſed to take plevges 
of one indicted befoze him, the p2iſoner ſhoald habe had a Writ De manucapcione 
to the Sheriffe to take pledges of him; and all this appeareth by the Writ De 
manucaptione. But ſince this time (to ſpeak once foz all) this Writ of Mam · 
captione is taken awap by the Statute of 28 E.;. 

The Statute of 1. & 2. Phil. & Mar. concerning baplement by Julfices of 
Peace, hath relation to our Ac, which hath made me the longer in explaining 
bereof, And ſe the Statute of 2. & 3. Phil. & Mar.concerning that matter. 


Per ſufficient plevin dont le viſcount voille reſponder, 


They which take pledges, ought to take ſufficient pledges, foz which t 
will anſwer. 88 2 8 1 


Et ceo fans riens doner.] F02 neither the @heriffe, noz other 
ol the Kings Dfftcers could take any thing foz doing his office. Vide cap. 26. 


Et ſi le Viſcount ou auter leſſent per plevin ul que ne 


ſoit pleviſable.] Ou auter. This is expounded by the mozvs following. 
Si ceo ſoit Viſcount, Conſtable, ou auter bailife de fee 


que eit gard de priſoners.] So as at this time there were &herift 
wicks in fer, and Conſtables and Bailiwicks inf, which had the keping0! 
2 Lheſe being attaintcd of letting to bafle of any pziſoner not betles 

le, Would lofe the fi and bayli wick foz eber: and upon office found, the Bins 
M oulo have the inheritance of the office in bim to be grantable over. 


qc Et ſi ſoit ſouth Viſcount, &c.] Pere it appearcth, that Ut 
ders 


1 
; 


| 


— 
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der-therfffes are of grenter antiquity, then fome Have farmfſed, 
Note, the ac of the Under-ſheriffe oz other Under-baylte wifhout the #fent 39 H. s. 2. 
of his ſuperiour is no fozfeiture of the f&, oz bayliwick ot his ſupertour, though gs 1 
in many other caſes the ſupertour ſhall anſwer foz his deputie. 2 


1 | , Vic“ & clericos. 
C Et ſil deteine les priſoners repleviſables puis que le ver.mag.char. 


bee eit offre ſuffiſant ſuretie, il lerra en le greve mercy e 


e roy. ] Here it appeareth , that to deny a man ple vin that is pleviſable, ver. N. B f. 30. 
and thereby to detaine him in pꝛiſon, is a great offence, and grievoully do de 


pnniched. 


C Et ſi il priſt louer pur luy deliverer.] andiftheherite, 
dc. take any reward fo2 his deliverance, the patty ſhall recover double the va» 
lue, and allo he ſhall be in the great mercy ofthe King, Vide cap. 26. 

There be many Statutes made ſince our Ac, that doe pzohibfte baile oz 
mainp2tſe tn very many caſes, and alloweth the ſame in many other, whtth 
tend not to the expoſition of our Ac, and doe belong to another Treatiſe, and 
therefoze we omit to ſpeak of them any farther in this place. 

Se the Statute of 1 E. 4.cap.2. that upon allpzeſentments and indiments E-4-cap-2 
taken befoze any @heriffe oz other in their Toumes, Lets, oz Law-vaves, 
they ſhall have no power to attach, arreſt, oz put in pziſon any perſon ſo pze- 
ſented oz indiged, bat that the @heriffe ſhall deliver all ſurh pzcſentments 
and indictments to the Juſtices of Peace at their next Sefſfvns, 


— — — - —— - — _- — ——— — — —— — — 5 _ — 


CAP T. 


EN droit de ceo que aſcun gents parnount , & prendre Vid: Fler lib... 
fount les avers des auters, & les chaſent hors del countie ©** 
our les avers fueront priſes: Purview eſt, que nul deſormes 

ne le face. Er ſi ul le face, ſoit grevement rente ſolonque 

ceo que eſt contenue en les eſtatutes de Mayleb. cap. 4. faits 

en temps le roy H. pier le roy que ore eſt. Er per meſme 

le maner ſoit fait de ceux, queux parnont les avers a tort, & 

queux font diſtres en auter fee, plus grevement ſoient punies, 

ſi le maner de treſpas le demaund. 


This Statute conſiſteth upon two branches: The firſt is a confirmat(- 
on of the Statute of Marlebridge, cap. 4. and the ſecond bzanch is 4 confir- 
mation ofthe Statute of Marlebridge, cap, 2. & 15. where pou map reade tho 
expoſition of them: Onelp thele differences J obſerve betw&ne them, that 
Marlebridge, ca. 4. ſpeaketh onely of Diſtreſſes,and our Ad ſpeakefh of all man- 
ner of takings, Marlebridge pzohtbiteth Diftreffes generally; our Aa, oł beaſts, 
and coeth no farther. Marlebridge ſpeaketh of Diſtreſles which he hath taken; vide Cap Irin. 
cur Act which he hath taken, oz cauſed to be taken. Marlebridge, cap. 15. exce- Vet. mag char. 
pteth the King and his Pinifters,qc. which our Aa doth not, but yet by con- 165. 
— of Law they are extepted, becauſe the ing might doe it by his Pze» 3 k. 46. 

This Ac Fleta reciteth in this m inner: Proviſum eſt quod nullus averia Fleta ubi ſup. 
aliena 


— 
” i” 8 * 
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Weſim. primer. Cap. 19, 


aliena capiens per ſe, vel per ſuos notos vel ignotos extra com? , in quo capta 
ſuerint, fugare przſumat, &c. 


— — 


CSP. KF1L 


Urview eſt enſement, que ſi ul deſormes preigne les 

avers des auters, & les face chaſe en chaſtell, ou en 
forcelet, & illonques dedeins le cloſe du chaſtell, ou de 
forcelet les deteign encounter gage & pledge, pur que les 
ayers ſerront ſolempnement demandes 7 vilc', ou per au- 
ter bailife le Roy a la ſuit del pl', le viſc ou le bailife priſe 
ove luy poyar de ſon countie, ou de fa bail, & voile af: 
ſaier de faire de ceo rep! des avers a celuy que les aver priſe, 
ou a ſon ſeigniour, ou as auters des homes ſon ſeigniour 
quicunque queux font troves en le lieu, ou les avers fuerom 
enchaſes. Et ſi home luy deforce adonques de la delive- 
rance des avers, ou quel ne trove home pur le ſeigniour, 
ou pur celuy que les aver priſe que reſpoign & face le de. 
liverance, _ ceo que le ſeigniour, ou parnour, per vil 
ou per bailife, ſerra admoniſt de faire la deliverance, ſi foit 
en pays, ou pres, ou la ou il purra per le parnour, ou per 
auters des fees covenablement eſtre garnie de faire le deli. 
verance, fil fuit hors de cel pays quant le priſe fuit fait, 
& ne face adonques maintenant les avers deliver, que le ro 
pur le treſpas & pur le deſpite, face abate le chaſtell, ou |: 
forcelet ſans recoverie : Fr touts les dammages que le plain- 
tife avera reſceve de ſes avers, ou de ſon gainage diſturbe, 
ou en auter maner puis le primer demaund des avers fait 
per le vic', ou per le bailife, luy ſoient reſtores au double, 
de ſeigniour ou de celuy que les avers aver priſe, fil eit de 
quoy , & ſil neit de quoy, reſpoign le ſeigniour quel heure, 
& en quel maner deliverance ſoit fait apres ceo que le vicount 
ou le bailife ſerra venue pur la deliverance faire. Et ſoit aſca- 
voire, 5 la ou le vic dever' faire returne del briefe le roy 
ou bailife le ſeigniour du chaſtell, ou le forcelet, ou a auter 
a que returne de briefe le roy appent, file bailite de cel fran- 
chiſe ne face le deliverance, puis que le vicount aver le te- 
turn a luy fait, face le vicount ſon office ſans delay, & 
ſur lavantdit peine. Er per meſme le maner ſoit fait la deli- 
verance 


— . —— — 
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verance per attachment de pleint fait ſans briefe, & ſur 
meſme la peine. Et ceo face a entender per tout la, ou le 
briefe le Roy court. Et ſi ceo ſoit en le marche de Gales, 
ou ailors, la ou le briefe le Roy ne court mye, le Roy que 
eſt Soveraigne Seigniour ent fra droit a ceux queux pleindre 
ſe voudront. 

The miſchie te beloze this Act was, that in the irregular time of H. 3. great 


men when they to a diſtreſſe of the beaſts of their Tenants oz neighbours,that 
ſerved foz their tillage 02 husbandzy, to pꝛevent the ſpedy courſe of Juſtice, 
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Vide Mailb. 
52 H. 3. ca. 1. 


and to enſozce the owners of the beaſts foz neceſſity to yeld to their deſire, 
would dzive the beaſts into a Caſtle oz Foztreſſe, and there detaine and kepe 
them againſt gages and pledges, ſo as no replevy could be made accozding to the 


ogdfnarp courſe of Law; foz that in caſe of a Subject he could not bzeak the 
Caſtle o; Foztreſſe, but the Sheriffe was to retourne averia elongata , and 
thereupon the owner was to loſe the uſe of his beaſts of long time. But this 
Act giveth remedy, that the Shcriffe taking with him the power of the County 
may make replevin, as by the body of the Ad appeareth. 


C Chaſe in Caſtel ou en forcelet.] And ſo it is, it he that 


diſtrain chaſe the diſtreſſe into any other houſe, park, oz other place of ftrength, 
the Sheriffe to make replevin map bp fozce of this Ad bzeak the houſe, caſfle,oz 
foztreſſe, park, oz other place of ſtrength by fozce of this A, at the ſuite of 
a Subject. 


C Pur que les avers ſerront ſolempnement demandes 
per Viſcont, ou auter Bailife le Roy a la ſute del Phaintife, le 


Viſcont ou le Bailife priſe ove luy poyar de ſon County,&c.] 


Nota, every man is bound by the Common Law to aſſiſt not only the @herite in 
his Office foz the execution of the Kings Writs( which are the commandements 
of the King) accozding to Law; but alſo his Bailp, that hath the Sheriffes Wars 
rant in that behalfe, hath the ſame authozity, which his maſter the Sheriffe 
hath, foz the Sheriffe cannot doe all himſelfe,and if they doe it not being required, 
they ſhall be fined and impziſoned; But this is ſo to be underſtod, where the 
Sheriffe may lawfully do it, i that befoze the@heriffe doth uſe any fozce,he ought 
(as our Act tcacheth)to demand accoꝛding to the Law the gods to be delivered, ſo 
as replevy might be thereot made, foz (equi debet potentia mandatum legis, non 
prxcedere, fozce ought to follow, and not to pzecede the commandement of the 
Law. 

Braton who w2ote befo2e this Act ſaith, Et ſi Vicecomes aliquem inveneric 
reſiſtentem aſſumptis ſecum (6 opus fuerit) militibus & liberis hominibus de Com 
ad ſuffcientiam capiat corpora hominum reſiſtentium, & illos inpriſona ſalvo cuſto- 
diat, donec Dominus Rex inde præceperit voluntatem ſuam, &c. 

And our Statutes of W. 1. W. 2. and Marlebridge ore all in affirmance of 
the Common Law in that point, ſaving foz bzeaking of the Caſtle, Foztreſſe, 
Houſe, xc, in caſe of the Subject, in which caſe our Ac giveth remedy. 

If any man, how great ſoever, might have reſiſted the Shertffe in crecuting 
of the Kings Writs, then had it been a god retourn fo2 the Sheriffe to have re⸗ 
tourned ſuch reſiſtance,but as the Statute of W. 2, ſaith. Quod hujuſmodi reſpon- 
110 multum redundat in dedecus Domini Regis & Coronz ſuæ; and that which is 
in dedecus Domini Reg s,&c. is againſt the Common Law.therefoze of netelltty. 
| nerd be, ſoꝛ the due execution of the Kings Writs, the Sheriffe map by the 


— Law take poſſe Comitatus to ſuppꝛeſſe ſuch unlawłull fozce, and reſt- 
ance, 


OO 9 OO Oo — ” 
— —e— —-—-— 
* 


Cc R. did 


R 


Vide 52 H. 3. c. 3. 
Britton 5 4.b. 
Flera lib. 2. ca. 40. 
W. z. cap. 39. 
Lib. 5. fo. 91, 92. 
Semaines Caſe, 
Vet. N. B. 43,44. 
Reg iſt. 8 3,8 56. 

8 H. 4· 1. in Repl. 


Bract. Ii. 5. 442. b 
Fleta lib. 2. c. 62. 


W. 1 ca. 9. & 17. 
M“. z. cap. 29 
Mar lb cap. zt. 
Semaincs Caſc. 
ubi ſupra. 

3 H 7. 3. 10. 

12 H. 7. 17 b. 


W. z. ca. 39. 
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19 E. 2. tit. Exc- 
cution 24. 


— E. z. tit. Exe- 
cution 35 2+ 


Fleta li. 2. ca. 40. 


Semaines Caſe. 
ubi ſup · fo. 93. a. 


Regiſt. $3. 


F.N.B.68. 
47 E. 3.33. 


Marleb. cap. 21. 


Weſtm. primer. Cap. 15. 


R. did graunt and render lands by fine fo I, I. ſued the Kings Writ to the 
Sheriffe to deliver leiun, the Sheriffe retourned that he could not execute the 
Kings Writ foz reũ ſtante of B. and others unknown ; and becauſe'the Sheriffs 
toke not the power of the County in aid of the executton, as the Statufe willeth, 
he was amercted at xr. marks, and an attachment awarded againſt B. and the 
reſt, ec. 

And it is holden foz a maxime ot Law, that it is not lawfull foz any man to 
diſturb the Pinifters ofthe King in the due execution of the Kings Writs, o 


Pꝛoteſſe of Law. 

Now beſides the Warrant of the Common Law, the Sheriffe hath his Let, 
ters Patents of afiftance,whereby the King tommandet h that all Arch-biſhoys, 
Biſhops, Dukes, Carles, Warons, Knights, Fremen, and all other of that 
County be to the Sheriffe thereof in omnibus quæ ad officium illud pertinent, 
intendentes auxiliantes, & reſpondentes;ſo as no manCccleſiaſticall oz Tempozall 
is exempted from thts ſervice being above 1 5. and under 70, foz ſo it is by cop, 
ftructfon of Law. 


C Et voille aſſaier de faire plevin.] wy torte of this 
clauſe he ought by the power of the County to make replevin,and it is no retoum 
foz him to ſap, that the beaſts be in a Caſtle, gc, whereof pou ſhall reade moze 
hereafter in this Chapter. 


C Que le Roy pur le treſpaſſe & pur le diſpite face abate: 


le Caſtel ou le Forcelet ſans recovery.] wut this totall pzofts 


ting oz demoliſhing of the Cattle, xc. cannot be done upon the retourne of the 
Sheriffe, but upon a ſuit on the Kings behalt, wherein the parties intereſſed may 
be called to anſwer, and upon judgement given againft them Pꝛoceſſe to be 
made to the @heriffe to pꝛoſtrate and demoliſh the Caffle and Foztreſſe, and 
ſo is the bok that ſpeaks thereof to be intended. 


C De ſes avers, ou ſon gainage diſturbe.] goz the Luv 


doth ever favour tillage, and the husbandzp of the Realme, as by this claul: 
appeareth,and therefoze gives the party grie ved double damages. 


C Ec ſoit aſſavoir, que la ou le Viſcount dever' faire re- 
tourne del briefe le roy au bailife, le Seignior del Caſte, 
ou de forcelet, ou a auter a que retorne del briefe le roy 
appent, ſi le bailife del franchiſe ne fait deliverance, &c. 


face le Viſcont ſon office ſans delay.] his voth gibe font 


light to the fozmer bzanch, that if the beaſts be detained in a Caſtle oz u- 
treſſe, the Sheriffe muſt doe his office withont delap, that is, fozthwith to u 


plevy the beafts; and it he ought to doe it in this caſe of the franchiſe, the ſame e 


ought to doe in the other caſe. 

It appeareth by the Regiſter, that if the Conſtable of the Caſtle upon 1 
Mandat to him to make replevin, nihil inde curavit, oz if he make no 1 
tourne, ec. at all, upon retourne hereof, a Non omittas ſhall be awarded, t. 
But ſuch retournes were permitted befoze this Ac, but now by this A the 


— in that caſe ought pzeſentlp to enter, and make deliverance of tht 
eaſts. 


Et per meſme le manner ſoit fait la deliverance perat 


tachment de pleint fait ſans briefe & ſur meſme la paint 


Der the Statate of Marlebridge that pzovidcth to the ſame effec, where pou ſhil 
reade moze of this matter, OY 


— 
1. 
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9 Et ſi ceo ſoit en le Marches de Gales.] The Par- 18 E.z.Afl.,8-. 


ches of Walss were the commots, great Seignfozies,and Baronies in Wales, Tg: 
which were holden ol the King in Chiefe, and om ot every County of England: 27 3E. 
It any diſtreile were dziven into a Cattle eʒ Foztrefſe in the harthes of Wales, 15k. 3. lb. 24. 24K. 
and detained, a Writ ſbould be directed to the Sheriffe of the Countp of Eng- 3.42. 47 E. 3.6. 

land next adjopning to theTaſtle,oz Foztrefle, where the beaſts be ſo detained, to E. 3. 26.6 l. 4. 


make replevy. 6 H. g. Juriſdicti- 


on 3435 H.. 10 
J Le roy que eſt Soveraigne Seigniour ent fra droit.) 
At this time, viz. in 3 E. 1. Lluellen was a Pʒince, oʒ King of Wales, bo held 
the lame ol the u ing of England as his ſuperiour Lozd, and ought him liege, ho 
mage, and fealtp; and this is pzoved by our Ad. viz. that the King of England 
was _ dominus, i. @oberaſgne Lead ofthe Kingdome 03 Pzincipality 
of Wales, 

Ring H. 3. after Pztnce Edward had married Elianor Daughter of Spaine, 
percetving him (to uſe the woꝛos of mine Authoz) Ita ſuapre narnra tanta indole 3, 1... pag. 206. 
ptæditum, ut maturius ad res idoneum redderer, primo Walliz principatu Pl. Cem. 126. b. 
donavit,deinde itaniæ & iberniæ præpoſuit 3 hinc natum, uc deinceps unu(- Cambden in 
quilgen Rex, qui ſecutus eſt, filium majorem natu principem Walliz facere con- Flintdb. pag. 5rf. 


"Line! s,bp the incitation of David his bzether,in the 9 pear 
Lluellen 


Polydor Virg. 


Lluellen Pzinte of Wale 
of E. 1. rebelled againſt their @oderaigne Load ; fn which rebellion 
was flain, and the King bzought all Wales under his ſubjectton:The ſaid David 
being bzother and here of Lluellen foz his rebellion and Treaſon againfk bis 
Soveraigne Lozd was after the death of his Bzother at a Parliament holden 
inthe 11. peare of E. 1, attaintedof high Treaſon; of whoſe judgement andexe- , perl. anne 
tution heare what Fleta ſaith, Et unico malefactori plura poterum infligi tormenta, 11 B. 1. 
prout meruerit, ſicut contigit de Davide principe Walliæ cum per quin- x1. lib. 1. ca·1 6. 

judiciis mortalibus torquebatur, ſais namque meritis exigentibus, detractus, 
Denim, decollatus, diſmembratus fuit & combuſtus, cujus — — Civi- 
tati, quatuorque quarteria ad quatuor partes Regni in odium traditorum defereban- 
tur ſuſpendenda. By reaſon whereof, where M aies was befoze holven of theKing, 
as of his @overaigne Lozd,as is afozeſatd, now King Edw.1. became King of the 
ſame in poſſeſſion, which appeareth by the Statnte of Snowdon in theſe wozds; Rot. Parliam, 
Edwardus Det gratia, &c. Divina providentia,(quz in ſua diſpoſitione non fallitur) anno 12 E. i. 
inter alia ſuz diſpenſationis munera,quibus nos & R noſtrum Angliz decorari II. Com. 126. 
dignata eſt, terram Walliæ cum incolis ſuis prius nobis jure feodali ſubjectam, j — a 
ſui gratia in proprictatis noſtræ dominium, obſtaculis — 7 ann 
totaliter & cum integritate convertit, & Coronæ Regni przdi& ranqui partem cor- 
ris ejuidem annexuit & uni vit: By which Ac it farther appeareth, that King 

i. had conũ dered, and peruſedall the Laws of Wales, and ſome of them be 
utterly abzogated,ſome of them he permitted,ſoms be cozreced, and ſome he newlp 
added to the others, 

We have ben,above our uſuall manner, te moze copious herein, becauſe our 
defire is, that truth might pzevaile, Wer the ſtatutes of 2y H.8. and 34. and 7 H. f. cap. a7 
35 H.8,concerning Wales. De the fourth part of the Inſlicares, Cap. of the 34 35 4: 
Courts, ec. of Wales, 


Cc 1 CAP, 


L ib. 8 . to 7 9. 
Greiſlies caſe. 


41 E. 3. cap. q. 
7 H. A cap. 3. 
73 R. 2. cap. 4. 


Greiſlies caſe. 
ubi ſupra. 


9 Eliz. Dicr 263. 


Lib. 8. fol. 36,37. 
Firſt part of 
Inſt. ſect. 71. 


Heſim. primer. 
III. 


Cap. iè. 


Ur ceo que la common fine & amerciament de tou: 


le County en Eyre des Juſtices pur taux judgements, ou 
pur auter treſpas, eſt aſſeſſe per Vicount & Barrctors de; 


Counties malement, iſsint que la ſumme ett mcinttoi;; 


encrue, & les parcels auterment᷑ aſſeſſe que eſtre ne duiſſent, 
au damage du people, & pluſors foits ſont paics as Vi. 
conts & Barretors, que ne poient les acquitent. Puryiey 
eſt, & voit le Roy, que delormes en Eyre des Juſtice; 
devant eux devant lour departure ſoit tiel ſumme afſeſl: 
per ſerement de chivalers & des probes homes, ſur tour; 
yceux que eſcoter deveront, & les Juſtices facent mitter 
les parcels en lour eſtreats que ils liverent al Eſchequer, & 
non pas la ſumme total. 


There were toure miſchieſcs, oz rather grievances hefoze this Ac. 

1. That thts common fine and amerciament befoze Juſtices in Cpze was 
p2omiſcuoufiy aſſeſſed by the Sheriſfe and Barretoꝛs of the County (fo2 ſoour 
Aa ſpeaketh) upon the faultleſſe, as well as upon the faulty, and that after th: 
Juſtices in © pze were departed and gone. 

2. That the ſame- was many times bp them increaſed, 

3. That the parcells were otherwiſe ,then they ought to be, to the damage of 
the peopleQ. 

4. That the lald amerciament was paid to the Sheriffe, and 1Sarrcto2s, that 
could not acquite them, and therefoze were often doubly charged, 

The remedy by the body of the Act conſiſteth on two parts. 
1. That ſach ſummes ſhall be aſſeſſed by the oath of Linigbts, and other 
honeft men befoze the Juſtices in Ep2e, upon ſuch as onght to pay the ſame. 
2, That the Juſtices Mall cauſe the parcels to be put in their cfireats, 
wich Wall be delivered up in the Exchequer, and not the whole lumme. 


J Common fine et amerciament.] Here fine and amcrci 
ment are all one, fo2,as by this Ac appearetb, it ought to be @fferred, which # 
fine in his pꝛoper ſenſe ought not: his is parcel of the green war, fo callcd,becaulc 
the eſtreats to the Sheriffe fozlevying ol them are ſealed with green ware. 

This common amerciament was a great grievance to the people, loz that the 
faaltieCe;as well as the faulty. were (as hath ben ſatd) thereby charged;and th 
was diſperdere mnocentem cum delinquente, much like the abuſe of the Clas 
of the Market, who uſed to take a common fine, untill it was remedied by 40 
of Parliament, 


q Eſt aſsiſe.] That is, ts afferred. 

© Pur faux judgements.] The luttoze in a baſe Court fo; fill 
judgements ſhall be amercied, to the end they may be the moze worp, and tai 
better advice to doe juſtice. 


«] Per Barretors. Foz the ſigniſication of this woꝛ d, ſk P.. 30 Eu- 


che the tale of Barrerry, aud the firſt part of the Inſlicutcs. 
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@ Sur touts ceux queux eſcoter deveront.] bis is a Law 


of great equitte, that ſuch as be faulty ſhould onely be contribatozy to the pay⸗ 
ment of fine and amerciament. 


c Al Elchequer.] Foz that Court is the true center, into which all 
the Ulngs revenne and pzofit ongyt to fall, and by this means the toll ſhall 
come to the right mill. 


& Lc non pas le totall.) But particularly, and by parcell, upon eve · 
rp one that ought to contribute. | 1 
The Commons petitioned, that ne common fine of any County from thence- 
fo2th ſuould be made, but that every man may be particularly puniched. Mhere⸗ 
unto the Kings anſwer was, | 
The King willeth 'the fame. 


— — 


C.4 N 14 


N droit des vic, ou auters queux. reſpoign per lour 
maines al Eſchequer, & queux ount reſc de les dets le 
Roy pier le Roy que ore eſt, ou les dets le Roy meſme 
avant ceux heures, & queux ne ount my acquites de ceo les 
dettours al Eſchequer: Purview eſt, que le roy envoiera 
bones gentes per touts les counties, a ,oyer touts iceux 

queux de ceo pleine ſe voudront, & a terminer iſſint la be. 
foign', que ccux que purront monſtrer que ils cient iſſint avant 
paies, a touts jours (ent) ferront quites, le quel que les vi- 
conts ou auters ſerront morts ou vives, en certaine forme 
que lour ſerr baill. Et ceux que iffint naver fait, ſilꝝ ſoi- 
ent en vies, ſerront punies grevement ; et ſils ſoient morts, 
lour heires reſpoign', & ſoient charges de la dette. Et com- 
maund le roy, que les viconts, & les auters avantdits deſor- 
mes loialment acquitent les dettors a prochein accompt, puis 
que ils averont le dette reſceive: & donque ſoit le det al- 
lowe al Eſchequer, iſſint que jammes ne veign en ſum- 
mon'. Er le vic auterment face, & de ceo ſoit attaint, 
cy rendra al plaintife le treble de ceo que il aver de luy re- 
iceive, & ſoit rent a le volunt le roy. Et bien ſe garde che- 
Icun vicont, que il cit tie] reſceivor , pur que il voudra re- 
[ponder, car le roy ſe prendra del tout as viſcont, & a lour 
heires. Et ſi auter que reſpoign* per ſa maine al Eſchequer 
le face, il rendra le treble al plaintife , & ſoit rent en meſme 
le maner, Et que les vic facent tayles a touts iceux, queux 
paieront 


— — 
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Mirr. lib. 4. de 
amerciame nts 


leviable. 


See hercaſter 
cap. 4 7 . 


See hereafter 
cap. 45. 


Rot. Parl. An. 17. 
E. 3. nu. 37. 
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. c ip. 31. 


412 E.. cap. g. 
7 H. 4. cap. 3. 


Cap. Ie in. Vet. 


Map. Cnat- 155. 


Rot. Clauf. 
17 Hi. 3m 9. 


Meſim. primer. Cap. 20. 
paieront le det le roy. Et que la ſummons deſchequer atouts 
les debtors, queux demander voudront la view, facent mon. 
ſtrer ſans denier les a nulluy, & ceo ſans rien prende r de lou. 
er, & fans rien don, & que ne le fra, le roy prendn 
a luy grevement. 


C Detts le roy.] wander this wozd [debicam] ate all things due t. 
the King compzebended ; and not onelp debts in thetr pzoper ſenſe , but by, 
ties oz things due, as vents, fines, iaes, amerctaments, and other duties 
to the King received, oz levied by the Sheriffe: foz Debt in bis large ſenſe gm. 
fies,whatſoever any man doth owe, and debere dicicur, quia deeſt habere: dehj. 
cori enim deeſt quod habet, cum fit creditoris, maxime in caludomini Regis. 


C Lour heires reſponderont.] That is to be underſtood, quoad 
reſlitutionem, ſed non panam 3 that is, foz the civill, but not foz the 
criminall part: Foz it is a Paximo in Law; Pœna cx delicto defuncti he. 
res reneri non debet : And againe, In reſtitutionem , non in pænam heres 
taccedir. 

C Au prochein account.] lo; this the Statute of 51 H.; 
Statutum de Scaccario, and the Statut of W.4. Ver. Mag. Chart. fo. 33, 34. 


C Et tiel receivor pur quoy il voet reſponder.] #0, th 
rule of this, and like caſes cf the King, fs, Reſpondear ſuperior. 

C Er que la ſummons deſchequer a touts les debtor, 
queux demander voudront la view, facent monſtrer ſans de- 
nier les a nulluy , & ceo ſans rien prender de louer, & ſans i 


ens don &c.] Chet ts, the pꝛoces, together with the Eftreats under th 
Deale of the Cxchequer fhall be wewed to the party pꝛeſently without tv 
npall , and frelp without any thing to be given therefoze, upon pain of grit 
vous fine and impztſonment. 4 


CAP, XX, 


Urview eſt enſement de misfeaſors en parkes, & en vi 
vers, que ſi ul de ceo ſoit attaint per le ſuit del plain 
tite , ſoyent agardes bones & hautes amendes, ſolonque : ma- 


ner del treſpas, & eit la priſonment de trois ans, & dillong, | 


ſoit rent a le volunt le Roy, fil ad de quoy poit eſtre rent, 
& lors trova bon ſuertie que il jammes ne misface. Et 


ans, trova meſme le ſuertie; et fil ne puiſſe trover la ſuem, 
for jur la Realme. Et ſi ul de ceo rette ſoit fugitive, & net 
terre, ne tenement ſu ffiſant pur quoy il poit eſtre juſtific, c 

couſt 


| 


il | 


neit dont poit eſtre iſsint rente, a res la priſonment de trois 
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court come le Roy avera ceo trove per bone der ſoit 
demaund de countie en countie. Et fi] ne veigne, ſoit utlage. 
Purview eſt enſement & accorde, que ſt ul ne ſuiſt dedeins an 
& le jour pur le treſpas fait, le Roy avera le ſuit, & ceux 
queux il trova de ceo rettes per bon enqueſt, ſerront punies 
per meſme le maner en touts points, ſicome deſuis eſt dit. Et 
fi ul tiel misfeiſour ſoit attaint, quil cit priſe en les parkes 
beaſts domeſtes , ou auter choſe en le maner de robberie 
en venant, ou demurrant , ou en returnant , ſoit fait de luy 
common ley , que affiert a celuy que eſt attaint de apert 
robberie & larceny , auxibien a la ſuit le roy come dauter. 


The cauſe of the mating of this Statute was, that at the Common Law, / F.z. 10. b. 
the Pleintile in an action of Treſpas, ſhonld, as in other caſes, recover no 5 H.6. 
other dammage-,but acco2ding to the qunutity of the treſpaſſe : which the plain⸗ 
tife foz treſpaſſes in Parks and Utvaries effeemed at a high rate; but the 
Country commonlp found the dammages very ſmall; foz the Common Law 
gave no way to matters of pleaſure, (wherein moſt men do exc&d) foz that they 
bꝛought no pꝛofit to the Common-wealth ; and therefoze it is not lawfull foz 
any man to erect a Park, Chaſe, oz Warren, without a licence under the Tea a 
Great Seale of the King , who is pater patriz, and the Pead of the Com. 4 ff 1:1. 
mon wealth. Er. 48. 


Li. 1 1. fo. 86, $7. 
« En ö Parks.] Fyhis ts underffood of a lawfull Parke, whereunto 
th:& things are required: 1. A liberty, either by graunt, as is afczeſaid, oz 
by pꝛeſcriptton. 2. Jncloſure by pale, wall, oz hedge. And 3. beaſts ſava- 
jeg of the Parke, foz the which, and foz the name, ſe the firft part of the . pt of the 
n{t1ures. Inſt.ſect. 

But this Statute extendeth not to a nominative Park creged without . Rs gs 
lawfull warrant , albeft it be called a Park; foz this Statute is very penall, 21 19 1 6 6 80 
and therefozc, as hath been ſatd, extendeth onelp to a lawſall Parke. But 2: H.6.59.34 H. 
he map have an action of Treſpaſſe at the Common Law, quare clauſum fre- 58,43. 10 fl. y. 
git, & unam damam cepit; &c. eta Bru, 

Under this wozd Park, a Chaſe is not included. 75 Eg gy 

+ This Act extends not to a Fozeſt in the hands of aſubjec, foz the Law is 5;. 8 E.,.; 
ſo penull, as it (hall not be taken by cquitte, See the Scatures 

ot 13 R. z. cap. 13 


© Misfeſauns] an this Ad is underſtood when a man either chaletb ina 1 1 J. cb. fr. 
Park, oz by bo w, oz other engine ende voureth tokilſome of the game ol the Park ; J c. 8 
againſt the liberty and pzivfledge ol the Park, tand not when the Lo2d cf a Park ũ913 21 Jac.c-28. 
takes beaſts to agiſtment in his Park, and the owner bzeaks the Park, and 4. 
takes them away without agreement foz their pafture,foz it is not within theſe 21 H 721. 
wozrs, De malefatoribus in Parcis, becauſe the trefpaſſe concerneth not the li- 0 E-3-f.:r.1h: 
berty of the Park by chaſing of the game thereof, but a collateral treſpaſſe, Fee ©: 
& ſic de hmilibus. Athols caſe. 


JJ Vivers oꝛ Viviers.] This being a French wozd, ſignifieth Fiſh» 
ponds, 02 waters wherein fiſh are kept and nouriſhed ; which being a matter 
of pꝛofit, and increaſe of vicuals, any man may ered ; and that in legall un- 
derſtanding it ſigniß eth a Fiſh-pond, oz waters where fiſh are kept, it ap- 
peares by our ancient Authazs, who wꝛote ſone after this time: fog Britton 

ſaith, Auxi de waſt fait per eux en parks & en vivers, de veniſon & depef- Bre 
on, & de conies, & auter deſtruction per eux fairs en garrens : where he ap- 
plpeth 
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Flet. li. 2. ca.; 6. 


Vide hic cap.i. 


Bract. Ii. 3. fo. 117 


F. N. B. 88. H. 


Hic c. 1. Art. ſu- 
per cart. cap. 8, 
34H. 6. 28. 21 H. 
21. F. N. B. 67. d. 


Reg iſt. 11 l. b. 
47 E. 3. io. b. 

5 H. 5. 1. 2 E. 44. 
9H 6.2. F. N. B. 
67. d. 87.2. 7 El. 
Dier 238. Lib. 
Intr. Raſt. 585. 


7 El. Dier 238. 
Regiſt.ubi ſup. 


15 El. Dier 323. 
9 El Dicr 269. 


Videhic cap. 4. 


Wefim. primer. Cap. 20, 


plieth Veniſon to Parks, Peſſon to Vivers, and Conies fo Matrens. And Flet 
agre&th with him, foz he ſaith , De feris & piſcibus poteſt heri furtum; Ex 
benignitate tamen Principis conſtituitur, ne quis pro hujuſmodi furto vitam per- 
dat, neque membra: Conſlitutio quidem talis eſt, proviſum eſt de malefactori- 
bus in parcis & vivariis, quod ad ſectam querentis ſtatim adjudicentur emen- 
dz, &c. and reciteth ſummarily this Ac; and ſo it is taken befoze in this very 
Parliament, Cap. 1. foz fiſh ponds, oz places where fiſh are kept, in theſe 
wozds, ne curge en auter parke, ne piſhet en auter viver. And Bracton, who 
wꝛote alittle befoze our Statute, coupleth them together in the charge given by 
the Juſtices in Etre, as our Statute doth, viz. De malefactoribus in parcis, & 
VIVATrius., 

It appearcth in the Regiſter, that there be divers fozmes of Writs foz fiſh: 
ing in his piſcarfe : One Writ ts, Quare in vivariis ſuis piſcatus fuit : Another, 
Quare in ſeparali piſcharia ipſius A. piſcatus ſuit, &c. 

Thcrefoze,as ſome have ſtretched this wozd to far, extending it to War: 
rens of Conics, which they might as well under the generality of the won 
[vivarivm] extend it to Fozeſts and Chaſes, (foz they be loci ubi viventes cu- 
lodiuncur) whereofpou have heard befoze ; fo ſome would reſtraine this won 
to Fiſh-ponds ontly that be in Parks, which is expzeſly againſt both the letter 
and meaning ofthis Ac, and the Fiſh-pond concerneth nothing the liberty and 
pꝛiviledge of the Park,whereof alſo a touch hath been given befoze. 

It a man committeth a treſpaſſe in the Fiſh-pond, gc. of another, by taking 
and carrying away of water, he is no mif-feaſoz within this Statute ; but ifhe 
let ont the water, to the end to take fiſh,he is a miſ-feaſoz within this Statute, 
02 he maſt fiſh there, if he be within the danger of this Law, foz collaterall tref- 
paſſes neither in Parks, noz Fiſh-ponds, xc, are within this Ad. 

And il one hunt in a Park, oz fiſhin a Pond, ec. though he kill no Der n 
take any Filb, pet this is a miſ-feaſauns within this Statute, 


Per le ſuit del plaintifel. This fait is intended in an Aion 
of Treſpas, but the Writ muſt rehearſe, and be grounded upon this Statute; 
fo2 it is a Paxime in the Common Law, that a Statute made in the affirms: 
tive, without any negative expꝛeſſed oz tmpiyed, doth not take away the 
Common Law: And therefoze in this caſe the Plaintiſe map either have 
bis remedy by the Common Law, oz upon the Statute; If he bzing his action 
of Creſpaſſe generally without grounding the ſame upon the Statute, then he 
2 the benefit of the Statute, and taketh his remedy by the Common 

aw. 

The pzeſidents ofthis ation are, Ad reſpondendum tam domino regi, quam 
parti querenti : And pet by the Regiſter, he map habe this in his owne name, 
and that may be gathered by ſome of our books, quoted befoze in this Sealon, 
in the margent. 


« Solent agardes bones & hautes amends.] By theſe wozds (hall 
be awarded good and large amends] ifthe dammages be too ſmall, the Court 
hath power to increaſe the dammages, foz this wozd [award | pzoperly belong | 
eth tothe Court. 


Et eit la priſonment de trois ans.] woth dammages andim 
pꝛiſonment concerne the plaintife, and therefoze the Kings pardon cannot dd. 
ſpence wfththem ; But the ranſome, the finding of ſarcty, and the fozejurins | 
of the Realme are puniſhments exemplarte, and concerne the King, and therefoze | 
he map pardon the ſame, | 


Et dillonque ſoit rent a le volunt le roy.] And alte | 
ſhall make fine at the Kings pleaſure. 
Sc befoze foz the expoſition of theſe wozds, Cap. 4. 


CHR 


Et 
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Et lors trova bone ſurety, que il jammes ne misface.] 


And then ſhall finde god ſurety, that after he ſhaltnot miſdoe. Hil, 24 H.7.Cor. 
This ſurety muſt be by recogniſance to the King, and not to the Plaintife ; 1 

Foz example, the ſureties in l. and the Delendant in 40 lit he condition muſt be 3 3 

general, and not reſtrained to that Park, oz Uſvary ; foz example, Quod iple in 

aliquibus parcis & vivariis contra formam Statuti prædict amplius non male- 

faciet, &c- 


Le roy avera le ſute.] Either by indictment, infozmatton,oz Adl- 
on of Treſpaſſe upon this Act. 


« Forjure le Realme.] Fleta franſlating this Ac into Latine, ſaſth, Flera 1.1. cap. 36. 
Abjurabit Regnum, and ſo doth the Regilter ; and Bracton uſeth the ſame wozd 1 80. b. & 
in caſe of Felony, Ab jurabit Regnum. Brother * 

And Britton uſeth our wo2d, For jure noſtre Realme, and fol. 25. in the ſame caſe ol . 2g. 
he uſeth the wozd of abjurat ion. 

It ſignifieth in Law a perpetuall banichment of the Defenvant out of the 
Realme, which to obſcrve he bindeth himlelſe by oath, foz ſo much ts implied 
in this wozd forjure, 02 abjure, which pzoperly ſignifieth to foziſweare the 
Realme, 

By the Common Law no man can be exiled, o2 baniſhed out of his Country, Mg. Chart. c. 25. 
but in caſe of abjuration fo2 lelony: In all other caſes exile oʒ baniſhment ought 
to be done by authozity of Parliament (as here it is) and ſo are our boks that 
ſpeak of exile oꝛ bantſbment to be underſtod, 

If ſach a perſon, as hath fozjured oz abjured the Realme, returne againe, 
hee ſhall be puniſhed at the Kings ſaft foz the perjury, and high contempt. 


© Beaſts domeſts.] This is under ſtod ol kine, oxen, ſhep, and other 
domeſticall beaſts within the Park. 
If there be within the Park tame Dere, and miſdoers come to hunt and kill 
veniſon, and they kill a tame Deere, and carry it away, not knowing the ſame *? 4 '5- b. 


to be atame Dare, this is no fclony, foz the intent maketh felony, and ſo are the . 
boks to be intended, 


LY 
En le manner de robbery.] In this Aa robbery is taken in a Fic? part of the 
large ſenſe ; ſæ the firft part of the Inſtitutes. Inſtivlect.501. 


CAT x31 


N droit des terres des heires deins age, queux ſont en 

le garde lour Seigniors: Purview eſt, que les Gardeins 

les gardent, et ſuſteinent, ſans deſtruction faire en tout tien: 
et que de tiels manners des Gardes ſoit fait en touts points 
lolonque ceo que eſt conteigne en la graund Charter des 
franchiſes fait en temps le Roy H. pier le Roy que ore eſt, 
Magna Charta cap. 4, 5, & 6. Et que ilsint ſoit ule deſormes, 
et per meſme le manner ſoient gardes les Archivelqueries , 
D d Eveſqueries, 
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Mag.Cha.c.4,5,6 
Artic, ſuper 
Chart.ca-i8. 


Merton. cap. 6. 
21 E. 3. 19, 20. 
27 H. 6. tit gard. 
118. 33 E. 3. 
ſjudgement 251. 


Weſtm. primer. Cap.22, 
Eveſqueries, Abbies, Eſgliſes, et dignities en temps de vacation, 
vide Artic ſuper Chartas cap. 18. 


This Act both to heires in Ward, and the cuſtody of Archbiopzicks, vi, 
ſhopzicks, xc, during vacation, is but a confirmation of the Statute of Magna 
Chana,Cap45,6. whereof there pou mapreade at large. 


— "COINS 


cr — 


—— —_— 


CAP. XX11. 


Es Heires maries deins age, ſans le gree de Jour Car. 

deins, avant que ils averont paſſes lage de xiiii. ans, 
ſoit fait ſolonque ceo que eſt contenue en le purveiance de 
Merton Cap.6. Et de ceux que ſerront maries {ans le gree de 
lour gardeins puis que ils averont paſſes lage de xiiii. ans, 
le gardein eit le double value de ſon mariage, ſolonque 
le renour de meſme le purveyance. Ouſter ceo ceux queur 
averont ſuſtret le mariage , rendant le droit value del ma. 
riage al Gardein pur le treſpaſſe, et jalemeins le Roy eit les 
amends ſolonque meſme le purueyance de celuy que | 
avera ſuſtret, Weſtm. 2. cap. 35. Et des heires females , puis 
que ils averont accomplies lage de xiiii. ans, et le ſeigniot 
a que le mariage appent celes ne voudra marier, mes put 
covetiſe de la terre, les voudra tener diſmarie. Purview eſt, 
que le Seignior ne poit aver ne tener per encheſon del ma- 
riage, les terres a tielx heires females ouſtre deux ans apres 
la terme de lavantdit xiiii. ans. Et ſi le Seignior deins les 
deux ans ne les marie, donques eiant els actions de recover 
lour heritage quietment ſans rien done pur le garde, ou pur 
la mariage. Et ſi els pur malice, ou per malveis counſel ne 
ſe voillent pur lour chiefe ſeigniors marier, ou els ne ſont 
diſparages, que les ſeigniors teignent la terre, et la heritage 
jeſque al age del Enfant male, ceſtaſcavoire, xxi. ans, & ou- 
ſter jeſque ils eiant priſes le value del mariage. 


The Statute of Merton pʒovideth (as hath bn ſaid) that if any Lap man 
raviſh an heire, oz detain him within the age of 14. peares, that then the Gar 


dien ſhould recover the value of the marriage againſt the Raviſher together with 


he Infant and his lands, and that the Defendant ſhould be impꝛiſoned untill be 


t 

bath recompenced the Plaintife, ec. and further, untill he hath ſatisfied the Bing 

foz the Zreſpage. P " 6 
Chis 
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This Ac doth firff confirme the Statute of Merton, both concerning the 
raviſhment, and alſo concerning the fozfcifare of mariage : And p2ovideth 
farther, that of them that be above the age of 14, peares (over and above 
the double value of the mariage after tender made accozding to the Statute 
of Merton to be recovered againſf the heire) the Oardten ſhall recover 
againſt the raviſher oz detainer, the hefre being maricd , the full value thercof, 
and the King ſhall have alſo like amends accozding to the ſaid Ac, 


Ceux que averont ſuſtret le mariage. Chat is, the ravither 
oz detaſner of the heire, and which- married the heire after 14. and be⸗ 
foze 21. 

This extendcth after 14. as well to Ccclefiaſticall, es Lay perſons, which 
the Statute of Merton of a raviſhment beſoze 14, doth not, but to Lay 
men onely. 


J Er des heires females.] The miſchiefe befoze this Act was, Brit. ſol. 16g. 
Chat whereas the hetre female after her age of 14. peares ought of right to be 35 :5-40-35H.6 
out of Ward, the Logd fog covetouſneſſe would not marry them, but kep „ 
their lands at their will and pleaſure many peares after their age of 14 againt 
the which wzong this Statute pzovideth remedp,and was made foz the reſtraint 
of the wꝛong, and in truth foz the advantage of the Lozds, 

And here we are occaſioned to explain a place in Bracton, Fxxmina 14. vel.15. Brat.l.2.f.36.b 
annorum poteſt di ſponere domui ſux, & habere Cone & Key , &c. Which 
woꝛd Cone is miſtaken in the impꝛellion, fo2 it ſhould be Cover & Key; and foz 
Cover we uſe Coſer at this dap, changing the v to an f, (which is uſuallſ) ſo as 
at that age like a god hnswife ſhee is able to diſcerne what things are 
in a honſhold fit to bee kept in Cofer under locke and key; And the 
reaſon, whercfoze, if the heire female of a Tenant by Knights ſervice be of 
the age of 14. peares at the death of her Aunce ſter, ſhe ſhall not be in Mard, is, 
foz that ſhe ts viri potens, and can govern an houſbold, and map merry an hus- 
band, which map doe Knights ſervice, 

It a man hath two daughters and dfeth, the one above the age of 14. and the 
other within the age of 14. the KLozd ſhall have the Wardſhip of the body of her 
within age, and the moltp of the land. 


Sce rhe firſt pare 
ot the Inſtitutes. 
lect.193,104. 


Purview eſt que le Seignior.] 7. EveryLozd is not within 

the pur vie w ol this Aa. The heirc tcmale ſhall eater upon thc Lozd by poſte ⸗ HE.52, 
riozity, becauſe her mariage belongs nat unto him, | 

2. If the Lozd graunt che mariage of the heire ſemale to onc, neither the 35 H-6ubi ſupra. 
grauntoz noz the grauntee ſhall have two pears, but the heir female Mall enter 471. 
at her age of 14. foz the graunte cannot hold the land, and the grauntoz hath not 
the mariage. 

3. Sott is, it the King graunteth the Wardſhip of the body of the heire . C abi fupra 
femole, ſhe (hall ſac her livery at her age of fourteen, fog neither the King 
noz his grauntæ can hold the land during the t wo peares. 


Per 2. ans ouſter les 14. ans.] wy this ts underſtod that the 35 5-52 


Lo2d ſhall not have the 2. peares, but where the heire female was within the 
age of 1 4. at the death of her Aunceſter, and in Ward to the Lozd. 


Les terres.] Here a meſralty that is holden is underſtod, though 
this Dtatute ſpeak ol lands onelp. 


Per encheſon de mariage.] Ceſſante cauſa ceſſat effectus, and 3; H.6 ubi ſupra, 
therefoze if within the two peares tde Lozd marrieth the heire female, the 
— female ſhall pzcſently enter, becauſe foz that cauſe the two peares are 

en, 


D® 2 It 
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35 H.6.40. tit. 
Gard.7t. 
Inſtitutes, ubi 
ſupra. 


35 H6. Gard 71. 


Tlera I. 1. c. 12. 


27 E. z. Sta. 2 c· 17 
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Ik the Gardien marry the heire female after the age of 12. yeares, he 
chall not detaine her land but antill her age of 14. foz the cauſe ceaſcth, 

Ho it is if the Aunceſter marrieth bis heir female, and dieth befoze 4 
attain to her age of 14. the land hall be in Ward, but the Lozd ſhall not 
have the 2, peares. 

And it ts to be obſerved, that the Loꝛd hath theſe two pears by fozce of this 
Act, and not as gardfen, becauſe his gardienſhip ended at her age of 14, and 
therefoze a Writ of Dower doth not lie againſt him during thoſe two peareg, 
becauſe he holdeth not the land as gatdien. 

And foz that cauſe if the Lozd tender to her a marriage, and ſhe within the 
two pears marry her ſelfe elſe where, there lieth no fozfetture of marriage 


againft hcr. 


Et ſi els per malice ou malveis counſel ne ſoy voillent, &c 
Pere the dd in batred of contradictfon and diſobedience, In odium contradi- 
Rionis & diſobedientiz, giveth to the Lozd her lands untill her age of 21, xc, 
but he holdeth not the ſame as gardien foz the canſe afozeſatd, 

Ot this whole Act Fleta ſaith thus, De famellis 14. annos habentibus, quibus 
Domini ſui maritagium competens medio tempore non obtulerint, taliter pro- 
viſameſt, quod negligentia Dominorum hujulmodi talibus hæredibus non ſt 
damnoſa, ſed retenta hæreditate per duos annos poſt 14. annos, eam hætedi- 
bus fine cortradistione reddere non centradicant; quod ſi infra ætatem compe- 
tenter & palam contulerint, ipſæque maritari non conſenſerint, tunc uſque ad 
ætatem maſculinam hæreditatem talium impune poterint retinere ulteriu 
quam per duos annos, pro fine maritagii, & in odium contradictionis & ino- 
bedientiæ. 

Ouſter jeſque ils cient priſes le value.] were the pzofits area 
counted to goe in latisfacton of the value. Vide le Statute de Merton cap. 6, 


Il the Lozd grant over the Wardſhip of the body onelp, neither graunto; 
noz araunte& ſhall take the advantage of this bzanch, 


L#T. 4111 
— eſt enſement , que en City, Burgh, Ville, Faire, 


ne Marche, ne ſoit nul home forein, que ſoit de cl 
Realme, diſtreine pur dette, dont il neſt dettour ou pledge, 
& que le fra, ſerra grevouſement punie, et ſans delay ſoit l 
diſtreſſe deliver per les Bailiſes du lieu, ou per auter Bailife 
le Roy, ſi meſtier ſoit. | 


The miſchiefe befoze this Statute was, that divers Cities, the Cinque 
Pozts, Bozonghs, Towns Cozpozate, xc. within this Realme, did claime ſuch 
a cuſtome, that if any of one City, Society, oz Perchant guild were indebted 
to any of another City. Society, oz Perchant guild,tfanp other of the ſame City, 
Soctety, oꝛ Perchant guild that the debtoz was of, came into the City, Society, 
oz Perchant guild whereof the Creditoz was, that he would charge ſach a fo 
reiner foz the debt of the other; which Cuſtomes are taken away by this Sts 


Flers 13.2. ea. C6. kute, whereof Fleta teacheth in theſe wozds; Solent plerique homines in ferils 
Cap.Itin' in Vet. Mercatis, Civitatibus, Burgis , & feodis, & in juriſdictionibus ſais aliquos 
Mag.Carr.fo.155 tranſeuntes de feodis, vel juri ſdictionibus ſuis nullatenus exiſtentes ad querimo- 


mam 


» —ů 
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niam alicujus i nvenientis plegiosde proſequendo imfedire, diſtringere & gravare 
pro alieno debito, cujus non ſuerit plegius nec debitor, imponentes ei quod erat 
tali debitoti at nis, ut de una ſocietate vel ci vitate, & hujuſmodi & impune : pro- 
pter quod prov i ſum elt, & inhibitum. ne quis aliquem ſorinſecum, dum plegius non 
fuerit nec debitor, tro aliquo debito alieno alicubi diſtringat, nec ad aliquam ſo- 
lut ionem comp ꝛllat. & qui fecerit graviter punietur. 

And it ſemeth by the Mirrour, treating oł this Chapter, that ſuch cuſtomes 
were againſſ t he Common Law,foz there it is ſatd, Le point de tortiouſnes di- 
ſtreſſes duill conteine le paine de reberic, 


CT Que ſoit de ceſt realme.] mheſe ate matetiall wozds : Foz it 
a Petchant of England be either wzongfullp tmp2iſoncd in the parts bepond 
the ſea, 02 habe his merchandiſes 02 goods taken from him there wꝛongkul⸗ 
ly, he ſhall have the Kings Letter to the King, P2tnce, 02 Lo2d of that Ter- 
ritozie, where the w2ong ts done, wherein the w2ong is bztefly rectted, and 
requeſt made. Quod ſatĩsfactionem debitam ac juſtitiæ complementum fieri 
faciat, &c. which Letters of divers fozmes appeare in the Regiſter. Now if he 
be deſtitute of Juſtice there, then may he either have the Kings Writ De 
atreſto facto ſuper bonis mercatorum alienigen' pro tranſgreſſione facta merca- 
toribus Angliæ, oz elſe atcozding to the Law of Parque, be ſhall have from 
the King Letters of Marque oz repziſall under the great Seale, whereby 
he map redꝛeſſe himſelfe of the goods of any of the men of that ZTerrito2te ta- 
ken within this Realme. And it is called the Law of Parque, of a Saxon 
woꝛd, which figntfieth a limit oz bound; becauſe ſ&ing he cannot obtaine Jy« 
ſtice within the limits of the fozetne Country, he map be redꝛeſſed of the men 
of that Country within the limits of his owne: which appeareth by the Sta⸗ 
tute of 27 E. 3. in theſe wozds, No merchant ſtranger be impleaded foz ano- 
« thers treſpafſe, o2 foz anothers debt, whereof he is not debtoz, pledge, noz 
« maſnpernoz. Pzovided alwapes, that if our liege people, Perchants, oz other 
« be endamaged by any Loꝛds of ſtrange Lands, oz their Subjecs, and the ſaid 
« L,020s (duly required) faile of right to our ſald Subjects, we ſhall have the 
«* Law of Marque, and of taking them againe,as hath bene uſed in times paſt, 
« without fraud 02 deceit. Wherein many things are wozthy of obſer vation: 
and ( amongſt them) that this Law of Marque extends not enely to Perchants, 
but to all other the Kings Subjcas. And thts Law of Parque in ſome IRecozvs 
is called the Rings right, Jus regium, becauſe thereby he doth his Subjects 
right: As taking one example foz many, In the Parliament holden in 11 H. 4 
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Vlirr. cap. g. ſect. 4 


Reg ĩſt. fo. 119. 
27 E. 3. Stat. ze 


cap. 17. 


4H. 5. c. 7. 


27 E. 3. ubi ſup, 


John Kowley of Bridgwater in his Petition pꝛaped the King that he might take Rot parl. ance, 
Parque and Nepzilatl of all French-mens goods, (having no ſafe conduct of 1.4. 


the King) to a certaine value, foz certaine his @hips and other goods taken 
by the French tnthe time ofthe Mrace : The anſwer of the King was, That 
upon ſuit made to the Bing, he Would have ſuch Letters requiſitozy as are 


nedfull, and ik the French King refuſe to doe him right, the King will then Norf Tr. zz. E. r. 
ſhew his right. This Letter of Parque oz Repziſall was anciently called Cora rege rot. 18 


Litera mercatoria , (becauſe moſt commonly Merchants obtained it) Litera 


mercatoria conceditur mercatoribus Anglis contra mereatores Heynon, Holland, Mar. Paris fo. 
Zealand, & Friſland. s as it thoſe wozds which is ofthis Realme] had been 956-6. 


omitted, and the Statute had been generall in the negative, that no fozeine 
perſon would be diſtrnined fo any debt, wherefoze he is not debtor oz pledge, 
this had taken away the ancient Law of Parque oz Repꝛiſall; and therefoze ne- 
ceſlarily were added the ſaid wozds [Which ts ofthis Realme] whereby the 
Lawot Parque oz Repziſall is implyed and ſaved, 


C Diſtreine pur dett.] atthis time a Capias did not lie in en Acts 35 K. 0b. 


on of Debt, but is given by the Statute of 25 E. 3. but pet this Statute doth 
'rtend to the Capias, becauſe the Capias commeth in lien ofthe Diftres, 


CAP. 
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4E. 6. Pr. c t't. 
eſfice. LIS f 
Da. is Stough- 
tons caſe. 

Art. ſaper cart. 
CaN-19, 29 E. t. 
Stat. de Lincoln. 
17 E. 2. aſſ 371. 
32 E. i. ibid. 378. 
4 E. z. di lie iſ. to. 
$8 E. 2. coron. 390. 
3 E. z. coron. 47 
& 300, 8 E. 3. 38. 
15 E. z extent 17 
31 afl. 28. 10 E.;. 
47. 17 E. 3. 66. 
22 4.96, 8 1. 
44aT14 4; E. 3. 
24. 36 all, pl. 3 2. 


7 H. 4413 Hog: 
13. Scat. pl. cor. 


192, 193-Pl-com, 
Morgans caſe, 12 
12. 4 E.1.ofh- 
cium coronat. 

1 R.3-cap-3. 


Weſtm. primer. Cap. 24. 


. 


Urview eſt enſement, que nul Eſchetor, Viſcount, ne 

autre bailife le roy, per colour de ſon office, ſans eſpe- 
ciall garrant, ou commandement, ou certaine authoritie que 
appent a ſon office, ne diſſeiſe nul home de ſon franktene. 
ment, ne de choſe que appent a ſon franktenement. Er fi 
aſcun le fait, ſoit a le volunt le diſſeiſee, que le roy de fon 
office le face amend' a lon pleint, ou que il eit la common 
ley per briefe de Novel diſſeiſm. Et celuy que ſerra de ceo a. 
taint, rendr' les dammages a double a meſme le plaintife, 
& ſerra en le grevous mercie le roy. 


The miſchicfe befoze this @tatute was, that E ſchactozs, Sheriffes, and 
other of the Kings Bailiſfes, would, colore officii, ſeile into the Kings hands 
the fre hold of the @ubjca,and thereby dilleiſe the partie, who thereupon to his 
intolerable veratton and delay, was put to his ſuit tothe King by Petition, fo; 
which this Statute pzovideth remedp. 


C Bailiffe leroy.] Here by Bailiffe is underſtood any other office | 
oz miniſter of the Kings. 


C Per colour de ſon office.] Colore offcii is ever taken in me- 
lam partem, as vittute offcii is taken in bonam : And therefoze this tmplyecth 
à ſeiſure unduly made againſt Law. 

And he may doe it colore officii two manner of wayes : Either when he hath 
no w1rrant at all, oʒ when he bath a warrant,and doth not purſae it. 


C Ef pecial warrant.] That is, to the Cſchaetoz,qc. a Diem chuſt 
extremum, Mandamus, oz anp other of the Kiags Writs, and office thereupon 
lound foz the Uing. 

2 to the Dheriffe the Kings Writ, as an Habere facias ſeiſinam, 0} 
the like. 

By this Ac no ſeiſure can be made of lands oz tenements into the Binge 
hands beloze office found, and fo is the common experience at this day. ths 
Statute of Articuli ſuper cart. cap. 1 9. & 29 E. i. leſtat. de Lincolne. 


CT Ou commandement] under theſe wozds are compzehente? 
not onelp the ings commandements by his Writs, as hath ben ſaid, but 
alſo the commandement of the Juſtices of the Kings Courts of Juſtice. 

A man was fndiced befoze the Sheriffe in his Tourue of felonte,upon which 
indictment his lands and chattels were by the Sheriffe ſeiſed ſoz the King: 4 
ter ward beloze Juſtices aſſigned he was acquitcd, and ſued out a Cerriora 
to remove the Recozd into the Kings Bench; which being removed, he pzape? 
there tohavercftitution of his lands and goods; and it was reſolved that the 
Sheriffc had not warrant to ſeiſe the lands, (befoze he were attainted) and 
therefoze that he would ſue his Aiſe againſt the @heriffe upon this Statut. 
It waskurther reſolved, that if the Sheriffe ſeiſe lands by the commandement 
of the Juſtices, then is the @heriffe excuſed, though the Juſtices therein di 
erre ; and it he did it of his owne head, then had the party remedy by an Adile; 

there 


Cap. 25. Weſtm. primer. 
thercfoze the partic was required to ſue out a Writ to the Jalkices to certifie 
ifthe leiſure were made by their commandement, 


C Ou certain authoritie que appent a ſon office.] Cbat is, 
Ex officio, without any Writ oz commandement : Foz example, when the 
Cſchaetoz taketh an office virture ofhcii, he map ſeffe the land; foʒ this, as our 
Act ſaith, doth belong to his office; but if of his owne head (as hath bene 
ſaid) he ſeiſeth the land without any office, that ſetſure is colore officii, and 
therefoze the Allile upon this ſtatute is maintainable againſt him in that caſe, 
& ſic deczteris. 


C Per briefe de novel diſſeiſin.] This is pat foz an example 
foz he map have any other Writ, oz Action againſt him. 

This Statate is made in affirmance of that, which ought to have been done 

by the Common Law, and fs the foundation as well of our Book-caſes above⸗ 
ſaid, as of the Aas of Parliament, that after have ben made concerning undue 
ſeiſurces by Eſcheatozs, Sheriffes, and other 1Bailifes, as Cozoners, and 
the reſt, 
Andit it doth appeare to the Court, that the Kings Officer doth ſeiſe foz 
the Bing anp lands without warrant againſt the Law, in an Acton b2zonght 
again ſt the Officer, he onght not to have any atd of the King ; Neither doth 
the Writ De domino rege inconſulto lie in that caſe, becauſe that which is done 
by him is void; and where the cauſe of aid faileth, there no ald is to be granted. 
It were againſt reaſon, that the King, who is the head of Juftice, ſhould ald 
dim in his wzong;and therefoze this Act fo2 doing of wꝛong in the Kings name, 
doth give the party grieved an Alliſe againſt him, wherein the plaintife ſhall 
recover his land, and double dammages, and beſides the kings Officer ſhall 
— in the grievous mercy of the King, foz doing injury in his name to the 
ſubje d. 

Therefoze in a reall action, if the Eſchaeto2 (of whom this Statute ſpeak- 
eth) be examined, and upon his examinatfon ſaith generally, that he hath ſeiſed 
the lands in demand into the Kings hands; this is not good, and the Action 
ſhall pzoccd, foz he muſt ſhew the cauſe of the ſeiſare, (as is tmplyed in this 
Ac) which cauſe,if it appeare to be againſt the Law, the Judges of the Law 
ought to diſallow the ſame. 


— - - — — — —  — ——— 
— — — — — — — — * ——U U— D — — — 


CAP. XXI. 
N Ul miniſter le roy, ne maintaine per luy, ne per au- 


ter, les plees, parols, ou beſoignes queux ſont en la 
court le roy, des terres, tenements, ou des auters choſes, 
pur aver part de ceo, ou auter profit per covenant fait. Et 


que 4 fra, ſoit punie a le volunt le roy. Vide (hampertie 
11 Ed. i. 


7 er 
C Nul miniſter le roy. 'Fleta in rchcarſing this Statute, ſaith, 
Nullus miniſter regis cujuſcunque fuerit officii, &c. and another Statute pꝛo⸗ 
videth againft all others. Miniſter regis was taken in this kings time to ex- 
tend to the Judges of the Realme ; foz in the caſe of Juſtice Heigham fog a 
ſcandall, and repzoachfull words ſpoken unto him, the Recozd ſaith, Sicut 
honor 
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ſuper cart. ca. 11. 
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Regiſt. 183. 

30 Aſſ. p. 15. 

19 R. 2. Cham- 
perty 15- 3 H.6. 
54-8 E. 4.13. 


Fleta I. z. ca. 30. 
Britton fol. 35. 
47 E. 3.9.3 1KH. 6.9 
F. N. B. 17 1. f. 

33 E. 1. Vet. Mag. 
Char. fo. 9. & 111. 


Bract. I. 3. fo. 1 17. 
Flera lib. i. ca. 20. 
Brit. ubi ſupra. 

Cap. Itineris. Vet · 
Mag, Chart · 162. 


Mirrur ca. 1. 5 5. 


11 H. 6. fo. 11. 


5H. 5. 8.15 H. 7· 2 
in Sub pana. 


iH C. ubi ſupra. 
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honor & reverentia,quz Miniſtris Domini Regis attribuuncur , ipſi Regi attribu- 
untur ; ita dedecus & infamia, quæ Miniſtris Domini Regis wferuntur, ipſi Regi 
inferuntur : In which Recozd and many other ol that time |Miniſtri Regis] ex, 
tend to the Judges of the Realme, as well as to them, that have Pini, 


ſtertall offices. 


C Ne mainteine, &c.] Ot Maintenance ſhall be ſpoken in the 
expoſition upon the 28. and 29. Chapters of this Parliament, 


C Queux ſont en la Court.] wp theſe wozds it is declared, that 
regularly Champerty is pendente placito, and therefoze a feoffement after judges 
ment is not within this Statute. 


C En la Court le Roy.] That is, in ſome of the ings Cauts 
of Recozd. 


C Pur aver part de ceo.] here is Champerty fozbidden by this 
Ad: Firſt, therefoze it ts to be ene what Champerty is; and ſecondly, whether 
it were not pzohibited by the Common Law befoze this Ac ; and laftly, what 
was the cauſe of the making of the ſame. 

Champerty is derived from two Latin wozds, Campo & parte, and there: 
foze Champertyp is a bargaine with the Demandant oz Zenant, Plaintife oz 
Defendant, to have part of the thing in ſuit, if he pzevaile therein, ſoz mainte- 
nance of him in that ſait ; Jt is called Campi pars, becauſe he ſhall have a part of 
the field oz land, gc. in demand, In the Statute called Definitio conſpitat, 
Champertozs ars called Campi participes , and are thus deſcribed , Cie: 
participes ſunt, qui, per le, vel per ahos placita movent, vel moveri faciunt, & 
ea ſais ſumptibus proſequuntur, ad campi partem, vel pro parte lucri habend. 

Every Champertp is Maintenence, but every Paintenance ts not Cham- 
perty, foz Champerty is but a ſpecies of Maintenance, which is the genus, 

It was an offence againſt the Common Law; foz the rule of Law is, Culpa 
eſt le immiſcere rei ad ſe non pertinenti, And, pendente lite nihil inno- 
verur- 

Bratton, who Wwzote befoze this Statute, rehearſing the Articles cn 
quirable by the Juffices in @p2e,ſaith, De exceſſibus Vic, & aliorum balivorum, 
{1 quam litem ſuſeitaverint, occaſione habendi terras vel cuſtodias, vel percui- 
rendi denarios, vel alios protectus, per quod juititia & veritas cccultetnr, vel di- 
larionem capiat; and Flera agreeth with him, where tt ts ſaid, Per quod juſſitia 
& veritas occulretur; Jt appearath that the end of Champerty and Paintenance 
is to ſuppꝛeſſe Juſtice and truth, oꝛ at leaſt to wozk delay, and thereſoze it is 
malum in ſe, and againft the Common Law. 

And the Mirror ſaith, En perjurie chiont, &c. touts ceux Miniſters le Roy, que 
mainteinont faux actions, faux appeales, ou faux defexces a eicient, 

An Action of Paintenance did lie at the Common Law, and if Maintenance 
in genere was againſt the Common Law, a forriori Champerty, foz that c all 
Baintenances is the woz ſt, 

And our ad and other Aas concerning Champerty pꝛobibite Maintenance 
and Champerty en le Court le Roy, pet an Action of Maintenance tn the natutc 
of an Acton of Treſpaſſe doth lie in anctent demelne, and other baſe Courts i! 
the Common Law. 

As it is ſaid in our Boks, this Ac and other Statutes concerning Ch m- 
perty and Maintenance doe give a greater puniſhment againſt them, that offer: 
ded in Paintenance and Champerty then was at the Common Low; by fb!s 
Act he ſhall be puniſhed at the will of the King, i. by his Juſtices, ſo 45 
Champerty is both malum in ſe, by the Common Law, and malum prohibitur 
by this Ad. | 

And foz that the Kings Piniſters oz Officers within his Courts, * 

p 


| 
; 
| 


Euangelia inter 


Cap. 26. Meſtim primer. 


place to doe moze miſchtefe therein to the ſubverting of Juſtice and truth then 
others, therefoze this Ad pzovideth onelp againſt the Kings Piniſters and 
Officers of his Courts. 

Note it is p2ovided by this Act that no Piniſter of the King Chould maintain 
to have part, ſo that hereby it appeareth that it is no Champerty unleſſe the 
ſfate,qc. be made fo2 maintenance; Note the wozds ofthe Writ ol Champerty 
be Aſſumpſit manutenend, oʒ Manucepit, & e. But ſee after the 29 Chapter, ſome 
perſons pzobibited to purchaſe at all pendente placito, 


C Ou auter profit.] - At the Tenant in a reall Acton arannt a 
rent, common, oz other pzofit appꝛender ou! of the land to maintafne,xc. this is 
Champerty, and pet the rent, common. gc. is not in demand, bat they are p;zofits 
out of the land. 


C Ou auters choſes.] within theſe wozds are included leaſes foz 
peares ; and other gods and Chattels, debts and duties. 


C Per covenant fait] Chat is, by agrement.cither by wozd 03 wol 
ting; foz albeit in the common ſenſe a cobenant is taken foz an agreement by 
wziting, yet conventio in his large ſenſe is taken (as hore it is) ioʒ an agreement 
by wziting,oz by wozd. 


C Il ſerra puny a la volunt le Roy.] Se betoze Cap. 4, 9,20. 
and hereafter Cap. 26,29. | 

This Act concerning Champerty is the foundation of all the Acts and Bak 
Caſes that enſued. ; 

Vide Vet. Mag. Chart. 11 E. i. Stat. de Champerty. Artic. ſuper Chart. Cap. i I. 
3E. 1. Definitio conſpiratorum. 1 E. 2. cap, 14. 20 E. 3. Cap. 4. 1 R. 2. Cap. 4. 


And thus much foz the underſtanding ol this firſt Aa which is enlarged by di 
vers of the Acts aboveſatd. 


— — — —— — — — = — — 


T que nul Viſcount, ne auter Miniſter le roy ne preigne 
reward pur faire ſon office mes ſont paies de ceo que 


ilz purnont del roy, et que le fra rendre le double al Plain- 
tife, et ſerra puny a la volunt le roy. 


C Miniſter le r OY.] Under theſe wozds, the Law beginning with 
Nul Viſcount, are underſtod Tſcheatozs, Cozoners, Bailiffes, Gaolers, the 
Kings * Clerk of the Parket, Aulnager, and other inferiour Piniſters and 
Otficers of the King, whole offices doe any way concerne the adminiſtration 
dd execution of Juſtice, oz the common god of the Subject, oz foz the kings 
ler vice; That none of the Kings Otficers oz Piniſters doe take any reward 
— any matter touching their offices, but of the King. And ſome dos hold that 


e Kings Heraulds are within this Ac, foz that they are the Kings Dinifters, 
and were long befo2e this Statute, 


Te preigne reward pur faire ſon office.] S betoze Cap. ro 
verſus ſin em: And Forteſcue ſafth , Quod Vicecomes jurabit ſuper ſancta Dei 
articulos alios quod bene, fideliter, & indifferenter exercebit, 

Ee & 
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& faciet officium ſuum toto illo anno, neque aliqud recipiet colote, aut 
cauſa officii ſui ab aliquo alio, quam a Rege; And note it is not ſaid,that 
he ſhall take no reward generallp, but no reward to doe his office, Vide de. 
vant, Cap. 10. 

The Sheriffe, o2 any other Pinifter of the King cannot pzeſcribe to take 
a reward oz fe fo2 doing of his office: But the f& of 20. d. called Barg 
fee time out of minde taken by the @heriffe of every Pziſoner that is ac: 
qutted, is not againſt this Statute oz any other, foz it is not taken fog do 
ing his office. 

This tatate is made in affirmance of a fundamentall Maxime of the Com. 
Mag · Chart. c. 29 mon Law, which is Non capiant Vicecomites, vel alu Miniſtri Regis præmium, 
28 E,r-cap-1%. vel mercedem, vel aliquid pro officio ſuo faciendo, ſed tantum de feodis ſuis a Do- 
36 E.3<3P-15- mino Rege ſint contenti. 

Sethe Preface It is acertain and true obſervation, that the alteration of any of thoſe x 
to the fourth pare {mes of the Common Law is moſt dangerous, whereof pou ſhall elſwhere reade 
of my Reports, ſome inſtances ; whereunto pon map adde this ancient Maxime affirmed by eu 
and che third Act of Parliament: Foz Whiles Sheriffes, Eſcheatozs , Cozoners, and 
mw tO other Piniſters of the King, whoſe offices any way did concerne the admin. 
the high Sobre ftration oꝛ execution of Jultice, oz the god of the Common Weale , could 
of Parliament, take no fc at all foz doing their office, but of the King, then had they no to 
Verb. lour to exact any thing of the Subject, who knew, that thep ought to takt 
Ser here cap. an. nothing of them. 

a But when ſome Acts of Parliament changing the rule ofthe Common Lay, 
Vide 4E.3-c3-19 cave to the ſaid Piniſters of the King fees in ſome particular caſes to be taken 


4E. z. fol. 5. 
21 H. 7. 17. 


lep :. of the Bubſeck, whereas befoze without any taking at all thetr office was done, 

23 H.6.cap-10. nowno office at all was dong withont taking: But at this dap they can take no 

3 4 15 — moze ſoʒ doing their ockice, then have bern ſince this Ac allowed to them by flo 
ales thozity of Parlfament. 

Hen This Statute dott adde a greater penalty then the Common Law did gite 

11 H. y. cap. 4. Toby this Ac the Plaintiffe ſhall recover his double damages, and beſides they 

x "98% eg ſhall be puniſhed at the will of the King, that is, by the Kings Juſtices, befoze 

17R.2.ca-4, &, WM the cauſe depends, 

See betorc 

Ca. 439, &c. — E 


b 4B XX/1L 
I que nul Clerke de Juſtice, deſchetor, ou denquitot, 


nul rien ne preigne pur liverer chapiters , forpris ſole 


ment Clerks des uſtices errants en lour Eyres, & ceo iis | 


& nient plus de cheſcun Wapentake, Hundred, ou Ville, que 
reſpoigne per xii. ou per vi. ſolonque ceo que auncient- 
ment fuit uſe. Et que auterment le fra, rendra le treble | 


de ceo quel avera priſe, & perdra la ſervice de ſon Seigni- 
Mirror ca.q. des our per un an. 
Artic. des Eires, 
Bract l. 3. fo. 115, 
116. Brit. ca. a. fo. F02 the better underſtanding of this Aa, ide manner of the pꝛoce ding b th! 
9,10. Flera li.. Juſtices in E pꝛe in their Eye is to be known, Firft, they had their aba 


22 Sar ele und power by Writs, which Writs were at their @efſions firft read, Quid 


fourth part of auditis, quidam major eorum & diſeretior publice coram omnibus ptopoſuit qu 
the Inftirures, Hit cauſa adventus eorum, quæ fit utilitas Itinerationis, & quæ commoditas. ſ fa 


— in obſervetur, &c. The charge being given, then were the Wopliffes of the = 
dze 


ite. 


* 


Cap.27. Weſtm. primer. 
dzeds called, and ther names enrolled, and everp of them ſwozn that out of 
every Hundzed they ſbould choſe four Knights, who fozthwith ſhould come be- 
foze the Juſtices, and ſhould be lwozn, that they ſhonld choſe twelve Kutghts, 

02 free and lawfruil men, if Knights could not be found, ac. by whom the buſineſſe 
ofthe King the better, end with greater p2ofit might be expedited; who being 
returned and \ſw22n, then ſhould be read to them the Chapters oz Articles of 
their charge in w2fting indented, the one part whereof was delivered to them, 
and the other part remained with the Juſtices: Am commandement was given 
to them by the Juſtices, that to every Chapter oz Article they ſhould an⸗ 
ſwer in their vervict ſeverally and by tt lelte, ſafficently , diſtinalp, and 
openly. 

. vero qux illis duode:1m proponenda ſunt, quandoque variantur, 
ſecundum varietatem temporum & locorum, & quandoque augentur, quan- 
doque minuuntur. 

But the Dzdinary Chapters oꝛ Articles, as it appcarcth by Capitula Itineris, 
a mounted to the number of 138. 02 thereabonts, 


( Enquiror, | Pacſently after the making of this Statute, there 
was added to the Chapters of the Cpzz the cffea of this Ac to be inquired of, 
viz, De Clericts Juſticiariorum, E ſchaetorum, vel ahorum miniftrorum capientibus 
denarios pro capitulis deliberand, xc. TUyere Enquirozs oz Jnquiſttozs are in: 
cluded under the name of Miniſtri. 

Befo:c this Statute, not onely the Clerks of the Juſtices, but of Eſcheatozo 
and other Piniſters and Ott cers, that followed the ©p3e,vid uſe to wzite them, 
who would doe it reavily, ſufficiently, and with leſle charge, which was boꝛn by 
the twelve of every Hundꝛed. Thto liberty that the @ubjec had, could not be 
reſtratned but by Ad of Parliament, and thcrefoze two things are herebp 
pꝛobided. 1. That no Clerks,xc, but onely the Clerks ofthe Juſtices Errants 
in their Cpꝛes, ſhould deliver the Chapters, 2, When this Act of Parliament 
had d2awn it to the hands of the Clerks of the Julkices in Epze, it was 
neceſſary to ſet down in certain, what they ſhould take, and that was but 2. 8. of 
every Hundꝛed, which they well vcſcrved, and the County thereby mach eaſed, 


Pur liverer Chapters. Capitula are derived à Capite, the high⸗ 
eſt and pꝛincipall part of man, ſo when matters are diſtributed into pꝛinctpall 
Articles, they are ſaid to be digeſted into heads, which therenpon are called Ca- 
pitula: what is intended here by Chapters. is declared befoze, 


Que relponde per 12. ou per 6.] Foz ſome Hundzeds were 
ſo decayed, as they uſed to anſwer to che Chapters oz Articles by 6. as befoze 
time had ben anctently uſed, 

Now how this Chapter could be under ſtod without reading of the ancient 
Autho2s and old Rec02ds, let the indifferent Reader judge, 


Et que auterment le fra rendr” le treble value de ceo 


que il aver prile.] Chat is to ſay, Ik any Clerk, but the Clerks of the 
Juſtices in Ep2e, did foz rewdrd deliver the Chapters oz if the Clerks of the 
Juſtices in Cp2e foz the delivery of them did take above 2.8. they ſhould ren⸗ 
der to them of whom they take treble ſo much as they received, and beſides 
lols the let vice of their Mater foz one peare. 
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PET, XXFI1L 


T que nul Clerk le roy ne des Juſtices reſceive di. 

ſormes preſentment del Eſgliſe, dont plea ou con- 
teke ſoit en la court le roy, ſans ſpeciall conge le roy, & 
ceo defende le roy ſur paine de perdre leſgliſe & ſon fer. 
vice. Et que nul Clerke de Juſtice, ne de Vicont, ne main. 
teine parties en quarels, ne beſoignes queux ſont en la coun 
le roy , ne fraud ne face pur common droiture delayer, ou 
diſturber. Et fi ull le fait, il ſerra punie per la paine pro- 
cheinment avantdit, ou per pluis grievous, ſi le treſpaſſe |: 
requiert. 


1. This Ac is divided into oute bzanches, firſt, that no Clerk of the King, 
noz of any Juſtice receive any pzeſentment to any Church, whercof anp plex 
was depending in the Kings Court; The miſchiefe befoze this Ad was, that 
depending a ſuit foz a Church in the Kings Court, the one party oz the other 
would pꝛeſent the Chaplain of the King, o2 of ſome of the Judges, the moze to 
countenance the one party, and diſcourage the other, and the miſchicfe was the 
greater foz that at this time, Cum aliquis jus præſentandi non habens præſenta- 
verit ad aliquam Eccleſiam, cujus præſentatus fit admiſſus ( 1. infticutus) iple qui 
verus eſt — per nullum aliud breve recuperare poterit ad vocationem ſum 

pet breve de recto. 

2. The ſecond bzanch containeth the puniſchment, viz. that if he doth it with 
out the Kings licenſe , he ſhall loſe t he Church, that is, that the Church hall 
be void as unte him, and that he ſhall loſc his ſervice,that is, that he be not alter 
Chaplain to the King during one peare. And at this time divers Cccleſiaſti- 
call perſons were not onelp Clerks in the Chancery, and other the Kings 
Courts, but alſo Stewards of Youſhold to Noble men, Juſtices, and other 
great men. 

3+ The third bzanch is, that no Clerk of anp Juſtice 0z @heriffe (all 


maintain any party in any querels, oz buſineſle depending in the Kings 


Courts, 


C Ne mainteine parties, &c.] Ne manuteneas, whereof com 
meth the wezdof art manutenentia, oʒ manutentio, derived a manu & renere: 
manus doth not onelp fignifie power oꝛ help by wozd oz countcnance, but manu 
is herein uſed,foz that moſt ulually maintenance is done by the hand, either by 
deliverp of monep,o; other reward, 02 by wziting on the behalfe of one of tht 
parties in a ſuit depending. 

It is in the Regiſter thus coupled, manutenuit & ſuſtentavit, and ſuſtentare is 
pꝛoperly to underpʒop any thing that is likely to fall. 

Maintenance is an unlawfull upholding of the Demandant c; 
Plaintife, Tenant oz Defendant in a cauſc depending in ſuit, by wozd, wziting, 
countenance, oꝛ died. 

Tyis Paintenante (as hath bæn ſaid) is malum in ſe, and againſt the Co 
mon K am, and that is notably pzoved by this Aa, ſoz herebp Maintenance s 
bꝛanded with this quality that thereby common right ts dclojed, o2 diſturbed, and 
confequentlp againſt the Common Law. q 

nd 
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And it is to be mderf{food, that Manutenentia eſt duplex, that is fo ſap, curia- 1 E.;. c. 14.4 E.. 
lis, that fs, in Courts of Juſtice, pendente placito, and of this the ſaid deſcr(- on $620 E3.ca 
ption is given ; and ruralis, that ts, to fir up and maintaine querels , that ts, cap. a. 
complaints, ſuits, and parts in the Country, other then their owne, though 
the lame depend not tn plea, and this is puniſhed with great ſeverity, as by the 
Aas therefo2e pzovided appeareth, 
Manutenentia curialis is divided into lawfall,and unla włull, and into generall, Art.ſuper carr, 
and ſpecfall, as ſhall he ſhewed in his pꝛoper place, viz. in the expoſition of te 
Ad of 28 Ed.. Art. ſuper cart'. 


Nul Clerke de Juſtice ne de Viſcount.] hets were po: See cap. 24, 


hibitcd by this Ac, becauſe they were in plate, as befoze hath bien ſaid, to do moze 
miſchiete, that is, by their maintenance to diſturbe oz delap common right, 


C Ne fraude ne face.] This fraud is wozthy of the puniſhment 
inflicted by this Act, foz that it tendeth to delap,oz diſturbe common right, th 
is, the due p2oc&eding of Law. 


C Pur common droit delayer ou diſturber.] zyece woys 
refer as well to maintenance, as to fraud. 

4. The fourth bzanch is the puniſhment, which evidently appeareth by 
the Aa. 


C 


Urview eſt enſement, que ſi ul ſerjeant, counter, ou au- 

ter face ul maner de dilceit, ou de colluſion en la court 
le roy, ou conſent de faire la, en diſceit de la court, pur en- 
gin le court, ou la partie, & de ceo ſoit attaint, lors puis 
eit la priſonment dun an & un jour, & ne ſoit oye en la court 
le Roy a counter pur nulluy. Et ſi ceo ſoit auter que count, 
per meſme le maner eit la priſon dun an & dun jour a tout le 
meins. Et ſi le treſpas demande greinder paine, ſoit a vo- 
lunt le roy. 


Befoze this Statute, in the {rregular raigne of H. 3. Serſeaunts, Appzentices, 
Attozneys, Clerks of the Kings Courts, and others did p2acife and put in 
ure unlatwfull ſhifts and devifes ſo cunningly contrived, (and ſpectally in the ca- 
ſes cf great men,) in deccit of the Kings Courts, as oftentimes the Judges of 
the ſame were by ſuch crafty and ſiniſter ſhifts and pꝛaaiſes invegled and 
beguiled, which was again the Common Law, and therefoze this Act was 
made in affirmance of the Common Law; onelp it added a greater puntſh- 
ment: Foz heare what the Mirrour ſafth of the Serjcannt at Law, what his 
office and duty was: Cheſcun Serjeaunt counter eſt chargeable per ſerement Mirr. ea. a. ſect. 3. 
que il ne maintenera , ne de fendera tort ne faixime a ſon ſcient, eins guerpera ſon des counters. 
Client, a quel heure que il puit ſon tert a perceiver. Auxi que il ne mitter in court 
aux delaies, ne faux teſmoignes ne morera, ne proſera, ne aux Corruptions, de- 
celts, menlonges, ne aux ſauxes lies ne conſentera, mes loialment maintenera 
le droit de fon Client, que il ne chict per follie, negligence, ne default de luy , 
ne 
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ne de reſonne que a luy appendroit de pronouncer & per meſicrie, leding, deſpi- 
ſer, coup, polic, renion, manace, noiſe, ne villanie, ne ditturbera judge, party, 
ſerjeaunt ne auter in court per quoy il diſturbe droit ou audience. In fozmer 
times learned and grave Appzentices of Law came not to this ſtate and degta 
per ambirum, but contrariwiſe when they were called thcreunto, they aſſayed 
all means to avold it, taking the degree of an Appꝛentice to be the moze pcr, 
manent place: As taking one example foz many: In the 5. yeare of H. 5. John 
Martine, William Babington, William Pole, William Weltbury, John June, 
and Thomas Rolfe, ſix grave and famous Appzentices, having Writs delive, 
red unto them to take the ſtate and degree of Scrjeaunts retournable in Mi. 
chaelmas Terme, when all the mcancs, which they had uſcd could not pꝛebal, 
thep at the returne thereof in Chancery abſolutely refuſed the ſame ; where, 
upon they were called into the Parliament then ſitting , and there charged to 
take the ſtate and degree upon them, which tn the end they did, and divers of 
them afterwards did wozthilp ſerve the King in the pzinctpall offices ofthe 
Law, as by our Books appearcth. 


'C, Serjeaunt counter. Ofhis antiquity and calling ad ſtatum & gu- 
dum Servientis ad legem, J have ſpoken in another place, In ancient books he 
is called Counter, oꝛ Narrator of the count oꝛ declaration, being grounded upon 
the 6ziginall Writ, the foundation of the ſutt ; And Ser;caunt being a general 
wozd, Counter is added to it, to reſtraine it to a Serjeaunt at Law, Vide ca ze, 
And untill this dap, when Scrjeaunts pzoced , chery of them counteth, 
that is, rectteth a count in an Action appointed to him by the Judges bi, 
foze them. 

—_ Mirrour ſaith. Counters ſont Ser jeaunts ſachants le ley del Realme, que 
ſervent al common del people a pronouncer & defender les actions en judgemen, 
pur ceux que mitteront pur loter, &c. 


C Ou auter.] This extendeth to Appzentices, Attoznies, Cletksof 

Courts, oz aup other. 

Foz the better underſtanding ofthis Act, it is neceCarp to ſet downe the cath 
of the Serjeount at Law, 

This Oath conũ ſteth on foure parts. 

1. That he ſhall well and truly ſerve the Kings people, as one of the Ltr 
jeauuts of the Law. 

2. 2 he ſhall truly counſell them, that he hall be retained with, alter his 
cunning, 

3- That he ſhall not defer, tract, oꝛ dela their cauſes willingly, foz covetouG 
neſſe of money,oz other thing that may tend to his p2ofit, 

4. Chat ge wall give due attendance accozdingly. 


This Oath conſiſeth en fx parts. 

1, That he ſhall well and truly ſerve the King and his people, as one ofthe 
Kings Ser jeaunts at Law. 

— he Wall truly counſell the King in his matters when hee ſball k 
called, 

3+ And duely and traly miniſter the Kings matters alter the courſe of tht 
Law, to his cunning. 

4 He wall take no wages 02 f& ot anp man foz any matters, where the Bins 
is party, againſt the King. 

5- Ye ſhall as dulp,as haſtily ſpe d ſach matters, as any man ſhall have to a 
againſt the Ring in the Law, as he may lawfullp doe, without delay, oꝛ tarrying 
the party ol his lawfall Pꝛoces in that belongeth to him, 

Rn be wall be attendant to the 1zings matters when bee Wall be called 
The Appzentice at Law is not \wozne. p | 
* 
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Concerning Attozneps, it is pzovided by the Statute of 4 H. 4. cap. 18 that 
they that be good and vertuous, learned, and of good fame, ſhall be received, 
and their names put into the roll, and ſhall de ſwozne well and truly to ſerve in 
their offices , and ſpectally that they make no ſuit in a fozetn County. 

Newton, Chicfe Juſtice of the Court of Common Pleas, gave judgement of 
an Attourney of that Court, that had ſued ont a Capias without an Dzigtnall, 
that his name ſhould be d2awne out of the Roll of Attozneys, and that he ſhould 
never be Attoznep in this Court, noz in any other Court ofthe King, and that 
he hould not meddle in them in the Law and to perfozm all this, he in thole days 
was ſwozne on a book. And Newton ſatd to him, The King hereaftcr, when 
you ſhall have better grace, may pardon you by his Letters Patents, ic. and then 
vou map be refto2cd againe. 


¶ Face ul maner de dilceit.] This muſt be a mil felauns, and 
not 7 non-feſauns ; foz the wozds be Dee, 1. faciat aliquam deceptionem ſeu 
colluſionem, &c. Aud to illuſtrate this matter , it is good to put ſome ex- 
amyvies, 

I Writ of Habere facias ſeiſinam did falſlp recite a recovery in a reall action, 
(where in truth there was no recovery at all) by colour cf which Writ a man 
was put out of his (ra hold; a this was a colluſion in deceit of the Court, and 
the delinquent was by this Statute awarded topziſon, ec. 

d Ho it is fo ſac ont a Ca;1as without an Oziginall. 

c Alſo to bzing a Præcipe againſt a pooze man, knowing that be hath nothing 
in the land, of pnrpoſe to get the poſſeſſion of the land againſt the tenant who 
is in poſſeCion, 

dT pzocure an Attourney to appeare foz a man, and plead without warrant, 

Ifa Serjeaunt,oz an Appꝛentice ofthe Law in pleading a matter of fac ifſua- 
ble foz his Client, alledge the ſame to be done at a towne in ſach a Countp, 
where in ded he knoweth there is no ſuch towne, of purpoſe to delay Juſtice, & 
a enginer la court, this is a deceſt within this Statute, and ſo it hath bene 
holden, 

<A. H. in Execution in the Counter of London, and becauſe that pꝛiſon is a 
ſtrait pꝛiſon, deviſed a ſhift (in deceit of the Court) to be removed from thence 
tothe Fleet, and his device was this: He made an Obligation of xx. l. to S. 
and cauſed the Obligation to be put in ſuit againft himſelfe in the name of S. and 
Judgement in the Court of Common Pleas was given againſt him upon his 
confcſion, and pꝛotured a habeas corpus cum cauſa, e thereupon he was bzought 
into the Court of Tommun Pleas, and there one in the name of S. pzaped that 
he might be committed in execution to the Flet ; ano the Court being beguiled, 
and knowing nothing ofthis dcceft, and ſabtill and falſe pꝛadiſe, committed him 
to the Fleet, where S. never had ſuch a debt, noz ever was pztvie to any of the 
laid pꝛocedings, A. H. and his counſellozs,xc. are within this Statate. 

This Att is alſo in affirmance of the Common Law, foz fraud and falſhood 
is againſt the Common Law: And therefoze ifthe Client would have the At- 
fournep to plead a falſe plea, he ought not to doe it, foz he may plead quod non 
ſum veraciter informatus, & ideo nullum reſponſum, &c. and that ſhall be entred 
into the roll to ſave him from dammages in aWrit of Diſceft: And if an At- 
toznep ought not wittingly to plead a falſe plea,a fortiori.a Set jeaunt oz an Ap- 
pꝛentice ought not to doe the ſame. 


C Pur enginer (on engingner) le court ou la partie. 
That is, to beguile the Court, 03 the partie , as by the examples befoze er⸗ 
pzeſſed have appeared. 

Ant this artificial deceit is of all other the wozſt , foz hereby the matter is 
lo tricksd, ſhadowed, and heightned by colour of painted art, as thereby the 


Judges themſelves are abuſed and begufled. Ei 
R C N 
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4 H. 4. cap. 18. 


The Roll of At- 


corneys. 


20 II. 6. fo. 37. 


4217 E. 3. 81 
F. N. B. 98. o. 


HII. 16. E. 1. in 
Ban. 5. deceit, & 
collufion ſur te- 
covery,&c.R 2- 
dulphus Paymel, 
&c. Hil. 22. E. 1. 
Rot. o. in com. 
Banc. Allan Prats 
Cale, 20 H. 37 
39 E. 3. fo. 15. 
3 E. 3. 49, fo. ſem· 
ble. 4 E. 3. 37. 
F. N. B. 103. a. 
d 41 E. 3. 1. Dier 
20 El. zt. 
e Diet 8 El. 249. 


10 E. 4. 9. b. 
F. N. B. 98. 1. 
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Tr. 18 E. t. in Ba. 


Placit' conver”, 


A render to Ce- 


not party to the 


Hil. 7. E. x. cor am 
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C Fit la priſonment dun an, & ne ſoit oye en la court 


le roy a counter pur nulluy.] This punitbment extends as well to 
the Appzentice, as to the Her jeaunt. 


( Soit a volunt le roy. | Theſe woꝛzds are befoze expounded, 
Cap. 4. &c. 

William de Waſthill plaintife againſt Matthew of the Exchequer, in an fai. 
of Deceit, and declared, that where he had demiſed to the ſald Matthew 
certain lands in Wyrlingſcote in the County of Worceſter, and Blakgreve in 
the County of Warwick foz the terme of twelve peares, and covenanted by 
fine to aſſure the ſame , the ſaid Matthew other lands in the ſaid fine fran- 
dulently did inſert, to have and to hold to him in ſe, to the diſheriſon of the 
plaintife,4c. This matter was treated of, and examined bp all the Judges of 
England, and ths Treaſurer and Barons of the Exchequer in the pzeſence 
(ſaiththe Recozd) of Henry de Lacy Earle of Lincolne, Maſter William de 

Biſhop of Ely, and Kobert of Tipetet, and others: and, to uſe the wozds 
ol the Recoꝛd, Super examinationem tam ipſius Matthzi quam recordorum com- 
pertum eſt, quod hæc & alia perpetra vit in deceptionem Curiæ: And thereupon 
Judgement is given, Quod commirratur gaolæ ibidem moratur' per unum 
annum & unum diem ſecundum * ſtatutum, & finis f caſſetur. The quaſhing of 
the fine was bp fozce of theſe wozds in this Statute, Er & le treſpas demand 
greinder paine, ſoit a volunt le roy, That is, of the Kings Court, where the 
plea dependeth, 


Hec eſt finalis concordia facta in curia domini Regis apud Weſiw « 
die Sancti Michaelis in xv. dies, Anno regni Regis Edwardi filii Ie. 


Nota. Six Judges gis Henrici triceſimo tertio, coram Radulpho de Hengham, Willielmo de 
in the Court ot 
Common Pleas. 


Bereford, Elia de Bekingham, Petro Malore, Willielmo Howard, & Lan- 
berto de Trykingham Inſtic', & aliis domini regis fidelibus tunc ibi praſen- 
tibus, Inter Rogerum de Gamages , & Ceciliam wxorem ej us querents, 
& Tohannem filiam Tohannis de Ballingham deforc” de duabus meſuagits, 
quinquaginta & dualus acris terre, 8 una acra boſci, & dimid un 
acre paſture, & medlietate unius acre prati, cum pertinentiis in Balling- 
ham, unde placitum conventionis ſummonitum fuit inter eos in eadem C. 
ria, ſcilicet quod prædictus R. recogn prædicta tenementa cum pertinent. 
is eſſe jus ipſius Iohaunis. Et pro hac recognitione, fine & concordia, idem 
Iohannes conceſit pradictis Rogero & Cecilie pradicta tenementa can 
pertinentiis, & illa eis reddidit in eadem curi a. Habend' & tenend ti: 
dem Rogero & Cecilie, & heredibus ipſius Cecilia de capitalibus dum. 
nis feodi illius per ſervitia que ad tenementa pertinent imper petaum. Et 
preterea idem Tohannes conceſſit pro ſe & heredibus ſuis, quod ipſi mu. 
rant eiſdem Rogero & Ceciliæ, & heredibws pſius Ceciliæ, prædicta ii. 
nementa cum pertinentiis contra omnes homines imperpetuum. Et . 
hac recognitione, redditione , warrant, fine & concordia dem Rogerus & 
Cecilia dederunt prædicto Iohanni viginti libr flerlingoram. 


This Fine being removed coram Rege; the heircs of John Ballingbam vis. 
Cecilie the wife of Roger Burghull, and her husband, and Sibyl and Cecile 
daughters and heires of Margetie, bzonght a Writ of Deceit, 4c. fo: the 
avolding of the Fine: Aſſerentes (ſaith the Recozd) prædictum finem minus 
rite eſſe levatum in deceptionem Curiz regis, & in exhzredationem haredum 
predict”, eo quod ptædicta tenementa in prædict fine contenta fort de 
manerio de Ballingham, quod eſt de antique dominico coronæ hogs 
Afters 


Cap. 29. Meſin primer. 


Afterwards Roger and Cecilie his wife upon their detault were ſevered,4 Sibill 
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and Cecilie ſued fozth, and pꝛaped that the fine foz the cauſe afozeſaid, revocetur Vd Ez 22 


& penitns adnulletur, and the Court in this caſe reſolved thus, Et quia videtur 
Curiz quod præd Sibilla & Cecilia filiz pred Margeriæ ad breve ſuum præd 
reiponder' non debent, eo quod przdit' Johannes filius Johannis anteceſſor 
earundem,&c. {i modo vixiſſet ad præd finem adnulland admitti nou debuit: And 
pet the Recozd pꝛocedeth fo the puniſhment of the deceit to the Court in theſe 
wozds, Quæſitum eſt a prztatis Rogero de Gamages, & Cecilia uxore ejus, quid 
reſpondeant ad deceptionem & colluſionem Curiæ dotnin Regis pred, &c. qui 
dicunt quod præd tenementa in prædicto fine contenta ſunt ad communem legem 

lacitabil ia. & ſemper a tempare,quo non extat memoria hucuique, &c. & non per 
CEO derecto,&c. eo quod non ſunt de antiquo dominico , &c. & de 
hoc pon ſe * ſuper Patriam, &c, Ideo ven inde Iurata coram Rege 3 die Paſchæ 
in quindecim dies ubicunque, &c. 

There is a Chapter added amongſt the Acts made in W. 2. Anno 13 E. 1. the 
laſt Chapter ſaving one in theſe woꝛdo, Chauncellor, Treaturer, Iuſtices, ne nul del 
Councel le Roy, ne Clerk de la Chauncery;ne del Eſchequer, ne de Juſtice,ne dauter 
Miniſter,nenul del hoſtle f roy ne clerk, ne lay, ne puit receiver Eſgliſe, ne advowſon 
de Eſgliſe, ne tre, ne tenement en fee per done, ne per achate, ne a farme ne a Cham- 
perty, ne en auter maner, tanque come le choſe eſt en plea devant nous, ou devant 
ul de nous Miniſtres, ne nul lower ent ſoit priſe, &c. 

It is certain that this Chapter was not enacted in 13 E.1. therefoze it is to 
be ſen when it was made a Law. 

Firſt, Flera coupleth the 25. Chapter of this Parliament of W. 1. and the ſaid 
Chapter inſerted into W.2. together, whereby it ſemeth that it was made at 
this Parliament. 

2. It isenacecd in the French tongue, as this Statute of W.1. is, and all the 
reſt ofthe Statute of W. 2. is in Latine. 

3. It hath the ſame phꝛale and manner of penning that the 25. 28. and 29. 
Chapters ofthis Act of Wr. hath, 

The Statute of Champerty made in the 11. year ofE.1.(which was befoze the 
Statute of W.2) reciteth the effect of this Chapter, and the 29. Chapter of the 
Parliament of W. 1.foz by the ſaid Act ef x 1 E. i.it is recited, Come contenue loit 
in noſtre Ellatute, que nul de noſtre Court preigne plea a Champerty per att ne 
per Engin; which is a ſummarp recitall ot the ſatd Act inſerted, as ts afozcſaid, 
amongt the Statutes of W.:. foz the Chauncellsz, Zreaſurer, Juſtices, xc. are 
all of the Kings Courts, and it was fitter to rehearſe them generally, then by 
particular names. 

And further, the ſaid Act ol 11 E. 1, reciteth this 29. Chapter concerning 
Counters, Attournepes, aud Appzentices, and others, as Fleta doth, rather by 
wap of explanation, then in the ſame woꝛds. 

5. There is no one Ad in W. 1. ſo generall as this rchearſall in the 11 E. 1. 
is, foz the 25. Chapter is nul miniſter, and this is nal generalment without 
limitation. - 

6. Pentlon is made in the recitall of the laid Act of 17 E. 1. of Officers a 
hauts homes & auters de la terre, and in no Statute befoze that, any mention is 
made des hauts homes, that ts, of the Chauncelloz, Treaſurer, the Kings 
2 dc. but onely in this ad, which is inſerted amongſt the Statutes 

. 2. 

7. And where by the 28 Chapter, pzoviſion was made againſt the Clerks of 
the Bing, and of the Juſtices,and by the 29 Chapter againſt Serjeants, Appzen- 
tices, Attourntes, and others, it had ben a great omiſtion and defect in the 
Makers ol theſe Laws, to have left out the great Officers and Juſtices them- 
ſelves of the kings Courts, and others recited in this Ac inſerted in W. 2. 
againſt whom it was mo2e neceſſary to pzovide, then againſt the other, becanſe 
thep had moze power to offend ; And the Law had not ſemed equall, if pzoviſion 
hadnot been made as wel againſt the majozites,as the minozites, the great.as the 
mall. Ff 8. The 


"iT i 
3 E. 3.22. 8 AT. 
35. $H.6.11. 
The Writ of Ve- 
ceit is to hee 
brought by the 
Lord tor the ad- 
nulling and rc- 
voking ot the 
fine, but the Court 
may puniſh the 
Deceit to cke 
Court, at the ſuic 
of the party or 
his kcirgs. 
* 7.3 31. 


Fleta ubi ſupro. 


Stat. de Champ. 
anno 11 E. I. Vet. 
Mag. Cha. to. 5 2. b 
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3. The ſaid Ac inſerted into W. 2. infliceth punichment (a la volunt le Roy) 
the Ac of 11 E. 1. doth adde hereunto the years impziſonment, foz dignitas 
perſonz auget pxnam, 


C En fee. That is, in ee ſimple. 
C Per done.] That is, by a gitt in taille. 


C Ne per achate.] That is, by purchaſe foz mony 03 othercon 


ſideratton. 
rg C Ne a farme.] ghatts, by leaſefez lite, oz foz yeares, 
C Ne a Champerty.] This hath bene explained befoze 
Chap. 25. 
REED C Ne en auter manner.] Theſe be generall wozds, and fozbi all 


purchaſes pendente placito by the perſons named in this Act; which is wozthy 
of obſervation, to make a diverſity between theſe perſons herein named, and 
others: er befoze Cap,:5,andnote well the boks there quoted. 


C A volunt le roy.] This is explained befoze Cap.4,&c. 


C Auxibien celuy que purchaſe come celuy que le fra, 
Vide W.2-c2-49+ gote the puniſhment lieth by this Ac equally, as well upon the giver as 
Seat.ee33 5:5 the taker 
De conſpiracy, : 


Vet. Mag. Cart · 
ſo· 11 l. b. 


Eu 


Vabeg N put ceo que multz des gents ſe pleignent des Ser 
4. Britton 37. : 2 . 

jeants, criours de fee, & les Marſhals des Juſtices en 

Eire, & [dauters Juſtices] quelles pernent a tort deniers de 

ceux queux recoveront ſeiſin del terre, ou queux gaignont 

lour quereles, & de fine levie, & des jurors, villes, priſo 

ners, & des auters attaches en plees de la Corone, auter- 

ment que faire ne duiſſent, en mults des manners, & de 

ceo quil ad plus grand number de ceux que eſtte ne duiſt 

per que le people eſt malement greve; le Roy defende, 

= ceſtes choſes ne ſoient diſormes faits. Et fi ull ſerjean 

e fee le face, office ſoit priſe en le maine le Roy. Et f. 

Marſhals des Juſtices le facent, ſoient punis grevement 

a la volunt le Roy. Et a touts les Plaintifes lun & lautet 
rendre le treble de ceo quels aver priſe en cel maner. 


Flerali.z.ca 32, C Serjants.] Fleta rendzeth theſe wozds thus, Virgatores ſervient | 
4c Virgaorivus, they were called virgatores à virgis, of white reds, which they carried 1 
an 
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hands befoze the Juſtices in Epꝛe and other Juſtices, 


C Criors de fee.] It appeareth by Fleta that theſe are compꝛe⸗ 
hended under the generall name of virgatores, and there ſoze carried rods alſo, he 
rendꝛeth theſe wozds clamatores de ſeodo. 


C Et les Marſhals des juſtices.] Juſticiariorum Ma- 
reſchalli. 


C Et de ceo que il ad pluis nombre que eſtre ne duiſt. 
Herebp it appeareth, that the over great number of theſe Airgers, Criers, 
and Par ſhale, was a meanes ofextoztton, o2 grievance of the people; and ſo it 
is in all other caſes of what pꝛoleſſlon oz place ſoever , Multitudo impe- 
ratorum perdidit Cariam : Beſides it taketh away the eſtimation and credit 
of the ſame, 


CHF KXXK 


E ceux queux parnent outragious tolnet” , encon- 
ID: common uſage du Realme en la ville merchandie: 
Purview eſt, que {1 ull' le face en la ville le Roy meſme, 
que ſoit bail' a fee farme, le roy prendra le franchiſe del 
marche en {a maine. Et ſi ſoit auter ville, & ceo ſoit fait 
per le Seigniour de meſme la ville, le roy le fra per meſme 
le maner. Et ſil ſoit fait per le bailite ſans le commande- 
ment le Seigniour, il rendra al Plaintife au tant pur le 
outragious prile , come il avoir priſe de luy, fil uſt import 
ſon tolne : & il avera priſon del xl. jours. Des Citizens, 
& des Burgeſſes a que le roy ou ſon pere ad grant murage 
pur lour villes encloler, & que tiel murage parnent auter- 
ment que lour eſt grante, & de ceo ſoient atraintes : Pur- 
vie y eſt, que ils pardent cel grant de routs le temps que 


. — 8 - 
lerra a vener, & ſerront en le grievous mercy le Roy. 


In the troubleſome and irregular ratgne of H.;. on(ragtous fols were taken 
and ulurped in Cities, Bozoughs, Towns, where Faires and Markets were 
kept, to the great oppꝛeſſion of the Kings Subjects, by reaſon whereof very 
many d{drefratne from the comming to Fatres and Parkets, to the bindzance of 
the Common-wealth,foz tt bath ever ben the policy and wildome of this Realm 


that Faires and Parkets, and ſpecially the Markets, be well furniſhed and 
frequented, 


q Tolnet.) Toll. Foz the gencralitp of the word, ſie Jehu Webs 
Caſe, Lib. 8. Mag 


gna Charta, and W. 2. whercof, and ol the ſeverall kinds thereof, 
5 12 moze 
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Fleta ubi ſupra. 


Fleta ubi ſupra. 


Mag. Chart. c. zo. 
W. z. cap- z. 


Lib.8 1774 46. 
M-g Chart. ubi 
lup. V/. z. ubi iu 


Vide ca. 36. for 
this word. 


Cap. Irin' Vet. 
Map. Chart. 


Fleralib. 2.4 


& Ii. 1.C2.20. 


R ract. Ii. 2. 56, 87. 
} 604% Nu 14. 45 


Fir a, Mercatas, 
Gffid 7 * 


Cap. 1. C3. 
Inter leges 
Inx Reyis. 


Inter legesErhel- 


ſtani Regis. 


Intcr lege: Lche- 


dredi Regis. 


Inter leg es Clio 
nuti Regis. 


Mich.39 & 49. 
EIIZz. Col. Rege. 


Meſim. primer. Cap. zi. 


moe ſhall be laid in the expoſitton of the Statute of W. 2. foz that here it is te 
trained, as hereafter appeareth. 


Outragious.] That ts, either where a reaſonable toll is due and cy. f 
ceſſive toll is taken, oʒ where no toll at all is due, and pet toll is un ſuſtſy uſur⸗ 
ped, fo2 it ts an outrage to doe ſuch a common injury and wrong; lometume it 
ts called ſuperfluum, vel indebitum, vel injuſtum. 

No toll is due either on the part of the Lozd, when he hath a Fotre oz ay, 
ket, and not any toll; oz on the part of the Parket man, who ought to be 
diſcharged of toll, oꝛ of the thing ſold that is not tollable, 


—  _ 


& Fn la ville merchandie.] That is, in a City, Bozough o: Town 
of erthandize, where Faires and open Parkets are kept, fo merchandizing, | 
and buying and ſelling. 

Thts is intended oftoll to the Faire oz Parket, whereof we will only ſpcak 
in this place, 

Toll to the Faire oz Parket is a reaſonable ſumme of money duc to the ow- 
ner of the Falte oz Parket, upon ſale of things tollable within the Fair oz Þx- 
ket, oz foz ſtallage, picage, oz the like. 

And this was at the firft invented, that contracts might have god teſtimony, 
and be made openly; fo2 of old time, pꝛiv oz ſecret contracts were fozbidden, 
and the Mirror ſaid truth, ſoʒ the auncient Law was, Negotiator in vulgo fi quid 
mercatus fuerit in eam rem teſtimonia habero ; nemo extra oppidum, niſi preiene 
præpoſito aliiſve tide dignis hominibus, quicquam emito. And another, Ne ou 
extra oppidam quid emat; Jn theſe Lawes oppidum is taken foz Falte 
02 Parket. 

And again the ſame King, Si quis teſtatò rem aliquam mercatus fuerit, quam 
alius deinceps q uiſque ſuam eſſe contenderit, eam venditor præſtet, atque in lere- 
cipiat, five is ſervus five ingenuus fuerit: die autem dommico nemo mercatu- 
ram ſacito; id quod fi quis egerit, & ipta merce, & 30. præterea (olidis 
mulctator. 

Here note by the wap two things , firff , the antiquity of the Law in 
changing of pzoperty, acco2ding to theſe auncie nt Laws, and therefoze to this 
dap it is called, Apertum forum, oz Apertus mercatus, an open Market, oz u 
ket overt; And ſecondly, that no Perchandizing ſhonld ber on the Lods 
Dap. 

Bonorum ( fine fidejuſſione, & teſtimonio) emptio, aut permutatio 
non eſto. 

Si quis teſtibus non adhibitis quicquam fuerit mercatus, idemque alter uti ſum 
ipſius propriumvendicaret, emptori nulla fiat advocandi poteſtas, verum is Domino 
rem reddito, &c. Which J have recited foz the confirmation of the Mirror, and 
fo; the honour of venerable antiquity. 

E very one, that hath a Faire oz Market, onght to have it by graunt oz pe. 
ſcription; If the Bing graunt to a man a Faire 03 Parket, and graunt no toll, 
the Patente ſhall have no toll, foz toll being a matter of pꝛivate fo2 the benefit 
of the Lozd is not incident to a Fafre 63 Market ſo graunted without a [pt 
ciall graunt, as it was adjudged in the caſe of Northampton, fog ſuch a Faltt 
83 Parket io accounteda fre Faice oz Market; and there ft was allo 
reſolved, that after ſuch a graunt made the Bing cannot araunt a toll te 
ſuch a kc Faire o: Parket without quid pro quo, ſeme p2opoati 
benefit to the Subject, Laſtly, ft was there reſolved, that if the fol 
graunted with the Falte oz Parket bee ontragious oz unreaſonable, th! 
— of the toll is vold, and that the ſame is a fre Market 0! | 

*atre. 
ut if the King graunt unto one a Fafre oz Parket, he hall habe 
without any graut a Court of Retozd, called a Court of n 


r 
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! 


as incident thereunfo, fo2 that is ko: adbancement and expedition of Juckice, .. c. f. 


and oz the ſuppozting and maintenance of the Faire oz Parket; ant ſonotca *7 5 5 
diverſity bet wen the p2tvate and the publique, 2 49 

Ho toll foz any thing tollable bꝛonaht to the Fair oꝛ Market fo be ſold, ſhall % U 8 
be paid to the ow ꝛer ol the Faire oz Parket befo2e the ſale thercof, unleſſe it be b. Dien z Mas. 
by cuſtome time out of mind uſed, which cuſtome none can challenge that r: 
clalme the Fare 02 Parket by graunt within the time of memozp, viz. ſince 645. 
the raigne of King R. 1. which ts a point wozthy of obſervation foz the ſup ⸗ . 
pꝛeſſion of many outragſous and unjuſt tolls incroached upon the ſubject fo be 
punſſhed within the put vie w or this Statute, So note, it ts better to have a 
Faire by pzeſctiption, then by graunt. 

Alſo if the Lozd 53 owner of the Faire oz Parket doe take toll of the ſeller 8 . P KN. 
of hozſes gc. he is to be puniſhed within this Statute, foz he onght to take it 31 EUY cap. :2. 
of the buyer oncly. Vide 2. & 3. Ph. & Mar. & 31 Eliz. And fo de communi 9 H. 44. 
jure no toil ali be yaty foz things bzought to the Faire oz Parket, unleſſe 
they be ſold and then toll fo be token of the buyer; but in ancient Faires and 
Markets tcl! map be patd foꝛ the ſtanding in the Faire 02 Parket, though no⸗ 
thing be ſol». 

If the Aing 02 any ofhis Pꝛogenttoze have granted to any fo be diſchar⸗ Brad. i 2 to 57. 
ged of this toll either generally oꝛ ſpecially, this grant is good fo diſcharge him 3 E a 445. 
of all tolls to the Kings owne Falres oꝛ Markets, and of the tolls, which to- *? 22 177 
gether with any Fore 02 Parket have been granted after ſach grant of dif- ,. 8 
charge, but cannot viſcharge tolls fozmerly due to Dubjecs, either by grant 03 4E 3 243 E. 
pꝛeſcription. 29. 44 k. 3 35. 

HereofBracton ſaid, In omni libertate conceſſa, &c. erit prioritas præferenda. F.. B. 91. & 
And againe. Eſſe enim poterit libertas, ut ſi quis teneatur ad dandum ex ſervi- 
tute: ſicut theolonium & conſuetudi nes, ex libertare defendi poterit ad non dan- 
dum, Item fi ex ſervitute teneatur quis ad non capiendum ex libertate conceſſa ca- 
pere poſſit conſuetudines & theolonia. 

Tenants tn ancient demeſre, fo2 things comming of thoſe lands, ſh ill pap HI 911-4. 
no toll, becauſe at the beginning by their tenure they applped themſelves to the 25. N. b 284 
manurance and husbandzy of the Eines demeans, and therefoze foy thoſe lands Ketziſt. 
ſd helden, and all that came oz renewed therenpon , they had the ſatd pꝛivi⸗ 
ledge: But if ſach a tenant be a common Merchant foz buying and ſelling of 
wares oz merchandtſe*,th2t riſe not upon the mantirance 02 husbandꝛp of thoſe 
lands, he hall net have the pzivtledge foz them, becanſe thep are out of the 
reaſon-of the pꝛibtledge of encient demeſne, and the tenant in ancient demeſne 
onght rather to be a husband man then a merchant by his tenure; and ſo are the 
bocks to be intended. And herewith agreeth an ancient Recozd , the effect 
whereof is, Quod hit cui clamant eſſe immunes de theolonio præſtando, ut 11:1 1.F.1:.cor5 
tenentes in artiquo dominico, vel per chartas regum, non debent diſtringi pro rege tor 31. 
aliquo theolonio pro merchandiz.is ad uſus ſuos proprios emptis ; imo pro mer- even. 
chandizis qu' em-rint vel vendiderint ut mercatores,debent ful vere pro eis. | 

King H. 3. did grant to the Abbot of L. and his ſucceſſozs, Quod ip & ho- Hor. Parl. An 18. 
mines ſui ſint quieti ab omni theolon o in omni foro & in omnibus nundinis, &c. 5 fo. a int · Ab- 
And there it is reſolved, that the Ab bot ſhould have this pziviledge bp fozce of AE. — 
this generall graunt in this manner, Quod ipti & homines ſui ſint quieti à præſta- io de Suh. 
tone theolonii in venditionibus & emptionibuspro ſuis neceſſariis, ut in vi- hampton. Mich 3 
Qu, veſtitu, & ſimilibus, & hoc ad oi us proprium ipſius Abbatis & hominum E. a. coram reg: 


— 


By a*t.ſo.c6 a4, 
& 57 b. 


ſuorum. Pro merci de 
, Bir imming ar 
The Ning ſhall not p7p tell fog any of his goods and ff anp be taken, it is pu ?? 
niſhable wiltin this Statute, "xo Get. 


5 

; C Marche.] This w2d doth here include as well a Fafre as a Mar- 
bet: feꝛ Forum, from whence Faire is derived, fignifietb both: and a Mert 
t3aercat Faire holden every pcore,derived a Merce, becauſe merthandiſee and 


warcs are thithcr abandantly vzough! + and Mercatus fe derived 2 mercando. 
( brerdra 
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Fler. Ii. 2. cap.43- 
verlus huem. 


Mirror ca. 1. 3. 


Cap. Itin. ubi ſup. 
3 E. 3· aſl. 445 


13 H. 4. 17. a. Rot. 
pat. 12 E. 3. l. part 


m· zo. Harwich. 
Rot. pat. 8 R. z. 
t. par t. m. 3 5. Sa- 
lop. m. 38. Var- 
mouth. 

Flet. li. i. ca 41. 


4 3 E. 3. & 131.4 


ubi ſup. Rot. pat. 
i E. 2. m. 17. de 
tt anſeuntibus 
ſubtus pontem 


Londõ. Rot. pat. 


12 H. 6. m. 18. 
1. part. Reg. 259. 
F. N. B. 227. 

b Rot. pat. to E. 
m. z 2. Henley 2. 
part. Rot- Par, 
r E. x. 1. part m. 
1. Gainzbargh, 
F. N. B 227. 

Reg iſt. 259. 

c Rot. Pat. 1 E.;. 
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1:2 all p. 34. 

39 H. 6. 32. 

20 E. 4+ 6, 

2H qr. 


e Bract.li.2.to.56 


I. h. 3.0. 117. 
Fler 1. 0c. 20. 
Ca. Itin. ubi ſup. 


Weſim. primer. Cap. zi. 

C Prendra le franchiſe.] Chat is, Wall teile the Franchiſe of 
the Falre oz Market untill it be redemed by the owner: But this is inten» 
ded upon an office to be found, foz in Statutes incidents are ever ſupplyed by 
intendment. 


C Seignior de meſme la ville.] ghat is, the owner of the 
Faire oz Market. 

Fleta collecteth the effect of this fozmer part of the Act in theſe wozds, In- 
hibitum eſt ne quis in villis Regis merchandiis, quæ dimiſſæ ſunt & commiſſz 
ad feodi firmam, indebita & injuſta capiat theolonia ; quod ſi quis fecerit, extunc 
coipſo capiet Rex libettatem mercati in manum ſuam;eodem modo facit Rex, li- 
cet in alterius villa præmiſſa fieri contigerit, fi bali vus hoc fecerit fine volun- 
tate domini ſui, reddet tantum querenti, quantum cepiſſet bali vus ab eo, ſi tol- 
netum aſportaſſet, & nihilominus habeat priſonam 40. dierum. 

Here J pcrſwade my ſelfe ſome would deſire to know, what is due foz tell 
to the Faire oz Parket: To which J anſwer, that J can tell what was due of 
old, and what was oꝛdained in times paſt by ancient ings to he patd : foz the 
Mirrour faith . Que Faires & markets ſe fiſſent per lieus, & cue achators de blee, 
& beaſts donaſſent toll a les bailifes des ſeigniours de markets, ou de faires, celi- 
aſcavoire maile de dixe ſoux de biens, & de meynes, meynes, & de pluis, pluis 
al afferant, ĩſſint que nul col paſſaſt un denier de un maner de merchandie, & ceſt 
tolle fuit trove pur teſtmoigner les contracts, car cheſcun pri vie contract ſuit de- 
tendue. But at thts day there is not one certatne toll to the market taken, but 
if that which ts taken be not reaſonable, it is puniſhable by this Statute, 
and what ſhall be demed in Law fo be reaſonable , ſhall be judged, all cir- 
cumſtances conſidered, by the Judges of the Law, if it come judiclallp be- 
koze them. 


C Murage pur lour villes incloſer.] xquragium, à muro, as or 
Act doth explaine it, to wall in, oz incloſe with wall a towne , under which 
woꝛd is here included a City and Burghe. 

Murage is a reaſonable toll to be taken of every Cart, Mapne, Yozſe laden 
comming to that towne, fo2 the incloſing of that towne with walls of defence, 
foz the ſafegard of the people in time of war, inſurrection, tumults, oz upzozes, 
and is due either by grant 02 by pzeſcripticn. 

But it a wall be made, which is not defenſible , noz foz ſafegard of the pes 
ple , then ought not this toll to be paid, foz the end of the graunt oz pzeſcription 
is not perfozmed, 

ge that hath Burghbote granted to him, is diſcharged of Murage granted 
afterwards ; And although urage be here particularly named, pet are graunts 
of like nature within the pur view of this Statute ; as, 

2 Pontage, 
b Paviage. 
c Kepage, 4c. 


¶ Pardent cel graunt de touts temps.) pere the whole Fran 
chile is fozfeited, and ſo note a diverſity bet wiene prendra la franchiſe, &c. and 
rardent cel graunt, the one implying a ſeiſure, as hath ben ſaid, and the other 
a fo2fefture fog ever, 4 foz it is a miſuſer, oz abuſer : e And thereof Bra con ſaith 
Hujuſmodi autem libertates, &c. ſtatim quaſi transferuntur , & cuaſi poſſidentur, 
&o. donec amiſerit per abuſum, vel non uſum. 
It is to be obſerved, that Conluetudines hath ſeverall ſigniſications in Lan: 
fo2 ſometime it ſigniſieth Cuftome, which doth include all manner of tolls: an 


theretoꝛe Bracton ſaith, De novis conſuetudinibus levatis five in terra, ſivein 


aqua, quis eas levavit, & ubi i Oo called, betauſe thep colour things ſo taken 
under p2etert of pzeſcription oz cuſtome, where there is none at all: and _ 
0 


—— _— 


Cap. 32. Weſtm. primer. 
foze here they are called novz conſuetudines, becauſe they were new tolls oz ex: 
acfons, under the viſard of antiquity, 

Flera rendzeth this laſt part of this Chapter fn theſe wozds : Item qui mu- 
ragium ad villam claudendam gravius ceperint , quam conceſſum fuerit per car- 
tam regis, perdant extunc gratiam ſuæ conceſſionis, & graviter amercientur. 

And pzeſently after the making ofthis Ac, the effec thereoffoz Juſtices in 
Cire to enquire of it, was inſerted in the Chapters oz Articles of the Gire 
in theſe wozds : Item de hiis qui ceperunt ſuperflua vel indebita tolneta in 
civitatibus, burgis, vel alibi contra communem uſum regni: Item de civi- 
bus & burgenſibus qui de muragio per dominum regem eis conceſſo, plus ceperunt 
quam facere deberent, ſecundum conceſſionem domini regis factam. 

Che Mirrour ſafth, touching Purage, thus: Le point que voet que ceux que 
miſuſent murages les perdent ne fuit miſtierdaver eſtre, car ley voet que cheſcun 
perdra ſon franchiſe que mi ſuſera: Vo as this Statute was made in that point 
foz two purpoſes, viz. to affirme the Common Law, and to adde a farther pu ⸗ 
niſhment, viz. to be griebouflp amercied. 


— _— ——__—_———— * — — — — — 


CAP, XXXII 


E ceux queux parnent vitaile, ou nul riens al oeps le 

Roy a creance, ou a garriſon du chaſtell, ou ayllors, 
& quant ils ont reſceive le payement al Exchequer, ou en 
Garderobe, ou ayllors, deteignont le payment des crean- 
cers, a grand dammage de eux, & en eſclander du roy: 
Purview eſt, de ceux queux ont terres ou tenements, que 
maintenant ſoit ceo leve de lour terres ou de lour chateux, 
& paies as creancers, ove les dammages queux ils averont 
ewe, & ſoient rentes pur le treſpas, & ſils neient terres ne 
tenements, ſoient en le priſon a la voluunt le roy. De ceux 
que pernont part des dets le roy, ou auters louers pernent 
des creanſors le roy, pur faire le payment des meſmes cel- 
les dets: Purview eſt, quils rendent le double, & ſoient 
punies grevement a la volunt le roy. Et de ceux queux 
parnont chivals, ou charettes a faire le cariage le roy, plus 
que meſtier ſerroit, & pernont louers pur [releſſer] ſes chi- 
vals, ou les charettes. Purview eſt, que ſi ul de la court 
le face, il ſerra grevement chaſtice per les Mareſchals, & fi 
ceo ſoit fait hors de la court, [per un del court] ou per au- 
ter que de la court, & il [ent] ſoit attaint , il rendra le tre- 
ble, & ſerra en le priſon le roy per xl. jours. 


C De ceux queux parnent vitaile.] Concerning this point ot 


Purvetance, we ſhall refer the Reader to Magna Chart. cap. 21. and thall ſay 
on 
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Fler.li.2, cap. 43, 


Cap. Itin. ubi ſup, 


Mirr. cap. 5. f. 4. 


Rot. Pai l. 30 E.z 
nu. 17. 


Rot. Parl. 50. E.; 
NU. 34 


See for theſe 
words before, 
cap. 19. 

Cap. Itin. 

vet. Mag. Char. 
155. 

Mirror ca. 1. 6 5. 
Cap. 5. 4. 


Wefim. primer. Cap. zꝛ. 


no moze concerning that mat ter foz thꝛ cauſes: 1. Foz the Text of this Law 
is evident. 2. Foꝛ that there have beene many excellent Statutes made con, 
terning Purvepours, and Pur vepance, in all to the number of 48. which are 
fully and plainly penned, one of them being a good expoſition and inlargement 
of another, 3. J find no Book Caſe, no2 any Repozt foz the expoſition either 
of this oz of any of the ſaid Statutes, which (to ſap the truth) had moze ned 
of execution then expoſition : and therefoze either the Parveyours have ben 
ſo honeſt and juſt dealing men, as they ſeldome oz never offended ; oz elſe t 
have had either ſo good friends, oz ſo good hap, as thetr offences habe bene 
covered, oznot imputed to them. 


C De ceux queux parnent part des dets le roy. ] Che mil. 
chiefes befoze this Statute were, Firſt, that in the raigne of King H. 3. the 
Kings Officers, that had charge of his treaſure and revenue, oz their agents 


would, in 


of his troubles and expences, pꝛetend to thoſe, to whom the 
King was indebted, that the Kings coffers were empty, and thereupon paping 


part to the Kings creditozs, compounded foz their whole debts, and took their 
Acquitances foz the whole, and converted the reſidue to their owne uſe, 

The ſecond was, that ſometime they would craftily pay the whole, and take 
a great reward therefoze, which was diſhonourable to the King, damage to the 
Creditozs,and cozrupt dealing in thoſe officers, oʒ their agents, 

This Aa is generall againſt all thoſe that take part of the Kings debts, 0; 
other reward of the kings creditozs, foz papment ofthe ſame debts. This Law 
doth pꝛobide, that he that ſo doth, ſhall render double to the party grieved, and 
ſhall be puniſhed grievouſly at the Kings will, 

This Ac is in affirmance of the Common Law ; onely it addeth a greater 


puntſhment. 


Richard Lions Merchant of London, and Farmoz of the Kings Cuſtomes 
and Subſidies was adjudged in Parliament foz buping debts of divers men, 
due by the King, foz ſmall values, and foz taking of bztbes, to pay to the Kings 
creditozs their due debts,to be imp3iſoned at the Kings will, and all his lands,te- 
nements, and goods to be ſeiſed to the Rings uſe, which pzoveth it an offence 
o2 miſdemeanonr againſt the Common Law, foz the Judgement was not gl- 


ven accoꝛding to this Ac. 


John Lozd Nevill, while he was one of the kings Pzivy Councel, bought di. 
vers debts due by the King,namelp, of the Lady of Ravenſholme, (Simon Love 
Merchant, far under the dalue: The Lozd Nevill being herewith charged in 
Parliament, confefſed that he received of the ſatd Lady 95. l. which ſhe gabe 
dim of her own good will foz the obtaining of her debt:foz this/amongſf others) 
be had Judgement of {(mpziſoment at the Kings will, and that his offices, lands 


and goods ſhould be ſeiſed into the Kings hands, and to make re ſtitutton to the 
Executoꝛs of the Lady (who then was deceaſed) of the ſafd 95,1, 


C Detts le roy. ] S@ oz the expoſition of theſe woꝛds befoze,Ca.1g, 


D N 


Cap, Itineris doth render this clanſe thus: Et ſimiliter de hiis qui partemce- 
perant debitorum domini regis, vel alia munera, ut de reſiduo creditoribus ſati- 


facerent. 


b 

To conclude this point, the Mirrour faith, In perjurie vers le Roy pechem 
ceux miniſters,queux rien ne paierent des dets le roy, ſolonq; ceo que enjoy ne lot 
fuit a faire, ou rendant part pur ſatisfaction del entier, & ne rendant au roy le 


remnant. 


C Et de ceux queux parnent chivals, &c.] This Artic 
concerns Pur vepances, and Purvepozs; and thercfoze foz the cauſes befozere 


bearſed, no moze ſhall be ſaid hereof in this place. 


CAP. 


— — — — 
7 
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Cap. 33. Meſim primer. 225 


CA. X X $111. 


Urview eſt, que nul Vicount ne ſuffer* Barretors, ne 

maintainours des parols en counties, ne Seneſchalles 
des graundes Seigniours, ne des auters (que ne ſoit Attor- 
ney {on Seigniour) a la] ſuit faire, ne render les judge- 
ments des Counties, ne pronouncer les judgements ¶ ou 
aſſenter de faire les juſticements] ſil ne ſoit eſpecialment prie 
& requiſe de touts les ſuitors, & les attornies des ſuitors, 
queux ſerront a la journe. Et ſi ul le face, le Roy ſe prendra 
grievouſement al Vicount, & a luy. 


Where by the Statute of Merton it is pꝛobided, that every fre ſaitoz of the 
County, ac. might frely make his Attournep to doe theſe ſuits foʒ him. 

Now by colour hereof two mtſchiefes did ariſe, 

1, That Barretozs and Paintainers of querels were by the Sheriffe counte« 
nanced to be Attoꝛneys to make ſait , und amongſt the ſuite2s to give judge- 
ments in the Counties, and ſometime pꝛonounce judgement in the name of 
the ſuito2s, 

2, That Stewards of great Lozds, and of others, who had no Letters of 
Attonrnep , accozding to the ſaid Statute of Merton would doe the like: 
This * doth remedy both theſe miſchtefes, as by the Letter hereof ap- 
pearet 


Merton Cap. i 0. 
Sce there the cx- 
poſition thereof. 


J Barretors.] #03 the wozdand the ſenſe thereof, ſie Lib. 8 fol. 36, in 1.8 to. 36. in ile 
the caſe of Barretrp, _ 3 *. 
. ce rhe fiſt t 


En Countics.] That is, in tbe County Court, los there the lattoꝛs * 
be Judges. 


q Juſticements.] That is, all things belonging to Juſtice; 


C A la journe.] That is, at the Court. q 


CAF. XX AI. 


P. ceo que pluſors ſont ſovent troves in counte con- 
trovours des novelles, dont diſcord, ou manner de diſ- 
cord ad eſtre ſovent enter le roy & ſon people, ou [aſcuns 
de] les hautes homes de ſon Roialme: Defendu eſt pur le da- 
mage que ad eſtre, & que uncore ent purra avenier, que de- 
ſormes nulle ne ſoit cy harde de dire, ne de counter nulles 
faux noyelles, ou controvor, dont diſcord, ou manner de 

Gg diſcord, 


— —— 
— —— - 


we IE 


— 


| 
[! 
| 
| 
! 


226 Weſtm. primer. Cap.14. 
diſcord, ou eſclaunder puit ſurdre entre le roy & ſon peo- 
ple, ou les hautes homes de ſon roialme. Et qui le fra ſoit 
pris, & detenus in priſon jeſques a tant que il eit trove en 
court celuy dont la parol ſerra move. 2 N 2. cap ). 


The offences, viz.falſe repozts and news puniſhable by this Law are loꝛbid⸗ 
den by the Law of God: . 
Thou ſhalt not have to doe with any falſe report, neither ſhalt thou 
put thy hand to the wicked to be an unrighteous witneſſe. 
Foz they which gladly heare falſe repozts and newes, will be allo ag 
ready to publiſh them. 
Ep. Jude. ver.8. Agalnſt thoſe that deſpiſe Rulers, and ſpeak evill of thoſe that bein auth 
pf 9 10. rity, and againſt thoſe that ſpeake evill of thoſe things which they know not: 
Exod.z2.29. judicibus non detrahes, & principi populi non maledices : Thou ſhalt not rale 
ol the Judges, noꝛ ſpeak eviil of the Ruler of the people. 
Beloze this Statute, in the raigne of King H. 3. two kinde of perſons were 
Authoꝛs of great diſcozd andſcandall in two ſeverall degrees; firff , men that 
did raiſe and imagine,cut of their ownheads,falſe bzuits and runrours,and others 
that rcpo2ted and ſpzcad the ſame, whereby diſcozd and ſcandall was oftentimes 
ſo kindier, ſometime between the King and his Commons, and other times 
be{tocen the King and his Nobles,the great men of the Realm, as they wzonght 
p2(vy oiſconten ment, that pꝛoduced publique diſtoꝛd and ſcandall, whereof our 
Ad ſpcaketh ; which ſcandall and diſcozd appeared in many Parlfaments be- 
tweet the Bing and his Commons, and between the King and his Lozdsof 
Parltament, and eſpecially in thoſe two Parltzments, the one in 21 H. 3. when 
Magna Charta was confirmed, and the other in 42 H.3. holden at Oxford,which 
in Stozy is called Inſanum Parliamentam ; And this diſcozd and ſcandall did 
oftentimes in the rugne of that King bꝛeak out into fearfall and blody Warres 
ond rebeluions actoʒduig to that old obſervation, Improbi rumores difſipati ſurt 
rehellionis prodromi, which fully appear in our Htſtoʒies warranted by god Re- 
c920.4 is impited in this Act in theſe wo zds; Fozaſmuch as there hathbenob 
« tentimes tound Deviſozs and Repoztersofrumozs,q4c, whereby diſcozd hath 
© manp times ariſen betwan the King (meaning H. 3.) and his people, oz the 
great men of the Realm, And amongſt all thoſe rebellions in thoſe dapes,thol 
at Lewes in Suſſex and Eveſham in Worceſterſhire were moſt fearfull, blody, 
and dangerous), foz at Lewes, the King himſelf manfully fighting, conſoſſo e 
utroque latere equo capitur cum Richardo Rege Almanorum fratre ſuo, & Edo- 
Polydor Vg! vardo principe filio, &c. And at Eveſham, Simon Mountford Earle of Leiceſte 
lib. 16, Pag. 312. (our Engliſb Caraline) inſtruit aciem impedimentis ex acie remotis, ac in front 


Exodus 23.1. 


ann) Lom 1264, 9 © 0 . . . 9 0 St . | 
e off & aciei ponic HenticumRegem, quem lecum capti vum ducebat, atque ſuis armis induil, | 
49 UH. 3. ut ſi fortuna adverſa ſit, dum ille impetatoris perſonam gerens ab hoſte petitur, ipk 


interim fuga ſaluti conſulere poſſit: inſtruuntur contra & hoſtes & animis & viribus 
luperiores : committitur utrinque pugna, quæ aliquandiu anceps ſtetit, Hennics 
inter primos hoſtium ictus non pugnat, ſed Regem Henricum clamando india, 
quod ei ſaluti fuir,&c. Quod ubi Simon animadvertit »luos cohortans in meds 
E qui a multicadine circumventus præliando occiditur cum He- 
rico Tito. 

Bing 1. finding by dangerous experience the wofull effeas of ſuch lulle 
re-11025 and repozts,as is aboveſaid, and knowing that the State of every King 
ftod moꝛe eſſured by the hearty and intvard love of the Sabject towards thelt 
Soveraigne, then by the dzead and fears of ſevere and rigozous Laws dd | 
thcretoze make thts Law ſoꝛ redʒeſſe both foz the deviſing and ſpzeadirg of ſuc 
kalle rumoꝛs ano bꝛuits in all mild and temperate manner, both foz tus ſtyle and 
the puniſhment, rather leaving the ſame to the cenſure of the Common Lau, 
(which all men willingly obey) then by inflicting any new deviled * 

( 
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which moderation of our lu ing, leaving the puniſhment toſine and {mp3iſonment, 
was the greater, fo2 that the auncient Law of England befo2e the Conqueſt was 
much moꝛe ſevere,and rigoz0us, as by a few examples ſhall appeare. 

Qui falſi rumoris in vu'gus ſparſi author fuiſſe deprehendetur, leviori aliqua pxna 
non mulctator, verum lingua ei præciditor, ni is cam integra capitis ſui æſtimatione 
data redemerit. | 7 

Si quis alium rumoribus dilipatis improba voce lacerarit,quam ob rem, aut cor- 
pori ejus damnũ inferatura, aut de fortunis immiĩnuatur aliquid, tum ſi alter auditiones 
canquam fal ſas refellere & coarguere poterit, aut 1s linguam data capitis æſtimatione 
redimito⸗ aut ei lingua præciditor. 


C En Counte.] That is, in the Country 02 Realme. 


C Controvors.] That ts, Devitozs oz Jnventozs of their owne 
head, 


Cc Dilcord.] Diſcordia. That is, diſſenſio cordium, diſſention of hearts; 
This grew (as hath been lald) to ſuch an height in the raign of H. 3. as that of the 
Philoſophicall Poet might well be applied to it: (which befoze is remembzed. ) 

Impins hæc tam culta novalia miles habebit? 
Barbarus has ſegetes? en quo diſcordia cives 
Perduxit miſevos! ————— 


Diſcordes, quali duo habentes corda. 
C Ou maner de diſcord.] mhatis, Latens odium, pꝛiby hatred oz 


diſcontentment, which ts occaſion of difcozd, and wherebp men become male- 
contents, 


C Defendu eſt pur le damage que ad eſtre.] This damage 
oz danger you have partly heard befoze. 


C De dire, de counter, ou controvor.] © wo manner of per- 
ſons are hereby p2ohibited, the firſt, thoſe that tell, ſpꝛead oz repozt falſe and 
feigned bznits and rum<:11s under theſe wozds, Dire ou counter; And ſe- 
condly, ſuch as deviſc oz invent of their own head the lame under this wozd 
Controvor: Now the perſons being deſcribed, this Statute doth ſet down gene⸗ 
rally what thoſe brutts and ramours ſhoald be. 


C Faux novels, dont diſcord, ou maner de diſcord ou 
diſlaunder poet ſurder enter le Roy, & ſon people ou les 


hauts homes de ſon Realme.] of theſe falſe newes, that is, falſe 
bzuits oz rumours; there be five kindes within this Ac. 

1. Firſt, if they be againſt the King, whereby  diſcozd oz ſcandall map 
ariſe bet wene the ing and his Commons, ſignified here by people. 

2. Againſt the Commons, whereby diſcozd oz ſcandall maybe moved betw&n 
them and the King. 

3. Thirdly, againſt the King, whereby dilcoꝛd oz ſcandall may grow betwen 
the king and the Peres, oꝛ Lozds and Nobles of the Realme, ſignified here by 
Les hauts homes de fon Realme.' 

4. Fourthly, againſt the Peres, 02 Lozds, and Nobles of the Realme, 
whereby diſcozd oꝛ flander may happen betweene them and the King. 

5. Laftly, whereby diſcoꝛd oz ſcandall may ariſe between the King,his Lezds, 
and Commons, | 

Quod narratoresrumorum qui cedere poſſunt ad timorem, & tremorem populi, 
& in dedecus Regis & Regni, capiantur, & in carcere detineantur, &c. 
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Int'jeges Aluredi 
Regis. cap. 28. 
Edgari cap. 4. 
Inter leges Ed- 
gari Regis. 

& inter leges 
Canuti Regis. 


Virgil. 


Tr. 19 E. 2. Rot. 
15. Coram Rege. 
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Pritton fol. 33. 


Fleta li. 2. ca. 1. 


5 R. z e G. 1 E. 6 


C.-12+ 1 Mar. Cap» 


17 R.2.cap8, 
13 H. 4. c. 7. 


4 Mar. Dier 155 


Oldnolles caſe. 


Heſem. primer. Cap.34. 


By this igcozd it appeareth of what quality the rymozs muſt be. 

By Commiſſions of Oyer and Terminer power is given to enquire, De 
i licicis verborum propalationi bus; and to puniſh the ſame. 

Britton ſpeaketh of both theſe kinds of offenders, viz. the Deviſoz, and the 
Repozter, in theſe wo2ds > De ceux que trovont, & countent menſoynes del 
Roy, &c. 

Jud Fleta ſaith, Sunt etiam quzdam atroces injuriæ, quz priſonam volunta- 
riam inducunt, ficut de inventoribus malorum rumorum, unde pax poſſi c- 
terminari. 

The Statute of 5 R. 2. puniſhed ſeditlous rumozs in an high degree, but 
that is repealed by 1 E. G. & 1 Mar. 

It was reſol ved by all the Juſtices, that hozrible and landerous woꝛds ſp. 


ken ol Queen Mary, were within this Statute and puniſhable hereby, and not by 


the Statuteg ol 2 R. 2. cap. 5. no 12 R. z. cap. 11. foz the Bing oz Queene is ay 
exempt perſon, and not included within thele wozds,! Les hauts, ou graund homes, 
ou Nobles, &c. . 

Some ſap that Rumores dicuntur a ruendo, quia inducunt ruinam ; and true it 


Ciccro pro Clu- is that another ſaith, Ur mare, quod ſua natura tranquillum eſt, ventorum viagita- 


$1110. 


Dier fo. 13 H. 


tur; fic populus ſua ſponte placatus, hominum ſeditioſorum vocibus, ut violemiſſ. 
mis tempeſtati bus, attollitur. 
But it is to be under ſto d, that albeit this Statute, and the ſaid Aa of 2K. 2. 


keylway 285 29. he generall in the negative; pet doe they not extend to all manner ol falſenewes, 


F. N- B. 42. f. 
2 K. 3. 9 


F. N. B. 41. g. 


22 E. 3. 15 43 E. 3 
20. tit. faux judg- 


ment 19. 


02 hoꝛrible and falſe ſcandals and lies, ic. fo2 they extend onely fo extrajudiclall 
flanders, c. And therefozc if any man b2ing an appeale of murder, robbcry, 0; 
other felonp againſt any of the res 02 Nobles of the Nealme, tc. and charge 
them with marder, robberp, oz felony, albeit the charge be falſe, pet ſhall they 
have no Action De ſcandalis magnar', neither at the Common Law, noz upon ch 
ther of theſe @tatutes foz the bʒinging of his Action, noz lo affirming the ſame 
to his Councell, Attournep, oz Curſiter foz the framing of his Writ, oz fo; 
ſpeaking the ſame in evidence to a Jury, oꝛ foz uſing of thoſe wozds foz the ne⸗ 
ccCary commencement oz pzoſecution of his Action judictally; and ſo it is in 
an Action of Fozger of falſe Dæ ds, oz any other Action whatſocver: (oz it is a 
Maxime in Law, Que home ne ſerra puny pur ſuer des briefes en Court le Roy, 
ſoit il a droit ou a tort; And the reaſon thereof is, that men Mould not be de- 
terred to take thetr remedp by dae courſe of Law ; and therefoze the Statutes 


43 AH. 4. 2 R. 39 never intended to pꝛohibit the ſuing out of the Kings Writs, and the pzoceding 


13 U. 2. keylwey therenpon ; And ſo it is, it in the Star/c 


28,29. 


Deuter, cap. 17. 


ra Pere ofthe Realme be charged 
with fo2gerp perjury, oz the like; But if in the bill the Plaintife chargeth him 
with felonp,oz any other offence not examinable in that Court, that flander is 
within theſe Statutes, foz that the Plaiatife purſueth not his charge in any 
judiciall courſe, ſæing the Court hath no juriſoiction of the ſame, and ſo hath t 
been adjudced, 


C. Soit priſe & detenus in priſon jeſque a taunt que 


il eit trove en court celuy dont le parol ſerra move. 
It hath appeared befoze, that by the body of the Ac not onely the tellers and 
repozters of ſuch falſe news, but the deviſozs and inventozs thereof are pzob(: 
bitcd : but no puniſhment is inflicted by this Ac upon the deviſoz oz invento?» 
foz he is left to the Common Law tobe paniſhed by fine and impꝛiſonment ac- 
cozding to the quality and quantity of the offence, which is aggravated in recſpet 
that it is pzobibfted by this Act of Parliament. 
And the Law is grounded upon the Law of God in this point, Non maledices 
principi populi. 
Napun tie Kings caſe the ſecret cogitation of the heart is pzohibited, In co- 


Fecleſialles cio. gitatione tua Regi ne dettahas: and the ſcandals of great men are likewiſe foz- 


biden, Et in ſecreto cubiculi tui ne maledixeris diviti, quia aves cxli potta- 
bunt vocem tam, & qui habet pennas annunciabit ſententiam; That ts, 
Almighty 
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| Almighty God will pꝛobide means, that ſach detraction and malediction ſhall 


come to light, and be diſcovered. 

Onely this Law inflicteth impꝛiſonment upon the repozter, unkill he hath 
found out, and bzought into Cour! the Authoꝛ of thoſe falſe news. 

7E. 1. the King ſent Commiſſions to all the Counties of England, fo en- 
gaire De ſparioribus rumorum, &c. 25 E. 1. Declaratio regis miſſa ad omnes 
Com' Angliz , de rege purgand' de certis rumoribus iniquis contra ipſum 
ortis, &c. 

Rex mandavit Maiori & Vicecom' London quod facta inquiſitione de ſpar- 
ſoribus rumorum & ſedic' in civitate ipſos caperet , & in priſona de Newgate 
detineret, &c. 

Vide lib. Intrat. Coke. ſo. 302. 303. in Falſe impꝛiſonment. 
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CAP. ETI. 


Es hautes homes, & de lour bailifes, & des auters 
D (forſpris les miniſters le roy, as queux ſpeciall authori- 
tie eſt done de ceo faire) que a le pleint des aſcuns, ou per 
lour authoritie demeſne attachent auters ove lour biens 
treſpaſſantes per lour poier a reſponder devant eux des 
contracts, covenants, ou de treſpas faits hors de lour poier, 
& lour juriſdiction, la ou ils ne teignont riens de eux, ne 
deins le franchiſe ou lour poier eſt, en prejudice du roy, & 
de ſa corone, & a damage du people: Purview eſt, que nul 
deſormes ne le face. Et ſi aſcun le face, il rendra a celuy, 
que per cel encheſon ſerra attache, ſon damage au double, 
& ſerra en le grieve mercy le roy. 


— — 


— — ˙̃ 


The miſchieſe bcfoze this Statute was, that great men and others that 
had particular juriſdiq ton and power to hold plea of contracts, covenants, and 
treſpaCes made 02 dene within a certaine pzecine, as within a Panour, Citte, 
02 Bo2ongh, would attache others by their goods to anſwer in their Courts 
of contracts, cobenants, and treſpaſſes made oz done out of their power 6: 
franchiſe, pꝛetending the ſame tobe tranſitozfe, and ſuppoſe the ſame to be done 
within their power and franchiſe, which was to the pzejudice of the King and 
his Crown in loſing his Fines in Actions of debts and treſpaſſes vi & armis,and 
amerciaments, and other pzofits upon a falſe ſappoſall, not like to the generall 
juriſoiction, and power ofthe Kings Juſtices of the Court of Common Pleas, 
thzough the whole Kealme ; foz whercſozver the contract, covenant, treſpas, 
tt. were made, the matter being tranfito2p, the plaintife may alledge it in what 
Countte he will, aud the King can loſe nothing; and ſo it ts in the Kings 
Bench and Exchequer againft pziviledged perſons in thoſe generall Courts: 
And the ſStatute ſaith further, and to the damage of the party being attached 
and facd, as he is paging and travailing within that particular p2ectnc, upon 
a falſe ſuppofall, where in truth be ought not, Foz thts miſchicfe this Act pꝛo⸗ 
viveth remedy, as by the ſame ſhall appeare. 


« De lour bailifes.] Here Baſlifes are taken fog the Judges of 


the Court, as manifeſtly appeareth hereby. | 
C Et 
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Rot. Par, 7 E. t. 
m. 13. Ror, Pat. 
25 E. x. pars 2. 
m. . & Franc. m. 4 
Rot. clauſ. Vaſc. 
anno 10E. 3. m. zg 
In dorſ. clauſ. 
anno 20 E 3.pt 1. 
ra 18. & 26. 


Mg. Chirt. c. 28. 
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Roę iſt. fol. 98 
Feta I, x ca. 42. 
Cap- Itineris. 


Rract. l. 2. fo. 14 
Lib. z. fol. 56. 
Lib. 3 fol. 228. 
Lib. 5. tol. 3 28. b. 


Mirror ca. 1. 6 3. 
Int leges S. Ed 
fol. 23. & 132+ 


Fleta li. 1. ca. 42. 


Mirror ca. 5. 51. 


Repilt.gs. 


J Icta lib. z. c 43. 


18 E. 2. tĩt. Teſta- 
meat. 1.6. 


Weſtm, primer. Cap. zs. 


C Et des auters.] Thats, others that have particular juriſdictions 
and powers, as manifeſtly appeareth by the cxceptton herealter. 


C Forſpriſe les miniſters le roy, as queux eſpeciall autho. 


ritie eſt done a ceo faire. ] here is tobe obſerved, 

1. That all theſe wozds belong to the exception, as by the Regultr ap- 
peareth, 

2+ That Miniſtri regis are intended here the Kings Juſtices in his generall 
Courts of Juſtice, and ſo taken in this Kings time, as it hath been touched 
befoze, 


C Des contracts, covenants, et treſpas fairs hors de low 


Poler ct lour juriſdiction. That ts, out of the pzecinct of the Ya- 
nour, 03 ſach like particular juriſdiction, gc. where by pꝛeſcription oz grant they 
have power and juriſdiction to hold plea of contracts , covenants , and debts 
made oz done within the Panour, oz ſuch other particular juriſdiction, 


C La ou ils ne teignont riens de eux.] This Ac beginneth, 
Des hauts homes: and Bracton ſaith, Sunt qui Barones, & alu libertatem haben- 
res, ſcilicet, Soc & Sac, &c. & iſti poſſunt 7 foz Soc is a power o ja⸗ 
riſdia ion to have a fr Court, to hold plea of contracts, covenants , and treſ, 
of his men and tenants ; therefoze matertally were theſe wozds adder; 
that it a great man o2 others having Soc, ſhould hold plea by fo2ce of that liber 
tp of any that is not his tenant, it is coram non judice, and puniſhable within 
this Statute, It is diverſlp wzitten, viz. Soc, Soca, Sock, Soeke, Soke, 
Sockne, and Soknes, and it is derived from the old Saxon wozd Soken, Sochen, 
oz Suchen, 1. to enquire oz find out, that is, to enquire and find out the truth el 
the matter in plea bcfoze him, and to determine it acco2dingly, which is as much 
to ſap,as ad inquirend',audiend', & terminand”. 

And Flera therew:th agreth, and ſatth, Soke ſignificat libertatem curiz te- 
— quam Sokam appellamus: and Curia implyeth ad audiendum & termi- 
nandum. 

The Mirrour ſaith, that En temps le roy Alfred, perdront les ſuters de Doncz 
ſer lour juriſdiction ouſter lauter paĩ ne, pur ceo que ils tiendront plea defen- 
du per les uſages del realme aux judges ordinaries ſuters a tener, which J rather 
vouch together with the derivation of the wozd Soc, foz the great antiquityo! 
the Law in this point. 


( Ne deins la franchiſe. That is,. no2 within any fach like parti 
cular power oʒ juriſdiction, either by the graunt of the King, oz pꝛeſcription. 

Foz the relicfe ofthe @nbjec upon this @tatute, two oziginall Writs are fi 
med: The one in nature of a P3zohibition befoze the ſuit begun, commanding 
that the party ſhall not be arreſted contrary to the fozme of this Statute. 

Che other, after the ſuit begun, the party to recover the penalty of this At 
viz. double dammages, and a command to deliver the goods attached oz diftra!. 
ned; both which Writs appeare in the Regiſter : But the party may waive the 
benefit of this Statute,and therefoze if he plead to the Action any Barre, ic. be 
hath concluded himſelfe , and ſhall not have any Action upon this Statult, 
therefoze he muſt plead the ſpeciall matter, and by that meanes take bene ll 
of this A. 

Fleta rendzeth this Act in this manner: De magnat ibus & eorum balivis & 
alis (exceptis miniſtris regis, quibus ad hoc authoritas data eſt) qui ad quer.. 
monmiam aliquorum, vel authoritate propria attachiant alios per bona ſua, qui pet 
candem poteſtatem & juriſdictionem veniunt ad reſpondendum coram eis de 
contractibus, conventionibus, & tranſęreſſom extra corum j axeltatem & uri. 
dictionem, ubi nihil tenent de cis, nec ſunt de libertate eorum aut juri ſdictione: 
ſtatutum 


| 
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ſtatutum eſt, quod ſi quis de hujuſmodi convictus fuer”, reddat querenti damna in 
duplo, ac etiam graviter amercietur. 

And it is to be obſer ved that at the making of this Statute, if a man 6E. 10 E. 3.7. 
had bzonght an Action of Debt, Account, Detinue, oz Covenant upon any '* #3-b#* 479. 
contract by oziginall Writ in the County of Norff. he might have declared ol 22. e. 
the contract in Suff. 02 any other County then where the oziginall was bzought ; , ** Shs - 4 
foz the rule was, that debitum & contractus. & c. ſunt nullius loci, and c ver duty li. 7 fe. 3. Bu . 
is a duty in every County: but in caſe of account this diverſity is to be obſerved, Cale. 
that in account againſt a receiver the Law was then as is alozeſaid, but tf a man 
bzought an Action of account againſt one as Baply in one Countp, he could not 
charge him as 15apliffe of a Pannoz in another County, foz that is locall, 

But after this Act it is pꝛovided by the Statute of 6 R.:.cap.:. that in pleas N. 2. cap. a. 
of debt, oz account, o2 ſuch like, as detinue, 02 contract, it ſhall not be declared *>*f<-469- 
that the contract was made in any other County, then is contained in the ozi⸗ 
ginall Wrtt. 

But at the Common Law one that hath a particular juriſdiction to hold plea 3 30. 
of debt, contra, detinue, covenant, oz treſpalle within his Bannoz, oz the like, 
could not hold piea of a debt, contre, account, vetinue, covenant, oz treſpaſſe 
alledged to be made out of the Hannoz, c. becauſe albeit it was tranſitozp, yet 
was it (being ſo alledged) not within his power oz juriſdiction which he had 
by pzeicription 02 by graunt ; foz all pleas holden there muſt be 1nfra juriſdi- 
ctionem Curiæ. 

As it a Lozd hath Pꝛobate of Teſtaments made within the pꝛecind of KJ. Teſtam. 4. 


his Pannoz, he cannot pzove a Teſtament made out of the pꝛecind of his H. 7. 12. 
17 E. 4c. 2. 1 K.; 
c. 6. lib. 6. fo. 20. 


Panne. 
And likewiſe of the Court Pipowders of contracs,xc, made out of the Faire 72. 
TRY 
153. 7 | 4-19. 
13 E.4.8. H. 6. 
18.19.13 H 7.19, 


— — —2——— ̃ — — — — —— 
— — — — — — — 


GC-A-P. l. 


lib. 3. cap. 14. 


ble aid' a faire leigne fitz chivaler, ne a leigne file Ae 

marier mile en certein, ne quant ceo deveroit eftre priſe, ne Ca, © 
quel heure, per quoy les uns leverent outragious aide, & #5354 | 
plus toſt que ne ſembleit meſtier, dount la people ſe ſentit 

greve: Purview eſt, que deſormes de fee de chivaler en- 

tier ſolement ſoient dones 20. s. & de 20.1. de terre tenus 

per ſocage 20.5. & de pluis, pluis, & de meins, meins, ſo- 

lonque lafferant. Et que nul ne puiſle lever tiel aide a faire 

ſon fits chivaler, tanque que ſon fits ſoit del age de xv. 

ans, ne a ſa file marier tanque que el ſoit del age de 7. ans. Er 

de ceo ſerra fait mention en le briefe le Roy fourmꝰ ſur 

ceo quant home le voile demander. Et ſi aveigne que le 

pier, quant il avera tiel aide leve de les tenants, moruſt 

avant quil eit ſa file marie, les Executors le pier ſoient te- 


nus a la file, en tant come le pier avera reſceu pur ceſt aide. 
Et 


Pu. ceo que avant ceux heures ne fuit unques reaſona- Feu lib 2. c. 40. 


—— —— —— 
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Et ſi les biens le pier ne ſuffiſent, ſon heire ſoit de ceo 
tenus a la file. 


By the Common Law to every tenure by Knights ſervice , and ſocage, there 
were thier aides of monep called fn Law auxilia, ircident and implied, with: 
out ſpectall reſervation oz mention, that is to ſap, rcliefe when the heſre was 
of full age, aide pur faire firs chivalier, end aide pur file warier ; Now the firſt 
aide, viz, reliete by reaſon of a tenure by knightsſervice, was certain, becauſe he 
Mog.Charr.ca.z, Was to pap it, tt he were of the age of: :,pecars at the death of his anceffts2,as hath 
been laid betoze, withont regard of any circumſtance ;and likewiſe the relleſe of 

Vid.lat.ſc4.127 an heire in ſocnge being of the age of 14. at the death of bis aunce ſtoʒ was ever 
certein, viz, to double his rent. But the aids pur faire fits chivalier, and pur file 
marier were fncertetn at the Common Law, foz that the Loads manp times 
would pꝛetend thetr eldeſt ſon, and eldeſt danghter to be hopcfall and fozward, 
and therefoze would exact to great an ald, and befoze due time, whereas by the 
XZ ow they eught to have reaſonable aſds, and in reaſonable time, which in a ſult 
therefoze ſhauld be determined by the Juſtices of that Court befoze whom 
the ſuit depended, Now the Tenants ſound themſelves orſeved in thze 
things: 

. f . That the ſaid afds were ontragions and exceſſive, Et exceſſus in requ- 
Libre lib-t jure reprobatur communi, fo as theſe outtagious and exceſſive aides wer 
1 againſt Law , whereor ell where pou may reade at large. 

. 2. The Le2ds ereded thoſe fines at what time they pleaſed befoge reaſonable 
age apt fog the patment of thoſe atdes, 
2, That he could not avotd the ſame but by ſuit in Law with bis Lozd, where 
lun he found by cxpertcnce thoſe old verſes true; 


Cum pare lultari dubium, cum procere ſtultum, 
(um puero pana, cum mulicre pudor. 


E. z fol. i i. 
4 E.; 2½ 7. 


And our Act faith, Dont le people ſe ſentiſt greve. 
Theſe thꝛe miſchietes are redʒeſled by this Act, and certainty the mother of 
18 „ lis. Qquict and conco2d effabliſhed therein. 
40 K. g. 22, 47- But where it is ſaid that theſe aids are incidents, it is to be underſtad that 
13 Na. Avowry thep are incidents ſeparable, either by ſpeciall wozds at the creation of the te 
*9. 141.45. nure, oz by diſcharge oz releaſe by ſpeciall wozds, oz ſpectall rehearſall after 
1 wards. 
But if the Lo2d at the creation of the tenure had reſerved fealty, and 4. marks 
fer annum, pro omnibus {ervitiis, e ad ionibus & demandis quibuſcunque; 9 
if the Lo2d after the ſeignioʒy created had releaſed to the Tenant, omnia ſer- 
vitia, exactiones & demanda quæcunque (except fidelitate & redduꝰ iiij. mercarum 
per annum, ) pet ſhould the Tenant pap reltefe, aid pur faire fits chivalier, and 
tile marier, which is necefſary to be knowne fez the underſtanding of aur 
cient deeds, 


1 CA faire leigne fits chivalier.] A025, Gzandfather, Father, 
F. N. B. S2 g. And two ſons, the Father dicth, the Lo2d ſhall not have aide ſoz his eldeft 
R-git.37. in the grandchild, fog he is not his eldeſt ſon, much leſſe ſhall he have alde foz his elder 
ichcar{all of this bother, oz his eldeſt couſin and heite: but it a man hath iCne two ſons, andthe 
— «is id, eldeſt die in the Fathers life without illue, he ſhall have atde foz the ſecond ſon, 
= — 7 {02 hets now eldeſt, and the Statute ſaith eldeſt ſon, and not firſt-bozn; petthe 

4 Qu ritt grounded upon this Statute is ad primogenitum filium ſuum mari N 
but be is primogenitus then living. But if the Loꝛd had received aide foz bis el. 
deft ſon, he ſhall not have aid again foz the ſecond,foz unicum auxilium, one aid ii 
onely due to one and the ſame Lo2v, to make his eldeſt ſona Knight: Non 
renetur quis de uno tenemento eidem domino plura dare auxi ia ad filium foun 
militem faciend, 

J 


R-giſt.ubi ſupra. 
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If the Loꝛd hafh ie two ſonnes, the eldeſt ſon hath ine a daughter and Niro cur. 6 2, 
dleth, the Loꝛd (all not have aide to make his ſecond ſon a Knight, foz the r 1 
ſecond ſon is not his heir apparent and in this caſe he onght to be his hefre appa» F 
rent )foz at this time the ate of all lands was fer ſmple and the lands of the Lo. d 
ſhould deſcend to the daughter / and thercfoze the aw would not have the dignt⸗ 
ty of chivalry to be apparelled with poverty, and in reſpec thereof the ſou £ - 52 
Unighted was to be heire apparent, And this agreth with the letter and meaning 
of this Ac, A faire ſon eigne firs chivalier, who by common intendment is 
heire apporent. 
If the eldeſt (on be made a night befoze the age of fifteen, the Y03d can habe 
no aide, becauſe the wozds be A faire leigne fits chivalier ; and noue was ever 
due to the Loꝛzd. 
It the L02d hath iſſue baſtard eigne, and mulier puiſae, he ſhall not have afde 
to make the baft rd night, foz he is not fn judgement of Law accounted his 
ſon, bat he ſhall have it foz the multer puiſne, hy 
Jt was hol den in aunctent time, that the Loꝛd could not demaund aide pur Vide cap. rc. 
faire fits chivalier, unleſſe he htmſelfe were a Knight, ne filius antecederet patti: 
But Knights in aunctent time grew ſo ſcarte, as E ſquires that were of abtlitp to 
be Knfghts,not onely in this caſe, but in many other, ſupplied the place of knights; 
Suffciens honor eſt homini,qui dignus honore eſt. 
Hereby it appeareth that by the poltcy ot the Law, the eldeſt ſon of a Knight 
was not only trained up in his tender years in learning and knowledge of liberal 
arts to adozn the minde, bat when he came to conventent peares, did foz the 
defence of the Realme learne and exerciſe the deds of Armes and chivalry, 


that he might be able to ſerve his Country both in time of peace, and of 
Warre, 


. . See 35H 6 42. 
Ne a leigne file marier.] By this the policy of the Law 1 


appeareth, that the cldeſt daughter might be timely pꝛelerred in martage, foz 
thereby come flrength and god alliance to the Family. and both theſe are giben I. N. 3. col. 52. d 
by Law without any ſpeclall reſervation ; and the obſer vation of the auncients 
was, That marry the eldeſt daughter well, and all the reſt will bee pꝛeler⸗ 
red the better; and to that end alde was graunted fog the eldeſt daughter. 
. , Paſch. 17 E. t. in 
Outragious aide. ] Tenant peravaile Wall be confributozy to the Panco 1ior.z8. 
ade foz the mariage of the Kings daughter. de foz this wozd beloze mh. 
Cap. 31. Mag. Chart. ca. 2. 
De fee de chivalier entier ſolement ſoient done 20. s. 
Pere it is to be obſerved (as it hath been noted) that reitefe is the fourth 
part of a Bntchts fæ being then 20.1, fs 5.1, and aide pur faire fits chivalier, oz 
pur file marier, ts the twentieth part of a Knights fre, viz. 20.s. limited by + 
this Ad. 
See more hereyf 


Et de 20.1. de terre tenus per ſocage.] This ſumme is fet in be Commen- 
downe becauſe the value cf a Knights fee was then 20.1. (which then was . upon the- 


— 


ſufficient to meintatne the dignity of nighthod ) and ſo the @tatate ma- — TED 8 
keth them cquall in value; the King was not bound by this Statute, but 
he might take ſuch relfefc,and at ſuch time as was due by the Common Law. 

But the Statute of 25 E. 3. doth alſeſſe the aides at ſach a rate as this E; cap. 10. 
Statute doth, and that An doth well crpound this Statute, that none ſhall Nor pariiam. 
pay theſe aides but the Tenants of the land holding the lame immediately 9 E. 3. nu. 16. 
in demeſne without any meſnc, 6 H-3. Avowry 

Foz meſne Leds ought to pap no afce implied in theſe wozds of our : 3. 
At, De ſee de chivalier, & de 20. 1. terre, and if the Tenant peravaile by 1. 437 2H 5 
=ntghts ſervice gocth with his Loav,4c. he biſchargeth all the meſnc Lo2ds. , 14 6 au. 42 
Note theſe wozvs, De tre de chivalier, deth exclude grand ſet jeanty, to: he ncſierr.or. Yar 

1 b that 9 H. 6.1.15. 
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1 E. z. Stat. de 
militibus. 


Jura naturalia. 
Inſt it. ſect. 114. 
Lib. 7. fol. t 3 b. 
Calvins caſe. 

1 E. 3. fol. 17. 
23 H. 6. 57. 


F. N. B. S2 i. 
et 83. 2 


Hil.g E. z. fol- 62, 
62+ in libro mco- 
7 
caſe. 


3 E. 3. Debt 156, 


eſim. primer. Cap.36. 


that holdeth by that tenure hall pay no aide fo the Lozd either to make 
bis fon a Knight, oz to marrp his danghter ; foz by thts Act it appeareth, 
that none ſhall pay any aide but Tenants by Knights ſervice, oz Tenant in 
ſocage, and no other tenure. 


Tanque le fits ſoit del age de 15. ans.] note no man Wal 


be compelled to take Knighthod upon him untill be be 21. peares old, and 
have ſaffictent land foz maintenance of that degre&, pet at the age of fiftecn 
peares he may begin to learn ſome things that belong to Chivalry, but it 
is god foz the Lozd to make what ſpeed be can after that age to recover 
the aide either by the Writ De auxilio ad filium ſuum militem faciend, o; 
by diftreſſe; foz ifthe ſon die, the Toꝛd loſeth the aide, ſoz that by his death 
the finall cauſe ceaſeth , and ſo likewiſe if the Father dſeth, the alive is 
loff, foz that the duty and remedp is onely given te the Father, who in 
reſpect of nature hath the Wardſhip of his elveſt ſon, and as a naturall #4 
ther is to pzovide foz his advancement ; and ſo as a Father by the Law 
of nature is bound to pzovide a competent mariage foz his daughter, which 
are therefoze perſonall to the Father: And ſo note the diverſity betweene 
reliefe, which is abſolntely due to the Lozd in reſpec of the ſetgntozymeerly, 
and theſe aids. which are not abſolutely due to the Lozd, but foz the perfozmance 
of a duty of nature. 


J Tanque el (5. Ia file) ſoit de 7. ans.] In auntient time 
Gentlemen of gad houſes,foz knitting themſelves in greater bonds of amity 
and alltance, maried their childzen verp poung, which the Law doth ſeeme to 
favour, foz that it giveth her Dower, ik ſhe be of the age of nine peares at the 
death of her husband, whereof J have kuowne ſome to have pzoſpered well, 
but moze that have pzoved unfoztunate. 


J Et moruſt avant que il avoit fa file marie. 


Here our Act giveth onely remedp to the daughter, and maketh no mention of 
the ſon in that caſc, ans pet the ſon ſhall have the ſame remedp againſt the Ert 
catozs, that the daughter ſhall have, being in zquali jure. 

Tenant foz life, oz Tenant in Dower ſhall not have aide pur file matiæ, 
ou pur faire fits chivalier, but the verie Lozd,to whom by poſſibility they might 
inherit, and whom the Lozd by nature is bound to pꝛeferre; but Menant lo 
like, gc. Mall have Eſcaage, Ward, Pariage, and Reltefe. 

If the Father receive the aide, and after the ſon is knighted, oz the daughter 
marisd in ths life of the Father, neither fon noz daughter ſhall habe remevp fo; 
the side, foz the end of the Law is pertoʒmed. But by the whole context ofthis 
Act it appeareth, that ſmall poʒtions pzeferred in mariage the daughters of gs3 
Families, when vertue and gad bid was moze eſteemed then great 
poztions, 


Les Executors ſon pier ſont tenus al file.] gots, the 5; 


ther himſelt hath time to make his eldeſt ſon a Knight after his age of 15. 1 
to marrp his daughter after her age of 7. peares at any time during his lifc, and 
therefoze though the Father receive the aides, yet have they no remedy again 
him, but to depend upon his paternall care, and their remedy fs againſt the 
Executoꝛs, oʒ Adminiftratozs of the Father, ifthep be not pzeferred in his life 
time, as it appeareth bp this Ad. 


Et ſi les biens le pier ne ſuffiſent, ſon heire de ceo 


ſoit tenus a le file.) And here it is to be obſerved, that if the per⸗ 
ſonall eſtate of the Logd be ſufficient to pay the aide, the heire (who is to main 
taine the ſtate and countenance of his Father) is not to bee charges 
therewith. ; 

n 


— — I — — 
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In an Action of debt bzought by the eldeſt daughter againf the heire foz an; E. 3. Debt 157. 
C. s. which the Father received of his Tenants foz reaſonable aide to marp 
her, and that ſhe was not maried in bis life time, ec. and in her declaration 
made no ment ion that the Executozs had no aſſets, and pet the count was ruled 
to be god, foz that is the ozdinary count in an Acton of debt, which the 
Statute giveth, and if the Executozs have aſſets, the heire ſhall plcad it 
in barre. 

Although the Statute be, that his heire ſhall be bound to the daughter, it is 
underſtod, that he ſhall be bound, if he hath afſets in fe&-ſimple by deſcent 
from his Father, 

The daughter ſhall not recover part againſt the Crecutozs , and the reſidue 
againſt the hetre, but either all againſt the Crecutozs, oꝛ all againſt the heire, as 
theſe woꝛds doe pꝛove. 

ys — ſon maſt have his remedy onely againſt the Executozs,foz he bim» N. B. ubi ſupra 
ſelle is heire. 

And theſe aides appeare by the Mirror to be vetp auntient, oꝛdained by King 
Alfred, and other aunctent Kings, foz he ſaith, Et que Eſcuage,Reliefe & Aides, ſe 
fiſſent per les Tenants a lour Seigniours de lour heritage reliever, les heires les 
Seigniours faire chivaliers, & de,lour eigneſles files marier, It ts to be obſerved 
how moderate the aids be by fozce of this Ad, and therefoze it is to be collected 
that the fs of the Heralds were then (and pet ought to be) moderate alſo. 


Mirror ca. 1.83. 


CAP. XX XV IL 


Urwievv eſt & accorde enſement, que fi home ſoit at- See Marlb.ca.14. 
taint de diſſeiſin fat en temps le Roy que ore ell, ja jarotee 
oveſque robbery , de aſcun maner de chattel, ou de move. Vb en Aua. 
able, & ſoit trove vers luy per recogniſance de Aſſiſe de 
Novel diſſeiſin, le judgement ſoit tiel, que le plaintife re- 
covera la ſeiſin & les damages, auxibien de chattel & de 
moveable avantdits, come de ſoile. Et le diſſeiſor ſoit rente, 
le quel que il ſoit preſent ou non, iſſint que [ſi] ſoit pre- 
ſent] primes ſoit agard a la priſon, Et per meſme le maner 
ſoit fair de diſſeiſin fair a force & armes, tout ne face 


home robbery. 


This Statute is made in affirmance of the Common Law, as appeareth by 
ozlginall Writs cf Aſſiſe, wherein the wozds be, Facias te nement' illud reſeiſiri 
de catallis quæ in ĩpſo capta fuerunt, & ipſum tenementum cum catallis efle in pace 
uſque ad primam aſſiſam; which Writ was at the Common Law befoze Clanv. 3. ca. 33, 
this Statute, as it appeareth by Glanvill, and by Bratton who wzote betoze 34,5c. 
this A, Bract. l. 4 fol. 179 
And the Judges of the Auile ougbt to enquire of the lame, ſo it gods be talen 7 
away by the dilleiſo2, it is a diſletũn with fozce, ans therefoze ex officio, the 
Judges ought to enquire thereof. 11 H. 4.16, 15. 


C En temps le Roy que ore eſt.] pet this At being inaffir- 
Y 9 2 mance 
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E damige 0 mante of the Common Law doth extend to all times after, which the Jadges in 
4 E. z. not obſerving, noz remembzing the wozds of the Writ of Alliſe dented ty 
enquire ofthe taking away of the gods. 


C Oveſque robbery.) Here [robbery] is taken in a large ſenſe, fo 
a wꝛonglull taking away of gods, as a wzong doer and trcſpaſſer. 


C De aſcun manner de chattel, ou de moveable, &c. 


Ik a man be dillciſed, and hath gods, which he bath thereupon as Crecatoz oz 
E. 3.5 Adminiſtratoz taken awap, theſe are not accounted his gods within this Sta: 
tate,becauſe he hath them, in autet droit, to the ule of the dead. 
A man ſeiſed of land in the right of his wife, o; zopntly with his wife, 
IIS and is diſſeiſed, and hig g@ds teken awap: in en Alliſe bzought by the husband and 
68 7 wife, de and his wife all recover ſetſin of the land, and he alone upon that ozi- 
ginall bzought by bim and his wile {yall have damages, which is wozthy ef ob: 
ſervation. | 
And lo it io, ft two jopnt-tenants be diſſeiſed, and the gods of one of them ta 
ken away,both Mail recover the lani,and the one damagos foz his gods: Theſe be 
the only caſes that I remember in the Law, where one Demandant oz Þlaintife 
without any ſummons 02 ſebcrance ſhall have judgement alone in one oziginall; 
foz regularly the judgement ought to be given accozbing to the oziginall Writ: 
12 £.4.6- As if the husband and wife bzing an Adton of batterp fs; the beating of himſelfe 
and his wife, the Writ ſhall abate, becauſe the wife cannot jopne foz the bat 
tery of her husband, and the husband cannot have judgement alone, be 
cauſe his wife is jopned with bim in the oziginall ; Er ſic de ſimilibu. 
But the Aſiſe is a ſpectall caſe, fog the Plaintife making his plaint to 
be diCeiſed of his fre hold in ſuch a Towne with the appurtenances ge- 
nerallp, pet hall he recover his gods, if the diſſetiün be found with rob 
berp of his gods, as the Statute (peaketh, and the gods are containgd in 
the c2iginall, and not in the plcint; And the Ade of Novel diſſeiſin was 
felinum rem edium, and much faboured in KL aw foz the relicfe of the difſeiſe, 
both foz the regaining af his poſſefiton of the land, and of his ſtock of cattle, and 
gods thereupon: therefoze where our Ad ſaith, that the Plaintife Call recover 
gts ſeiſin, and his damages, as well foz the gods and move.:bles afozeſatd, as fo; 
the freehold, it is ſo to be underſtod reddendo ſingula ſingulis, accogding to that 
Coram Reg.1r.4 which bath ben ſaid, William Burcheiter, and Margaret yts Wife were difeiſcd 
H.4-K05-:4-5uT gf the land which de held in the right of dis wife, and diſpolleſled of his gods; in 
an Aſliſe bzought by the hasband and wife, judgement was given foz them 
both, Damna pro diſſeiſina C. I. pro bonis C. marc: in a Writ of Crroz the 


judgement was reverſed fo2 the C. marks, becauſe the wife had nothing in 
them. 


C Et le diſſeiſor ſoit rente.] And the dilleiſoꝛ Hall be finev, which i 
alſo in affirmance of the Common Law,foz a difſetfin with taking away ol goÞs 
is a dilleiun with fozce, and therefoze finable. 


Et per meſme le maner ſoit fait de diſſeiſin fait 3 


force & armes, tout ne face home robbery.] qote the Writ 4 
M. 25 & 26 El. » 5 
Co. Reg. in bie de Alliſe mentioneth not adiſleiſin vi & armis, but the wozds thereof be Injuſtc & 
Error. nt Bat fine judicio diſſeiſivit, and therefoze if the Jurozs finde a difſeiſin, and no foztt. 
— & —__ the judgement ſhall be 1deo in milericordia, and not quod ca piatur, bat as it hath 
4 — 3 1 been ſatd,the Court ex off o onght to enqntre of the fozce ; but if they doe no 
auptentem. it io not erroz, as it hath been adjudged. 


— 


CAP, 


* — 


Cap. 38. Meſim. primar. 


C4 P. XXxV/III 


) Ur ceo que aſcuns gentes de la terre doutent meins 
Pu ſerement faire, que faire ne duiſſent, per que 
mults des gents ſont diſherites, & perdent lour droit: 
Purview eſt, que le Roy, de ſon office, deſormes donera 
Attaints ſur les enqueſts en plea de terre, ou de frankte- 
nement, ou de choſe que touche franktenement, quant 


il ſemblera que beſoigne ſoit. 
1 


The miſchicke befoze this Statute(which was the firſt concerning Attalnts) 
was, that albeit /as the common opinion is) an Attaint did lie upon afalſe verdia 
giden in a plea of land, pet the King many times would not graunt it without 
ſult made to him, which turned the party grie ved, not onely to great delay, but 
to extreame trouble, attendance, and charges. And the reaſon that made the diffe- 
rence betwen the plea reall, and the plea perſonall, was, that in the plea per- 
ſonall the party grie ved had no other remedp, but the Attaint ; but in the plea 
reall he had other remedp in an Action of higher nature, and ſoz that cauſe 
was not granted without difficulty. And ſome Judges held, that in a plea reall 
an Attaint did not lte, and therefoze this Ac pꝛobideth that the ing ſhall grant 
it * exofficio, that is, ex merito juſtitiæ. And this Act is holden to be in affir- 
wanceof the Common Law, whereof pou ſhallreade at large, Mariebr. cap. 14, 
And this is the common opinion agreeable with our old bokes, as there pou 
map reade. : 

That perjury in Juroꝛs was puniſhed befozc this Ad, yath ben ſafficicntlp 
p2oved already : Now the pzeamble of this Ac giveth juſt cceafion to examine 
whether perjury alſo in witneCes were puniſhable by the auncient Lawes of 
England; De pejcrantibus praterea ſtatutum eſt, ut ſi quis jusjurandum vio- 
latit, falſumve dixetit teſtimonium, fides ei in poſterum non habetor, verum 
is in ordalium adjudicator. 

Si quis falſum juraſſe convidus fuerir, ei poſtea non modo non creditor, ve- 
mmetiam ſacra ei etiam prohiberor ſepultura. 

Si quis ſacra tenen; pejeraſſe convictus fuerit, ei manus præciditor, &c. 

Vide inter leges W. Cong. fol. 125. b. 
And the Mirror ſaith, Que ſolonque les auncient priviledges, & uſages a cuns ſe 
font per perde del ponce: come eſt de taux notaries, & de ciflers de burſes de meyns q̃ 
x11. d. & pluis cue vi. d. que le Roy R. i. ſe chaungea a la parte de oriel, aſcuns per 
couper des langues, come ſoloit eſtre de faux teſimoines. 

And in the ſame Chapter treateth further of this matter, ſaring, Perjury eſt 
graund peche, &c. whercof you may reade there moze at large. Britton ſaith 
wow m0 puniſhable, and to be enquired of De ceux queux ſe voilont perjurer 
pur lower, 

Flera deſcribeth perjury thus, Perjurium eſt mendacium cum juramento fir- 
matum ; and farther ſaith, Et tribus modis committitur; primo, cum quis ſcit , 
vel putat aliquid falſum eſſe falſum , & jurat eſſe verum; ſecundo,cum quis falluur, 
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Paſch.z3 E. 3. fo. 
65g. in libro meo. 
H. 3. graunted to 
the Burgeſle cf 
S. Albans, that 
none of them 
(>uld be implea- 
ded of no free- 
hold in acraint, 
&c. & allecatur. 


De ſon office. 


Merjeb.cap.1 4- 


Int leges Edw. 
Regis. 48.3. 


Inter logesEihct- 
ſtani 67, 25. 

Jnrc 1 leges Ca- 
nuti 11334. 


Mirror cap. 4+ 
de paincs. 

10 H.z. Co- 
ron. 434+ 


Britt an fol. 38. 
Flera I. 5.c.21. 

& lid 2.cap. t. 
Bratt 14. 289. 


& credit verum eſſe quod eſt falſum, & temere & indiſcrete jurat; teitio, ſi quis 


credit falſum eſſe verum, & jurat quod verum eſt. 
Where pon map teade further of this matter. And of ſome it io called. Crimen 


[zz conſcientix. 


Thomas 


Brit. fol. 292 
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Hils E. t. in 
Communi Banc. 
Rot. 38. Eſſex. 
lohn of Hunting 
held, Caſe. 


Mich. 5 E. 1. in 
Banco Rot. z. 
Midd. 


. Inſt.ſe ct. 170. 


Meſim. primer. „ 


Thomas Vigras and two others were found guilty, gc. of perjury, 
18E.3.5 3- Once fo2\wozne, and ever fozlozne, 
7 H.6.25, Perjury puniſhed, 5 
vide the Statates of 3 H. y. cap. 1. 11 H. v. cap. 25. 32 H. S. cap. 9. 5 Eliz. 


Upon all that which hath bern lald touching thts point, you may obſerve how 
milde the late Laws have ben in puniſhing of perjury in reſpec of the auncient, 
wherein J have been the longer, fo2 that ſome have given out, that perſurp was 
net puntſh?d bp the auncient Laws of England, wherein there ſhould have ben 
a great defect, and an encouragement to ill diſpoſed men, if Jurozs Gould by 
the Common Law have ben puniſhsd foz perjury, aud witneſſes, which are 
great motives to them of giving their verdict, would be per jured, and not be 


puntſhed. 


C Quant il ſemble que beſoigne ſoit.] S E. 1. which was 


wit hin two peares after this dd, an Attatnt was bzought upon a falſe verdig 
given in ATiſe befoze zuſtices in Tyze beſoꝛe the making of this Statute: And 
the Reco2d ſaith, Quod non eſt :ntentio Domini Regis, nec extitit tempore con · 
fectionis ſtatuti prædicti, quod breve de Attinctu tranbret ſuper hu juſmodi inqui- 
ſitionibus ante ſtatutum captis, prout Johannes de Lovet recordatur, imo poſt ſtatu- 
tm conceſs Conſideratum eit quod querens nihil capiat per breve, &c. And this 
was the Law taken then by colour of theſe wozds ; bat others hold, that theſe 
wo ds re not to be ſo taken foz the reaſon afozelaid, fog that tye party arieved 
in this plea reall had remedy in an Action of higher nature: but later Statutes 
quoted befoze tn the margent bave cleared this point. 


— — — — — — — — ag - —— — — 


rl. 


7 T put ceo que le temps eſt mulc paſſe puis que les 
brietes deſouth noſmes fuerent auterfoits limittes: Pur- 
view eſt, que en count countant de delcent en briefe de 
Droit, nul ne ſoit ci ole de counter de la ſeiſin ſon anc 
de plus longe ſeiſin que de temps le Roy R. Uncle le Roy 
Henry, pier le Roy que ore eſt. Et que le briefe de Nowl 
diſjeiſm , & de purpany, que eſt appelle Nuper obit, eyent le 
terme puis le primer paſſage le Roy Henry, pier le Roy, 
que ore elt en Gaſcoine, mes nemy avant. Er les briefes de 
Mortdanc', de Coſinage, de Ayle, de Entre, & brick 
de Neifrie, eiant le terme del coronement meſme le roy 
Henry, & nemy avant. Mes que touts les bricfes ore a pet 
meſine purchaſes, ou a purchaſer, entour cy & [la feaſt] 
S. John en un an, ſoient pledes de temps que avant ſolent 
eltre pleades. 


C De temps le roy R.] mhat is by conftrucion from the fir 


day of the raigne of King Richard the firſt, and ſo hath it ben reſolved in 
Parliament. 
Th 


—ͤ—ñE᷑5V — 


Cap.40. Weſtm- primer. 
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This Act doth limit within what time the ſciſin ſhall be in a Writ of Right, 34 H.6.36. 


and by conſtructton the time of pzeſcription is taken foz this time. 


C Puis le premier paſſage le roy Henry, &c. in Gaſcoine.] 
That was inanno 5 H,z. 


C Del Coronement meſme le roy Henry.] H. z. wascrow» 
ned 28 Otobris, Anno Dom. 1217. & Regni ſui primo; but others ſay he was 
crowned 16 Junii, Anno Regni ſui primo. 

This King was crow:ed again in anno 5. of his raign, but this Act intendeth 
his firſt Cozonatton. 

Theſe limitations are altered by the Statute of 32 H. 8. as pon may reade 
beloze in the cxpoſition upon the Statute of Merton cap. S. De the firſt part of 
the Inſtitutes, ſect. 170. 


CA II 


Ur ceo que mults des gents ſont delayes de lour droit, 
P er fauxment voucher a garranty: Purview eſt, que en 
brietes de poll. tout adeprimes come en briefe de Mort- 
daunc, Coſinage, del Ayle, Nuper obut, de Intruſion, & au- 
ters briefes ſemblables, per les queux terres ou tenements 
ſont demands, queux devoient diſcender, reverter, remain- 
der, ou eſchier per Mortdanc', ou dauter, que ſi le tenant 
vouche a garrant, & le demandant luy counterpled, & 
voile averrer per aſsiſe, ou per pays, ou en auter maner, 
ſicome le court le roy agarde, que le tenant ou fon aunc' 
que heire il eſt, fuir le primer que entra apres la mort 
celuy de que ſeiſin il demand, ſoit le averrement del de- 
mandant reſceve, ſi le tenant le voile attender, & ſi non, 
ſoit bote ouſter le auter reſpons ſil neit ſon garrantor en 
preſent, que luy voile garranter de ſon gree, & maintai- 
nant enter en reſpons, ſalve al demandant ſes exceptions 
enconter luy, ſil voile voucher ouſter, come il avoit avant, 
enconter le primer tenant. De recheffe en touts maners 
des briefes Dentre, queux font mention des degrees: Pur- 
view [eſt] que nul deſormes vouche hors de la line. Et en 
auters briefes Dentrie, ou nul mention eſt fait de degrees, 
les queux briefes ne lont ſuſtenus, ſorſque la ou les avant- 
dits briefes de degrees ne poient giſer ne lieu tener. Et en 
briefe de Droit purview eſt, que ſi le tenant vouche a 
garranty, & le demandant le voile counterpleder , & ſoit 


priſt 


Inſtit. ubi ſupra, 


Vet. Mag. 
Chart. 144. 
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22 4.Ff.4 , or 


M. h m. 


aſtit &. 743. 
Glanv 1. c 9 
10, & * {zpe. 
Bract 1. 5. to. 380. 
Briton c. 25. 


Flcta lib, 


Weſtm, primer. Cap. 40. 
priſt de averrer per pays, que celuy que eſt vouche a gar. 
ranty, ne nul! de ſes anceſters ne unques avoient ſeiſi de la 
terre, ou del tenant demande, ne fee, ne ſetvice per la maine 
le tenant, ou laſcun] de ſes aunceſters, puis je temps ce 
lay de que ſeiſin le demandant counte jeſques al temps que 
le briefe fuit purchale & plee move, per que il poit le te- 
nant ou ſes aunceſtors aver feoffe: Adonques ſoit laverte- 
ment del demandant reſceive, ſi le tenant le voil atten- 
der, & ſinon, ſoit le tenant bote ouſter a auter reſpons, 
ſil neit ſon garrantor en preſent, que luy voile garranter 
de ſon gree, & maintenant enter en reſpons, ſalve al de. 
mandant ſes exceptions enconter luy, ſicome il avoit avant 
encounter le primer wnant. Et lavantdit exception eit lieu 
en brieſe de Mortdaunceſtre, & en les auters briefes de- 
vant nolmes, auxibien come en briefes queux touchent 
droit. Et ſi le tenant per cas eit charter de garranty de au- 
ter home de ceo choſe que ſoit oblige en nul des avantdits 
caſes a le garranty de ſon eigne degree, ſalve luy ſoit fon 
recoverer per briefe de Garranty de charter de le Chauncel- 
lor le Roy, quant il le voudra puichaſer, mes que le ple 
ne ſoit pur cco delay. 


The mifchicf: betoze this Statute was, that eberp Tenant in a reall Action 
was permttted to veuch anp of the people, though he oz anp 67 his Aunceſtozs 
bed never any thing in the land 1 zereof he might evfeoffe the Tenant oz any of 
bis Aunceſtozs; and againc th Mowebee might bowch another in like man- 
ner, and upon every lummons ad Warrantizandum , tyere muſt be nine te. 
tourncs,zc.1ſo as the delay was fa mant ee ufinite, and u von falle Towehers; 
which matter hetag ſhewed in this Parliament, Fuit advie 2. Roy que celt ley 
fuir malveis {52 it te a Maxime in Lalo that Lex dilationcs e per cxhorret; 
whereupon this Ac of Parlfament fo; emed was made. 


Vouchee a garranty.] oz this wozd[vonche | ſ& Lic, 
V: 16 tan of thi matter. 

V:de B adton a myole tratate of vowehing i» Warranty, 

Vide Britton. 2 Custer of the ſame. 

Fleta fart th, Sunt autem nonnulli lites protrahere nitertes ,minores fa ſo vocan! 
ad Warrarvros. d de quibus provitum elt (ſumming up the pꝛincipall 1 *t of this 
Otatute tc: .c& zds) quod ſi petens replicando offerat verificare c110d vOcaus 
nec aliquis anteceſſorum vocati nunqui ei nam habuit de te petita, feodum nec ſer- 
vitrum per manus terert is vel alicujus anteceſſoris ejus tempore ejus CY quis 
ſeiſ na per it uſi ve ad tempus impetrationis brevis & placit i moti, per quod pulp! 
vcriſicare renentem vel ejus anteceſſores inde teoffatos uiſſe, admittatur vente 
ati tenene vt hoc exe Aar, alioguinulterius reſpondere coimpellatur, alr!s 
parent! ralibus tepitcationibus quales Verius principalem tenentem obtineret : Lt 
h 1en.1s .... 2m habuerit ahi u: us extrarer petionæ qui le ad Warrantiam ob! 


g averu, vel per ameceſſorem obligatus :ucrit qui gratis warrantizare voluert 


(ul. 


— 


Cap.40. Weſtm. primer. 24.1 
tune competir tenenti remedium per breve de warranti2 Chartz, ſed propterea 
non capiat placitum jam motum dilationem. 

In ancient time it ſeemed ſtrange when the oziginall Pracipe was bzonght 
againſt the Tenant of the land, that the Court upon that ozigtnail ſhonld hold 
plea bet wen the Tenant and the Ao wehe, but it is moze ſtrange to make a que- 
ffion of that, which hath received an ancient, continuall, and conſtant allowance, 
and the Nowcher commeth in in loco cenentis, and fn judgement of Law is a E 
Tenant to the Demandant , and our Act doth allow of true Uowchers ; 
bat pzovideth againſt falſe Towchers, as our Ac ſpeaketh, loꝛ delay onely, 


XIertror. 


C En briefes de poſleſsion.] Do called, becauſe either the aunce- 

fter,of whoſe ſeifin he demands, was in poſſeſſion the day he died, oz the deman · $=..75.b.zz E.; 
vant himſelfe was in poſſeſſion , as Mortdaunc, Coſinage, Aiel, Nuper obiit, Count. de yow- 
Intruſion and other like Writs,as Beſaile, &c. cher 82,21E-3.18 

The diverſity betwern the Actions Aunceſtrel droiturel, and the Actions 2 — 35580 
Aunceſtrel poſſeſſorie, you ſhalll reade at large in my Repozts in Markals Caſe, Nlarkals Caſe. 
and is neceCary to be obſerved foz the underſtanding of this Ad, which maketh 
the ſame diſtinction of Actions, 


C Per les queux terres ou tenements ſont demaundes.] ; +.,..c.. 


In a Writ of Right of Ward of Body and Land , the Defendant vows 2: E. 3 11. 

ched, and the Plaintife counterpleaded the Uowcher by this firff bzanch of this ** £-3-5- 

A, that the Defendant was the firft that abated after the death of his Tenant, (; i 339 33 "4 
and the ſame continued till the Aowcher, and ad judged a god connterplea; fo: 
albeit it is named a Writ of Right, and ſo in letter is out of this bzanch, pet 

is it in nature of a Writ of poſſeſſion , and the wozds are per mort daunceſter ou 

dauter, and though no lands oz terements be demaunded, which regularly is ins 

tended of an eſtate of fræ hold, pet this caſe being within the ſame miſchtefe is 

taken within the remedy, 

Ja Dower the Tenant vowch Coſine & heire T. A. the Demandant ſaid that F 3. 3122 F 
her husband died leiſed, and the Noweher was the firſt that abated ; and a god 32 E. 37 in 
counterplea within theſe wozds, Autres briefes ſembles, but that plea is not in me- 
tale of the heire. 


C Dilcender.] a Formedon in the Deſcender is out et this bzanch, 
loz it is a Writ of Right in dis nature, and not a Writ of Poſſeſton, and he * 7 * 
demandeth not the land of the ſetſin of his aunceſtoz, as the Statute ſpeaketh, butt 
of the gilt. 


C Reverter.] a Formedon in the Reverter is not within this bzanch, ,.-.:.-. , 
foz that it is a Writ of Right in his nature. 32 E. z. infra. f. 

C Remainder. A Formedon in the Remainder is not within this + 5-3; Counc.de 
bzanch, foz it is no Writ of PoCeſſion, but a Writ of Right in his nature, and cer. 


the Demandant doth not demand the land of the ſciſin of his aunceſter, as the 
Statute ſpeaketh,but by the Remainder. 


C El chier.] This is in the Engliſh tranſlation turned to Eſcheate, 
Which ought not to be. but Eſchier ſignifieth to fall, and a Writ of Eſcheat is not 
within this bzanch, foz that it ſoundeth in the Right, and Reverter, Remainder, 
oz Eſchier is to be intended after the death of his aunceſter, oz Tenant foz life, 
Tenant in Dower, oz by the Curtcfie. 

An ATiſe of Novel diſſeiſin, and in Aſſiſe of Darrein preſentment are within 
this bzanch, tf the Tenant vowch any named in the Writ, and the Demandant 


may counterplead the Uowcher, as well when the Tenant is pzeſent in Court. 
as when he ts abſent, 


Al « Que 


See 32 E. 3. fol. 
74375. in libro 
meo. Lopinion 
del Court al con- 
trary. vide 32 E. 2 
tit. counter plea 
de vowcher. 83. 
4E. 3. 33.32 E. z. 
count. de vo. 5. 


3 E. 3. voch.i99 
26H. 6. cit. count. 
de yowcher 3. 
21 H.6.50- 
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The firſt coun- 

ter plea given by 
this A ft. 

46 E. 3.2. 4 E. 3. 
Ccunt.de Vour 

cler. 96. 


4 Al. 2 2. 


Hil.g E. 2. fol. 63. 
in lib meg. en Co- 
ſinage. 


14 1 tit. 
c vouch-5 


IT 54. 


Weſtm. primer. Cap. 40. 


Que le tenant ou ſon aunceſter que heire il eſt fuit le 
primier que entra apres la mort celuy de que ſeiſin il de. 


maund, ſoit laverment del demaundant reſceive.] a picthrrire 


in fee, B. abateth. and maketh a leaſe foz life,4 graunteth the reverſion to C. in fx, 
and dicth, C. graunteth the reverſton to D. the heire of B. Tenant ſoz life is im- 
pleaded in a Writ of Coſinage, and makes dekault after default, D. is te- 
tel ved and vowcheth to warranty C. the Demandant counter plead the Uowcher, 
fo2 that B. was the firſt that abated after the death of his aunceſter, of whole 
ſcifin be makes his demand: and two objections were made, that this connter: 
plea was not within this Statute. 1. That D. claimed the reverſion by pur: 
chaſe, and ſo B. was not his aunceſto2 within this Statute, fo2 he clatmed not 
the land as heire. 2. That this Statute ſpeaketh of the Tenant, which mut 
be undcrſtod of the Tenant foz life, who is the Tenant to the Præcipe in ded, 
and not of the Tenant bp receit, who is Tenant in Law As to the firſt it was 
anſwcred and reſolved, T hat in as much as the abatement is confeſſed, albeit 
that divers ſtates be made, yet foz that D. is heire to the abatoz, and B. his any: 
teſter within the letter of the Statute , and Injuria per circuirum non tollitu, 
and ſo within the meaning, But tf the ſtate of the abato2 had been avoided by a 
title paramount, and the heire of the abato2 had ben enfcoffed, there the heite 
had not claimed under the abatement, and therefoze although he were within 
the letter of this Ac, pet had he ben out of the meaning. 


& Aunceſtre.] And where it is ſatd here aunceſter, pꝛedeteſſez is 
taken by cquitp; foz Ads of Parliament made foz ſappzefſton of falchod p;a- 
niſed foz delap, as theſe falſe vouchers be, ſhall have a benigne interpꝛe⸗ 
tation. 


J Tenant.] To the ſecond, albeit Tenant bp reteit be but Tenant in 
Law, pet is he in licu oł the Tenant, and ſo within this bzanch, foz othcrwile 
the abatoz map make a leaſe foz life, end by his default after default be 
received, and ſo by covin bet wen them make this bzanch of none cffc, which 
ſhould be againſt reaſon, et in fraudem legis; And Tenant in Law by War 
ranty ts within this Aa, albeit he be not pꝛeſent in Court. 


« Primier que entra.] A. and B. doe abate fo the uſe of B. the 
whole ſtate is in B. it B. infeoffe A. this coadjuto2 is within this Aa, aud pet 
he gained no fi&hold, but this Statute ſaith, Le primer que enter, aud though 
he cntred not at the firſt ſolie, vet is he within this Statute. 

But ifthe abato2z maketh a fcoffement in fee, and taketh back an eftate to 
him and a ſtranger, and thep both be tmpleaded in a Writ of Aiel, and vouch 
their fcoffo2 toz the benefit of the ſtranger (who is out of the Statute ) the 
Uowcher cannot be counterpleaded within this bzanch. 

But if the ſtranger releaſe to the abatoz, and he be impleaded, and vowc), 
this vowocher map be counterpleaded by fozce of this bzanch. 


Et ſi non, ſoit bote ouſter al auter reſpons.] 
Do as this clauſe giveth no benefit to the Menant, unlelle he giveth over his 
Uowecher, and then he ſhall be received to anſwer, but ifhe ſtand to his Uow- 
chet, and demurre in Law upon the conrterplea, and it be adjourned to another 
Terme, it ts pcremptozy to the Tenant in reſpec of the delay, in ſuch ſo2t, as il 
iue had been taken, and a triall had: By theſe wozbs | Soit bote a auter teſpons 
he map as well vowchas plead in chic ſe. Note the wozds be, Soit bote a auler 
relpons, & ne dit en chiefe, ſo as any anſwer ſufficeth, and therefoze the voweher 


map plead utlawzy in the Plaintife in an Action of Debt, alter the laſt cov 
tinuance. 
But 


Cap.40. Weſtm- primer. 

But if the counterplea be adjudged foz the demandant in the ſame term, he 
map plead in bar, but he cannot vouch, 

A demurrer in Law upon a Uoncher adjourned to another term is peremptozp; 
foz the demurrer is in lieu of ananſwer, otherwiſe in caſe of counterplea the 
ſame term, as hath been ſald. 


C Sil neit ſon garantor en preſent, que luy voille garrant 


de {on gree, &c. ] Jn a Writ of Right of Ward, the Defendant vouch, 
and foz that the Touche was pzeſent in Court, and centred into Warranty, the 
Plaintife could not counterplead. 


C Des recheife in touts maners des briefes des entries 
queux font mention des degrees: purvieu eſt que nul diſor- 


mes vouchera hors del lien.] a Dieiſoz makes a leaſe fo life, the 
Remainder in fe, the Diſſciſe bzings a Writ of Entry ſur diſſeiſin in the 
Per againſt the Lefſe, who makes defatilt after default; he in the Remainder 
is received, he ſhall vouch out of the line, becauſe he ts not within the degrees 
mentioned in the Writ. 

And there is no ſuch miſchief in this caſe, as ſhonld follow, if the Law were 
ſo taken in the firſt bzanch, as befoze it appeareth. 

But of the Nouche, tn caſe of the Per & Cui, Fleta ſafth , Fiat vocatio de 
perſona in perſonam, & de warranto in warrantum de perſonis in brevi no- 
minatis uſque ad ipſum diſſeiſitorem; and the reaſon map be, becauſe it ap- 
peareth, that the UMeuche is within the degrees mentioned in the Writ : and 
the woꝛds of the Statute are generall, Nul vouchera hors de lien; in which 
woꝛds, the Wouchee is included, Laſtly, it had ben to little purpoſe, to reſtrain 
the Tenant in the Per, and to let the Aouchtk in the Cui at large; ſo as this 
bzanch hath (as pon ſe) his ſpeciall reaſon, 

If a Writ of Entry in the Per be bzonght againſt the husband and wife, 
and upon the default of the husband the wife is received, ſhe ſhall not vouch out 
of the line, becauſe ſhe is party to the Write, 

Do it is, if a Writ of Crtry in the Per be bzought againſt the Tenant foz 
life , and be p2ap in apd of him in the reverſion, and he jopn in ayd, he muſt 
jopn in plea with the Tenant, and thcrefoze ſhall not vouch out of the 
degrees, 


C Hors del lien.] Lien is pꝛoperlp the binding of the Touche by 
fozce of the Warranty ; foz the Uouche ſaith, Que aves a vous a lier a garranty; 
and then the Tenant ſheweth the Lien, that fs, the Ded oz Fine, 4c. that binds 
eth him to Warranty : here it is taken foz the Degrees; of which pon have 
heard befoze, in the expoſition of the laſt Chapter of Marlebridge. 

Jn a wit of Entry in the Per and Cui againſt B. of the feoffment of A. 
A, dyeth, B. Chall vouch the h-ir er A. toz the heir is within the intention and 
meaning of this Law, left he cheuld loſe his warranty (ſo much favoured in 
Law) by the ad of God. viz. the death of A, 


C Fr in autres briefes Dentre ou nul mention eſt fair 


de degrees.) That is, Writs of Entry in the Poſt ; whereof, and of this 


whole clauſe, ſomewhat hath ben ſpoken in expoſition of the ſaid Statute 
of Marlebridge. 


0 Et in briefe de droit.] This is not onely underſtod of a Writ 
of Right right, but of all Writs of Right in his nature, oz which touch 
the right, as this Law hercafter ſpeaketh, as the Writ of Eſcheat , Writs 
of Fozmdon in Reverter, Remainder, Diſcender, et. 


: Jt 2 C Que 
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4-22. 42 E.3.16, 
10 H. 7. 22. 


Hil. 9 E. 2. fol. 
63. in lib. meo en 
Coſinage. 
Temps. Z. 1. 
Count. de Vouch. 
116, Sec the ſta- 
tute de Vocat. 
ad Warr. za0E. 1. 


The ſecond 
Counterplea gi- 
ven by this Act. 
15 H.>.5. 9 E.. 
16, limile. 


Fleta li. 5. ca. 37. 


2E. 3. Count. de 
Vouch. 92. 
27 H. 6. Is 


144 IWeſim. primer. Cap.4o, 


Tie dird code”, - Que celuy que eſt vouche.] It the Tenant vouch A. as 
ra, AR , Aſtianc to B, the Demandant map counterplead the ſeifin of B. within the 


i: E,z Count, meaning of thts bzanch, foz that overthzows the voucher, which ts the end 

ce Vouchet. 41. of this Law. 

« 21E.3.9-31E-3 Ak an Infant be vouched as heir to A. it is not ſafficicnt to counte1plead the 

+ "Djer.s; £1, Ceifin of A. the anceſtoz, ton that the Antaut cannot make a feoffinent ; bat he 

„ * mult counterplead the ſcif:n of the Infant and his anceſtozs, and the inlancte 
£.3.35.1%E.3 ſhall come upon the Lien. 

2.26. 38 t 3.22. 

5 45 Ne nul de ces aunceſters.] “ Here is {mplyed{Wwhoſe heir he is 

2 E 301.6. but pet thts doth extend al well to the ſpectall beir of the poCſefſion, (as the 

34 „ Ee, hett in Bozongh Englich, and in Gavelkinde) as to the generall heit at tze 

2911.5. Lad. Common Law. 

e, here a Biſhop ez an Abbot be vouched, the Counterplea mut not beaf 

de Vouch 114, the Bichop oz Abbot and bis anceſto2s , accozding to the letter of the Law; 

„Es Vica.162. but of him and his pꝛedeceſſozs, accozding to that capacttic whereby the land 

TCp+.F,1.49.171 is demanded: and ſo it ts of other bodies Politique and Cozpozate. 

Laa 8 E. 4d If a Baron and Feme be vouched, the ſciſin of the Feme and her anceſtozs 

3-28. „map be counterpleaded, unleſſe ſpeciall matter be ſhewed to the contrary: and 

10.32.14 8,-1;, ſo it ts, if two others be vouched , it is a god Counterplea to connterplead the 

:-11.7.59d. letün of one of them, foz culting of Delay by eſoine, pzotecion, death, and 

«1 craps. EI. tit. his heir within age, 4c. 


Coonc.acV ouch. 


1:6504-3.ivd, Ne unques avoient ſeiſin de la terre ou tenement, &c. 


9 per que 1 poet aver, &c. feoffe. © Pet it he hath but an eſtate fo; 
36.3" 18E.3, pers, it is ſuffictent; f.; by the livery he gameth ſetfin, and both the froff- 
he 36-428 ;- ments de jute and de facto are within this Statute, but otherwiſe it is of an 
5:14. 44.-3- elfate ot wlll. 

Wig Ws 3 Ik the Uouche hath but an eſtate foz life, ſo as his feoffment Gould be a ſur⸗ 
* H.-.5.21 14.6, render, pet hath he ſuch an eſtate, as is within this Statute. 

Coun deVouch, Musband ceſti que ule in the right of his wife, uz ſeiſed in the right of his 
+ 3 ,_ wife, bath a ſeiſin dont il poet feoffment faire, a feoffment foz maintenance 
Wee. though the Statute of + R.z. make it void, pet ſœing it is not void untill en: 
16.14. 35 H.6. tty, it is a (uffictent ſeiſin to make a feoffment, 

10 9 Hb. 49. One Jopntenant cannot enfeoff another, pct hath he ſuch a ſeiſin as is 
5 H--.5-59©-3. within this Ac; foz [Feoffment faire is ſpoken but foz example; but a Fine, 
eee releaſe, oz any other convepance which giveth an eſtate, is within this 
2323.36 6E. 3. Law. 

e If a Uotiche 03 anp of his ancefto2s had any ſeiſin, though it were avolded 


2 , e oz determined, it is lutficient. 

e Vouch. 5. 

15 N £4 « En demaunde.,z Ata Rent be demanded,and the Tenant vouch by 
211.426 reaſon of a feoffment of the land diſcharged of the Rent with warranty, the De- 


"1 1-ra1i.6.c2.23 mandant map counterplead the leiſin of the Touche dc. of the land, albeitthe 
13 E1.Count. Rent is onclp in demand, 


de ouch. r18. 


20 l. em. N Ne fee, ne ſervice per la maine le tenant, ou aſcun de 
7 271. Hz. 


en ſes aunceſters, &c.] h Fo?! in reſpec ofſome tenure and ſer vice, the Tena 
a; map vouch to warranty; as Frankalmoigne, homage, aunceſtrel, reverſion, ic. 


ons £2. 0 Puis le tẽps celuy de que ſeiſin le demand' coũte.] Here ſeiin 
:* ts taken koz the title of the Demandant in his Writ,foz it is a Maxime in coun! 
344 ASP ;, terplcas, that the Demandant is not to counterplead anp ſciſin, but after ths 
, liticof his Writ; and where the ſeiün is in the title, there the connterples 
22 Hi6-42. muſt be after that ſeiſin: as foz example, in a Writ of Right, after the ſeifin of 
2i Eq 2: him of whole letün he demand, 


Here 


Cap. 40. Wefim.primer. 


Þere is finplyed, (and befo2e the Writ purchaſed) foz it it be pendente brevi, 


it ought not to be allowed, 


C leſq; le temps que le briefe fuit purchaſe & plea move. 


Foz no Warranty, created after the purchaſe of the Writ, wall delay the 

ſainttle, unleſſe upon that convepance the Writ be made god; as ifa Præ- 
cipe be bzonght againſt A. of land whereof B. is ſeiſed, and B. infcoffe A.hanging 
the Writ, he ſhall vouch by fozce of this Warrauty, otherwiſe not, 


¶ Soit le tenant bote ouſt al aut reſpons.] Ot this (affictent hath 
ben ſaid befoze. 


C Lavantdit exception eyr lieu en briefe de mordanc', & 
en les autres briefs devant noſmes auxy bien come in briets 


ueux touchant droit. By this clauſe, the Demandants in Writs of 
poſſeſſion, as the Mortdaunceſter, Coſinage, Aiel, Nuper obiit, Intruſion, and the 
like, have a greater pztbitege and advantage, then Demandants in Actions which 
touch the Right; fo2 this Act gives the Demandants in Writs of poſſcCion, not 
onely the firſt counterplea, that ts, that the Tenant oz his anceſtoz was the 
firſt that entered, gc. but alſo the laſt counterplea, which is given in Writs 
touching the Right, viz. that neither the Jonche, noz any of his anceſtozs had 
ever any ſeiſin, $c. 


C Er ſi le tenant per caſe eyt charter de garrantie de auter 
home, que ſoit oblige in nul des avantdits caſes, &c. ] It any 
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21 E. 3. 20. 

21 E. 4.26. 

12 H.. 2. 

*2 E. 3. 40. 

28 E. 3.90. 

41 E. 3.5. 

12 R. . Court: 
de Vouch 33 
18 E 4.27. 2 
ſi mile. 


12 H.. 2 U. per 
Wood & 3. per 
Brian. 


Iaſtit. 1 pact- 
let. 742 
More ot ik: 


man be ouited of his Uoucher by this Statute, pet if he hath a Charter b. 


Warrantp,hs map have his Writ of Warrantia chartz ; as if a man that ne. 
ver had any thing in the land, noz any of his anceſtozs befoze him, releaſeth 
to the Tenant of the land with Marrantp, if the Tenant vouch him, and the 
Demandant counterplead the Aoucher, by the laſt bzanch of this Ad, viz. that 
the Uonche, noz any of his anceſtozs had ever any ſeiſin, 4c, and the Uouche 
is not there pzeſent, to enter into Warranty ; in that cafe the Tenant ſhall be 
ouſted of his Yoncher, but map have his Writ of Warr' chartæ. So if aman 
atter the death of mp anccſtc2 abate,4 make a feoffment in fe, and after purchaſe 
the land again with TUarranty, and after is tmpleaded in an Aſiſe of Mortdag- 
celter , he ſhall be ouſed of vis Woucher by the firſt bzanch of this Aa, bec 
de was the firſt that entred, 4c. but he may have his Warrantia chartæ. 
diſſeiſoz make a feoffment in fee to A. who infeoffeth B.and after repurchaſeth the 
land of B. with Warranty, againſt whom the Dilletſce bzings a Writ of Cn» 
[ry in the Per, as he may do, he cannot vouch B. by the ſecond bzanch of this 
Statute , but the Dilleiſoz onely , and is dziven to his Writ of Warrantia 
chartæ againſt B. 

It is to be known, that there are counterpleas to the Uloncher, and that 
this Statute giveth to the Demanvant , againſt the Tenant in thze caſes; 
as hath ben ſad. | 

And there is a count erplea ts the Warranty, oꝛ to the Lien, (which is all one 
and that is between the Zenant and Aouche, whereof there ts no occaſion given 
to treat at this time: foz thts Aa deals not in anp ſozt with it. 

There were at tho Common Law divers connterpleas of the Noncher to 
Nevent oz to ouſt the Demandants delap, whercof it is not tmpertinent to 
ſay ſomewhat. 

It was a gud counterplea at the Common Law, to ſap, that there was Nul 
tiel,as the Wouche ; and that the Statute of 14 E.z. cap. 8, was in affirmance 
of the Common Law. 
th; 90 it ts, it one be vouched as heir within age, « that the Parol map demut fo 
ax. that he is a baſtard; ſo it is, to ſap that the Aout hee ts villein to the — 


7 E. 3. 25 

7 Aſl. 4. 

28 E. 3.96. 

* 14 H. 6. 19 

48 F,q.17. 
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3.43. 17 E. 3.41. 
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27. 5 E. 3.35. 


39 E 3-32. 
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25. All. Luft. 
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24. 44 E. 3. 18. 
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It was a god counterplea at the Common Law , to ſap that the Nonche 
was dead but upon this diſtinction, that the Demandant ſbew the ſame befoze 
any Pꝛoceſle awarded; foz aſtcr Pꝛoceſſe awarded. it muſt come in by there: 
retourn of the ®herife : and that the Statute of 1 4 | .3. ca.18. was made but in 
affirmance of the Common Law , foz it was avjudged in 5 Edw. 3. a guz 
counterplea. 

And ſo it is, if two be vonched, it is a god counterplea, to ſap, that one ot 
them is dead fo2 pzeventing of delay. 

In dower it is a god counterplea, to ſay, that the Tenant entred by 
her hulband. 

It ts a god counterplea of the Aoucher, to ſap, that the Tenant hath fozmerly 
pꝛaped in aid of him, tn reſpec of the delap, 

In all caſes, where one doth vouch out of common courſe,there the Tenant 
ought to ſhew cauſe. 

And whenſoever the Tenant cannot be admitted to his Tloucher Without 
ſhewing of cauſe , there by the Common Law the Demandant map counters 
plesd the cauſe. 

When one voucheth himſelf,foz ſaving of his c ſtate tail; oz when he voucheth 
himlelt as heir, and his bzother as Tenant in Bozough Enalilh,becauſe it is out 
ol common courſe , the Tenant muſt ſhe w cauſe, and the Demandant ſhall have 
a counterplca to the cauſe. 

Jn a Pracipe, the Tenant vouched two bzethzen as one heir, and that the 
vongeſt was within age; and becauſs it was ont of common courſe, he was tu⸗ 
led to ſhew cavſe ; and ſheweo, that the father was leiſed of lands in Gavel- 
kinde, and that the ſame deſcended to them, and the Deinandant counterpleaded 
the cauſe. 

Do it is, if a Præcipe he baought bp four, and two be ſummoned and ſevered, 
the Tenant cannot vouch them that be ſummoned and ſevered, without ſhew: 
ing cauſe fo2 the reaſon afo2eſaid ; und the cauſe being ſhe wed, the Demandant 
Mall counterpiead the ſame. 

Jn a Præcipe àgainſt two thep cannot vouch ſeverally without Chewing of 
canſe, becauſe it ts cnt of common courſe, that Jointenants (ſhould bouch ſeve- 
rolly without Chewing of canſe ; which cauſe the Demandant Chall counter- 
plead by the Common Law: and fo in all other caſes, whereof there are plen 
tifail authoztties in our Boks, 

Ser moze of this matter in the firſt part of the Jnftitates, Cap. Gartaniie. 


—— — — — — me — « — — - - —  — - — — — 


e. XLL 


9. ſerements des Champions, eſt iſsint purview: Pur 
ceo que rarement avient que le champion le deman- 
dant ne ſoit perjure en ceo quil jure, que il ou ſon pit 
veiſt la ſeiſin fon Seigniour , ou de lon aunceſtour , & que 
lon pier luy commande a faire la darreign', que deſorme 
ne foit le Champion le demandant conſtreint a ceo jure, 
mes loit le ſerement garde en touts ſes auters points. 


t the Common Law none could be a Champion foz the Demandant, but 
ſuch an one, as either himſelf ſaw, oz heard his father ſay, that he ſaw the ſelf 
of the Demandant oz his anceſtoz, and that his father commanded —. 

teſti 
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teſtitie the right, and that this was true, he ton a cozpo2all oath: But offentimes 
the Demandants leiſin was ſo ancient, as ſeldome any man could take that oath, 
and pet in theſe caſes, champfons in thoſe times tok the oath, though they 
knew it not, either ex vil, 02 ex auditu, &c. and thereſoze as this Ad ſaith, 
were perjured, 


¶ Des ſerements des champions. ] Champion, Campio dicitur 
4 campo» betauſe the combat was ftrucken in the field, and thcrefoge is called 
Campfight.and he muſt be liber homo, a free man. 

This triall by Champion in a Wric of Right hath ben ancientlp allowed 3r2.1.5. fo. 344. 
by the Common Law, and the Tenant in a Writ of Right hath electon ef- g H. 3. Elcta 16. 
ther to put himſelfe upon the grand Aſiſe, oꝛ upon the triall by combat by his <9 _ 
Champion with the Champion of the Demandant, which was infkitated 
upon thts reaſon, that in reſpect the Ter ant had left his evidences, 02 that the 
ſame were burnt oꝛ imbe zelcd, oz that his witneCes were dead, the Law per⸗ 
mitted him to try it by combat betwan his Champton, and the Champion of 
the Demandant, hoping that God would give victo2p to him that right had, and 
of whole party the victo2p fell out, foꝛ him was judgement finally given, foz 
ſeldome death enſued hercupon, /fo2 their weapons were but Batounes) victozy 
onely ſufficed. 3 

Now concerning the oath of the Champions, and the lolemne manner and | 
02dcr of pꝛocæting therein, and between what parties triall by battell ſhould 1 
be joyned, pou map reade in the Statute of W. 2. cap. 41. and at large in our _ 3 
boks; and the oath of the Champion, as well of the Tenant as of the Deman⸗ 9 1. z. 25 
dant continued ſince this Statute, followeth tn theſe wozds: 1 H.6.6.9 E.. 4.55 

Heare this you Judges, that I have this day, neither care, drunke, nor IR 
have npon me either bone, ſtone, ne gtaſſe, or any inchauntment, ſor- 1 K Ree El; 
cery, or witchcraft, where through the power of the word of God might Diet 3or. Sew”: 
be * inleaſed or diminiſhed , and the Devils power increaſed , and that dhe Hrſt part et 
wy appeale is true, ſo helfe mee God and his Saints, and by this the Inft.ſcQ.485 
Booke, us » ' 

The Lat doth allow a triall by battell in another caſe, and that is in caſe of eh ons 
life in an appeale of felony, the Defcadant map choſe cither to put himſelfe ' incangled, or 
upon the Country, 02 to try it by body to body, that is by combate between him 104, 
and the Plaintiffe, but there the parties themſelves ſhall fight, . 

And it appearcth by cur zuncicnt Autheꝛs, Quod ſi appellatus ſe defenderit iir 
contra appellantem tota die uſque horam qua ſlellæ incipiunt apparere, tunc recedat act l. 3 0.141, 
appellatus cuietus de appello. 142. Brit 41. to. 

And in c:fe of the Crit of Right, the Champions are not bound to f (ups 
fight but untill the Storres appeare, and if the Champion of the Tenant can gin a 
defend himſelle untill the Sterics avpeare , the Tenant ſhall pe valle, foz they , ; 
ſhe1l combat but once, and it is ſufficient foz the Tenant to defend being in 
poſſeſſion. ? 

The Judges of the Court of Common Pleas are Judges of the battell Mirror 


in a Writ of Right, and the Judges of the Kings Bench in an appeals ÞYraQon Cubi 


of frlonp. But tf the canſe cf appeale be not determinable by the Common N ſupra 
Law, bat befoze the Conſtable and the Marſhall accozding to the Civill Law, 626. Nor 


there the Conſtable and Merſhall are Judges. Vaſc. 91. 4. m 
But this triall in aa appeale at the Common Law of later times ſeldome 19 paler, 
come in uſe, foz that the appcllant pꝛocures the appelle to be indicted, and then 6. ah.. 
be cannot try it by batteli: but if the indictment be inſuff;cieni-then the Defen- {, i el eg 
dant mp lup it bp battell. — — 
Now the aunctent Law was, that the vidozy Gould be pꝛockaimed, that he 2208.46. 
hat wan vanquiſhed, Mould ac:nowledge his fault tn the auvicnce of the people, tor cap. 
9 pac the boprivic woe ck Cravent in the name of retreantiſe, ic. and pꝛe⸗ vidinatio paß 
10 1 a gement was to bo given, and after this the recreant ſhould amurere mie. 
Doran icvem; that is, he ſhould become inlameus, and ſhould not be accounted 
in 
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Rot. Pat. Anno 
T5 H. 3. I. 3. 


P wxil a Cham- 
pion, 


Vide Mic. 15 E.1 
Rot. S. in Banco 
Norff, 

Ducllam perevſe 
ſum, & ſerviens 
Abbatis de Bun, 
tec deri 
+ interfectus. 
Vide Mich. 3 E. 1. 
Rot. I 9. 

Flera li. 1.ca-3 2. 
See lib 9. ſo. 32. b· 
Le caſe del Aboot 
de Strata Mat- 
cella. 

Deuter. cap. 18. 
verſe 10. 


Glanv.ubi ſupra. 
Bract li. 5 0. 373. 


Eract. II. 5. fo. 342. 


Weſtm. primer. Cap. 42, 


in that reſpect Liber & legalis homo, and therefoze could not be of any Jury, 
noz give teſtimony as a witneſle in any caſe, becauſe he is become inlamous, and 
ofno credit: And this doth notably appeaxe in an ancient Recozd, wers the caſe 
was, that battell being jopned in a Writ of Right of Advowſon,in Anno 55 H.; 
befoze the Juſtices in ©p2e in the County of Northampton, and the champions 
combating, Philip le Pugil champton foz one of the parties was vanquiſhed,and 
thereupon Pꝛoclamatton made accozdingly; the King by advice of his Councell 
reciting under his great Seal the joyning of battell in the ſald Writ of Right 
of Advowſon, and the pzocceding thereupon did ſignifie, Quod in duello pre. 
dicto coram Juſticiariis prædictis percuſſo, irruerit in eundem Philippum tan 
multitudo hominum, unde oppreſſus ſe defendere non potuit, qui homines perge. 
tuam defamationem fibi impolucrunt,& in eodem duello Creantiam proclam': Rex 
inde certior factus, &c.ſtatuit quod prxdiaus Philippus propter Creantiam prædid 
liberam legem non amitteret, &c. N | 

Ot this triall by battell, Fleta ſaith thus, Duellum ſingularis pugna inter duos 
ad probandam veritatem litis, & qui vicerit probaſſe intelligitur; & quamvis ju. 
dicium Dei expectetur ibidem, quicunque tamen monomachiam , i. fineularem 
pugnam, ſponte ſuſeeperit, vel obtulerit, homicida eſt, & morale contrahir pec· 
catum. 


C Son pier luy commande a faire la dereign'] 
And theſe woꝛds are well explained by Glanvill, Cui pater ſuus injunxit in ei- 
tremis agens, in fide qua filius renecur patri, quod ſi aliquando loquelam & 
rerra illa audiret, hoc dirationaret, ſicut id quod pater ſuus vidit & audi vit. 


C Ne ſoit le champion le Demandant conſtreint a ceo jute 


Herebp it appeareth that pꝛe venting Juſtice is better then puniſhing Juſtice, 
Melior eſt Juſtitia vere przveniens, quzm ſevere puniens; foz when it is pan 
wed, yet the cffence is committed, but when it is p2evented, then there is nc 
ther offence noz puniſhment ; This Law p2cventeth perjury, which takethaway 
that part of the oath which ſeldome oz never was oz could be kept. 


CE X17 3, 


Pb. ceo que en briefe daſsiſe, dattaints, & de Juris utrm, 
les Jurors ſont ſovent travels per eſſoines des tenants: 
Purview eſt, que del heure que le tenant un foits apparult 
en Court, jammes ne puiſſe le tenant ſe eſſoĩne, mes fair 
ſon Attourney a ſuer pur luy, fil voile. Et ſi non, ſoit laſiſe, 
ou le jurie priſe per ſon default. 


The mifchiefe doth appeare by the pꝛeamble, and that the rather, fo} that n 
theſc Actions here rehearſed there is a Jury retourned the firſt day, and therefo! 
the delay of the Jurozs was the greater, but of two miſchiefes, one onely 
medy was pꝛovided; foz as great delay had the Jurozs where the Demand 
as where the Tenant was efſofned, and here pzoviſton is made foz the efſolit 
of the Tenant which was the greater miſchicfe, ſoꝛ commonly the Tenant lab 
delap, and the Plaintifes expedition; Petens præ ſumitur deſiderare potius inſt2t- 
tiam litis, quam dilationem. hi 


Cap.42. Weſtm. primer. 24.9 

This Ac is not underſtod of a Writ of Aſſiſe De novel diſſeiſin, fo that in Britton fol. 164. 
that Writ, the Tenant ſhall not be eſſoined, neither befoze,no2 after appearance, Fleta 1ib-6-ca.g. 
Locum non habet eſſonium in 7 diſſeificoris, vel rediſſeiſitoris; but this is e 
intended of an Alliſe of Mordauncelter, and it is ſaid, that the Juſtices of the 17 1 
Kings Bench will not allo w an eſſoine foz the Plaintiffe in no manner of Alliſe, ar * AC: 
| noꝛ foz the Tenant in Aſſiſe of Mordaunc', 74446 66.3, 15 
But albeit no cCCoine foz the Tenant doth lie in Alliſe of Novel diſſeiſin, yet 4 E. f. 
| if the ſame be diſcontinued by the non venu of the Juſtices, oz by the demiſe ,, 40:4. 
5 of the Aing⸗ in a reattachment the Tenant ſhall be eſoined , and ſo ſhall the Te⸗ 
nant be in a reſummons after a diſcentinuance in Aſſiſe of Mord. 30 Aſl. p. g. 
. An ACiſe ot Mord was bzonght in Cheſter, the Tenant vowched a fozeiner 8 Af p.zz. 
x to warranty, whereupon the Recozd was removed into the Court of Common 
K Pleas, 15 Paſch. at which day (though it be in an ACiſe of Mord) the Tenant 

map be eſſoined, foz the plea in Bank is not the plea of Aſſiſe, but the plea there 

5 is onely upon the Warrantp,foz the Aſſiſe ſh all not be taken in Bank. 
» The Statute of W. 2. doth pzovide fog the other miſchiefe in the caſe of Aſſiſe 3 
m of Mord, Attaint, and Juris utrum, viz. that the Demandant therein after ap- — 7 anmn - 
- pearance ſhall not be coined; but that Statute extendeth not to the Aiſe of ,; a Kg - H.6.t 
Novel diſleilin. 3 


C Dattaints.] This Statute is intended of the Tenant in an Attaint 25 Aff. 26. 
| as well in a plea perſonall, oz mixt, as upon a plea meerly in the realtp. 34 All. p. s. 


C Juris utrum.] See the Statute of W. 2. aboveſaid, 6E. z. a5. 


* C Que le Tenant.) Chis doth extend as well to the Tenant in Law, 2: Af p. 79. 
x as the Yowchee, and Tenant by receipt, as tothe Tenant in deed, foz it ts to *3 Aﬀthp.19. 
oh ouſt delay foz expedition of Juſfice, and foz the eaſe and benefit of the Jurozs, 
neb and therefoze being in equall miſchtete ſhall be within the ſame remedp. 

Herebp it appeareth that this Statute pzovideth onely againft the Tenant 


is _ appearance, and leaveth the efſstne of the Plaintiffe (as hath ben laid) 
at large, 
— ¶ Sc efloine.] Though here eſſoine be ſpoken indefinitely, pet is 1. E. 1. eſſoia 195 
it to be taken in a common ſenſe, and therefoze is it to be underſtod ofa common E.;. 3 C E. 3. 
elloine, and not ol an effoine de ſer vice le Roy, foz Statuta per Regem, Dominos, ine 55. 
& Communitatem Regni ordinata in communi, & vulgari ſenſu intelli- 
guntur. 
n, C Mes fait ſon Attourney a ſuer pur luy.] wp the policy of 5:11.15: 26 
nts: the Common Law, that ſuits might notencreaſe and multiply, Cum lites potius e. : 
nul reltringendz ſunt, quam laxandæ, both Plaintife, and Defendant, Demandant, Merton cap. io. 
and Tenant in all Actions reall, perſonall, and mixt did appeare in perſon, as G!oc. cap. f. 
Faire well in Courts of Recozd; as not of Recozd, becauſe the Writs doe command cp. 10. 
(siſe, | the Tenant oz Defendant to appeare, which was alwayes taken in pzoper per» 7,55: de rerris- 
ſon; and the entry in every Action fo2 the Demandant oz Plaintife is, & præ- de York. 11 E.z. 
dictus petens, 03 querens obtulit ſe 4. die. which was ever under ſtad in pꝛoper cap. 1. 15 E. 2. 
perſon: but when this and other Statutes had given way to appeare by Attour⸗ Stat. de Carlile. 
thatin nep, it is not credible how (with Attourneps and their multiplication) ſuits mY * * 
— in Law (foz the moſt part unneceCary and foz trifling cauſes) when the parties |* f. e.. de 
ly w themſelves might fit quiet at home, increaſed and maltiplied: ſo dangerous and . nar wed? 
fll ſaccefſe have ever had the bzeach of the arintes and aunctent rules of the and here before 
CommonLaw, as elſewhere hath ben obſerved. Cap. 26. 
at (66 It appeareth in Glanvils time, that the Juſtices admitted the parties, Per Glanv.li.1r, c. t. 
inflate | te ſponſalem loco ſuo ad lucrandum vel perdendum, but then onely when the par 520-1i> 5.fol- 


ties themſelves were pzeſent, foz he ſaith, Verum oportet eum eſſe præſentem nes 11. 
K k 


mn Des Attornies. 
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See the firſt part 
ot the Inſtitutes, 
ſect. 196. 


Rot. Parl. 20 E. 1. 
De Attournatis. 
4 H. 4. cap. 14. 
33 H.6-cap.7+ 


Bra&. l. 5. fo.342. 
33 H. 6.25. 
2 E. 4.19. 


39 H. 6. 28,29. 
Sce hereaftet 
verbo Tenants. 
Fleta lib. 5. cap. . 
Britton fol. 184. 


2 E. 4.19. 


Weſtm. primer. Cap. 44. 


in Curia, qui reſponſalem ita in loco ſuo ponit: & nota differentiam inter Reſpon- 
ſalem & Attornatum. 

And the Mirror ſpeaking of the auncient Law befoze the Statute ſaith, Abu. 
fion eſt a receiver Attourney, ou nul poier eſt a ceo done per briefe en la 
Chauncery : Et abuſion eſt a receiver Attourney , ou le parol neſt my atraine 

r preſence des parties, &c. 

After this in divers Parliaments it was thought god to decreaſe the number 
of Attourneps, finding them to be the cauſes of multiplication of ſuits, But 
though divers god Laws have ben made therein, pet the number of them dayly 
increaſeth, to great inconvenience in the Common wealth, and to the no ſmall 
blemiſh and diſcredit of that auncient and neceCary vocation. 


CAB AL 7411. 


Ur ceo que les demandants font ſovent delayes de tour 

droit, pur ceo que ou ſont pluſors parceners tenants 
dont nul puit reſpoign' ſans auter, ou quil ad pluſours 
renants jointment feoffes, ou nul ne ſciet ſon ſeveral, & 
ceux tenants ſovent forchient per eſſoine, iſsint que cheſcun 
cit un eſſoine: Purview eſt deſormes, que ceux tenants nei- 
ent eſſoine, forſque a un jour, nient pluis que un ſole te- 
nant naveroit, iſsint que jammes ne puiſſent forcher, forſque 
tant ſolement aver un eſſoine. 


C Forchient per eſloine.] The true underſtanding, what it is to 
Fourch by eſſoin, doth open both what was the mtſchicfe befoze, and what isre- 
medied hy this Statute. 

Fourcher by eſſoine, on the part of the Tenant, is when a Pracipe is bzought 
againſt two oz moze Tenants, and after each of them have had one eſſotne, 
which is due to them by Law, they over again delap the Demandant by ſuctel 
five eſſoines. G 

Foz example, a Præcipe is bzought againſt A. and B. A. is efloined, and B. ap 
pears, and hath idem dies given him; at which day A. appears,and B. is effoined' 
this is lawfull, but then at that day B. is eſſoined again, and C. appears, & c 
viciſſun & alternis vicibus, this is called fourcher by eſſoine, and ſo it is explab 
ned in our boks, 

This doth Fleta tompꝛehend in few woꝛds, and rendzeth to fourch by eſſcine 
Eſſoniare viciſhim : fo he ſaith, Si autem plures fuerint tenentes pro indiviſo pro- 
viſum cit, quod non eſſonientur viciſſim, ſed ſimul ad unicum diem, ſicut fuilſrt 
unum corpus ratione unitatis juris, & hereditatis. 

To fourch in one of the ſigniſicattons is to divide, and becauſe they divide 
themlelves in delay of the Demandants by cſlotnes and appearances interchan- 
geablp, it is called fourcher per eſſoine. 

Now thts miſchiete was not that eve ry one of the Tenants ſhould not hav: 
one eſſoine, bat that there ould be a fonrcher, a viciſſitude of eſſotnes after cach 
of them have had one eſſolne. So as this Ac doth onely pꝛohibite the fourcherby 
ellofne, which was uſed fo2 delap, and not one onelp efſoine, as hath bene las, 
which is lawfull and neceCary, 


C Deman* 
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C Demandants.] mhis aa doth ertend onely to reall Actions in 
reſpect of this wozd Demandant, which ts pꝛoper to reall Adtons; and the 
woꝛds be alſo, Where be divers parceners Tenants, or Tenants joyntly infeoffed, 
and thoſe Tenants fourch by Eſſoine; ſo as this Ac extendeth to Actions 
in the Realty. 

But this Statute extends not to an Action of Debt upon an Obligation, 
Covenant, oz other like perſonall Actions. 


C Tenants.] This Act is to be underſtod after Apparance, and ſo doth 
the Statute of Gloc' recite it, foz there is no Fourcher but aftcr fozmer Cſloins 
and recipzocal! Apparance, as hath ben ſatd; and this doth alſo pzove what 
Fourcher ts. | 

This Statute being made fo2 expedition of Juſtice, and foz ouſting of De» 
laps is benignly interpꝛeted; fo2 in a Writ of Annuity againit aParſon,he pzay- 
eth in aid of the Patron and ©2dinary, and they, after each of them have had 
one Eſſoln , would have fourched by Efſotn , and could not by the Rule of the 
Court, and yet the pzie in atd is no party to the Writ. 

And this Statute is made againſt the Fourcher by Coin cf the Tenants, 
and not of the Demandants, 


C Parceners & jointment feoffes.] This Statute ſpeaking 
expꝛelly of Parceners and Jouintenants, extends not to Baron and Femelſelſed in 
the right of the wife, which fs reme died by the ſatd Statute of Glouc' : but where 
Baron and eme be jopyntly iateoffed, they are within the purview of this 
Statute: All Jointcnants are within this Statute, although their cſtate be 
created by any other convepance then by feoffment. 


CAP. XLIV. 


Pi. ceo que multes des gentes ſe font fauxment eſſoine 
de ouſtre le mere, la ou ils fuerent en Engleterre le jour 
de le ſummons: Purview. eſt deſormes, que cel eſſoine ne 
ſoit pas de tout allow, fi le demaundant le challenge, & 
loit priſt daverrer quil fuit en Engleterre le jour que le ſum- 
mons fuiſt fait, & iii. ſemaignes apres: mes loit ajourne 
en ceſt forme, que ſi le demandant ſue a tiel jour averment 
per pais, ou ſicome la court le Roy agardre & ſoit attaint 
que le tenant fuiſt deins le quater meres Dengleterre le jour 
que il fuit ſummons, & trois ſemains apres, iſsint que il 
puit eſtre reaſonablement garny de la ſummons, ſoit leſ- 
loine turne en un default, & ceo fait a entend' tantſolement 


devant les Juſtices le roy. 


Ok the diverſity of ©foins, and amongſt them, ok this Coin, called here 
Ultra mare, you have heard befoze in the expoſition of the Statute of Marle · 
bridge: toz the better unde rſtanding cf the miſchtef veloze this Ad, and of the 
purview thereof, it ts neceſſary to underſtand the diverſity of Coins Ultra 
mare; ſome of which, anctent Authozs call Eſſoines de ſervitio regis zternt : 

BR 2 and 
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20 E.z. Four- 
cher 1. 16 E,z, 
ibid. 9. 38 ... 
12 H. 4. 14H. 4. 
37. 3 H. 6. 36. 
8 H. 6. 15.9 Hl. 6. 
21.44 

1 E256 38E. 3 
12.15, 486.3. 20 
lo ca. 20. 


3 H. 6. 36. F. tit. 
Four cher 3. 

44 E. 3. 38. Dyer 
28 H.S$.: 


Rract. ub; ſupra, 
33 H.6. 25. 


F letra, ubi tup 1. 
Cloe «Cap. 1 * 
1 


Mar lebridge, 
ca, iz. 


28 lil. C. tel 
838.339 Flcta 
lib. s. cap $. 
Brit. cap. 123+ 
Bracton ; 
Britton dar 
— * ill Ira. 
Fleta l 
3 E. 3. 2. Acc. 
Mirror cap. 3. 


$. 2v, de Elloinss 


ad 


#34 


Mirror, 

Bracton 
ub i 
Britton 8 
|-lera 5 OY 
eta abt ſupra. 

7 E. . 27. 


Clunx. li. 1. c. 25. 


Iden I: F. C1 29. 


Murror cap. 5. 
8. 1. & 4. 


21H. 20. 


* 
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and ſome, De ſervitio regis temporalis: of the firſt ſozt were, viz. ad terram 
ſanctam. And this was two-fold, viz. Cum peregrinatio vel paſſagium generale 
fuetit ad terram ſanctam, & tunc recedant partes fine die, quouſque etfoniaus 
redierit, vel obierit, &c. Semper tamen non habet locum iſtum eflonium, Guia 
non niſi tempore trans fretationis alicujus regis cum peregrinatione publica & 
generali, aut cum ſimplex fuerit, dabuur eſſoniato terminus unius anni & 
unius diei. 

Et ſi ſimplex fit peregtinatio , & ultra annum & diem moram ſecerit ultr; 
mare, excuſatur ejus ablentia ſecundum quoidam per eſſonium ſimplex de ul- 
tra mare, & fic habebit ſpacium 30 dierum & unius Flud & unius Ebbe; & 
fi adhuc moram longiorem protra erit, habet eſſonium limplex de malo ven 
endi citra mate, per quod habebit ad minus ſpacium 15. dierum quod verum 
eſt ad minus habebunt eſſoniati tantum temfus & ex cauſa majus rem; us ſe. 
cundum diſcretionem Juſticiatiorum. Et quid ſi tunc non venerit ? procedatur 
ad deta'tam contra cum, niſi torte contingat talem eſſoniari de morte ad cau- 
telam. Si cuis autem eſſoniatus fuerit eſſonio de ultra mare citra mare Graco- 
rum cuod frofectus fit in ſervitio Domini Regis aterni in peregrinatione alia 
quam ad terram ſanctam, ſicut apud Sanctum j act bum, vel alibi datur dilatio 
ad minus quadragirta dierum & unius Flud & unius Ebbe ad excuſztionem 
eſſoni ati de ſimplici eſſonio de ultra mate, & c. And after he ſaith, In hoc ca 
inducir ſunt arbitrariæ dum tamen ad minus quadraginta , dierum ut ſupra. 
And Flcra farther ſaith, Eflonia autem ultra mare Hibermæ & Scotiæ vertend 
ſunt in eſſonium de malo veniendi 1. per 15. dies. 

And Clanvile, who wrote beſoze all theſe, ſaith, Eft aliud genus eſſoniandi 
& neceſſarium, cum cuis eſſoniat ſe de ultra mare , & tunc ſi reciplatir eſſo- 
mum, dabuntuc ipſi eſſoniato ad minus quadraginta dies, & c. And ſpeaking of 
Coins. bp realon of Percgrination , he ſatth, Si verius Jeruſalem iverit is 
qui ſe eſfoniare facit, tunc ſolet ei dari reſpectus unius anni & unius die 
ad minus, &c. 

By theſe ancient Authozs it appeareth, what delay this Eſſoine de vltra 
mare w2oncht to the Demandant ; and by the Law no averment could be 
had egainſt it, no moze then in a P2otecion, oz in the H ſſoipe de ſervice le roy, 
which (ſpeciallp in thoſe dapes when ſuch Eſlaines de ulrra mare were ſo fre- 
quent) was vcre miſchievous ; (oz lame faincd ſuch a paſſcge oz Peregrins: 
tion, and ſome went of purpeſe after the purchaſe of the Przcipe, which ts 
well expꝛeſſed by Flera : Sunt ramen quidam, qui cum ſuerint brevia ſuper 
iplos impetrata , extra regnum ſe divertunt, ne lummonitione ſint præventi ut 
he jus petentis pet eſſonium de ultra mare deferri poſſit, & unde provilum el, 
quod (i petens offerat verificare, quod tenens fuerit in Anglia die ſummonitionis, 
& per tres ſeptimanas ſequentes, adzournetur eſſonium, & irrotuletur calumnis 
petentis, & ſi alia die conſtare poſſit luſtitiariis per inquiſiticnem, vel alio modo 
quod tenens fuit in Anglia die ſummontionis, & per tres leptimanas ſequentes 
Ita quod potuit rationabiliter prxmuniri, vertatur illud eſſonium in defaltem: 
ſed hoc oblervetut tamtummodo coram Juſtitiariis, 


Font fauxment effoine.] au tao is abhozred in Law, an 


therefoze the Mirrour ſafd well, Abulion eſt que faux cauſes de eſſoine !ont 
de cy que droit ne allowe fauxime en aſcun caſe; the Law alloweth n 


falſhod in any caſe, which is a Paxime of the Common Law, Contra veritatem 
lex nunquam aliquid permittit. 


| C Eſſoine de ouſtre mere.] Chis dd doth extend onelp to the 
Eſſoine de ultra mare, whercof we have ſpoken at large, and not to the Eiſoine 
de ſervitio regis, &c. Vide 21 H,6, fol. 20, 


C Ec ſoit priſt daverrer, &c.] This aberment, as hath ben 
ſald, could no! be taken by the Common Law, no moze then in caſc of ow 
0 


— —u— 


— — 
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tection befoze the Statute of 33 E. 1. which giveth an averment in caſe cf 5tat. de 3; x. ;; 


Pꝛoteaton, of which Statute pou ſhall read in our Boks, and how the Po- brot. 26H 6; 


tection map be repealed; and in the common Eſſoine de malo veniendi, oz de ſer- H-6 29.39 . 
vice le roy, no ſuch averment can be taken againſt it. = But if the Tenant be 35. 4 E.3 6. 
elloined in any Agton de ſexvitio regis, where in truth he is not in the Kings ,. 6 2908 


ſervice, then the Demandant oz Plaintife may ſue a ſpeciall Writ out of the „. ;;. 5 E. 

Chancery dircaed to the Julfices, rehearſing; that he is not in the Kings ſer 4 + 21 E 420. 

vice, and commanding them to pzoce&d ; then the Eoin ſhall not be avjuurncy, Meg. 118. 

but hall be quaſhed pzeſcntly. B N en H. 
And ſo betoze this Statute in the I ſſoine de ultra mare, if the party were tn .cap.8, 

England, tha Demandant mtght habe purchaſed the lie Writ, as is above- 

ſatd; but fo2 that many times that could not be obtained without great difficulty, 

this averment was given foz avoiding of falſhod. 


C Jour que le ſomons fuiſt fait, & per tres ſemaignes 


apres. Foz the Summons al wayes is made upon the land by two Sumners, 
whether the Tenant, oz any foz him, be there oz no. 

The dap of the Summons ts not counted parcell of the thꝛee werks, but it muſt 
be thze weks after that dap; otherwiſe had it ben, if the wozds had ben, the 
weks after the Summons made. 


3 
I 
'Q 
I 
4 


C Deins le quater meres D angleterre.] taithin the four Seas is 


as much to ſay, as within the juriſdiction of the King of England; foz all within 


the four eas was either part oz holden of the Crown of England, as by many 
anctent Recozds appeareth. 


C Que il puit eſtre reaſonablement garny de {a ſum- 


mons.] The thz& weeks after the dey of the Summons were given as a 


reaſonable time, wherein by common intend:nent he might have notice of the 
Summons made upon his land, 


C Soit leſſoine turne en un default. This is the remedy gh 
ben by this Act, foz the benefit of the Demandant, who was unjuſtly delayed 
by this Eoin. 

A woman Tenant in a Writ of Entre, 4c. was coined, fo2 that ſhe was; 
in terra ſancta, viz. from the time of the Ellein, feʒ a par and a d ip; and it was 
laid, that the Tenant Could loſc her land, if it be ſound by Inque it, that ſhe wis 
in England the day of the Elloin; and there it is ſatd, that at the day that the 
parties have by the Coin, the Demandant ſhall be received to aver his chal- 
lenge. Conſider well this Bok, and the Bok alſo of 28 His which expounds 


w 
= 


3 43 H.6.3. 

the Dfatuteof 3; E. 1. Vide Raſi. Pl. fol. 297. See moze fo the antiquity cf : a 

1 and great variety of matter, both of this Eoin and of all other, in ,;...,, cap. f. 
Irroor, 


g. 3. cap. 2 0» 
And though this kinde of Eoin is this dap out of uſe, yet have J ſpoken 29. de f ins. 


of the ſame thus much fo2 two cauſes : firſt , foz that mine endeavour hath <*? 8. 
been,to explain theſe ancient Laws,end to make c verp wozdof them ſc to ſpeak, 

as thep map be underſtod. Secondly, the ſeverail points of Learning that do 

riſe ont of this Law (though the particular caſe be out of uſe) may ſerve to god 

purpoſes, you ſhall obſerve tn this and many others of this nature, in this ſecond 

part of mine Inſtitutes. 


pere the Text ts cvident, it were lofſe of time to make any expoſition, 


C 4 P, 
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Weſm. primer. Cap. 45. 
CAP. XLV. 


E. delayes en touts maners des briefes, & des attach. 

ments eſt purview , que fi le tenant ou le defendant, 
apres le primer attachment teſmoign face default, main- 
tenant ſoit le grand diſtreſſe agarde. Et ſi Viſc ne reſpoigne 
ſufficientment au jour, ſoit grevouſment amercie. Et jj 
maunde que il ad fait lexecution en due maner, & les iſ. 
ſues bailes as mainpernors, adonques ſoit maunde au Vil. 
count, que il al auter jour face venir les iſſues devant juſti 
ces. Et fi lattachee veigne a ceo jour a ſaver les defaults, 
eit il ſes iſſues. Et fil ne veigne, eit le roy les iſſues. Et 
les Juſtices le roy les facent liverer a la Gardrobe, & Juſt: 
ces del banke a Weſtminſter les facent liverer al Exchequer 
& Juſtices en eyre, au Viſcount de cell countie ou ils ple 
dent, auxybien de cel countie, come des forreine coun- 
ties, & de ceo ſoient charges en ſummons per rolles des 


Juſtices. 
Che miſchick appeereth by this ſhozt Pꝛeamble, to be Delay, xc, 


Attachment.) he Attachment muſt be made by moveable gods, 


£15. and moet perſonail, which map be loꝛteited by patlaw2y, and not by gods which 


he hath as ©recutor oz Aormniſtratoz,no? by a clod of the carth,nz2 by anp chat 
tell teall, as Wardſhip, oz the like. 


Grand diſtreſſe.] Piri gio magna, it is fo called, not foz the um- 
tity, foz it is very ſho2t ; but loz the quality, foz the extent is very great: fo; 
thereby the Shcrife is commanded, Quod diſtringat tenentem, ira quod iple,nec 
alicuis per ipſum ad ea manum apponat, donec habuerit aliud præceptum, & quod 
de exitibus eorundem nobis reſpondeat, & quod habeat corpus ejus, &c. 

This Writ lpeth in two caſes, either when the Menant oz Defendant ls 
attached, and ſo retourned, and appeareth not, but makes default, then by this 
Act a G2ond diſtreſſe ts to be awarded; oz when the Tenant oz Defendant 
hath once appeared, and after makes default, then this Writ lycth by the Com 
mon Law in lieu of a Petit Cape. 

Briccon ſpeaketh of Diſtrelles perſonall , which he intendeth of perſonal 
gods upon the Attachment, and Diftreſes reall, which concern the Realty; an? 
third mey be added,. vi⸗. Diſtreſſes which do concern both the Realty and Perlo 
nalty, as this Sand diftrefſe doth, 

In a ſecta ad molendinum, after Apparance the Defendant made default, whett 
upen a Gan diffrefſe was awarded, and the Defendant made default agan, 


e, aud thereupon the Plaintite had judgement, 


« Fr ſi latachee veigne a ceo jour a ſaver ſes defaults, ei 


il ſes iſſues.) pere the Larachee is taken foz him that is diſtrained,and# 
peareth upon the Gzand diſtrelle. 
C . 
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Et ſil ne veigneeit le Roy les iſſues.] oz then judgement 
is to be given againſt the Ocfendant, as hath been ſaid befoze, and the King to 
have the ilues. 


« Fr les ] uſtices le Roy.] That is, the Juſtices ofhis Bench, 
fo called, foz that all the picas there are coram Rege. 


Lees facent liver a le Gardrobe.] ghere hath bien an ancient Oekham. 51 Hg. 


Otficer ol the Kings Houſhold of old time. called Cuſtos magnæ Gardrobæ, Mar — 
den cz keeper ofthe great TAardzope oz Mar dzobe, of later times called Pa» 28 E. 1. cap. 2. 
ſter of the Mardzobe, ſo called, becauſe he hath the keeping and charge of the Fleta l. 2. cap. 6. 
Ropall Robes of fozmcr Lings and Queens, and foz pzoviding of Robes, at. 

of the Bing: he hath alſo the charge of keping and pꝛoviding of hangings, bed: 

ding, ac. in ſtanding Wardzobes in the Kings houſes, and the delivery of Uel⸗ 

vet and Scarlet allowed foz l:iverics , ge. And manp other things belong to his 

oft ce. which are not reccfſary to be here repeated: he is accountable in the 

Exchequer. ; : 

De articulis porrectis coram Domino Rege per comitem Mareſchallum pro Kot. Parl. Paſch. 
hiis quz ad offcium ſuum in Curia Regis clamabat pertinere, Dominus Rex 21 E. 1. Rot. i. 
vult quod didi articuli irrotulentur in Garderoba, & quod tranſcrittum eo- 
rundem liberetur præ fato comiti, & quod nec ipſe nec miniſtri ſui aliquid ha- 
beant, ſeu ſibi attrahant ultra ea quz ibidem inveniuntur,&c. 

Vide in the Exchequer, de anno 19 E. 2. a pꝛivy ſeale bearing date 30 Juni, Ine communia in 
anno 19 E. 2. concerning his account among others. | Scac. de anno 

But here it mæy be demanded where loꝛe theſe ues were to be delivered into E. 
the Wardzobe: Foz the anſwering bereunto,it muſt be under ſtod, that thekings 
Juſtices ot his Bench did in thoſe dayes follow the Court (the retourne of the Fo | 
P2oceſſe of which Court to thts day ts coram Rege ubicunque fuerimus in An- — Chart: 
glia) therefoze it was fitteſt ſoʒ them to make deltvery of theſe (Mugs to this Df Pleta I 2-cap.2; 
ficer of Court. 


© Les Juſtices del Banke al Weſtm'.] Fat is, the Juſtites 


of the Court of Common Pleas ſhall make their eſtreats, and theſe iſſues are 
part of the green ware. 


4 Al Viſcount de cel Countie.] Jn this particular caſe of 


{Caes the Juſtices in Eye delivered the eſtreats to the Shertffe, vide befoze 18. 
ca. 18. Which extendeth to fines and amerciaments. 


© Per Rolles des Juſtices.] That is, particularly, and not a 1e, 
totall. 

Vide moze foz eſtreats the Statutes of 51 H. 3. W. 2. cap.8. 42 E.z.cap.g. 
7 H.4.cap. 3. 


— —— << — — 


C. 


Urview eft enſement, & per le Roy commaunde, que 

les Juſtices de Banke le Roy, & TIrſtices de Bank a Weſt- 
minſter deſormes per pledant les plees a terminer a un jour, 
avant que rien ſoit arraine, ou commence des plees del 
jour 


256 Meſim. primer. Cap. 4). 
jour enſirant , forſpris que lour eſſoines ſoient entres , 
judges, & rendus, & per encheſon de ceo nul home ſe affe, 
que il ne veigne au jour que don luy eſt. 


Firſt, in ſome impzefſions both in French and Englich of this Ac, theſe 
wozds Et Juſtices de Bank al Weſtm'] be omitted, and towards the end thele 
wozds, | forpriſe lour eſſoĩnes | be ukewiſe omitted, beth which without queſticn 
ought to be tnſerted as parcell cf this excellent Law. 

The milchiefe befoze this @tatute was, in reſpec of pꝛepoſterous oz dil. 
derly hearing of cauſes; foz many times the Judges ofthe Kings Bench, and 
of the Court of Common Pleas would by tinpoztunzcy of great men and others 
in the irregular time of H. 3 put off matters to be heard at one dap untillano- 
ther, and at that time heare ſome other matters appointed to be heard on ade 
following, whereby the parties, whoſe cauſes were then diſappointed, were net 
onely delayed, and put co further charges, but many times, when their cauſe came 
to be heard, either were diſappointed of their conncell which they had tnſtraed, 
oz the day appointed not being come, had no councell inftraced at all; ind beſides 
where witneſſes were requiſite, they many times failed of them: This Low 
therefoze is made to remedy theſe pzepoſterous and diſozderlp p2ocedings, any 
to gide Judges a jult cauſe of dentall ofany ſach requeſt e. though never ſo pon 
erfully,oz (mpoztunately made, and that this Law may ſerve foz their buckler 
and ſhield, which Flera rend2eth in theſe wo3bs : 

Flera li.z.ca29. Et proviſum eſt, quod Jufticiarii de utroque Banco p!:cira ad un n diem adjour- 
nata perfiniant, 8 diei ſequentis quicquam placitare incipiart, 
hoc tamen excepto, quod eſſonium illius diet ſipervenientis admitcatur, adjudi- 
cetur, & reddatur. 

And hereby it appeareth that both the ſatd clauſes ſo omitted, as is afozeſaid, 
ought to be inſerted. Df this kinde of hearing of cauſes it is trulp ſaid, Merio 
hæc dicuntur præpoſtera, quia in hiis præ ſunt poſteriora. 


C Que Juſtices de Banke le Roy, & del Banke i 


Weſtm 5 &c.] This Statute being made in atfirmance of common right 
doth extend to the Court of Chauncery, Court of E xchequer, and to all other 
Courts of Juſtice, foz that all are within the ſame miſchiele, and therefoze ought 
to be within the ſame remedp. 


C A terminer a un jour. ] wyon this Ac this annctent cond 
ſlon of Law doth follow, Judicis offcium eſt opus diei in die ipſo 
Mag. Chart. c. 29. And this agreth with that excellent Law of Magna Charta, Nulli yendemus, 
nulli negabimus, aut differemus juſtitiam, vel rectum. 
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CAP. XLII. 


— — — 


Mirrer ca. q. $ 4 Urview eſt enſement, que ſi ul deſormes purchal 
briefe de Novel diſſeiſin, & celuy ſur que le briefe . 

ent, come principal diſſeiſor mourge avant que laſsiſe for 

paſſe, que le pl eit ſon briefe Dentre foundus ſur diſſcili, 

ſur le heire, ou ſur les heires les diſſeiſors, de quel age qe 

ils ſoient. En meſme le maner eit le heire, 5 * 
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le diſſeiſee lour briefes Dentre ſur les diſſeiſors lonr aun- 


ceſtre, ou lour heires, de quel age que ils ſoient. Et (i 
paraventure le diſſeiſee mourge avant que il eit ſon purchaſe 


fait, ilsint que pur les nonages des heires dun part ne dau- 
ter ne ſoit le briefe abatus, ne le plee delay, mes en quant 
que lhom poit ſans ley offender, ſoit haſte pur la freſh ſuit 
apres le diſſeiſin. Et en meſme le maner ſoit en ceo point 
gard en droit des prelates, gents de Religion, & auters, as 
queux terres & tenements en nul maner puiſſent devener 
apres auter mort, le quel que ils ſoient diſſeiſees, ou diſſei- 
ſours. Et ſi les parties en pledant diſcendont en enqueſt, & 
lenqueſt paſſa encounter le heire deins age, & noſmement en- 
counter le heire le diſſeiſee, que il en ceo caſe eit lattaint de 
la grace le roy lans rien doner. 


The milchiefe befoze this Statufe was, that if a man had bern dilleiſed, and 
eitycr the viCeiſee, oz the diſſeiſoʒ had died, their heire being within age, in a 
{Urit of Entre ſur diſſeiſin bzought by the heire of the difleiſ@ being within age, 
oz by the diſeiſee oz his heire againſt the heire of the dilleiſoz being within age; 
the paroll had demurred unt ill the fall age of the hetre reſpecttvely, which was a 
great delay, and is remedied on both parts by this Ad. 


C Purchaſe briefe de Novel diſſeiſin.] gibeit the dilleite 


purchaſed no Writ of Adſiſe of Novel diſſeiſin, pet the hetre 02 hcires of the dil⸗ 
ſeiloʒ are within this Statute; fo2 ſ&ing in this caſe here put by the makers of 
this Law, true it is, that notwithſtanding the purchaſe of the Urit in a Writ 
of Entre (ur diſſeiſin bzought by the diſſeiſe againſt the heire of the dieiſoz, the 
heire ſhould have had his age to the great delay of the Demandant,this fs ſhew- 
cd ſoz a miſchtefe in this particular caſe, to perſwade that the Law might be ge⸗ 
nerall, though no TUrt! was bzought, as by the bodp of the Ac appeareth. 


C Briefe de Entry foundus fur diſſeiſin, fur le heire ou 


heires les diſſeiſors. This is to be underffod of a Writ of Entry in the 
Per, and not in the Poſt foz the woꝛds of the Statute be Sur le heire le diſſei ſor, 
which is a Writ of Entry in the Per, and ther cfoze if the heire of the diſſeiſoz 
make a feoffement in f&, and the feoffœ dicth, his heire within age, in a Writ 
of Entry againſt the heir . he ſhall have his age, foz this Ac extends but to the heir 
of the dilletſoz, who ſitteth in bis Fathers ſeat, and commeth to the land without 
conſideration; but other wiſe it is of him that purchaſeth the land of the heir, foz 
he and his heires arc out of the letter and meaning of this Aa: the ſameLaw 
ts of the Uowche and Pzice in aide within age. 

If the fem' hetre of the diſſeiſoz taketh husband, and hath iſſue within age, 
and dieth, the diſſetſi bꝛing a Writof Entry againſt the Tenant by the carte: 
kc, he pꝛay in aide of the heir within age. he ſhall have his age,fo2 this is a Writ 
ol Entry in the Poſt, being bzought againſt the Tenant by the curteſie,and ſo ont 
of the Statute. 

If there be two bzother*,-nd a ſiſter, the elder bꝛother diſleiſeth one, and dieth, 
and the land deſcendcth to his bꝛother, and he enters and dieth ſelled, and the land 
deſcendeth to the ſiſter within age: in a Writ of Entry brought by the 
dilleilæ againſt the ſiſtcr,ſhe ſhall be ouſted of her age by this Statute: wherein 
thzee things are to be oblerved. Firſt, * the mediate heire on the part of 
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the difeiſo2 is within this Statute. 2. That though the er is to mate her att 
flker and heilte to the yeunger bꝛother, and not to the diſleiſoꝛ, fo that yer pour, 
ger bzother entred, yet ts ſhe heire within the meaning of this Dtatutc to tre 
viſſciſoz, and therefoze to be ouſted of her age. 3. That a Writ of Entry ta the 
Per end Cui in this ſpettall caſe is within thts Aa. 

Spectelt betres, as in Gavelkinde , Bozouch Englilh, and the ſiſter of tv, 
whole blood are on both ſidcs within this Statute, foz though they be not hyeices 
by the Common Law, yet are they hetres Within the intention of thts Law, 
which is to be taken bentgnly, being made foz expedition of Juſtice, and :o cal 
delay. . ; x | | 

e Fn meſme le maner eit le heire, ou les heires le dif. 


ſeiſee lour briefes Dentre ſur les diſſeiſors ou lour heires. 


This ts to be underſtod as well of the medtate as of the immediate heire of the 
diſſefſe2;end therefoze if there be Gzandfather, Father. and Son, and the Gzauw 
fathet is difCeiſed and dteth, and the Father of full age likewiſe dicth, the (on is 
within age, and bzings his Writ ol Entry againſt the dilleiſoz, he to an hene 
within this Statute, foz he maketh himſclfheireto the O zandlather, who was 
the difleiſee. 


Et ſi peraventure le diſſeiſee murge avant que il eit fon 


urchaſe fait. Here by expzeſle wozds pzoviſion is made, though the dll 
al die befozc the purchaſe of hisWrit,whereot ſomWwhat hath ben ſaid bef:;e, 


Iſsint que pur les nonages des heires dun part ne daur' &c. 
Where the Demandant oz the Zenaut Mall dave bis age at the Common Law, 
you may reave at large in Markals Caſe aboveſaid:It is there reſolved, that thc 


heireas well of the Demandant as the Tenant, would have had hts age in 
this caſc. 


Le ſoit Je briefe abatus ne le plea delay.] Here abatemeit 


is taken ſoz putting eff the Writ end Plea without dap untill ſull age, but tte 
TUrit is not cbaled, that is, overthze wir, non cadit breve, foz ſo Bractonſcith, 
Minor ante tempus agere non poteſt infra ætatem, maximein cauſa proprieratis,nc: 
ctiam convenire, ſed difterctur uſaue ætatem, ſed non cadit breve. 


& Pur la freſh ſuit apres le diſſeiſin.] Stautum de W. 1. by 
betur int elligi, ubi heres diſſeiſiti facit recentem ſectam, aliter non. 

This frech ſuit is not to be under ſtod bet wan the dilleiſoz and the difſciſce,!! 
though the diſleiſoꝛ continue in poſſcCion by the ſpace of 30. 03 40. peares, tt. 
But wHen the dillelſoz dies then is the lreſh ſuit to be made, and that is requla» 
ly within a yeare and a dap after the death of the diſſeiſoʒ, foz within that time 
continnall claim map bz made, which is ia Law recens & continuum ciamenm, 


and within that time an appcale of death map be bought, which is recens ine 
cutio, and ſic in multis aliis ſimilibus. 


En droit des prelats, gents de religion, & auters, &c., 
This clauſe is to be under od of Cccleſaſticall perlons, that be regular, and net 
vf @ccirſtaſticall perſens. that be ſecular, (oʒ the regular are dead perſons inx ax 
io whom no lands (as this Statute ſpeaketb) cen deſcend after the death ofany 
other: but to the ſecular, as to Bichops, Parſons , Utcars, and the live lands 
map deſcend, and therefaze they arc no! within this clanſe,but within the lozmet 
b2anchece of thts Aa fo2 ſach linds as thep are (etſed of to them and their heits in 
their naturall capacity. 

kl Lat lattaint] of the Writ of Alteint, te befoze the Statute > 
Marlebridge cap. 1 4. and here Cap. 37. i 
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| gardein ou chiefe ſeignior enfeoffe ul home de la terre 

que eſt del heritage del enfant (que eſt deins age & en 
la garde) a le diſheritance del heire: Purview eſt, que le 
heire eyt maintenant ſon recoverie per briefe de Novel diſ- 
ſciſin vers ſon gardein , & vers le tenant. Tt ſoit la ſeiſin 
baille per Juſtices (ſi el ſoit recover) al prochein amy 
lenfant, a que le heritage ne purra my diſcend', pur ap- 
proyer al oeps lenfant, & a reſponder des iſſues al heire 
quant il viendre a ſon pleine age. Et le gardein perde a 
rout ſa vie la garde de meſme la choſe recover”, & tout 
la remainder del heritage, quel tient en noſme del heire. Er 
ſi auter gardein que chiefe ſeigniour le face, perde le garde 
de tout cel chole a cel foits & ſoit en grieve peine envers 
le roy. Et 11 lenfant ſoit eſloigne, ou diſturbe per le gar- 
dein, ou per le feoffee, ou per auter, per que il ne puiſſe ſa 
Alsiſe ſuer , fue pur luy un de les prochein amies que vou— 
dra, & ſoit a ceo reſceve. V. z. cap.15. 


The miſchief beloze this @tatnte was, that when the Gardein in Chibalrp 
made a feoffment in f&, the Judges, foz the ſaving of the Marrantę between 
the Feoffoz and the Feoffa, and that the right of each might be ſaved, allowed 
that a Writ of Entry in the Per did lye foz the heir befoze this Statute, as it 
uppeareth bp Bracton. and 15 H. 3. nap, the Judges fn ancient time did allow a Brack. 7 fo. 324 
Writ of Entry in the Per, as it appearcth by the old Regiſter, of a Feoffment *3 000 wr 
made by a Baillie ; but this opinion,oz errour rather. was holpen bp the reſolu - „ 4 be 7. 
tion of the Judges; and the altenation of the Gardctn (after this Ac) to be 5 
made is hol pen by this A, by enacting and declaring , that an Afiſe of Novel 
diſſeifin doth Ipe againſt the Gardein and his feoffe; therefoze of a leoffment 
made by the Gardein after the Statute, no Writ of Entry in the Per doth lye, 
but an ACilc of Novel difſeiin : and the Statute hath adjudged the.feoffment a 
Diſſeiſn; but of an altenatton by the Garden befoze this Statute, a Writ of mo 9 
Entre in the Per doth lye after this Aa, becauſe this Act doth extend to feoff. : \ 11 3 
ments made afterwards, as appeareth by the letter thereof ; but if the Tenant E.; Feottics 
alien, and the OGardein and his Feoffee dye, oz if the heir dye, ſo as no Aﬀltſe 67. 0k. 4.13. 
can lye by thts da, then of ſach an alienation after this Ac a Urit ot Entry Vide V-4.ca 25. 
doth lye: and all this is appꝛobed by the authozity of our Boks, and upon theſe 
diverſities all the woks are reconciled, 

This Statute fpeaketh onclp of a Gardein in Chivalry, therefoze Tenant 
foz peers, Tenant by elegir, Statute Perchant,qc, ſhall be reſerved till we come 
to the Statute of W.2. cap. 25. \r eſt z. cap. 25. 


C Enfeoffe.] The feoffment at theſe times was the generall aſſy- 


— the Realm, but a Fine fs within this Act , lo; that is a feoffment of 


LI C Main- 


N 
| 
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Ni 1 
rep.. 


L. 1 


Fleta li. 1. ca. 11. 


Vide . part I n1- 
Hit lect 963, 


& 
Cap.48. 


C Maintenant ſon recoverie per briefe de Novel diſſei. 


ſin vers ſon gardein, & vers le renant.] Here two things are 1 
be obſerved, 1. upon this wozd Maintenant, that is, pꝛelently without ay; delop: 
Ard thts is the 7, Aa made at this Parliament foz expedition of Juſtice, and fo 
the ouſting of delapes; lo as it ts commonly fad, the de vill de viſeth delayrs: 
wherein this noble Ling followed the ſteps of that god King Altred, in whoſe 
time the Law of England was as followeth;En loncemps prnfloit cheſcun pl'aver 
comritſion, ou briete a ſon Viſc' al Seigniour de tee, ou a cettem Jultices af. 
fignes tar cheſcun tort ; En ſon temps ſe haſta droit de your en jonr, iſfint que 
vulter 15. jours neſtoit nul default, ne nul efloine adjornable. 

2, By this Aa, not onely the Oardein ie a villerſo2, but the Feoffe alſo; and 
ſo doth Flera render it, Et apud Welim' iuit proviſum quod cuſtos, qui alienat 


eſlin. primer. 


. terras hætedis, habeatur pro diſſeifitare, &c, and [on after he ſaith, Habeantur 


pro diſſeiticoribus tam cuſtos, quam emptor. 

© Fr ſoit le ſeiſin baille per Juſtices, &c. al prochein 
amy del infant, a que le heritage ne purra my dilcend' 
This clauſe Feta rendzeth in this minner, Et cum terra fue it recuperara , ta- 
datur propinquiori amico, cui hæreditas deſcendere non debeat, cui reſpondex 
puero de exitibus, cum ad atatem tuam pervenerit. 

und whcre the & atute ſaith, Soir, &c. baille per Juſtices, the meaning is no 
moze but this, that the Juſtices befoze the recovery was had, all charge the 
ncrt ofthe kin, to whom the land cannot deſcend, to take accozding to this Ad the 
cuſl ody of the lands, and o peld a tree account to the heir at his fall age, and 
to enter an oder of Court thereof accozdinglp. 

And he is neither a Gardcin in Chivalrp, no2 in Botage, but a Statute 
Oardein in licu of the Gardcin in Chivalrp by fo2ce of this Ac, 

And if this Gardein dye beſoze the full age of the heir, his Cxetukozs (hal 
not have the cuſtedp, but the nart of kin, ſo whom the lend cannot delcend; toz 
this ud hath annexed it to the next of blood, to whom the land cannot deſcend. 


E Fc le gardein perde a tout ſa vie la garde, 8&c.} thi 
bzanch is to be underſtod of a Garbetn in Droit, that :s to ſap, of the chiel 
Lo2d, fo he is not oncly to loſe the tuuody of the lind altened, and of allthe 
reſidue of the heritage which he had in Ward ; but alſo to loſe all benefit of 
Wardſbip of that tenancte, by the letter of this L. w. daring his life, lo; that 
againſt the office and duty of a Gardetn, he hath ſought the diſberiſon of the 
befr which he had in his cuſtodp ; and Fleta tranſlateth this clauſe in theſe 
wo2bs, Et ſi ſit capitalis Dominus qui hoc faciat, amittat cuſtodiam tota vita lia 
tam de reſiduo, quam de terra alienata ; but in this caſe the Lozd by his feof 
ment of the tcnancie, 02 anp part thereof hath extinguiched his Sete ntozitp fo; 
ever, whether the tcoffment be made of all the tenancie, oz but of part, by the 
Common {1 aw: and theſe wozds (during bis lite) being in the affirmative, it 
ftraincth not the operation of the Common Law in this caſe. 


C Er ſi auter gardein que chiefe Seigniour. | This is f. 
tended of a Gardein in fait: as where (he Lozd aſſigneth over the cuſtodies 
to another, he is called a Gardeir in fait; hereof Fleca ſatth, Et ſi alius fuerit cu 
ſtos, quam capitalis dominus ſeodi illius, amittat cuſtodiam tei tecuperatæ, &c. 


C Perde le garde de tout cel choſe.? gge feoffment inte 
by the Gardein in fait is a fo;(- {tore cf his ctate by the Commen Law of thi 
whole, if the teotf nent were made of the whole; and if of part, then of tha 
part onelp bp the Common Law; but this Statute giveth the fozfciture of the 
whole land in Ward ; but it ſæmeth in this, the Wardſhip of the body on 


— — 8—uͤ———— 


——  — — —— 


— —— — 
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loft, betauſe this bꝛanch extendeth to the land onely; no moze then upon the 
Statute of Glouc' in caſc of waſte done to the dicheriſon of the heir, the Sta- 
tute ſaith, Perdra le garde, pet ſhall he not loſe the cuſtody of the body: and in 
both theſc caſes; the @etgntozy, which is the cauſe ef the Wardlhip,continueth; 
but where the Seigntoꝛy is extina, there the heir all be out of TWW:rd, both loz 
body and land, 


C Sue pur luy un de les prochein amies.] wetoze the ma- 
king ok this Ad, the Gardein oz his feoffe, oz ſome other would eflotgne oz di⸗ 
ſturb the Jnfant, ſo as he could not take his remedy by Law, and by attoznep 
he could not appear, therefoze this Ad in this particular caſe doth give the Jn» 
f-nt to purchaſe and follow his Writ of Aſſiſe upon this Aa by prochein amy, 
albeſt he be not pꝛelent in Court; and ever ſince the Statute of Weltm. 2. which 
is generall, the common rule is holden, that an Infant ſhall ſue by prochein amy, 
and delend by Gardein, 


¶ Prochein amy. Amicus propincuior; In our Boks the names of 
Gardein and Prochein amy are ſometimes taken the one foz the other, becauſe 
the Gardein and Prochein amye are oftentimes all one, as the Gardein in ſo⸗ 
cage ts alſo Prochein amy, &c. And now aſwcll the Gardein, as the Prochein 
amy are allowed by the Judges to be ſome of the Officers of the Court, and 
both in relpea of their place and okill are in troth the beſt Prochein amyes fog 
the god and furtherance of the Infants cauſe, 

Fleta tendzeth this clauſe in theſe wozds , Et ſi hæres impeditus fuerit ad ſe- 
quendum, ſequatur unus de propinquioribus amicis, & admittatur; and thts ad- 
miion is by the ozder of the Court, bat the Bardein muſt put in a War 
rant, 

In an Action of waſte, bzought by an Infant againſt the Abbot of R. as Gar 
dein in Chivalry, quas tenet, the Jnfant came not in perſon, but one came as 
Prochein amy bp the Statute , which is intended by the ſaid Statute of Weſt. z. 
and pꝛayed to be received to ſue, foʒ that the Jafant was coined; agatnſt which 
this objection was made, that it appeared not judictally to the Court that the 
Inkant was elloined, and that ſuch a ſuggeſtion in the caſe of Aſſiſe and $302» 
danceſter had uſed to be made, becauſe the cllopning, which is the cauſe that 
the Statute ſetteth down, might be enqutted of, being a jurp, the firſt dap, but 
otherwiſe it was tn the caſc at the barre being an Action of waſte; but it was 
reſolved, that the Prochein amy onght to be admitted upon the ſaid ſuggeſtion 
in this caſe, foz that the Writ ts bzought againſt the Gardein, which peradvens« 
ture had efloft:ed the Jufant, and he of his own w2ong {hill not take advantage, 
and therefoze the Court did award that the Prochein amy ſhould be admitted to 
ſue, ac. Which caſe J have remembzed here, becauſe it map ſerve fog an expoſt» 
tion aſwell of this Ad of Weſtm.1. as of the ſaid Act of Wellm. 2. 


— — — _ — — — — — — — — _ = _ — * — — — 


CAP, XLIX. 


N briete de Dower dont dame riens nad, ne ſoit le 
briefe abatus per exception del tenant , pur ceo que el 
avera reſceive fon dower de auter home avant lon briefe pur- 
chale , fil ne puir monſtre que el eit reſceive part de ſa 
dower de luy meſme, & en meſme la ville avant fon briefe 


purchaſe. 
| The 
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Veſim. primer. Cap. 49. 


The miſchict befoze this Aa doth notably appear by Bracton, who treating of 
this Writ, Unde nihil habet, ſafth, Ad hoc autem quod dicit mulier in intenti. 
one ſua (& unde nihil habet) ſi quidem partem dotis habuerit, licet minimam, 
fi hoc dedicere non poſit, vel cum hoc probatum fuerit, cadit bre ve, nec de teſiduo 
quod ei detueric poterit ſibi proſpicere mit per breve de recto de dote, nihil igitur 


recipiat de dote ſua ante brevis imperrationem, ita quod bre ve contineat omnes 
deforcientes ubicunq; fuerint in uno comitatu, vel in divertis. Et cum omnes 
contineantur, tunc primo recipiat, & ſi recipiat ante judicium, etiam fine judicio 
non obſtabit ei exceptio, quod aliquid habueric, quia re ſpondere poterit, quod (z- 
tisfactum eſt ei ante judicium, &c. ſi petens dicat quod except io, &c. ei nocere 
non debet, quia nihil habet in tali villa, vel in alia tali villa, non valebit talis {uy 
replicatio, quia id quod dicitur (unde nihil habet) non debet reſerri ad villas ſed 
ad dotem : hereby doth the miſchief befozs this Ad manifeſtly appear. 

And Fleca rehearſing the effec of this Statute, ſaith, In brevi autem de date 
unde mulier petens nihil habet, non cadit breve per excepttonem tenentis peterti 
judicium de brevi, deſicut iupponit eam nihil habere, cum aliquid habeat, vel do- 
tem ſuam de aliquo receperit pro parte iplam contingente, niſi partem dotisrece- 
perit a :eipſo in eadem villa ante brevis impetrationem. 


C Per exception del Tenant.) Kegularlp Tenant is taken foz him 
that is Tenant of the fre hold, but in the caſe of Dower, it lyeth againſt Gar 
dein in Chivalry,becauſe in that caſe he is to anſwer foz the heir but not againſt 
the Gardcin tn Socage. Se hereafter in this Chapter, where this exception 


'+ ſhall lpe in the month of the Aouche being Tenant in Law, 


C De luy melme.] irt. it muſt be of the ſame Tenant, and not al 
another, though it be in the ſame Town ; as if the husband inleotfeth A. ol 
Whiteacre, and B. of Blackacre, both in Dale, and the wife recetveth Dower 
of A. ſho notwithſtanding (all have a TUrit of Dower unde nihil habet) againſt 
B. by the txpꝛeſſe purview of this Ac, fo2 he ts not the ſame Zenant of whom 
lhe recetved her Dower. 

Sccondlp, if A. having a wifc doth infcoffe the husband of one acre, and the 
wife of another, and both in Dale; A. dpcth , the husband alligneth Dower of 
his acre,yct doth the Writ of Dower (urde nihil habet) lye againſt the husband 
and wife, koz thep are not the ſame Tenant. 

Zhirdlp , if the Baron be ſeiſed of Blackacre and TUhitcacre in Dale, and 
alter the coverture maketh a leaſe foz life of 1Blackacre, and granteth UWhiteacre 
and the reverſion of Blackacre to A: x his heirs, to whom attoznment is made, 
and dycth; the wife receiveth Dower of A. of Whitcacre, and after the Lela 
foz life dyeth, the wife ſhall have a Writ of Dower (unde nihil habet) to be en- 
dowed of Blackacre; foz albeit it be againſt the ſame Tenant, and in the ſame 
Town, and befoze the Writ purchaſed, which are the thꝛe points rcquiredby 
this Ac, pet ts there another pzoperty neceCarily fmplped, and that ts, that be 
be ſuch a Tenant of both the one land and the other, at the time of the receitof 
Dower, as ſhe might have had her Writ of Dower (unde nihil habet) againſt 
bim, of both which the could not have in this caſe, in reſpect the Leſſe fo2 life 
was Tenont of tye fre : hold at that time, and ſo no default in her. 

The Baron is ſeiſed of a carne of land bolden by nights ſcrvice, and of 
TU hitcacre in Dale, and after the coverture infeoffeth A. of Whiteacre with 
Warranty, and dycth,his heir within age, the Gardein aCianeth Dower of thi 
carue of land, and then the wife bzings her Writ of Dower againſt A. 1 
voucheth the heir tn the cuſtody of the Gardein, the Gardefn plcads the recel 
of Dower of the ſaid carue in the ſame Town, ano adjudged a god plea, and ths 
Writ of Dower (unde nihil habet) abated. 

The ſame Law it is, it the Gardein that aligned the Dower dyed, and the 
heir had ben vonched in the guard of his ©xrecutozs, his Erecutozs tn the calf 
abo veſais would plead the ſame plea. as 

n 
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And fo ik the betre in that caſe had ben vowched of full age, he might Firn part of the 
have pleaded as vowchee, as an aſſignement of Dower by htmſelfe in the ſame luft. ccc. 35. 
Townc. 


C En meimela v ille.] gWritof Dower, unde nihil habet doth lie E. bre 329. 
in an Hamlet, but pet tf the Dcmandant have received Dower oat of the Namitt, 45. 
end in the ſame Tow, the Writ ſhall abate: other wile it ts, though it be fn the 4 E. 3. C1. E. 46. 
ſame Pariſh if it be in another Town, oz the wozds of the Statute be, En 


meſme la ville, 


C Avant fon briefe purchaſe.] Ot tbis clanſe Fleta Caith thus, 
di partem dotis ſuz receperit poſt breve impetratun, quamvis ab ipio tenente, non F leta ubi ſupra. 
propter hoc cadit breve mulicris, cum dicere poterit ante judicium, quod de reſiduo, _ — * 
vel omitlione eit ei ſatistactum, and ſo it appeareth by Bracton, it was, as to this 5 196 


12 E. 3. Dower 80 
point at the Common Law. * Negilt. 17 1. 


—— — — ——— — — arts om a 


CAP. I. 


T pur ceo que le Roy ad fait cel choſe al honour de 
Eos & ſaint Elgliſe, & pur le common profit de peo- 
ple, & pur le allegeance de ceux queux ſont greves , il ne 
voit my que auterfoits puiſſent turner a prejudice de luy, ne 
de ſa cotone: Mes que les droits, que a luy apperteign., luy 


lojent ſaves en touts points. 


— 


Chis is a ſaving ts the Bing of the Rights of his Crowne. 


© Cel chole.] Chat is. tbat this Statute of W. i. which hath bern made to 
foure excellent ends, vi:. the honour of God, the honour of the Church, foz the 
Cemmor-wealth, and foz the remedy, disburdening, and eaſe of them, that be 
grieved, ſhould not be p3cjndiciall to him, oʒ to his Crown, but that the rights, 
which to him appertain, ſhould be ſaved, 


Allegeance de ceux queux {ont greves.] Thie would be Alk- 


viance de ceux, &c. Chat is, disbardentng, remedping, and eaſing of ſuch as 
be grie ved. 


Nes que les droits queux a luy appertain .] That ts to ſey. 
the Kings Kights, oz the Kings Rights of his Crowne, oz the Rights of ths Reg in. fol. 
Crown, foz\o theſe, which ſince are called pzerogatives, befoze this time were an 
called Jura Regia, 03 Jura Regia Coronæ, oz Jura Coronæ; Bratton cals them Pri- 


vilegia Regis and Britton, Droit le Roy. V xitton fol. i. 
But fince this ad jus Regni, &c. hath ben commonly called Prærogativa 17 E. 2. Prærog 
Regis, which is all one with this, that this Aa calls Droit le Roy. 8 26 E. 3. 
Dee the firſt part of the Inſtitutes, ſect. 3. Lex Coronx. _ 2 
10. 3 H. 42. 
9 H. 46. 15 E. 
12,13. 
c 4. 
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„„ 
E pur ceo que graund charitie ſerra de faire droit a 


touts en tout temps, ou meſtier ſerroit: Purview eſt | 
r aſſentment des Prelates, que Aſsiſes de Novel diſſeiſin, 
Mortdaunceſter, & de Darrein preſentment fuiſſent priſes 
en le Advent, en Septuageſime, & en Quareſme, auxibien 
come le home prent lenqueſts, et ceo pria le Roy as E. 
velques. 


* 

The cauſe of the making of this Statute doth manifeſtly appeare by Driuon, 
who being B. of Hereford, and expett both in the Cemmen and Canon Leu, 
in his Chapter De challenge de Jurors, ſaith thus, Et (ils yſoient aſſets des Juror 
uncore purrount aſcuns eſtre removables per verie challenges des parties, & auxi 
rut le temps en caſe : Car heures ne ſont pas meures : Car per Canon eit defendy 
de ſaint Eſgliſe fur peyne de excommengement, que de la ſeptuageime jelque 
al Utas de Paſche, ne del comencement de Advent jeicue al Utas de la Fyi. 
fayne,. ne en jours del quatre temps, ne en jours de major Letanies, ne en 
jours de Roveyſouns, ne en le ſemaigne de Pentecoſt, ne en temps de ſcier blees, 
ne de vendenges que durent de la S. Margaret jeſque al 15. de ſainct Michah, 
ne en ſolemne jours de feſaints de ſaints nulluy ne jurge ſur le Euangelies, ne 
nul ſecular plea ne teigne, ne ſummons ne face en temps avandits, iſſimt que 
touts ceſt temps ſoir done a Dieu prier, & de peſer contekes, et de accot- 
der ceux, que ſont a diſcord, et pur coiller les biens del terre, dont le peope 
doit vivre. 

Which in reſpec of ſome difficulty J have thought god to tranſlate; © Ind 
< if ſufficient Juroꝛs appears, ſume ate removable foz juſt challenges of the po- 
« ties, and alſo foz the time in caſe ; foz all houres are not fit foz all ſeaſon:: 
« foz it is fozbidden by the Canon of holy Church upon paine of Excommunt 
ce cation, that from the Septuageſme untill eight dapes after Eaſter, and from 
« the beginning of Advent untill eight dapes after the Epiphany, (oz Twelle 
day 03 in the dayes of the foure times (that is, the Ember dapes appointed fe; 
ce publike Faſts foure times in the pcare) oz in the bayes of the great Letanies, 
« 02 in Rogation oz Gange dapes, oz inthe werk of Pentecoſt, oꝛ in time of 
« Harveſt, oꝛ of Uintage which dureth from the Feaſt of S Margaret (which l 
« the thirteenth of July) untill 15. dayes after the Feaſt of ©, Michael the Arct/ 
« angell, oz in the ſolemne Feaſts of the Acts of Saints, no man be \wozn upon 
te the holy Euangeliſts, noz anp ſecular plea be holden in the times afozeſaid, 
e but that all theſe times be given foz pzaper to God, and to appeaſe debate,and 
« to accozd them that be at diſcozd, and to gather the fruits of the earth,whercef 
« the people map live, which were wozks of piety and charitp. : 

This Ac beginneth with a Maxime of Law, Summa chariras eſt facere juſt- 
tiam ſingulis in omni tempore, quando opus ſuerit, and therefoze p3ovideth that 
the thzee Agiſes, viz. of Novel diſſeiſin, Mordaunc', and of Darrein preſentmat * 
ſhould be taken in Advent, Septuageſme, and Quareſme. 


C Tout temps. Bere is under ſtod Covenable in Ley, foz in the Com 
mon Law there be Dies juridici, & dies non juridici; dies non jutidici ſunt die 
Dominici, the Lozds dapes thzonghout the whole peare, ſo called, becaule the 
Lo2dand Saviour of the wozld did ariſe again on that day: and this was ide 


ancient Law of England, and extended not onely to legal! pꝛocœ dings, — 
contra 
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contrats,4c. Dacus ſi die dominico quicquam fuerit mercatus, re ipſa, & oris præ- 
terea duodecim mulctator, Anglus triginta ſolidos numerato; And it is truly laid, 
Reges, qui ſerviunt Chriſto, ſaciunt Leges pro Chriſto. 2. Jn Eaſter Terme the 
dap of the Aſcenſion ofthe Lozd Jeſas Chziſt. 3. Befoze the Statute of 32 H. 8. 
Trintty Terme ertended into the time of Harveſt, and then in that Terme the 
day of the Nativity of ©. John Baptiſt was not dies juridicus , but by that 
@tatute that Terme fs ſo abbzeviated, as that dap fals not within the 
ſame, onely dies Dominici are not dies juridici in that Terme. In 
#ichaelmale Terme the day of All Saints, and the dap of All Sonles, And 
in Htla!y Terme, the day ofthe Purification of the blefſed Airgin Mary, are 
not dies juridici. | 

And it ſhould ſem by Forte cue, that there be alſo horæ juridicæ, foꝛ he dedicating Forteſcu cap 72. 
his bo ke to the Vꝛince ſaith, Scire te etiam cupio, quod juſticiarit Angliz non 6s . 
ſedent in Curiis Regis. niſi per tres horas in die, ſcilicet ab hora octava ante meridiem, 
ulque horam undecimam completam, quia poſt meridiem Curiæ ille non tenentur, 
ſed placitante s tunc le divertunt ad perviſum. & alibi conſulentes cum ſervientibus 
ad legem, & altis conſiliariis fwis.QuareJuſticiarii poſtquam | refecerint: totum diei 
reſiduum pertranſeunt ſtudendo in legibus; ſacram legendo ſcripturam, & aliter ad 
eorum libitum contemplando, ut vita ĩpſorum plus contemplati va videatur, quam 
activa, &c. 

And the Mirror ſaith, Abuſion eſt que tient pleas per Dimenches (i, Sabbath 

dapes) ou per auters jours defendus, ou devant le ſoleil levie, ou noctantre, ou in 


diſhoneſt lieu. 


27 H 6. cap. e. 


Mirror ca. 5. & :. 


C Purview eſt per aſſentment des Prelates.] which is erpzer, 
ſed, not that the Pꝛelates aſſented alone, but that it was enacted by the King 
with the whole allent of Parliament, which is implied by theſe woꝛds, 
Pur view eſt, and this Ac is centred into the Parltament Roll with the reit 
made in this Parliament. But per aſſent des prelates is added to manifeſt that 
this Ac concerning the croſſing of a Canon of the Church was cnaced by 
their allents. 

And here it is wozthy of obſervatton, that albeit divers Judges of t 
Realme were men of the Church, as Britton, Martin de Patteſſiull, Wil- of the Inſtitutes, 
liam de Raleighe, Robert de Lexinton, Henricus de Stanton, and many 2. 
others; and that the honourable Officers of the Realme, as Lozd Chaun⸗ 
celloz, Lozd Treaſurer , Lozd Pzivic Seale, Maſter of the Rolls, gc. 
were in thoſe dayes men of the Church, yet they ever had ſuch honourable 
and true-hearted courage, as they ſaffered no incroachment by any fozein 
power upon the Rights of the Crowne, oz the Kawes and Cuſtomes of Li.s. fol. t. Carre 
the Realme , as in Cawdryes Caſe in the fifth part of mp Repozts is drics Caſe. 


— wewed, and much moze (if it were requiſite) map be ſaid in that 
ehalfe, 


C En Assiſe de Novel diſſeiſin, Mordaunceſter , & 
Darrein preſentment.) Hereof Britton ſaffh, Les Evelques nequident & Brit. ubi 


z Fas on 3 . - 1 ſu A. 
Prelats de faint Eigliſe fount — que Aſſues, & Jurics ſont prites en ti- . 
els temps per reaſonable encheſons. 


he See the firſt part 


C Advent. Adventus Domini in carne, et incipic die Dominica 
prox im ante feſtum Sancti Andreæ, vel ipla die Sandti Andteæ, ſi in Dominica 7 afl. p. y. r 4 aſſ. 45 
venerit; and endeth eight dages, alter Twelle· tide, oz the Epiphany, 


C Sepruageſime.] $excuagelioa beginneth on the third Sunday 
befoze Sh;oveſundap , and endureth till eight dayes after Eaſter. 


Y m C Qua- 
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—— Quadrageſima beginneth the fr Sunday in Lent, b 
endureth all 


C 


Ee 
* the 
in (his Be 

& by our B 
king thereof, 


ceo pria le Roy as Eveſques.] Satte and gav won 
s further, but never hinder any god wozk, 

Canon abovbeſaid toke no place in other Actions not names 
(if 82 e times loꝛbidden by the Canon) is mani 
Bokes, nd common epporiencs iy all ages fince the mn 


— ä — — — — — — ——ñ— — = _ — —— 


STATUTUM 


Jabs sss es gs es 88 888g 


Statutum de Bigamis, 
Editum Anno 4 Edw.1. 


- — 


T is called Statutum de Bigamis of the Fift Chapter of this Parliament, 
| wherein thoſe that be Bigami, are barred of the pzivilege of Clergie. 


[* præſentia venerabilium patrum quorundam Epiſco- 
porum Angliæ, & aliorum de conſilio Regis, recitatæ 
fuerunt conſtitutiones ſubſcriptæ, & poſtmodum coram do- 
mino Rege & Conſilio ſuo auditæ & publicatæ, quia om- 
nes de conſilio, tam Juſticiarii, quam alii concordaverunt, 
quod in ſcripturam redigerentur ad perpetuam memoriam, 
& quod firmiter obſerventur. 


Here map pon obſerve the ancient ozder of pꝛoc ding in Parliament foz 
paſſing of Bills; firft a ſelect Committee of certatn Biſhops, Barons, and ſome 
of the Commons, with the Judges aſifants (who after are expzefiynamed) 
exp;efſed here under theſe wozds, Et aliorum de conſilio regis, (foz at this time 
the Lozds and Commons ſate together) and after the Committe of both Houſes 
had reſolved hereupon, then to Repozt it to the whole Councell here expꝛeſſed 
under theſe wozds | Audirz & publicatæ: ] which oꝛder in the ſeverall Houſes is 
continued to this dap. 

Shard beholding the manner of the penning of this Aa, was of opinion that 


it was no Ac of Parliament; but the contrary is holden by many expzeCe autho⸗ 


rittes both befoze,ant after him. And theſe wozds in the firſt Chapter | Concord 
eſt —— & alios ſapientes de conſilio regni] do pzove it to be by autho- 
rity of Parliament, foz Conc lium regni is the Loos and Commons legally 
called Commune conci lium regni. 


C Quia omnes de conſilio, tam Juſticiarii , quam alii 


concordaverunt, &c.] And becauſe this was done by the advice of the Ju · 
ſices, and was bat a declaration of the Common Law concerning aid prier of 
the King, and Warranties, as by the. wozds of the Act it appeareth, therefoze 
they are inſerted into the Act with this addition , Qui conſuetudines & ulum ju- 
diciorum hactenus habuerint; And Sir Ralph de Hengham was chief Juſtice of 
the Kings Bench, and Sic Thomas de Weyland chtef Juffice of the Court of 
Common Pleas at this Parliament. 
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30 Aſſ. f. 8 Ez. 
Dower 169-5 E, 
3-65-9E.3. 33. 
10 E.3.26-39E.3 
Iz, 13. 

2 H. 7.7. 4H. · 1 
2. tit. Aide le 
roy 33+ 


Imet leges Inx, 
An. dom. 727. 


Inter leges Alu- 
redi regio, Anno 
dom. geo. 


Inter leg es - 
thelſtani, anno 
dom. 940 · 


Inter leges E- 
theldredi, anno 


dom. 1016. 


See the firſt pare 
of the Inſtitutes, 
ſect. 134. 


3 H. 6. 56. fic ad- 
judicatut tem- 
pore- E. 1, 


Statut. de Bigamy. Cap. i. 


CHF 4 


E placitis ubi tenens excipit, quod fine Rege reſpon. 

dere non poſsit : Concordatum eſt per Juſticiarios, & 
alios ſapientes de conſilio Regni domini Regis, qui conſue. 
tudines & uſum judiciorum hactenus habuerunt , quod 
ubi feoffamentum factum fuerit per Regem, & char ſu. 
per hoc confecta, tantum ſe habeat, quod ſi alia perſona 
per conſimile feoffamentum et conſimilem chartam tenere- 
tur ad warrantiam, Juſticiarii ulterius procedere non potue- 
runt, nec hucuſque proceſſerunt, niſi ſuper hoc prece- 
ptum a Rege habuerint, nec videre poſſunt quod proce. 
dere poſsint. 


C Per Juſticiarios, et alios ſapientes de conſilio regni 


domini reg1s.] Here was uſed the ancient fozms of Parliaments, when 
the Acts were Rex ex conſilio ſapientum, &c, 

At a Parliament golden by King Inas, anno Domini 7527. the Statutes be. 
gan thus, Ego Inas Dei beneficio rex ſuaſu & inſtituto Cenredi patris mei, Heddz 
& Erkenwaldi epi ſooporum meorum, omnĩum ſenatorum meorum, & natu maj» 
rum ſapiemtum li mei in magna ſervotum Dei frequentia, & c. Hete ts the 
Parliament expzeſſed, as it conttnneth to this dap. 

Has ego Aluredus rex ſanddiones in unum collegi, & . multa tamen que nobis 
minus commoda videbantur ex conſulto partim antiquanda, partim inno- 
vanda curavi. 

And again, Hzc ſunt ſenatus conſulta ac inſtituta, & c. quæ a ſapien- 
tibus recitata ſzpius, atque ad communem Regni utilnatem amplificata 
func. 

Decreta actaque ſunt hæc omnia in celebri Grantaleano concilio,cui Wolltans 
interfuit Archiepiſcopus, & cum eo optimates & ſapientes ab Æthelſtano cyocati 
frequentifſimi ; this is that Grandceſtier in Cambridge-ſhire, of which the 
Poet ſafd, 


Olm Grauta fuit multis urbs inciyta rebus, 
Nu crenim magnum mil niſi nomen habet. 
And that great Parliament which Etheldred held, is called Sapientum conci- 
lium: and moze of this kinde might be remembʒed. 
C Qui conſuetudines & uſum Judiciorum hactenus hi 
buerunt.] #03 of ancient,and at this time many of the Nobility and of the 


Clergie were expert in the Laws and Cuſtomes of the Realm, and had judicial 
places, as partly herebp, and moze at large may appear in the firſt part of the 


Inſtitutes. 


C Tantum ſe habeat, quod ſi alia perſona per conſimil 
feoflamentum et conſimilem chartam teneretur ad warran- 


tiam, Juſtic ulterius procedere non potuerunt.] By this bzanch, if 
the King give lands with clauſe of an expzeſle Warranty, pet the ** 
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wall not habe oz recover in value againſt the King, without ſpeciall wozds that « :7 E.;. 12. 


the King Wall ye ld lands in value upon ebiction, gc. and nevertheleſſe, in that 
caſe he ſhall have ald of the King by the generall purview of this Law, foz it 
is foz the honour of the Bing, that he aid the Patente with anp Recozds oz evi» 
dence that he bath foz maintenance of the eſtate which he hath granted and 
warranted to him, But if the King exchange lands with another by this war- 
ranty in Law, the King is bound to Warranty, and to pœld in value, and ſo it 
was adjudged,Hil.6.E. I. in communi banco Rot.. William Brewſes caſe, Wallia, 

b If the King give lands to one in fe, by this wozd Dedi, this bindeth not the 
Ring to Warranty, and pet the Patentc ſhall have aid of the King by the letter 
of this bzanch, becauſe in that caſe another perſon ſhould be bound to Warranty 
by this wozd Dedi : And ſo it is, albeit the tenure by the Patent is to hold of 
the chief Lozds. 

c If it appear fo the Court, that the Letters Patents, oz other canſes of aide 
Frier be void, againſt Law, oz inſufficient in Law, no ald Wall be granted, foz 
the Law will not ſuffer thoſe things to be aided oz maintained by the counte- 
nance of Law, which appear to the Court to be void, againſt Law, oz inſufft- 
tient; Ubi lex aliquem cogir oſtendere cauſam, neceſſe eſt quod cauſa fit juſta 
& legitima. 

1 And accozding to fozmer authozities of Law, ſo was it adjudged 43 Eliz. in 
Foxleys caſe, and that aid prier ought not to be uſed ſoʒ delap of Juſtice, ſe nota ; 
ble and ancient Recozds ; and where Feoffamentum and Charta mentioned in 
this Chapter muſt be taken foz lawfull Feoffments and Charters, as in 
other caſes, 

e And as it hath bien ſaid in the caſe of aid prier, ſo it holdeth in all points, in 
the caſe when the Tenant oz Defendant pꝛapeth not in aid, but a Writ de Do- 
mino Rege inconſulto is bzonght and directed to the Judges; if it appear to 
the Court, that the cauſe is not available oz ſafficient in Law, the Court ought 
to diſallow the Writ, and to pzoc&d in the cauſe; and if the cauſe appear to the 
Court to be juſt and lawfall (as in our Boks it appeareth to be, and not bought 
foz delap) then the Judges ought to ſurceaſe, tc. and ſo it was reſolved, Mich. 
34 & 35 Eliz. in Communi banco, betwen Giles Blofeild PI in ejectione firmz 
of the demiſe of Reighnold Carl of Kent Plaintife, and Thomas Havers Far- 
mn -4 2 Carl of Arundel] Deſendant, of the Pannour of Winfarthinge 

u Suffolk. 8 
t Upon the aide prier, 02 Writ, the award is Quod tenem ſive deſendens ſe- 
quatur penes Dominum Regem, and the Tenant oz Defenbant ought to remove 


the Recozd into the Chancery, and in caſe of the aide prier the plea is not put 
without dap. 


¶ Niſi ſuper hoc præceptum a rege habuerint.] This Prz- 
ceptum is by the Kings Writ of Procedendo, whereof there be two ſozts, viz. 
in loquela & ad judicium; foz the Kings Commandments in judictall pꝛoceæd 
ings are ever by Writ, accozding to the conrſe of the Common Law, whereof 
pou map read in the s Regiſter, F. N. B. and our Boks ; and which Writs the 
Ring , Ex merito juſticiz , in due time ought to grant; foz the Ktng himſelf 
by the great Charter is pzeſumed in Law to ſit in Court, and to ſay Nulli ven- 
demus, nulli negabimus, vel differemus juſticiarn, vel rectum; dat if a Title doth 
appear foz the king to the poſſeſſion, then no Procedendo ſhall be granted. 


CAP. 
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CAD. II 


N certis autem caſibus, utpote ubi rex confirmaverit, yel | 


ratificaverit factum alicujus in rem alienam, vel rem 
aliquam alicui conceſſerit, quantum in ipſo eſt, vel ubi 
charta profertur, quod rex tenement aliquod reddidert, 
nec clauſula aliqua in ea contineatur, per quam warranti- 
zare debeat, & in conſimilibus caſibus, non erit ſuperſe. 
dendum occaſione confirmationis, ratificationis, concelsionis 
ſcu redditionis, aut aliorum conſimilium, quin poſtquam hoc 
regi fuerit oſtenſum, ſine dilatione procedatur. 


C Ubi rex confirmaverit, vel ratificaverit.] here be ths 
caſes where ald, ic. ought not to be granted of the King, noz the Court ſarceale 
by fozce of a Writ De domino Rege inconſulco: whereof the firlt (s, when the 
Ning confirms oz ratifies,xc. which muſt ſo be undet ſtod, when the confirmation 
giveth no eſtate, and if it giveth any effats,where no rent oz ſervice is reſerved, 
o2 where in like caſe (as hath been ſatd) another perſon were not bound to War: 
ranty ; bat if a rent oꝛ ſervice be reſerved, and by the Action bzonght (it the De- 
mandant p2cvail) the rent oꝛ ſervice ſhould be defeated, then there is god cat 
of aide prier, tt. 02 if a common perſon were in that caſe bound to Warranty, 
then is the confirmation in nature of a Feoffment, and within the firſt Chapter: 
what hath been (aid in caſe of confirmation, the ſame holdeth in caſe of releaſe, 


C Alicui conceſſerit, quantum in iplo eſt. ] were is the ſ⸗ 
cond caſe where no alde ought to be granted, fo2 the King granteth bat his own 
eſtate without any Warrantp- 


C Quod Rex tenementum aliquod reddiderit, nec du. 
ſula aliqua in ea contineatur , per quam warrantizare de. 


beat, &c.] This is the third caſe where no aide (hall be granled, in caſe 
a reſtitutton, 


C Poſtquam hoc regi fuerit oſtenſum, ſine dilatione 


rocedatur.] Here ſome have ſuppoſed, that in theſe th2& caſes ade ſhoal 
be granted, but by fozce of theſe wozds , that no ſearch ſhould be granted, 
whcrein two crrours be committed: 1. That aide should be granted, which 
is againſt the expzeſſe letter of the Statute, Non erit ſuperſedendum, &c. and 
againſt the Bok of 39 E. 3. ubi ſupra. 2. That in caſe of aide prier of the Ring 
oz of the Writ De domino Rege inconſulto, no ſearch ought to be granted, bit 
onely in a petition of Right. 

And if ald had ben in any of theſe thz& caſes erronfoufly granted, the Tenant 
02 Defendant ſhould have a Procedendo ſine dilatione, that is, without delay and 
of come, which is the ſenſe of theſe wozds, 


CAP. 


r Statut. de Bigamis. 
4 


E dotibus mulierum ubi aliqui cuſtodes hæreditat 

maritorum ſuorum cuſtodias habent ex dono vel con- 
ceſsione Regis, ſive cuſtodes rem petitam teneant, ſive hæ- 
redes dictorum tenementorum vocentur ad warrant”, ſi 
excipiant, quod ſine Rege reſpondere non poſsint, non ideo 
ſuperſedeatur, quin in loquela prædict, prout juſtum fuerit, 
procedatur. 


This Statute having not been put in pzint untill towards the latter part of 
the raigne of H. 8. und thereby. as it ſeemeth, not commonly known ; there have 
divers alde pꝛapers been graunted directly againſt both the points of the par- 
view of this Statute, as well when the Writ of Dower hath been bzought 
againſt the Kings Gzauntee oz Committee, as where the heire came in as 
Uowchce in his caſtodp ; and the like rule Brian gave in 4 H. 7. but when 
Juſtice Townelend remembzed him of this Statute of Bigamis , the aide was 
over ruled. 

And at the Parliament holden in 18 E. 1. an Ac is in the Parliament 
Roll thus entred, Quod viduæ recipiant dotem de terris in cuſtodia Regis 
exiſtentibus, Dominus Rex præcepit Jaſticiarits de Banco, quod viduz poſt 
mortem virorum ſuorum petant dotem ſuam, &c. & quod in placitis illispro- 
cedant ſecundum communem legem Regni , & quod partibus faciant debitum 
Julticiz complementum. 

Do as ſeeing the letter of this Chapter of 4 E. 1. extends but where the 
King hath graunted the cuſtody over, oz where the heire came in as Uotw- 
chee, this Act of 18 E. 1. made about fourteen peares after, addeth, that theſe 
Wivowes hall recover Dower againſt the deire in the cuſfodp of the King, 
where the King graunteth not the cuſtody to any, but keepeth the lands in his 
owne hands. And J am verily perſwaded; that ſeeing the graunting of aide, 
where no aide was grauntable , was not any Erroz ( wherebp the judge- 
ment might be reverſed) ſome Judges either foz that cauſe, oz foz feare, have 
graunted aide of the King in many caſes , where it was not to be grauntey 
by Law, and the rather, foz that in ancient times aides of the King were 
little oz no delap at all; foz Writs of Procedendo were ſpeedily graunted, 
whereas of later times aides pzapers , and ſpecially Writs De Domino 
— inconſulto are uſed meerlp foz delay of Juſtice; and that foz no ſmall 

me, 


CAP. FF. 
De purpreſturis, ſeu occupationibus quibuſcunque factis 


ſuper regem, ſive in libertatibus, ſive alibi: Concorda- 

tum eſt quod tempore regis H. diffinitum erat & concordat, 
quod ubi occupatores ſuperſtites fuerint, Rex de * re- 
umat 
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Glany.li.g.ca.11 


Cap. Icineris, 


Glany.ubi ſupra. 


Statut. de Bigamu. Cap.g; 


ſumat ſili rem taliter occupatam de manibus occupantium, 
quod etiam de cætero in regno obſervetur. Et ſi aliquis de 
hujuſmodi reſumptionibus conqueratur, prout juſtum fue. 
rit, audiatur. 


This Ac is but a confirmation of a fozmer Statute made in the raigne 
of King H. 3. 


De purpreſturis. Purpreſtura commeth of the French wund 
Purpriſe, 02 Pourpris, which fignifieth an incloſure oz bullding, and in legal 
underſtending ſignifieth an incrochment upon the king, cither upon part c. 
the Kings demeſne lands of his Crown, which are accounted in Law as re 
publicæ, & ſemper favorabile fuit in omni republica principis patrimorium; 
oz in the high-wayes, 02 in common rivers, oz in the common ftreets of a City, 
oz generally when any common nuſans is done to the King and his people, endes. 
vouring to make that pztvate, which ought to be publique, whic!; Glanyj!! der 
aptly deſcribeth in theſe wozds, Dicitur autem purpreſtura, ve! por teſture pro- 
prie, quando aliquid ſuper Dominum Regem injuſſe occupatur , ut in domini- 
cis Regis, vel in viis publicis obſtruct', vel in aquis publ cis tranſveriis 4 +: 9 | 
curſu, vel quando aliquis in Civitate ſuper regiam plaicam gig] dit 
occupaverit, & generaliter quotes aliquid fit ad nocumat m Regt! an- 
ti, vel Regiæ viz, vel Civitatis. 

It was an Article of the Ep3c befoze this Aa to enquice De p pi t/ocis 3) 
ſuper Dominum Regem, ſive in terra, five in mari, five in aque duct, fi 
libertatem, five extra. 

It appeareth alſo by Glanvill, that there be alſo purpꝛeſtmes done fo db. 
jects, but this Chapter treateth onelp of parpꝛeſtuces done to the Ling and 


bis people. 


Seu occupationibus. Here occupationes are taken foz nſarpations 
upon the King, and it is pzoperly, when once uſurpeth upon the King by uſing 
of Liberties and Franchiſes, which he ought not to have: and ag an unjuſt Cn: 
try upon the King into lands oz tcnements is called an intruſion, ſc 2nar 
lawfull aſing of Franchiſes oz Liberties is ſaid an uſurpation, bat occupuiones 
in a large ſenſe are taken foz purpꝛeſtures, intruſions, and nſurpations. 


Seu in libertatibus, five alibi.] Chat is to ſay, within libertis, 
o2 places that have franchiſes, oz pziviledges,oz without. 


Ubi occupatores ſuperſtites fuerint.] This was a Law « 
great equitp, foz it extended not but to the wzong doers themlelves, 


J Rex de plano reſumat.] Chat is, may clearly reſeiſc. But 
this is to be intended upon due conviction, foz ſo ſaith Glanvill, Et qui per a- 
ratam ipſam aliquam hujuſmodi feciſſe purpteſturam convictus fuerit, in mute 
ricordia Domini Regis remaneat, & c. & quod occupavit, reddet. 
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Et ſi aliquis de hujuſm' reſumptionibus conqueratur, xc. 


And pet luch releiſares ſhall not be finall, but the party grie ved complaine 
of ſach reſeiſures, Ec prout juſtum fuerit, audiatur. : — 


Ss = wn W „ ©. Sr na 


AT, 


Cap.s. Statut. de Bigamis, 


C 


E Bigamis quos dominus Papa in concilio ſuo Lug- 

dunenſi omni privilegio clericali privavit, per conſtitu- 
tionem inde editam, & unde quidam Prælati illos qui effe- 
cti fuerant Bigami ante prædictam conſtitutionem, quando 
de ſelonia rectati fuerunt, tanquam clericos exegerunt ſibi 
liberandos: Concordatum eſt & declaratum coram rege et 
concilio ſuo, quod conſtitutio illa intelligenda ſit, quod ſive 
effeti fuerint Bigami ante prædictam conſtitutionem, ſive poſt, 
de cætero non liberentur prælatis, immo fiat eis juſticia ſicut 
de laicis. 


De Bigamus.| Bigamus is he that either hath maried two oz moze 
wives, oꝛ that hath marted a widow, as it appeareth in the Statutes of 18 E.z. 
cap. .1 E.6. cap. 12, 


Concilium Lugdunenſe, &c. The conſtitution here mentioned 


is in theſe wo2ds, Altetcationis antiquæ dubinm præſentis declarationis oraculo 
decidentes Bigamos omni pri vilegio clericali declaramus eſſe nudatos, & ccertioni 
fort ſecularis addictos, conſuetudine contraria non obſtante; ipſis quoque anathe- 
mate prohibemus deterre tonſuram, vel habitum Clericalem. 

£ his conſtitution is hereafter in this Chapter explained. 

This Councell was holden at the City of Lyons fn France, Bonifacius the 
eight being Pope, 

At the Councell of Lyons, Britton and Fleta ſap, at Lateran ſaith Bracton, the 
Pope endeavoured to take away the pꝛeſentations from Pztnces and Lay Pa- 
trons to pzcſent by Laps, ſoz that the conſtitutton ſaith, Quod collatio beneficii 
eſt res ſpiritualis, & aliter credentes eſſent hzrerici,&c. and the Common Law 
ſaith,that a pzeſentation to a benefice ts tempozall,and ſo it is declared by divers 
Acts of Parliament. 

At this Councell after fire moncths the Dioceſan ſhall pꝛeſent: the Regiſter 
laith, that ts pꝛeſent by Laps was Dioceſanis ſpecialiter indulcum after ſixe 
monthe, and pet it after the fire moneths the Patron pzeſent befoze the Dfoce- 
ſan * he ought to receive his Clerk, not withſtanding the generall 
Councell. 

But when the Kings turn came ko pzefent Jure Coronæ by Laps, the Regi- 
ſter laith, Nullum tempus occurrit Regi ex conluetudine hactenus obrent' in 
Regno Angliz, ſo as the Councell did not binde the right of the Bing, no could 
the Dlocelan pzeſent by Laps untill it was ei indultum; that fs, untill it 
was allowed to him bp conſent of the Realme with ſuch limitations and reſtri⸗ 
ctons, and with binding him in many caſes to give notice, as was thought 
eſt and reaſonable in Subjects caies, fo2 the better ſervice of God and 
inſtruction of the people. But the Bing, who is Supremus Dominus, loſeth 


not his p;clentation by any Laps at all, the ſaid conſtitation notwith: 
ſtanding, 


T7 Unde quidam Przlati, &c.] Certain Pꝛelates did interp2ct the 
lald generali Councell to extend oncly to ſuch as became Bigami after the 
n Cour 
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Councell, and they challenged ſuch Clerks, as were bigami befoze that Conn 

See Art.Cler. ccll, when they were arraigned ſoz felony, and required to have delivery 
cap. 15. ol them. 

Bat hath the Parliament power in theſe caſes to make Declarations - 

2 R. x. cap. C. Pea, and in greater, foz by authozitp of Parliament it was declared, that Urban 

the twelfth was duly elected, and ought to be accepted Pope; the truth is, that 

the Cardinals fozſok Urban, and elected Clement the ſeventh, therefoze it was 

enacted that all Benefices and Poſſeſſions of Cardinals rebels within England 


ſhould be ſeiſed, ic. 
Theorike, This Schilme between theſe two Popes continued 3 9, years, till the Com, 
Crentz. cell of Conſtance, one curſing and wart ing with another, in ſo mach, that by rex 


ſon of this ®chiſme,above 200000. Chʒiſtians were miſerably lain, this Urban 
dzowned , five Cardinals flew the Biſhop of Aquitane, gave authozlty to 
Spencer Biſhop of Norwich againſt Clement the Antt-pope. 


« Concordatum eſt et declaratum coram Rege et con- 


cilio ſuo quod conſtitutio illa intelligenda ſit.] Here the Bg 


by adviſe and counſell of his high Court of Parliament doth expound and er- 
plain this conſtitation made at the ſaid generall Councell, and declareth where 
Clergy ſhould be taken away tn reſpec of Bigamp, 
And this interpꝛetation of the Parlinment was againſt the pzaciſe of the 
Pꝛelates, as befoze it appeareth, and contrary to the tuſtome befoze uſed, as by 
the conſtitutton it ſelf appeareth. 
1 E Cort. But the true canſe of this declaration by Ad of Parliament was, that laing 
\"He4:gE., the Judges ofthe Common Law were Judg::s ol allowance oz diſallowance « 
29. 21 E.4. Co- Clergy to him that was arraigned offelonp, and that the ſaid conſtitution tube 
r2%44. 15,H.7-9 awap the pꝛiviledge of Clergy, and by co-1ſequent the lite of man, the Judges, 
befoze thep allowed of the ſaid conſtitution, would have it declared by authozity 
of Parliament. 
Rot. Parl. 1 E.z, This Law to depzibe men that wyce bigami of the pziviledge of their Cler 
nu.63- 1 E. C. i gp was complained of in Parliament, in 5 i E. 3. and by King E. o. in the firſt yen 
ol his raigne whollp abzogated and taken away. 
| It fell out at this Councell of Lyons mentioned in our Ad (as our Hifo 
William S 12» ties repozt) that the PopesWardzobe in that City / wherein was that deteſtable 
— Prottes Charter which King John made to the Pope to bzing the Crown of England. 
; ſer vage tothe S of Rome) then was whollp conſamed with fire ; a divine and 
Rot.Parl. anno flerp revocation of that moſt unj/aT and fozceleCe Charter, as was unanimouſly 
40 E. 3. nu. f. Rot. reſolved both in Parliament and elſewhere. 


clauſ. 3 E. 1. 
memb.g. in ſche- 
dula. 3 3 n e 


„ . 


N Chartis autem ubi continentur (Dedi et conceſsi tale 
tenementum ſine homagio, vel ſine clauſula quæ conti 
net Warrantiam, et tenend' de donatoribus et hæredibus {us 
per certum ſervitium ) Concordar' eſt per eoſdem Juſticir, 
quod donatores et hxredes ſui teneantur ad Warrantiam. 
Ubi autem continentur (Dedi et conceſsi, &c.) tenendum de | 
capitalibus dominis feodi, aut de aliis, quam de feoffato!- | 
bus, vel hzredibus ſuis , nullo ſervitio ſibi retento, fine bo. 
maglo, 


Cap. G. Statut. de Bigamm.. 


magio, vel fine dicta clauſula Warrantie, hæredes ſui non 
rencantur ad Warrantiam. Ipſe tamen feoffator in vita ſua 
ratione doni proprit tenetur warrantizare. Prædict' autem 
conſtitutiones editæ fuerunt apud Weſtmonaſterium in Par- 
liamento poſt feſtum ſancti Michaelis, Anno Regni Regis 
E. filii Regis H. quarto, et extunc locum habeant. 


There be two bzanches of this Ad, and two conſequents thereupon, the firſt 
bꝛanch is, that where Dedi is contained in a De&d (albeit there be no other war- 
ranty) to hold of the Donoz and his hcires (as at the making of this Aa, viz. 
in4E.1. a man might have done) there the froffog and his heires had bene 
bound to warranty, and this was the Common Law; foz where Dedi ts accom: 
panied with a perdurable tenure of the feoffoz and his heirs,thereDedi tmpozteth 
a perdurable Warranty foz the feoffog and his heires to the feoffee and his heirs; 
and here with agreth Glapvill, Tenentur autem hxredes donatorum donationes 
& res donatas ſicut rationabiliter factæ ſunt, i lis quibus factæ ſunt, & hæredibus 
ſuis Warrantizare. 

And Bracton here wih agreth ſaving. Et ſciendum eſt quod ad omnes Char- 
tas de ſimplici donatione competit tenenti Warrantizatio, & tenentur donatores & 
eorum hæredes ad Warrantiam, (i hora congrua, & modo debito cum proſecu- 
tione competenti vocati fuer ad Warrant iam, niſi forte in Charta de teofta. 
mento contrarium exprimitur. And in thoſe dapes regularly tte done did 
hold of the dono2, unleſſe there were a ſpeciall limitation to the contrary, And 
when the feeffement was made by this wozd | Dedi| to hold of the donoz and his 
heires, then he and his heires are bound to Warraatp. 

The conſequent is, that although there be an expꝛeſſe Marrantp contained in 
the Ded, pet that taketh not awap the Warranty that is w2onght by tozce of 
— but the feoffa map take advantage either of the one, oz the other at his 
pleaſure. | 

The ſecond bzanch is, that where Dedi is contained in the Ded, fo hold of the 
chicfe L030, and not of the feoffo2, there, although there*wcre no other Warranty 
in the Ded the feoffo2 (hall be bound to UWlarrantp during lte. Britton ſaith, 
di le purchaſor ſoit del done challenge in ſa ſeiiin, ſi ert le donor tenu de 
garranter auter ſon done tant come il vivera, tout ne ſoit a ceo oblige per eipeci- 
altie de eſcript tout face le purchaſor de czo homage a auter que al donor, 
come al chiefe Seigniour. 

It the gift be made to hold of the chicſe Lozd of the fe, then Dedi 
bindes none to Warranty, but hin that mate the gift, 

And it is to be known that ſince the Statate of Quia emptores, 18 E.1. the 
fcoffe in f& fimplc doth hold of the Thicfe Lezd, and thereloze at this day in 
that caſe the feoffoz is onely bound to Warranty during his life ; but if a man 
at this day give lands in taile by the wozd Dedi, the Donoz and his hctres are 
bound to Warranty; and (o it is of a leaſe foz life, reſerving a rent, though it be 
without Deed, 

The conſcquent hercupon is, that albeit there be in this caſe of the ſecond 
bzanch an expzeCeWarranty, the fcoff&e may take advantage of the one oz the 
— upon the firſt bzanch hath bern ſald. Scr kez this Nokes caſe 

elald. 


J Sine homagio.] The Law was generally bolden in thoſe dayes,that 
homage being parcell of the tenure reſerved to the feoſfo2 and his heires, impoꝛ⸗ 
ted a Warranty to the leoffœ and his heires, and ſo much ts implied by theſe 
wo2ds in this Act, Sine homagio, that is, without any Warranty by reaſon 
of homege, but that was ever intended, io long as the Tenancy contt- 

An: nue d 
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nucd by deſcent in blod of the firſt purchaſer, foz if the Tenement were tranf, 
ferred out of his blod by feoffement, oz any other tranſlation, in that caſe the 
Cenant would vonch his Fcoffoz oz his hetrs, if he had any Warranty, but nat 
in reſpect of the Bomage: And that this was the ancient Law, appeareth by 
Sum- 13.92.44 Glanvile, who (afth, Si aliquis alicui donaverit aliquod tenementum pro ſervitio 
LE age homagio ſuo, quod poltea alius verſus eum dirationaverit, tenebitur quidem 
dominus tenementum id ei warrantizare, vel competens excambium ei reddere, | 
Secus eſi tamen de eo, qui de alio tenet feodum ſuum ſicut hæreditatem ſuam, & 
unde fecerit homagium, quia licet is terram illam amittat, non tenebitur daminy; 
ad eſchambium; and this is ſignified in the doing of Þomage, Homagium { do- 
minus recipere voluerit · tune in ſignum warrantiz acquietationis & defenſioris 
Vide the firſt manus tenentis infra manus ſuas tenere debet, dum tenens profert verba homagii, 
part of che In. And this dap it haldsth in caſe of Yomage Aunceſtrell, 


ſlitutes ubi ſup. 


ES" donatoribus & hæredibus ſuis.] &0 it is it a body Pal: 

mi cher tique 02 Incozpozate had by Ded, wherein Dedi was contained, infeoffed ano 
ther to hold ol him and his ſuccefſogs, this had created alike Warranty, as in this 
Act is menttoned. 


Concordatum eſt per eoſdem luſticiarios.] That is ( 


bath ban ſat befoze ) cnacted accozding to the advice, and reſolution of the 
Juffices. 


lpſe tamen fecflaror in vita ſua.] ge letter of this 9c 
extends but to the Feoffoz upon a Feeffment made, but if Dedi doth enure by 
wap of releaſe oz corfirmstton, it tmpozteth a Warrantp during the life of him 
that makes the Ded; ſo it is if a reverſion expedant upon an eſtate fo pers, 
life, 02 in tail be granted by this wozd Dedi, and Attoznment bad, here Ded 
doth impozt a Warranty, though the ſtate paſſeth not by way of feoffment ; ſo it 
is of a Rent, of an Advowſon, oz the like. 
Bra. ubi ſupra, Brtacton faith, Si vero chatta fuerit de confirmatione, non ſequitur inde ann. 
48 E. 3. 2. a. ti ⁊atio, niſi in ſe cont ineat donationem; ut ſi dicatur, do, & confirmo tali & here- 
14 H. 6. 25. dibus luis, &c. If a man by Dedi letteth land fo; liſe, by this the Tele ſhall 
vouch the LeCoz (thcugh the reverſion be granted awap) and pet the Leſſo) is 
not pꝛoperly Feoffator, 


11 UH 6. 4 H. © Ratione doni pro r11 tenetur warrantizare.] gibeit in ti 


> pſp = "a, places befoze in this Ac Dedi & Conceſſi are coupled together, yet theſe words 
f Rat ione dont proprii do appʒopꝛiate the Warrantp to Dedi onely; and agreable 
to this expoſition in our Boks is the common and conſtant opinion cf learned 
men at this dap. 
39 Eg. 26. Two Jointenants make a feoffment in fe by this wo2d Dedi, the one dyes.tht 
ſut vivour wall be vouched , and render in value foz the whole; foz though the 
1117.13 ſtate paſſed (rom both, and the Statute ſafth, Ratione doni proprii, pet each of 
them did warrant the whole bp this wozd Dedi , otherwiſe the ſarvivour ongh! 
not to have pelded the whole in value, as it hath ben adjudged ; and the reaſon 
is, foz that the heir of the Jolntenant that dyeth cannot be bound by the Wa 
tanty created by this wozd Dedi. | 
But if two Jointenants make a Feoffment in fee, with an expzeſſe War 
ranty foz them and their heirs to the Fcoffe and his hetrs, and the one of then 
dye, the ſur vivour ſhall not be vonched alone, but the betr alſo of the other, an? 
the recompence in value ſhall lye equally upon them; bat if the one of them have 
nothing, the other ſhall anſwer the whole; foz it is a Paxime in Law, Qui 
de una & eadem re duo onerabiles exiſtunt,unus pro inſufficientia alterius de inte- 
gro onerabitur. But in the ſald caſe of Dedi, the ſur vivour was onely charge 
able with the Warranty, 


——— — — 


Statutum 


AE NEN Nesse 


Statutum de Gloceſter, 
Editum 2Anno 6 Edw.r. 


* ——— — — 


— — 


His Parliament was holden at Gloceſter bozdering upon Wales, foz the 
better pzeſervation of peace in Wales, Lluellin P3ince of Wales, and 


the Welſh-men being a little befoze this Parliament bzought to 
quictneſſe. 


An du grace M. CC. Ixvii. & del raigne le roy Ed. fits 
le roy Henry, vi. a Glouceſtre le moys Dauguſt , pur- 
view ante meſme le roy, pur amendement de ſon roialme, 
& pur plus pleiner exhibition de droit ſicome le profit dot- 
fice demaunde , appelles les pluis diſcreetes de ſon roialme, 
auxibien des greinders come des meinders. Eſtablie eſt er 
concordantment ordaine, que come meſme le roialme en 
pluſours divers caſes, auxibien des franchiſes, come dauters 
choſes, en les quels ley avant fallit, et a eſchever les treſ- 
greves damages, et les nient numerables diſheriſons, les 
quels icel maner default de ley fiſt a la gent du roialme, eit 
meſtier de divers ſuppletions de ley, & de novels purveian- 
ces: Les eſtatutes, ordeinments, & purveyances ſuis eſcri- 
pres de tout la gent de la roialme deſormes ſoient farme- 
ment gardes, come Prelates, Countees, Barons, & auters 
del roialme clament daver divers franchiſes, & les quels exa- 
miner” & judger', le roy a meſmes les Prelates, Countees, 
Barons, & auters, avoit done jour. Purview eſt, & con- 
cordantment grante, que les avantdits Prelates, Countees, 
Barons, & auters cel maner de franchiſe uſent, iſsint que 
rien ne lour accreſer per uſurpation, ou occupation, ne rien 
ſur le roy occupient, jeſque al prochein venue ceo roy pet 
le countie , Ou a le procheine venue des Jultices errants, as 
common plees en meſme le countie, ou jeſques le roy com- 
mande auter choſe: ſave le droit le roy come il en voudra 
parler, lolonque ceo que il eit contenue en le briefe le roy. 
Et de ceo ſoient maundes briefes as Viſcontes, Bailifes, ou 
alters pur cheſcun demandant. Et ſoit la forme del briefe 
change, 
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change, ſolonq; la diverſitie des franchiſes, les quels cheſcun 
claime daver. Et les viſcontes per touts lour baillies ferront 
communement cryer, ceſtaſcavoire, en cities, burghes, & 
villes merchandes, & aylors, que touts ceux que aſcuns fran- 
chiſes claiment aver per les charters les predeceſlors le roy, 
royes Dengleterre, ou en auter maner, ſoient devant le roy, 


ou devant Juſtices en Eire a certaine jour & lieu, a mon- 
ſtrer quel manner de franchiſes ils claimant daver, & pet 
quel garrant. Et les viſconts melmes donques ſerront illonq 
perſonalment, ou lour bailifes et miniſters a certifier le Roy 
ſur les avantdits franchiſes , et auters choſes que celles fran. 
chiſes rouchent. Et ceſt crie deſtre devant le roy conteigne 
garniſement de iij. ſemaignes. Et in meſme le maner fet. 
ront les viſconts crier en oyer de Juſtices. Et in meſme le 
maner ſerront ils perſonalment, ou lour bailifes, et lour mi. 
niſters, a certifier les Juſtices de tiel maner de franchiſes, c 
des auters choſes que celles franchiſes touchent. Et ceſt cre 
conteigne garniſement de quarante jours, ſicome le common 
ſummons contient: iſsint que ſi la partie, que claime daver 
franchiſes, ſoit devant le roy, ne ſoit paz mis en defaut de. 
vant les Juſtices en Eyre, pur ceo que le roy de {a grace 
eſpeciall ad grant, que il gardera la partie de dammage quant 
a cel ajornement. Et ſi cel party ſoit impled' ſur tiels mu. 
ners de franchiſes devam un payer de Juſtices avantdits, 
meſmes les Juſtices devant les queux la partie eſt en ple, 
garderent le partie de dammage devant auters Juſtices, & de- 
vant le roy luy meſme, melq; il ſache per les Juſtices, que 
le partie fuit en plee devant cux, ſicome il eſt avantdit. Et 
ſi ceux que tiels franchiſes claiment aver, ne veignent paz 
al jour avantdit, donques ſoient les franchiſes en noſme de 
diſtreſſe priſes en la maine le roy per le viſcont del lieu, i- 
ſint quils tiel manner de franchiſes ne uſent, jeſques i 
veigne a receiver droit. Er quant ils veignent per cel diſtres, 
lour franchiſes eux ſoient replevies ſils les demand, les que 
replevies reſpoignent maintenant in la forme avantdit. Et 
peradventure les parties exceptent, quils ne debuient niem 
de ceo reſpondre ſans briefe original, donques fil puiſſe ele 


ſure que eux de lour proper fait, cient uſurpe ou occur 


aſcuns franchiſes ſur le roy, ou ſur ſes predeceſſors, dit lour 


ſoit que maintenant reſpoignent ſans briefe, & puis reſcei 
ven 
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vent judgement, ſicome le court le roy agardera. Et ſils 
diont ouſter, que lour anceſter, ou lour anceſters de meſmes 
les franchiſes morront ſeiſies, ſoient oyes, & maintenant 
ſoit le verity enquiſe, & ſolonque ceo aillent les avant en 
le beſoigne. Et fil ſoit trove que lour anceſters ent moruſt 
ſeiſie : donques eit le roy briefe original de ſa Chancery en 
forme fait de ceo. Le Roy mande ſalute au viſcount: Sum- 
mones per bone ſummonours un tiel, que il ſoit devant 
nous a tiel lieu en noſtre prochein venue en cel countie, ou 
devant nous Juſtices a primer aſſiſes, come ils en celles 
parties veincront, a monſtrer per quel grant il claime da. 
ver quitance de torn' pur ſoy ou pur ſes homes per tout 
noſtre roialme per continuation apres la mor: tiel jadis ſon 
predeceſſor. Et eiets les ſummonours & ceo briefe. Et fi les 
parties veignont al jour, reſpoignent, & ſoit reply & judge. 
Et ſils ne veignent, ne ſoy eſloinent devant le roy, & ſi le 
roy demurta ouſter en cel county, ſoit commande au viſcont 
que il le face vener al quart jour. A quel jour ſils ne veig- 
nent, & le roy demurr' ouſter en cel county, ſoit fait ſi- 
come en Eyre de Juſtices. Et ſi le roy depart del countie, 
ſoient les parties ajornes a briefe jour, & eient reaſonables 
delaies, juxte les diſcretions des Juſtices , ſicome en actions 
perſonal. Et les Juſtices en Eyre facent de ceo en lour oy- 
ers ſolonque lordeinment avantdit, & ſolonque ceo que 
tiel maner de plees debuient eſtre deduct. En oyer de pleints 
faits & affaires des bailifes le roy, & dauters bailifes , ſoit 
fait ſolonque lordeinment avant fait de ceo, et ſolonque les 
enqueſts de ceo avant priſes, et de ceo ferront les Juſtices en 
Eyre ſolonque ceo que le Roy lour ad enjoynt, & ſolon- 
que les articles que le Roy lour ad livere. Vide tout ceo 


in latin pluis plaine 30 E. 1. leſtat de Quo warranto tit. Fran- 
chiſes 5. 


Lan du grace, 1267.] This ſhould be 1278. foz that was An- Ver.Mag.Charr: 
_ wh this Parliament being holden in Auguſt, anno 6 E. 1. foz 1267, was 01.130 
51 H.3. 
This Chapter concerning Liberties and Franchffes, and the Quo warranto, 
(and intituled Statirum de quo warranto) bath been ſuppoſed by many to be 
enaced in Latin, Anno 30 E. 1. and therefoze ſome have omitted to inſert it in 
the 6. peare; but it is utterly miſtoken: fog the King in the 30. peare did publiſh 
and pzoclaime this Act under the great Seale, and doth recite it to be made, Anno 1 1% £1 28. 
Dom. 1278, and in the 6. peare of his raigne. Vide 14 E. 1. Inter original” de In the caſe of | 
Anno 14 E. i. Breve de libertatibus allocandis,and there is another Statute _ Strata Marcella. 
n 


Vide Vet. Magna 
Charta. fol. 1 30. 
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in 18 E.1; called Statutum de quo warranto novum, ſo called, in reſpec of this 
fozmer Statute. | 

And beſides,the Statute in French differeth from the recitall thereof in 30 E. 
which,foz that it agrecth with the Recozd, we will follow it when we come to 


the bodp of the Act, | 
Pur amendement de ſon Realme, & pluis plenier exhibiti- 


on de droit. Which by the ſaid Pzoclamation in 30 E. 1. is rendzed thus, 
Ad Regni ſui Angliz meliorationem, & exhibitionem Juſticiæ pleniorem: 
two excellent ends of a Parliament, Regni melioratio, that is foz the common 
god of the Kingdome, the Parliament being Commune concilium, and exhibj- 
tio Juſticiz plenior, foz nothing is moze gloztons,and neceſ[ary.then full execy, 
tion of Julkice. 2 

And it is added, Prout Regalis officii expoſcit utilitas ; and acco2dingly at 
this Parliament many pzofitable and juſt Laws were made, as one ſpeaking of 
this Parliament ſaith truly, In quo quædam de Regni ſtatu decrera ſunt, quz 
nunc ut jura, & æquitate plena maxime uſurpantur. And that J map ipeak once 
foz ail, it is wozthy oł oblet vation that the Statutes made in this noble Kings 
time ore ſo agrceable to common right and equity, as few o2 none of them have 
bien abzogated, but being founded upon theſe two pillars, (the amendment ol the 
ing dome, and the due execution of Juſt ice) remaine anv continue as juſt and 
conſtant Laws to this dap. 


«| Hujuſmodi libertatibus utantur, &c.] oz the better under 


t:nding of this Ac it ſhall bs neceſſary out of Hiſtozy to ſhew the cauſe of the 
making bereof. 

Che truth is, that the King wanting money, there were ſome innovatores in 
thoſe dapes, that perſwaded the King, that few oz none of the Nobility , 
Clergy, oz Commonalty,that had franchiſes of the graunts of the Kings pꝛe⸗ 
deceſloʒs, had right to them foz that thep had no Charter to ſhe w foz the ſame.fo; 
that in troth moſt of their Charters either bp length of time, oꝛ inſurp of wars t 
fnſurrectons, oz by caſualtp were either conſumed, oꝛ loſt: whereupon (as com- 
monly new inventions have new wayes) it was openly pꝛoclaimed, that every 
man, that held thoſe liberties, oz other poſſeſſfons by graunt from any of the 
Kings Pꝛogenitozs, ſhould befoze certain ſeleded perſons therennts appointed 
thew, quo jure, quove nomine ill retinerent, &c, whereupon many that had long 
continued in quiet poſſeſſion, were taken into the Kings hands, Eo quod nulla 
tabella conſtarent: Bereof the Stozy ſaith, Viſum eſt omnibus edictum ejuſno- 
di polt homines natos longe acerbiſſimum : Qui fremitus hominum? quam itai 
animi? quanto in odio princeps eſſe repente capit ? 

Zhe god King underſtanding hereof, and finding himſelle abuſed by ill coun: 
ſell, and conſidering the Statute of Magna Charta, at the Parliament holden 
in the end of his fourth peare by P3oclamatton, and at the petitton ofthe 0205 
and of the Commons now at this Parliament, by authozity of Parliament pzo- 
videth remedy, as hereafter you ſhall heare : This is fully agræd upon in all 
our Þiſfozies, onelythe time in ſome of them (as oftentimes in other caſes it 
fol!-th out) is miſtaken, which by this Ac ſhall be rectified accozding to true 
Chronologte. 


J Proviſlum eſt & concorditer conceſſum.] t was rightly 
ſaid concorditer conceſſum, foz that the ſatd innovation was like to have bene 


a cauſe of great diſcozd betwene the King and the better ſozt of his 
Dubjecs, 


Quad dicti Prælati, Comites, Barones, et alii hujul- 


modi libertatibus utantur in forma brevis ſubſcripti. 
This 
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This fozme of a Writ is mo2e ſatisfactozp,then any other fozme is, and this 
was the auncient uſe. 


C Cum nuper in Parliamento noſtro apud Weſtm'. 


That is, in the laſt Parliament Holden after Michaelmas, towards the end of 
the fourth year of his raigne, & therefoze the great grievances abo veſaid muſt be 
befoze that Parliament, foz the cure was after the diſeaſe, and the remedy alter 
the grievance. 


( Proviſum ſit ec Proclamatum.] But this was never (that 3 


can finde) recozded: Now by this Aa it is pzovioved that a Writ ſhall be 
graunted. 


C Quibus hucuſque rationabiliter uſi ſunt.] g the Re- 
giller 162, 163. De libertatibus allocandis, & F. N. B. 2 29,2 30. 


C Uſque ad adventum noſtrum per Comitatum prædi- 
dum, vel uſque proximum adventum Juſticiariorum Iti- 


nerantium, &c.] Chat ts, untill the Court ot Kings Bench came 

thither, oz the next comming of the Juſtices in Cy2e : Do all men ſhould 

quictly cnjop their franchiſes, which they had reaſonablp uſed, unfill the Court 

of Kings Bench oz untill the Juſtices in Epꝛe came into that County: Here if 

is to be obſerved, that this god Uing and his Councell in Parlfament referred 

the party grieved to a legall pzocecding, which implieth, that a contrary courſe 

was holden befoze, But pou will demand, What remedy was this foz bim, that 

could not pzoduce his Charter, to be left to the Law - J anſwer, that this was 

a full and perfect remedp accozding to Juftice and right; foz the better appze⸗ 

henſion whereof theſe diſting ions are to be obſerved : Firſt, theſe franchtſes 

intended by this Act be of two ſozts, The one map be claimed by uſage and pie. g E. 18. 7, 
ſcription, as wzeck of the Ses, Malle, Strap, Fatres, Parkets, and the 11. 26 Ala. 
like, which are gained by uſage, and may become due without matter of Re- 30 A3 1.34 All. 
cod; And Felons gods, outlawes gods, and the like, which grow not dae '+ 35 Al.. 
bat by matter of Recozd, and thcrefoze cannot be claimed by ulage in pa is, H4-3. 12 H.. 


8 11.6 8. 
but by Charter : And pet all theſe at the firit were derived from the Rs 


Crowne, 33-9 H.7. 12. 
Secondly, Judicis officium eſt, ut res, ita tempora rerum Quxrere; All theſe 1117 1611.5 

were graunted either befoze the time of memozy, oz after the time of memozp: it * ps 32 

beloze the time ol memoz y. then fo2 the ſoʒmer loꝛt ſuch as might be claimed by 311 

pꝛelcript ion, the party grie ved might pzeſcribe, and by Law he onght to be re- 

lieved. And foz ſuch as lay in point of Charter graunted beſoʒe time of memozy⸗ 

the party grieved had two remedies, either by allowance, oz confirmation; by 

Mlowance in the Kings Bench oz befoze the Juſtices in Cy2e, and in ſome cle 

befoze the Juſtices of the Court of Common Pleas, and in the Exchequer; 02 

by confirmation of the King under the great Scale : and theſe were ſuffictcnt foz 

bim without ſhe wing the Charter, and the cquity of the Law herein was 

— foz that no Charter befozs time of memozp was plcadable by 


If thole Frinchiles either of the ene ſ02t 02 other were graunted within me⸗ (8H £preferipe 

mo2p, pet it the ſame had been allowed, as ts afozeiaid, the ſeme might elſo be „ . 225 
by fozce of the Cherter and allowance, without ſbe wing the Charter, 8 4.8. Kchrcy 

becauſe it had been adjudged end a.lowed of Reco2d. And it is te be knewne 8. wean 
that all Franchiſes, which any men ved either by pꝛeſcript ion 02 by Charter, com Es nach 
ought to be cleimed befoze Juſtices in Ep3e, oz elle foz non-claime the ſame ih „ fl 2% in 
mi loſt, as hereafter ſhall bee ſai: So as the remedy pꝛovided cale de Strat 
8 Act was plenary and perkcd to give relicfe to them that right larcclla 
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To this foz the time map be added, that ancient Charters, whether they be 


40 Al 21. 6E.3. befoze time of memozp, 02 alter, onght to be conſtrued, as the Law was taken 
Eg. ao when the Chartcr was made, and accozding to ancient allowance. Now what 
18 E.z-Conul-29 time of memozp is, ſe the firſt part of the Infticures, (ect. 1 70. 


111.4. 17.14 H. 
6.12. 13 11.6. 22. 
35 H. 6.54 9 H. 7 


11. 10 H.6- 13. 
16H 7.9. 


*Regiſt.158 5E. 
3.59,51-6E.3.18 
20 6.34.34 H. 
6-35. Dier 8 El. 


245. 
a3 E. Cc. 4.13 El. 
ca. 6. lib. 5. fo 52, 


83. Pages caſc. 


Nract. Ii. 1. fo. 5. 
& 171. 6E. 3. 50. 
2E. 3.3.24. 3. U 


23. 43 F. 3. 22. 
11 H. 4.86. 9 H. 
6. 58. 


* Magna Charta, 


cap. 29. 
25 E. 3. cp. 4. 
Stat. 5. 28 E. 3. 


ca 3. 42 E. 3. ca. 3 


Stat. de 18 E. i. 


de quo war' nov. 


6 E. 31. 8 E. 3. 


10, 11. 16 E. 4 6 
3 H. 7. 15. Stant. 


Prarog.74 


Paſch. 9E. 1. Co- 
ram icge Rot. 15. 


Sullex. 


DI. Com. 352. in 
le Signior Zou- 


cles calc. 


But now by the Statutes of 3 E.. and 13 Eliz. there is further remedp gf- 
ven: fo2 albeit the Charter 02 Letters Patents be loſt, yet the exemplificatton 
02 conſtat of the Roll may be ſbewed ſozth, ac. And when any claimed befoze 
the Juſtices in Epze anp Franchiſes by an ancient Charter, though it had ex- 
pꝛeſſe woꝛds fo2 the Franchiſes claimed; oz if the wozds were generall, and a 
tontinu ll poſleſſton pleaded of the Franchiſes clatmed, oz it the claim was by 
old and obſcure wozds, and the party in pleading, expounding them to the Court, 
and averring continuall poſſeCCion acco2ding to that expoſitfon ; the Entry was 
ever Inquiratur luper poſleſhonem & uſum, &c. which J have obſerved in df- 
vers Recozds of thoſe Epzes, ogęrcable to that old Rule, Optimus interpres 
rerum uſus. 


C Habeant præmunitionem per 40. dies.] his was by Writ 
of the common Sum nons of the Epe. by the ſpace of 40. dapes befoze the ſitting 
of the Juũices in ©pze. 

Now leaving all that is evident, and nedeth no expoſition, let us come to the 
next that is wozthp of obſet vation. 


C Et ſi forte exceperint quod non tenentur ſine brevi 


originali reſpondere. Here ts an anctent Paxime in the Law implyed, 
that regularly no man ought to anſwer ſoz his Fre hold, Franchiles, oz other 
thing without oztginall Tarit ſecundum legem terræ; and that the * Statutes 
to that end pzovided are but declarations of the ancient Common Law, as here 
it is to be fan in caſe of Franchiſes in the Eings own caſe. 


C Et ſi ulterius dicunt quod anteceſſores ſui inde obie- 


rint ſeiſiti, ſtatim audiantur, & ſtatim veritas inquiratur, &c.] 


By this it appeareth that a deſcent of Franchiſes doth put the King to his 
Writ of Quo warranto, which Writ ts here cxpꝛeſſed; and note that the Quo 
warranto is in nature of the Bings Writ of Right foz Fronchiſcs and Liber- 
ties, wherein judgement finall Call be given either agatnſt the King fog the 
point ad iudged. oz foz the King ; and the Salvo jure fo2 the King ſerveth foz any 
other title then that which was adjavged ; and therefoze William de Penbrugge 
the Kings Attoznep, foz pzoſecuting of a Quo warranto againſt the Abbot of 
Fiſchamp foz Franches within the Pannour of Steynings line przcepto, was 
committed to the Gaole. 


C Et ſi non venerint, &c. præcipiatur vicecom' quod fa 
ciat eos venire, &c. quo die ſi non venerint, &c. fiat ſicut in 


Itinere Juſticiariorum.] If befoze the Juſtice in Epe the party came 
not, the Franchiſe ſhould be ſeiſed into the Kings hands pomine diſtrictionis, 
which the party in the ſame Tpze might replevy; but if be did nqt replevy them 
— the Epze ſate in that County, the Frakchiſes were ft and fozfeited 
02 ever. 

Therefoze if the party now upon the Venire facias (which this Act doth gibt) 
come not while the Tye ſit in that County, the Franchiſes be loſt foz ever. 

And fo it is in the Kings Bench, if the party come not in upon the Venue 
facias during that term, and replcvy his Franchiſes, they be loſt foz ever. And 
therefoze we concurre not with that chief Juſtice that ſaid, that Non claim of 
Liberties befoze Juſtices in Epꝛe loſt the Liberties, foz that (ſai'h de) was bat 
of the Kings Gzace to grant a Replevy of them, and not of Night; foz —— 
opinto 


| 
| 
ſ 
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opinion is a gainſt the authozit of our Boks, and the continnall pzacice befozs 


the Juſtices in E pꝛe. 
de the Statutes of 18 E. 1. De quo warranto novum, and De tallagio non 


concedendo. 5 : Ns 
C De querimoniis factis & faciendis de balivis regis 


& aliorum hat ſecundum ordinationem prius inde factam. 


That is, acco2ding to the Articles of the Juſtices in Epꝛe called Capitula Icine- 
ris collected and authoziſed amongft other things, as here it appeareth, by ozdi⸗ 
nance of Parlfament, and entred into the Parliament Roll, which pou map ſ& 
in old Magna Charta, fol. 150, 151, &c. 


C Juxra articulos eiſdem Juſtic' noſtris tradit᷑.] gye #rench 
ſaith,Solonque les articles que le roy lour ad livere, Theſe Articles were delivered 
by the King to the Julkices in Epꝛe to be enquired of, heard, and determined by 
them th2ough all ide Counties of England, which afterwards were increaſed, as 


by ſhe ſame may appear, 


44 
Ome avant ces heures damages ne fucront agardes en 
Aſſiſes de novel diſſeiſin ſorſque tantſolement vers les 

diſſeiſors: Purview eſt, que ſi les diſſeiſors aliont les tene- 
ments, & nient dont les damages puiſſent eſtre levies, que 
ceux a que maines ceux tenements deviendront, ſoient char- 
ges des dammages, iſſint que cheſcun reſpoign de ſon 
temps. Purview eſt enſement, que le diſſeiſee recover da- 
mages en briefe Dentre foundue ſur diſſeiſin, vers celuy que 
eſt trove tenant apres le diſſeiſor. Purview elt enſement, 
que la ou avant ces heures damages ne fueront agardes en 
plee de Mondanceſtor , forſque en caſe ou renements fue- 
ront recoveres devers chiefes ſeigniors [ ceo fuiſt per ſtatur 
Marlbr. cap. 16.] que deſormes damages foient agardes en 
puts caſes, ou home recover per Aſſiſe de Mortdanceſtor, 
ſicome eſt avantdit en Aſliſe de Novel diſſeiſin. Et in meſme 
le maner recover home damages en briefe de Coſinage, Ayel, 
& Belayel. la ou avant ces heures damages ne fueront 
taxes, forſque a le value des iſſues de la terre: Purview eſt, 
que le demandant puit recover vers le tenant les coſtages de 
lon brieſe purchaſe, enſemblement oveſque les damages a- 
vantdits. Et tout ceo ſoit tenus en touts caſes, ou home re. 
cover damages. Et ſoit deſormes chelcun tenus a render 
damages „la ou home recover vers luy de fa intruſion de- 
meſne, ou de ſon fait demeſne. 


— — —— — 
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184 ¶loceſter. Cap.i. 
„ Pekoze this Statute no damages were recovered in Aſſiſe of Novel diſſeiſin 
Sec the firſt part PIT di but ly acatnft th , 
ee 1ntiz (which: then was frequens dr feſtinum remedium) but onelp againſt the Diget 
rurcs. 685, ſoz, and not againſt the Tenant that came to the lands oz tenements after the 
37 Heb 35- Dilſetun, foz no damages could be recovered by the Common Law, but again - 
the wꝛong doer by him to whom the wꝛong was done. 

Now the milchtef was, that many times the Dileiſoz was-inſofficient, and 
not able to ſatisfte the damages, and by that means the DiCeiſe recovered da. 
miges'in'ſhew againſt the Diſſeiſo2 (who was the wzong doer to him) but had 
not the effect thereof ; now this bzanch doth remedy this milchtel, as by the ſame 


it appecareth. 


C Alienonr les tenements.] Cho letter of this Lawertendoth enely 
to them, that came in by title, as by feoffment,oz fine after the DiCciſin ; but by 
equity it extend th to them, that came in by wzong, and to them alſo, whoſe eſtate 
was'befoze the Dilletiun; top example, if the Dilletſoz were diſſeiſed the ſccond 
H. 5. 28, het Diſſeiſoz is within this @tatute,fo2 if he that comes in by title Call be within 


Wood. the remedy of this Law, a fortiori, he that comes in by wzong;and ſo it is ofall 
others, that come in under the Dilleiſoꝛ, though it be not by alienation. 
o Aff p. z. Alſo if the Lo2d diſtraineth fo2 his rent and a ſtranger without the pꝛivit of the 


0E. 3. 25. Tenant maketh Reſcous, the ſtranger is onely the Dilleiſoz, and though the 
Tenant claim not under him, but his eſtate is befoze, c. pet in Aſiſe againſt 
the Dilſeiſo2 and the Tenant,if the DiCetſoz be found inſuffictont, the Plantife 
by fozce of this Statute hall recover damages againſt them both. 
And pet in ſome caſes the Cenant that c almeth under the Dffſefſoz all no 
fo2 the inſuffictencfe of tde Diſeifoz be amwerable to pte damages by this 
21 Aff. 28. Statate; As if the DtGetfos of lands holden in Capice alien the ſame to anoiher, 
the Alfen& dyeth, his heir within age, upon office found the King commſtteth 
ve cuſfodp fo A. who taketh the whele p3ofits, the Diſeſ#03 is infaffictent, the 
heir within age is no Tenant within this Statutc, foz that he never did, noz 
could take any pzofit : But if the Difſeiſoz alien to an Infant, who taketh the 
pꝛofits, he is a Tenaut within this Statate; oz tf the Infant coming in as heit 
had ber out of Ward, and had taken the pzofits, he had ben a Tenant within 
this Statute. | 
48 E.z.17. If the Dileiſo2 fnfcoffe the Uillefn of the Diſſeiſck and a ffrarger, and the 
Dileſkoz ts infaffictent, in this cate eithet the Dilletſ& mult tole his damages, 
02 infranchife his Uillein. 

No L eſſe foz pars, oz Tenant by Statute Staple, oz Merchant, oz the like, 
that have but a chat tell, ſhall be accounted a mean occupier within this Statute, 
bat he that hath the Inheritance oz Fr&-hold at the leaſt ; otherwiſe he is not 
ſaid to be a Tenant of the land; and ſo much is implyed in this wozd alien, 
which cannot be intended of a Lefſ& fo2 pers, xc. where he, that bzingeth the 
Afſice, bath right to the Inheritance oz Fre-hold : But where Tenant by Sts 
tute Perchant,oz Staple, ec. bzings an Afiſe, there Leſſe foz yeers, oꝛ Tenant 
by Statute Perchant, ic. map be a mean occupter, becanſe tbe Plaintife in the 
Aſliſe hath right but to a chattell, 


C Er nient dont les damages poient eſſye levies. h 
upon do follow thzee concluſfons in Law: 1. Zhat if the DiCeiſo; be ſaficient 
to peeld the whole damages, he is ſolelp to be charged there with; foz then this 
Statute extendeth not to the Tenant; and, as it appeareth by the Pzeamble,he 
was not anſwerable by the Common Law. 

The 2. concluſt on is, ibat foz the inſufficiencte of the DiCeiſoz the Tenant ſhall 
anſwer the damages by this Act, 
The 3. concluſion is, that if the DiCCeiſoz be able to peeld part, and not the 
whole damages, both (hall be charged, and thcrefoze Judgement is ever given 
al well againft the Dife(ſoz (thongh he bs found inſufficient ) as againſt the Te 


nant generally, 
C Cheſcun 


Cap. . Gloceſler. 


C Cheſcun reſpondra pur ſon temps.) The ground hereof is, 
Quod bon fidei poſſeſſor in id tantum quod ad ſe pervenerit,tenetur. 
n ſeven Concluſtons are grounded: 

1, Albeit the mean occupters are neither Diefſo2s noꝛ Tenants, pet unleſſe 
they be named in the Aſſiſe, no Judgement can be gtven againſt them, neither 
can they be charged fv the time thep take the pzofit. 

2, Though they be named, pet, as hath been ſaid, the DiMciſoz muſt be found 
by thy ACiſe to be inſufficient, and the mean occupters muſt be found to take the 
pzofits ; foz if they be omitted, and none bat the Diletſo2 and Tenant named, 
and the DilCeiſoz is found inſufficient, and no further enquired of, the Tenant 
ſhall be charged loz the whole. 

3- A th'Aiſe be bzonght againſt the Difleiſoz and the Tenant , and it is 
found by th Alliſe, that the Difleiſo2 is inſuffictent, and that the Diſſeiſoz fn- 
feoffed A. who inkeoffed B. who infeoffed the Tenant, and that A. had it one 
peer, and B. halfa per, and the Tenant two yeers; upon this ſpectall finding, 
the Tenant ſhall anſwer damages but foz his time, foz Cheſcun reſpondra pur ſon 
temps, and the Plaintife hath loft his damages againſt A. and B. foz that they 
were not named in the Wrtt. 

4. Il the Diſetſoz, A. and B. and the Tenant in the caſe befoze be all named, 
and the Diſſeiſoz, A. and B. are all found inſufficient, the Tenant ſhall anſwer 
foz the whole; fo although the letter of this Law is, where the Diſſetſozs have 

nething, ec. yet theſe wozds , Cheſcun reſpondra, &c. do imply (It they have 
ſufficient) foz otherwiſe they cannot anſwer, that ts, they cannot ſatisfic ; fo2 in 
that ſenſe [Anſwer | is here taken, 

5. It ſhall never be enquired of the Tenants inſafficiencfe, fo2 againſt the 
Diſleiſoz and him muſt th'ACiſe of neceflity be bzought. 

6, Upon theſe wozds, Cheſcun reſpondra pur ſon temps, ſeverall Judgements 
ſhall not be given, but one Judgement is to be given intirely againſt all, and fo 
was it ever uſed fince this Statute; but the Sherife upon the execution map uſe 
ſuch indifferencie,as Juſtice requireth. 

And it is ſaid, that if the Aſſiſe be bzought againſt the Diſſeiſo2 and the Te⸗ 
nant,and Judgement given foz the Plaintife, and a Writ iaeth to the Sherife, 
and he tetourns, that the Dilleiſoz ts inſuffictent,the Plantife hall have Pꝛoces 
to levie it of the Tenant. 

Vide the Statutes of Weſtm.1. 34 E.1. 1 H. & 8 H. s. &c. where double 
and treble damages are given in Alliſe, there alſo every mean Tenant, that came 
in to be Tenant of the Fre · hold under the Diſſefſo2, ſhall fo2 the inſufficiencie 
of the Dilleiſoz anſwer every one foz his time the treble oꝛ double damages. 
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16 E. 3. Dama- 
ges. 32, 


35 Aſſ. 5. 


35 All. p.5. 


18 E. 2. tit. 
Execution. 14. 


18 E. 2. ubi ſup, 


Weſt.i cap. 24. 
34E.1. de plead 
de Joint. 

22 Att.1.gH.s. 
752. £1 I. 4. ca. & 


7. Laſtly, this giveth no damages where none was recoverable in the Aſliſe at 5 H. 6. cap. 


the Common Law, but giveth damages againſt the Tenant foz the inſuffictencie 
of the Diſleiſoz, as hath bæn ſafd. 

As if he in the reverſion upon a term foz phrs, oz Tenant by Statute Sta- 
ple, vc. be diCeiſed, he ſhall have an Afſiſe to recover the ſtate of the land, but 
oy _ no damages foz the pzofits of the lands, becauſe they belonged 

o him. 


If the Diſſeiſoz committed the diſCetin with fozce, and infcoffeth A. who 


inſeoffeth B. who infeotteth C. an Aiſe ts bzought againſt them all, and treble :. 


damages foz the tnſuffictencte of the DiCetſoz ſhall be tevyed upon all, acco- 
ding to this aa Cheſcun reſpondia pur ſon temps, that is, what damages ſhould 
be recoverey againſt the DiCetſoz.1f he were ſufficient, ſhall be recovered foz his 
inſuficiencie againſt the mean octupters and the Tenant, and foz inſafictencie 
of the mean occupters,againſt the Tenant onelp. 


C Purview eft enſement , que le diſſeiſee recovera da- 


mages en briefe Dentre foundue ſur diſſeiſin vers celuy que 
eſt 


3 E 6. cap-: 


11 B 4. tol.: 
As. p-2. 
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Regula. 
32.647. E. 4.5 
16 H. 7. F, &c. 
See li. 10. fo. 117. 


P. itords caſe. 


42 E z.. 39 E.; 
Dam. 66. 

20 K. z. ibid. 101. 
21 E 3. 2. 12 E. 
Dam. v 3 E. 3. 
ibid 120. 19 E. 3. 
ibid. 99. 

74.3.3940, 26 
13 E I:. Dier 320 


22 F. 3.2. 


16 E. 3. Dam 82. 
8 E. 3.21. 23 El. 


Dicr 325. 


19 E. z. Dam. 99. 
3 E. 3. ibid. 120. 
29 E I. ihid,66, 
26 All. p. 4. 


Firſt part of the 
Iaſtitutes, ſc. 
684. 


Gloceſter- 


eſt trove tenant apres le diſſeiſor.] Regularly in perſonal and mixt 
Actions damages were to be recovered at the Common Law, bat in reall Aal. 
ons no damages were to be recovered at the Common Law, becauſe the Court 
could not give the Demandant that which he vemanded not, and the Demandant 
in reall Actions demanded no damages, neither by Writ, noz count: Judex non 
reddit pluis quam quod petens ipſe requirit, & it is a Paxtme in Law, Que droit ne 
done pluis que ſoit demaunde ; and therefoze in reall Actions, where damages are 
given bp this Ac, the Demandant ſh.ll recover damages pendente brevi, becanſe 
the old fozm of the count rematneth. The wozds ol the aa are, Vers ce|uy que eſt 
trove tenant; he may be Tenant by title, by wzong, 02 by Ac in Law; and of theſe 
n ozder. f 

If the Dilleiſoz make a ſeoffment in fee, and the DiCetſee dyeth the heir of 
the Diflerſee ſhall not recover damages by this Ac againſt the Altene ; fo 
this bzanch of the Ac p2ovtdeth foz the Difſeiſer, and not foz his hetrs, 

But ff a man be diſſeiſed, and the Difleiſe dye, his heir (ball recover da- 
mages againſt the Dilletſoz , but not by this bzanch , but by a latter bꝛanch of 
this Ac, viz. Et ſoit deſormes cheſcun tenus a render damages la ou home regoyer 
vers luy de ſa intruſion demeſne , ou de fon tort demeine: and by this diſtindion 
the Bos that ſemed prima facie to differ are well reconciled ; but by the inten- 
tion of this Law, the heir in his Writ of Entry againſt the Difſeiſo2 ſhall reco: 
ver damages bat from the death of his Ancetloz, 

The Diſſeiſe ſhall recover damages by this Ac in a Writ of Entry ſur dil. 
ſeiſin tn the Poſt: As if the Tenant cometh to the land by Dilſle / in, Intruſion, oz 
Abatement, oz when by alienatton it is oat of the degres ; fog the wozds be, 
Vers celuy que eſt trove tenant apres le diſſeiſoc, within which wozds he that 
comes in the Po t is included. Note the Writ of Entty in the Poſt is given by 
+he Statute of Marlebridge, cap. ultimo; fog the Dilciſee was dziven to his 
Writ of Right at the Common Law. 

And in this ſecond bzanch the Tenant is encly charged with the whole da- 
mages, though there were divers mean Tenants, foz Cheſcun reſpondra par (on 
temps is oneip in the caſe of an Alliſe upon the firſt bzanch; neither ought the 
Writ of Entrp to be bzought againſt anp, but againſt him, that is the Tenant 
of the land: bat {a ſome caſe another then the DilTetſe ſhall recover damages 
by this bzanch; as the ſucteſſo: of an Abbot, but otherwiſe of Biſhops, oz other 
ſole ſecular bodies politique, 

If the Tenant cometh to the land by Ac in Law, which he cannot withfand, 
aud where there is no A, oz default in him; in that caſe he ſhall not be charged: 
as if the Di(lciſo; alien to A. and his heirs, and A.dpeth without heir, the Law 
(that there map be a Tenant to a ſtrangers Præcipe) doth caſt the land upon the 
L 02d; in this caſe, if the Lozd doth not take any pzofits of the lands, in a Writ 
of Entrp in the Poſt bought againſt him foz the land, the Lozd map plead the 
ſpecfall matter, and how that he never tok any p2ofits of the lands, and ſo dif- 
charge himſelf of the damages; foz albeit he be a Tenant of the land, pet is he 
no Tenant againf his will within the meaning of this Law,becauſe there is no 
wꝛong noz default in bim. 

But if the Lozd by Eſcheat doth enter, and take the pꝛotzts of the land, then 
hall he be charged as a Tenant within this Aa,foz albeit he could not withſtand 
the Eſcheat. which made him Tenant in Law, pet might he have refrained to 
take the pzofits, which in right belonged to the Diletſ@, but bis rent oz valuable 
ſervices ſhall be recouped in damages. ; 

And ſo it is in all reſpects, when the Aliene of the DiCetſo2 dye ſeiſed, and the 
land deſcend to his heir, he may refrain from the taking of the pꝛofits and plead 
the like plea, and diſcharge himſelf of the damages. 

In like manner, it the Diſſeiſoꝛ make a Deed of Feoffment, by the which be 
infeoffeth A. and B. and maketh livery of ſeiſin to A, in the name of both, B. ir 
ver agreeing to the leoſt ment, noz taking any pꝛoſit of the land, A. dyeth; in — 

ca 


Cap 1. 
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caſe by the Law the frehold and inheritance is veſted in B. by ſarvivoz ; And 
in a Writ of Entry in the Per bzought by the dieiſce againſt B. he map, as ts 
afozeſaid, plead the ſpectall matter, and that he never agred, noz tok any pzo» 
fits, and diſcharge himſelfe of the damages foz the canſe afozeſaid, 

Et fic incaſibus conſimilibus: fog nemo punitur fine injuria, fa & o, ſeu defalta; and Regula. 
ARuslegis nemini eſt damnoſus. 5 

The Statate ſaith, Ce que eſt trove tenant, and pet if a Writ of Entry be 
bzought againſt two joynt-tenants, and the one diſclatme, and the other take the 
whole tenancy upon him, and plead in barre, and it is found againſt him, the 
Demandant ſhall recover damages foz the whole againſt htm, becauſe he toke 
upon him the whole Tenancy. 

A dilleiſoz infeoffeth A. which infeoffeth B. the diſſeiſce bzings aWrit of Entry H. 4.5. 29 E. 3. 
in the Per and Cui againſt B. which vowcheth A. who pleads and ſoſeth; judge⸗ * 8 E. 3.61. 
ment foz the damages ſhall be given againſt the vowche,foz he ts found Tenant . = 2 
in Law. N 


C Purview eſt enſement que lou avant ceux heures da- 
mages ne fuer agardes en plea de Mordaunceſter forſ. 


que en caſe , &c.] This plea of Mordaunc', and the other pleas hcre- 
alter in this At named are pleas reall, and Aunceſtrel, and therefoze no dama- 
gesarerecoverable (as hath ben ſaid) in them by the Common Law. 
But pet it is to be obſcrved once foz all, that theſe Actions in this Act Lib 6. cap. z. 
— are Actions Aunceſtrel poſſeſſarie, and not Actions Aunceſtrel Kals cate, 
oiturel. 


C De Mordaunc.] gf this Writ you ſhall rende plentifally in Ong 
dur auncient Authozs, and other Boks, or gt 1 - 
A , 0 254 Brit. fo. 180. 
C Recoveres de vers chiefe Seigniors.] This was by the Sta⸗ Pia CO 
fate of Marlebridge cap.16. 
In auncient time not onelp the references, as here, were ever gencrall, 
a the citing of authozities in Law were in like manner; Eſt tenus in no- 
re livres. 


C Damages ſoient agardes en touts caſes, &c.] Chis purview 


being gener all maſt bs taken in a particular ſenſe, that is, in all caſes in the 
Mordaunc' , as in the Aſliſe, having regard to the time of the d images, viz. from 
the wzong done, fo2 in the Mordaunc' the Plaintiffe ſhall not recover damages 
againſt the meane occapicrs foz the inſuffictency of the abatoz, as in the Alliſe 
foz the tnſufficiencp of the diCetſo3; fo2 in conſtruction of generall references in 
Aas of Parliament, ſuch reference muſt be made onely as map ſtand with rea- 
ſon and right: And therefoze ſeing the Writ of Mordannc' muſt of right be 
bzonght againſt the Tenant of the land onelp, and not againſt the meane occa- 
plers (as hath been ſaid in the fo2zmer clauſe concerning the Writ of Entry) the 
meane occupters cannot be charged in the Mordaunc', but the Tenant Wall be 
charged foz the whole damages, 

| If a man hath iCaue two ſonnes, and the Father dieth ſeiſed of lands in fer 
umple, the eldeft ſon dieth, the ſecond ſon ſhall have an ACiſe of Mordaunceſter, 
and he ſhall make himſelfe heire to bis Father, and he ſhall recover da nages, zb. z. d mag 121 
not onelp from ſach time as the right accrued unto dim from the death of 
his bzother, but from the death af his Father, becauſe he hath not the right of 3 ook 
thislandas heire to his bzother, but as heire to his Father, Poze ſhall be ſai 
hereof when we come to ſpcake of the Writ of Colinage &c. 

In aMordaunc',if the Tenant vowch,and the Nowehes plead andloſe,in this 9 E. 30. 
tale the Plaintiffe ſhall recover againſt the Tenant the land, and the Tenant 


in value againſt the Uowchee, and the Plaintiff wall recover his _— 
again 
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1 E 3.47 23 E.3 againſt the Towchee, And by this Act damages ſhall be recovered in a Ny. 


damag. 61. 13 E. 3 
wide m 9. 


For this Writ ſee 
ail che auncient 
Authors ubi ſup. 
6 E. 2.34. 7E. z. 
46, &c. 

2 E. 3. 9. E.;. 


45. 2H 413. 
2 E.z-dam. 118. 


45 E. 3. 10. 
3s H. 6. 23. 


Mirror 5. 61. 
Glany.li.1.ca.z2. 


Fleta li.. cap. 12. 


14 H.6. 13. 


gE 46. 13 H. 4. 
Execution 118, 
21H 6 gLivrede 
entres Raſt. 382. 
Lih. to. fol. o. 
Tenclkemans caſe. 


13 H. 7.16, 17. 


Cloceſter. Cap.. 


per obiit. 


C En meſme le maner recover home damages en brieſe 


de Coſinage, Aiel, et Beſaiel.] Jn a Writ of Coſinage, of the 
ſeifin of the Treſaiel, de ſeifina Triravizleu Aravi,&c. it is to be (ene foz what time 
the Demandant ſhall recover damages by fo2ce ofthis Ac, and ſo ofthe Writ 


of Be ſaiel, breve de Proavo, and of the Writ of Aiel deAvo. 


And it ts a rule upon this Statute, that in none of theſe WWrits the Deman⸗ 
dant ſhall recover damages but from the death of his next immediate aunceſter, 
dam.1:2.17 E.3- whole heir he is: As if there be G2andfather, Father, and Don, the Grandfather 
dieth ſciſcd, an eſtranger abate,the Father dieth, the Son in aTUrit of Aiel muſt 
make his reſozt as ſon andhefre of the Father, on and heire ofthe Gzandfa 
ther, therefoze he Mall in that cafe recover damages, but from the death of his 
Father,becauſe he is his next immediate aunceſter, and from him the right de: 


ſcended: and ſo in the Writ of Beſa el, andCoſinage : but in the caſe befoze, il the 
G:andfather had ſurvived the Father the Son ſhall recover damages from the 
death of his OGzendlather, becauſe he is his immediate aunceſtet, and the right im⸗ 
mediately deſcended to him: Er fic de cæteris. 

If a man hath fue two daughters, and dieth ſeiſed of land, an eſtranger abate, 
ene of the daughters hath Cue and dieth the Aunt and the Nfece (hail jopne in 
an Aſſiſe of Mordannc', and the Aunt onely ſhall recover damages till the death 
ol the ſiſter, and both ol them from her death, which Randeth upon the reaſon 
afozcſatd, 

If there be Gzandfather, Father, and Daughter, the Gzandfather dieth ſel⸗ 
ſed, an eſtranget abate, the Father dieth , his wife being privement enſeint 
with a ſon, the ſon is bozne, he ſhall recover damages in a Writ of Aie! 
— the death of the Father, foz now hee is immediate hctre to the 

ather. 

C Vers le tenant les coſtages de fon briefe purchaſe en- 


ſemblement oveſque les damages avandits.] t5:40;c ibis Se, 
tute at the Comms Law no mi recobered any coſts of ſute either in plea real, per 
ſonall,0z mixt: by this it map be tolleded that Juſtice was god chip of auncient 
times , ſoʒ in Bing Alfreds time there were no Mtits of grace, but all Writs 
remedlalls were graunted fræly, and Fleta ſafth, Ne cleric: ſuperflua petant ſti- 
pendia pro ſcriptura ſua, Conſtituum eſt, quod tam clerici Juſticiar, quam cancelar 
de ſolo denario pro ſcriptura unius brevis le teneant contentos. This Statute was 
the firfk that gave coſts. 


C Coſtages de fon briefe purchaſe.] Here is erpieſ men, 
tion made but of the coſts of his Writ,but tt extendeth to all the legall coſts of the 
ſuit, but not to the coſts and expentes of his travell and loſe of time, and there- 
foe coſtages commeth of the verb conſter, and that againe of the verb con- 
ſtare, foz theſe coſtages muſt conſtare to the Court to be legall coſts and 
erpences. 

If a Writ doth abate by the Ad of God, Jn a uew by Journies Accounts, be 
hall have coſts foz the firſt Writ and the pꝛocæ dinge therenpon; but if the firll 
Writ be faulty in default of the Demandant oz Plaintiffe, in the ſecond Writ 
* — 02 Plaintiffe ſhall have no coſts ſoꝛ ſuch an iuſutfictent 02 faul- 
p Writ. 


U Enſemblement ove les damages.] #0; cofts are in Law 
coupled together, as they are accounted parcell of tbe damages. And therefoze if 
the Plat icke in Treſpaſſe declare to the damages of twenty marks, and the 
Jury give twenty marks fo2 damages, and twenty marks oz coſts, pet ſhall 


the Plaint tte recover in all but twenty marks,foz damages and coſts muſt — 
exce 


c 


Cap.1, (Gloceſter. 


exceed the damages, which the Plaintiffe demaunds by his count, and the 
entry reciting both the damages and coſts, Quz damna in toto fe attingunt 
ad, &c. 

In an Action reall, perſonall, oz mixt, where double oz treble, c. damages are 
given by any Statute, it hath been controverted in boks, whether the Deman- 
dant oz Plaintiffe ſhall recover coſts, and whether the ſame ſhall be alſo doubled 
02 trebled ; which doubt and vartety of opinions hath grown in reſpec the rigbt 
reaſon of the diverſity of the Law in thoſe caſes hath not been obſerved, which 
is, that whenſoever any Statute doth increaſe damages to the double 02 treble 
valuc, xc. where damages befozc were given, there the Demandant oz Plainciffe 
{hall recover his double oz treble damages and cofts alſo , and the coſts alſo as 
parcell of the damages ſhall be trebled. 

But where damages double oz treble are in an Action newlp given, where no 
damages were lozmerly recoverable, there the Demandant o2 Plaintiffe ſhall 
recover thoſe damages onelp, and no ceſts. Foz example, In an Action upon 
the Statute of fozcible Entry upon the Statute of 3 H. 6, which giveth treble 
damages, in this caſe the Plaintiffe hall recover his damages and his coſts to 
the treble, fo2 that he ſhould have recovered üngle damages at the Common 
Law, and the Statute increaſed them to treble. 

But upon the Statute of i & 2 Phil. & Mar. fo2 chaſing of diſtreſſes out of 
the Pundzed, gc. whereby 5.1. is given and treble damages, the Plaintitfe 
ſhall recover no colts, becauſe this Action and penalty is newlp given. 

And ſo in the Quarc impedit no coſts, foz that no damages were given at the 
Common Law, 

In an Action of Waſte againſt Tenant foz life, oz peares, the Plainticke 
ſhall recover the place waſted, and treble damages given at this Parliament, 
Cap. b. but no coſts, becauſeno Acton lap againſt them at the Common Law, 
but the Action and damages are newlp given: But againſt the Garden, oz 
Tenant in Dower, ic. here the Plaintiffe ſhall recover treble damages and coſts 
. alſo, foz that an Anion lap againſt them at the Common Law, and foz the 
Waſte damages ſhould be recovered; and ſo are all the boks, that ſwine prima 
facie to be at variance, well reconciled, 


C Fr tout cco [Oit renus en tours cales Ou home re- 


cover damages. ] Befozc the making of this Statute no Demandant 
recovered damages in any reall 4&ton, but onely in a Writ of Dower, unde ni- 
hil habet, by the Statute of Merton cap. i. 

This clauſe doth cxtend. to give coſts, where damages are given to any 
Demandant o: Plaintiffe in ary Acton by any Statute made after this 
Parliament: Ubi damna dantur , victus victori in exfenſis condemnari 


cebet, 


C Soit deſormes cheſcun tenus a render damages, la ou 
home recover vers luy de ſon intruſion demelne, ou de 


ſon fait demeine. This is a generall and a beneficiall bzanch, which 

we have partly expounded befo2e in our expoſitions upon the ſecond bꝛanch of 

this Chapter; generally this bzanch giveth damages to him that right hath and 

— — 8 againſt the Intrudoz, Abatoz, Diſſeiſoz, oz other wong doer 
mlelke. 

And de (on fait demeſne, is interpꝛeted de fon tore demeine, of his owne 
w2ong, And therefo2e if a coparcener refuſe to make partition in a Nu xit of 
partition againſt her, the Platntiffe (hall not recover damages, foz this Writ is 
3 Right in his nature, and ſhe hath a right per my & per tout to take 

e pzofts. 


Ika man make a leaſe foz life, the Leſ@ dieth, an eſtranger intrudes, the 
P p Leſſoz 
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8 E. 3. 23. 
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3 E. z. age 133. 
41 E. 3. 13. 
18 E. 3. 23, &c. 
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Lefſoz 02 bis heire ſhall have the Writ of Intruſion againſt the Intrudoz him 
ſelte, and recover damages by this Ac, Et fic de ſimilibus. 

And that J map obſerve it here once foz all concerning theſe auntient Sta 
tutes both of thoſe that are paſt, and thoſe that are to come, how neceſſary it is 
not onely to know the Law, but alſo the rote and reaſon, out of which the Law 
dertveth his life, viz. whether from the Common Law, oz from ſome Ac of 
Parliament, left if he taketh it to ſpzing from the Common Law it may lead 
dim into erroz in like caſes, 


I 


I enfant deins age ſoit tenus hors de ſon heritage apres 
la mort ſon pier, coſin, ayel, ou beſayel, per que i 
covient que il purchale briefe, & ſon adverſary veigne en 
court, et en reſpoignant alleage feoffement, ou auter choſe 
dit, per que Juſtices m—_ lenqueſt, la ou lenqueſt fuit 
delay jeſque al age lenfant, cy paſſa ore lenqueſt auxy come 


il fuit de pleine age. 


Firft it is god to cleare this Chapter, which is a verp beneficial! Law made 
foz avopding of delap, that great enempto Juſtice. 


Inſticiam non Inſticium vult juris amic us, 
Inſticium non Juſticiam wult juris inimic us. 


Foz the verp Text of this Law in two maine points hath ben falſificd 
oz miſtaken. f 

Firſt of auncient time ſome Panuſcripts of this Chapter befoze pzinting 
came to us were apres le mon ſon coſin, aiel, ou beſaiel, omitting theſe wozds, 

ſon pier; which being ſhewed to the Judges in 8 E. 3. thep were of opinion that 
a Writ of Mordaunceſter was not within this Law. And Flera following 
that erro2 rehearſing this Chapter ſafth, Apud Gloc' proviſurn ſuit, ſi heres intra 
ætatem petat ſeiſinam conſanguinei avi ſui, vel proavi.& excipitur contra eum, &. 
omitting patris ſui. 
—.— in the pzint the fozmer erroz is amended, and accozdeth with our latter 
okes. 

And it is not to be thought, that the wiſvome of the Parliament would pzovide 
foz the ſeiũns of them that were ſo farre remote, as in the Writ of Beſaiel and 
Coſinage, and leave unpꝛobided the ſeiſtn that was in the next auncefter of all 
as ofthe Father, «c. ; 

_— therefoze the rule is god, Satius eli petere fontes, quam ſecta 
vulos. 

The other erroz, and that continueth ſtill in the pzint, was, the woꝛds ol tht 
Reco2d be, Per que les Juſtices agardent le age, and in ſtead of le age, it is if 
the pztnt lenqueſt, which ts oppoſitum in ſubjecto, foz in the Writ of Aicl be- 
laiel, and Coſinage, there could be no enqueſt awarded befoze an iue joyned 
neither could any enqueſt in thoſe Writs enquire of circumſtances (as in ibe 
Alliſe of Mord, oz Alliſe) but of the iKae jopned onely, and this alſo map well be 
collected by our Boks. * 

H 


? 24 
Cap.2. Cleceſber. 
3 
And theſe woꝛds nert following, Ou lenqueſt fuit delay jeſque al age lenſant 


3 7 
18 5.4 


are to be reterred to the Mordanceſter oncip, hecauſe in that Tart! there apgear⸗ 1: 


eth a Jury the firſt dap, as in the Aſſiſe cf Novel diſſeiſin, but fort is not in 


the Wr't ef Ayel, Peſaich o Coſinage, unleſſe pou will tuke Enqueſt fog Triall, 
and thei the ſen e is, where Triall is delayed untill the age 07 the Inkant, and 
then it may have reference to ail the Writs named in this Chapter. 

Now theſe clouds being removed, we ſgall moꝛe cleerly peruſe the Text. 

Beſoꝛe the malting of this ar, albeit the anceſto2 dyed {oiled of the lands, ſo 
as a Frœ hold in Law was call upon the heir, if an oſtrang er abated, ina Nor 
danceſter, Ayel, Betaicl, oz Colinage, the Tenant might have ſhewed, that the 
Demandant was wilrlhin age, and have pꝛaped that the Peroli miah' de nurce 
untill the age ol the heir, as he may do When the Agon is Auncelirell dro ta- 
rell, that t*, when the enceſtoz hath but a tight, and no peſto, that is, no 
Frec-hold and Inheritance at his death, lo as no Free- hold and Inheritance des 
ſcend to the heir but a bare right ; and lo note a diverſity between an. Action 
Aunceltreil droiturell, and an Ad'on Aunceſtrell poſſeſſary. But at the Dom: 
mon La, it in a Morcancelier, Ayel, Belaiel, o: Colinage, the Tenant dig 
plead a fcoffa:cnnt, oz a reteale from a collaterali anceſtoz wilh THarranty in 
barre, ec. there, leſt the infant koz want of intelligence might reccive prejudice 
by trpall thereof during his infancte, the Law in his favour at the firft gave 
him the bencfit cf his age, which when it was nſcd fog delay to his pzejudice, 
this At was made kez yts relief therein, 


C Apres le mort ſon pier, Couſin, Ayel, ou Beſaiel." 
After the death of his father, By this ts necellarily implped the Aſiſe of Mor» 
danceſter ; and the caſe of the father is here put foʒ an example, ſoꝛ it extenderh 


| 


* 
, 
44 


rack. tuk * 


to the caſes of the mother, bzother, fler, uncle oz aunt, nephew oz nete, 1 


after the dying ſeiled, ol all which perſons a Urit of Mordarcelter doth lye; fo © 


43% &* 


, by = 
4 115. — 


+ (ap- 


all the ſaidcaſes are in equall milchiet᷑ with the cole vi the lacher, and therelo e 


are within the ſame remedp. 


But in a Formedon in the deſcender bzought by an Ink inf, if the feeffinent of ; 7 -. 
his anceſtoz be pleaded in barre with Warrenty end ACcts, oz © collateral 23 E34 


31 


Warrantp without Allcts, this caſe is not within this Statute lez two cauſes; 


firit, foz that is an Action Aunceſtrell droiturell, f62 nothing deſcended but a 


right, and therekoze had not any Fre hold and Inheritance at the time of his 
death, and there foze out of the letter and meaning of this Ack. 2. The Fozme⸗ 


ſæing this Ad gave the Infant a trpall during his minoꝛitp, tt gabe it him in 
luch Actions as he might not be loz clofcd of his right; but thongb he were 
barred in any of the ſaid Actions turing his mino2ttp, be might at bis full age 
have recourſe to his TWUrit'of an higher nature, ſo as he Gould not be remedilelle, 
02 any finall Judgement given againſt him dur ing bis jnfancy. 

Bp this it appearcth, that the Writs of Formedon in the Reverter, o: Re- 
mainder, Dum non fuit compos mentis, Dum {uit infra a tatem, Sar cui in vita, In 


calu proviſo, Caſu conſimili, and all Actions of like nature are neither within the 341 


miſchief, noz within the letter 02 meaning of this Act, fo2 that none of them are 
Aatens Annceſtrel poſſciicry, as hath been lald. 


C Alledge fcoffinent ou auter choſe.] g feoffment with war: 


ranty from the ſame anceſ o ts a barre to the Afilc, and no barre in the Aſliſe of * 


7 . A 20 145. 


Mordanceſter; and thercfc2e this is to be intended of a feoffnent of a collaterall 
anceſtoz with Marrantp, oꝛ a telcaſe with Warranty from ſuch an anceſtoz, oz 
fuch other matter, whereunto (be Jufant during hie minozity could not an: 
[wer, as hath ban ſaid, at the Common Law : and the Kule ef Glanvile is god, 
cneraliter verum eſt quod de nullo placito tenetur reſpondere is, qui intra xtatem 
eit per quod poſſit exharedari nec ĩpſi minori luper recto reſpondebit donec ple- 

2p 2 nam 


% 
] * 


* 
" E” » 


1717 
mn . 
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. 
don in the deſcender is in nature of bis Writ of Wight, foz the inc in tail can . 
have no Writ of an higher nature, and therefozr not within this Statute ; fo: 
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Brad. lib.s. 


Cuſtumer de 
Norm, cap. 119. 
tol. 138. 


Scc the Erit part 
of the Ilnititucs. 
ſect 107.724,726 
227,33 E. 3. Car. 
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nam habuerit ætatem. And that of Bracton, Quod minor ante tempus agere non 
poteſt maxime in caſu proprieratis, Nec etiam convenire, differetur uſque ætatem, 
ied non cadit breve. 


C Si paſſa ore lenqueſt come il fuit de plein age.] go as 


now ſach pleading, tryall and pꝛoce ding ſhall be in thele four Actions, as if the 
Plaintife were of full age, 


CAP. III 

Stablic eſt enſement, que ſi home alien tenement, que 

il tient per le *ley Dengleterre, ſon fits ne ſoit pas for. 
barre per le fait ſon pier (de que nul heritage luy diſcend) 
a demander & recoverer per briefe de Mordanceſter de la 
ſeiſin ſa mier, tout face le charter ſon pier mention que luy 
& ſes heyres ſont tenus a la garrant. Et ſi heritage luy di- 
ſcend' de part ſon pier, donques ſoit il forcloſe de le value 
del heritage, que luy eſt diſcendus. Et ſi en tiel cas apres 
la mort ſon pier, heritage luy ſoit diſcendus per meſme le 
pier, donques avera le tenant vers luy recovery de la ſeiſin 
la mier, per briefe de judgement que iſſera hors de rolles 
des Juſtices, devant queux le plee fuit pleade, a reſom' lon 
garrantie ſicome avant ad eſtre fait en auters caſes, ou le 
garrantie vient en court, & dit que riens ne luy eſt diſcend 
de luy per que fait il eſt vouche. Et en meſme le maner 
eit liſſue le fits recover per briefe de Coſinage, Ayel, & 
Beſaiel. Enſement & en meſme le maner ne ſoit Theire la 
feme apres la mort le pier & la mier barr' daction a de- 
mander le heritage ſa mier per briefe Dentre, que lon pier 


en temps ſa mier aliena, dont nul fine neſt levie en cour 
le roy. 


Betfoze the making of this Statuts, when the heir demanded Inheritante on 


| the part of his mother, the Warranty of the Tenant by the courteſie, whoſe 
heir he was, barred him of that Inheritance without any Aﬀets. This Statute 


dath pꝛovide, that it ſhall not be a barre without Aﬀets. 

But at the Common Law , if the heir had ben within age, and his entry 
congeable, though he had not entred in the life of the anceſto2, the Warranty 
bound him not, but that he might enter and avoid the Warranty ; but if he were 


d2iven to his Action, the Warranty had bound him, and ſo it was in caſe of 
Fem covert. 


C Alien tenements. | This extendeth to alienations made after the 


_ Statutc,and not befoze, foz it is a Rule and Law of Parltament, that Regularly 


Nova conſtitutio futuris formam imponere debet, non præteritis. * 
This 


Cap.3. Gloceſter. 293 
This woꝛd (alien) doth p2operly ſigniſie a tranſmutatfon of poſſeſſion, but Se before cope, 
ct a releaſe 02 confirmation of the Tenant bp the ccurteſte with Warranty, 2+ £2741. 
where no tranſmutation of poſſeſſion te, is within the ſame miſchief, and there⸗ By 
ſoze is within the remedy of this Statute ; foz otherwiſe the Statute would ; .. 
ſerve to little purpoſe, 1 E. 
Dier 4 Mar. 148. 
C Tient per la ley Dangleterre.] It the heir demand the heritage 
of the part ol his fither. and the Warranty on the part of his mot her be pleaved, + t part cf the 
this caſe is not holpen by this Statute, as in the firſt part of the Inſticuces it aps — ct. 
peareth; foz this Act by this bꝛanch pꝛobldeth onely foz the caſe ot the Tenant * 
by the teurteſie, and therefoze Tenant fo? life, oꝛ Tenant in Dower is not with ⸗ $ee i!» Statute 
in the caſe oꝛ claſſis of this Act; but as concerning the caſe of the Tenant by the „11 II. v. c. 20. 
conrteſte, which is the caſe of this Act, this Statute is taken by equity, as heres [<5 E. 1 gar. 
tofoze bath been partly touched, and hercafter (hall appeer. 56, 12 Afl. p. 9. 


© Son fits ne ſoit pas forbarre.] This doth not onely extend to 
the ſon,but to the daughter, and to any other heire immedtate, as here the cx- 
ample ts pu!, oz medtate, as ceſin and heite, be they never fo remote. 


11 E 3. gar. 9 ;. 


De que nul heritage luy deſcend.] That is to fay, from 
whomno lands oz fenements in f& ſimple of the pearly value of the tnheritance 
of the part of the mother doth deſcend to the heſre, foz the warranty is no barre 
without ſuch allets. 
And by the equity of this Statute the warranty of Tenant in taile is no barre 3e. 
unleſſe there be aſſets in fee tmple deſcended, 23. 78 "Pea 
Albeit the woꝛd heritage be generall, pct hath it in conffkruc{on a ſpeciall ſig⸗ Com. 110. 
nification, foz the aſſets muſt reſpec the cfſentiall quality of the fnheritance, Lb.. 01.53. 
whereof the heire is to be barred, and that is, that it de alocall, poſſcſſarp, and 75 —_ 2 
tertaine inheritance, as lands, rents, commons, and the like : and thercfoze an Kev zal 
Annuity, that is a perſonall tnhcritance, and licth in Action, noz any right of 1 
Acton ofinherftance is no heritage within this Statate,untill it be reduced into 
poſſeſſion, Et ſic de ſmilibus. 


Per briefe de Mordaunceſter.] And atter the Grits . b. gens; 

of Aiel, Befaiel, and Colinage are alſ) named. 8 E. 2. ibid. 31. 

The intondment of the makers ol this Act is, that the Warranty et him that 4 b. 3. ge 76. 
held by the courteſie ſhould not be a berre to the heir of his wile, unleſſe he left E 3 82.63. 
aſſets; and the makers of the Statute could not put all the caſes that might han ⸗· 
pen, but did put the ſtrongeſt caſes, and by conſtruction the leſſer ſhall be in- 
cluded, and therefoze in all Actions, as the Writ of Right, the Formedon in the 
deſcender, the Writ of Entry in the Per, the Writ of Entry ad communem 
legem, and the like are within this Statute. 


© Heritage luy deſcend de meſme le pier.] zt a @eigniozy 1 E. 3. age far. 
of homage and fealty deſcend to the heire, this is no aſſets, but (fa tenancy doth 5 * a 1 
cſcheat tothe heire, although it were ne ver in the Father this hall beaccounted 5 Cem. C hab. 
«Nets, becauſs the ſeignioꝛy that came from the Father was the means to bzing mans caſe. 


{t to the heire, Et fic de ſimil bus. 
Donques avera le tenant vers luy recovery de la ſeiſin 


la mere.] By this Act the Warranty of a Tenant by the courteſie being 

pleaded with aſſets deſcended is a bar to the heire of the mother; but if aſſets be 

not then deſcended, but alter it deſcend from the ſame Father, then the Tenant Hil. o E. 2 C. b. 
Wall have recoverp of the inheritante of the mother by a Wint of judgement, as r. fur aig, 
this Act appointeth: And by the equity of this Ac it is taken, that in a Forme- 3 E. 3.26. 

don in the Delcender, it the Warranty of Tenant in taile be pleaded, where no 46 k. 3.29. 


allets is then deſcended, but after allets doth deſcend to the iſſue, there the Ce. . Com. ole. 
nant 


Pl. Com. 110, 


Lib. S. fol. 52. 
zyms Calc, 


91 .2 gar. 81. 
Hil. gE-2.ubi ſup. 
17 E. 3.8 i. 

27 E. 3. 89. 


Hil. E. 2. ubi ſup. 
Thomas de Mer. 
rons caſe. 


See the firſt part 
of the Inſtitutes, 
Cap. gar- ſæ pe. 


27 E. 3. 8 . 

PI. Com. 57. 
Firſt part of the 
Inſtitutes, ſc R, 
739,730,731. 
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nant ſhall hate a Scire ſacias lo have the aſſets, and not the land in tale, loz ik he 
Could have the land in taile, it wis conſidered, that if the (Cue aliened the allets, 
bis iſtue might recover the land tatled in a Formedon : wherein is to be obſerved 
the great wildome of che Sages of the Law in auncient times, over lo to reſelve, 
and give judgement, Ur fit ſinis litium. Tut in none of tie bokes that treat of 
this metter ts expꝛeſſed how the Tenant ſhall demeane himſelfe in pleading to 
take advantage upon this Statute of the aſſets, which after deſcended, 

And therefoze ik in a Mordanc',&c. the Tenant plead the warranty of the. 
Tenant by the curteſie with aſſets (as in ſome cf the bens it is ſald) 
02 ina Formedon the Tenant plead a lincall warranty with afſcts, and the De, 
mandant take iſlne upon the aſſets, and it is found (hat nothing delcen⸗ 
ded, and thereupon the Demandant recover, and after the recovery aſſets del⸗ 
tend, the T cnant Mall never have a Scire facias to take benefit of this A, (6; 
he that will take benefit of this At muſt not begin with an untruth, but ww 
plead the warrantp,and confeſſe the title of the Demandant ,and pꝛay the advans 
tage of thts Act, when aſſets ſhall deſcend, and upon this Reco2d when aſſets 
delceud. ge ſhall have 2 Scire facias ;foz our Ad ſafth, Per briete de judgement que 
iſſera hors de rolles des Juliices ; And thisexpoſition agreth with the wozds 
of this Ac, A reſummon ſon garrantie ſicome avant ad eltre fait en auters caſes 
ou le garranree viert en court, & dit, que riens ne luy eſt deſcend” de luy, per 
quel fait il e vouch: Foz there without queſtion after aſfets thall deſcend, 
upon the Kccoꝛzd a Scire tacias ſhall be awarded. 


Enſement et en meſme le maner ne ſoit le heire la fem, &c. 
This is the laſt bz anch of this Aa. 


Barre daction a demander le heritage ſa mere, &c. By the 
firſt bzanch the Ac p;ovideth remedp againſt the warranty made by Tenant by 
the curteſie after the deccaſe of his wife;this bzznch pzovideth remedy againſt the 
al:icnation of the husband with warranty during the life of his wife : upon 
ſheſe wozds ſome h. ve conceived, that this warranty Nall not binde, elbeit aſſets 
doth deſcend from the Father, becauſe aſſets is not mentioned in this bzanch,as 
it ts in the lozmer. But theſe wozds, enſement & en meſme le maner, doe ſo 
couple thts bzanch by reference to the fozmer, as if in this caſe aſſcts doth de⸗ 
ſccr'b,by the worrantp and aſſets the heire is barred, 

If the husband make a feoffement in ke of the wives land with warranty,and 
hath tue by her, and thep both die, in a Writ of Entry Sur diſſciſin bzonght 
againſt the fceffee he vowcheth the heir of the husband, who is alſo the heire of 
the wife, he wap upon this Statute develve the fen' of the warranty , foz 
that the husband left no aets, and that he hath an Action as heire to his mother 
to recover the land, and if he ſhould enter into the warranty, he ſhould fozcloſe 
himſelfe of bis Acton, and therefoge by the rule of the Court he entred not into 
the warranty, 


Briefe Dentre.] That is a Sur cui in vita, but if the lands were en 
failed to the wife, and after the Statute of Donis condic' de W. 2. the hett 
b:zought a Formedon, the collaterall warranty of the husband ſhall barre in 
that Acton, 


Dont nul fine eſt levie en court le Roy.] This is to be 
underſtod, whereof no fine is lawfully levied, that is by the husband and 
wife, fog then her heire claiming a f&-ſimple is barred ; But a fine levied by the 
husband alone was a w2ong,and at that time a diſcontinuance and therefoze lach 
a fine was not within the intention of this Ac, 


CAP. 


Cap. 4. Gloceſter. 


C4P HF. 


Nſement ſi home leſſa ſa terre a ferme, ou a trover 
eſtovers en viver, ou en veſture, que amount a la quart 


part de la veray value de la terre, & celuy que la terre ti- 


ent iſsint charge la leſſeſt giſer freſh, iſsint que home ne 

uit trover Like per deux ans, ou per trois, a faire le 
. render, ou a faire ceo que eſt contenue en leſcript ou 
leas: Eſtablie eſt, que apres les deux ans paſſes eit le leſſor 
action a demander la terre en demeign per briefe que il 
avera en le Chancery. Et ſi celuy vers que la terre eſt de- 
mande, veigne avant judgement, & render les arrerages 
et les damages, et trova ſuerty tiel come la court verra 
que ſoit ſuffiſant a render en apres [ſolonque] ceo que eſt 
contenue en leſcript du leas, ci reteign la terre. Et fil de- 
murr' tanque ele ſoit recover per judgement, ſoit il for. 
cloſe a remnant. W.2. cap. 21. & cap. 41. 


What the Common Law, oz ſome cuſtoms was befoze the making of this 
Statute, vou map reade in Bratton who w2ote a little befoze this Statnte ; 
lem poterit intervenire juſtum judicium ab initio, ut in diſtrictionibus faci- 
endis, & vertitur ex poſt fa do in diſſeiſinam, ſicut in burgagiis, terris, tenemen- 
ris, & tenuris exterioribus. Ut ſi Dominus per conſiderationem curiæ ſuæ pro de- 
ſectu ſervitii ceperit tenementum tenentis ſui in manum ſuam, ſicut ſimplex namiũ, 
donec de redd tu fuerit ſatisfactum; fed cum talis, cnjus ten fuerit, obtulerit de 
ſatiſtaciend de redditu & arreragiis, reſtitui ei debet poſſeſſio, & ſi Dominus hoc 
tecuſaverit, tunc eric mani feſta diſſeiſina. And afterwards in another place he 
ſaith ; Item fi propter paupertatem poſſeſſionem dereliquerit, & ita quod Dominus 
capitalis pro defectu ſer vitii tenementum ſuum in manum ſuam ceperic & retinu- 
erit, vel alio excolend dederir,&c. ſatis moritur tenens ſeiſitus. 

And J reade amougft aunctent Recs2ds, that a ceſſavit was bzought in the 
raigne of King John, bnt this Ac is the firſt Statute that was made by autho⸗ 
ritp ol Parliament concerning the ceſſavic ; After this came the Statutes of 
Weltm, 2. and 10 E.:. De Gamletto; And note that the Writ framed upon this 
Ac doth recite this Statute. 


C Leſla a cerre a ferme. !] Leſſa, demiſe, nora dimittere is a god 
woꝛd ol a feoffement ,and therefoze ifa man let oz demiſe lands to a man and his 
heires, and make livery of ſeiſin, this is a god feoffement, and ſo is this wozy 
here to be intended, foz a ceſſaviclieth not againſt Tenant in taile,oz Tenant fo2 
life, unleſſe the remainder be limited over to another in fæ, ſo as he ts Tenant to 
the Lo, as Tenant by the curteſie is. 


C Eſtovers en viver ou veſture.] That is to ſap, Eftovers in 


viuet velticu, Oł this ſuffictent hath bern ſaid in the expoſition upon the leventh 
Chapter of Magna Charta. 
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BraQ lib. . 
fol. 225. b. 


Fol. 262. 


Int' Record 8, 
Regis Johaanis, 
W zc.21.& 41. 
10 E. z. Scat. de 
gamletto. Vet. 
Mag. Cha. ſo. 122. 
Paſch 17 E. z. co- 
ram REege. Kot, 
129. London. 
Firſt part of the 
Inſticures, ſect i. 
45 E. 3 27.3zH 6 
5313 E. 2. Celſa- 
vir FI. F. N. B. 
209. g. 

Sec Mich 9 E.. 
in Banco Rot. 39. 
Kanc. Hil. 13 E 1 
in Banco Rot.. 
Laſch. 16 E. i · 
Rot. 5. 
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11 E. 2. ceſſav. o. 


21 E. 3.23.45 E. 3 
15,27.21 H. 6. 50 
33 H. 6.53. 
F. NB. 289. 


11 H. 43-27 H.8. 
28. Kcl. 104, 105, 


Paſc. 16 EI. in Ban. 


Rot. J. Nog p1- 
Putt ex culcyc p op- 
ter duras difir;- 
Gn. 

Regiſt. 237. 

F. N. B. 210.3. 

6 . 3.48. CE. 3. 
4 47. 10 E.. 6. 
2 E. 3. 20,1. 
30 2. 22 41 E.; 
IF, 8 1.6.17. 
33 H.6.8. 


Temps E. I. ce ſſa- 
vit 38 10 E. 4. 1. 2 


30 E. 3. 22. 116.3 
cellavit 21.3 5H. 6 


ibid. 7. F. N. B. 
208, 209. 


12 E; · ceſſavĩt. 
8 E. 3. 46, 45. 

17 E. 3. 57. 27.3. 
17. 14H. 4.44 
31 H-6.44-6 H. 7. 
7. 8H 7. :. 


30 E. 3. 22.14 E. 3 


ceſſa vit 20. 
19 R. z. ſurety 27. 


35 H. s ceſſavit 7. 
F. N. B. zg. 


Glocefter- 


' C A la quart part de la verie value.] vide foz fir ferme the 
expoſition upon the twenty ſeventh Chapter of Magna Chatta. And ſuch rent oz 
other pzofit, as was anſwered to the owner of the land, was accounted the verie 


value. 


C Celui que la terre tient.] go as there muſt be a terfure be⸗ 
twene the fcoffoz and the keoffœ in ſe-ſimple, foz a ceſſavit lieth not upon 
a reſervation without ſuch a tenure, and ſo was it adjudged in 1 E. 2. 

At the making of this Act all eſtates of inheritance were in ke imple, and 
therefoze the donoz upon an eſtate in taile (created by a Statute made after this 
A) ſhall not have a ceſſavit againſt the done in iatle, noz agalut Tenant 
foz lite; neither foz the cefſcr of the meſne a ceſſavit lteth, foz he holdeth not thy 
land as this Aa ſpeaketh, which ought to be overt, and ſuffictent to the diſtreſs 
of the Lozd, which is a god plea in a ceſlavit. 

And in this Writ the tenure between the Demandant and the Tenant is fra: 
berſable,bccauſe this Writ is grounded upon the tenure by fozce of this Ad; but 
in thts Writ the ſciſin is not traverſable ,becanſe it is not grounded upon the 
ſciſin, neither ts the quantity of the ſervices traverſable, but to be taken by pꝛo⸗ 
tcftation;foz whether he hold by moze,02 leſle, the ceſſa vit lieth; but in an A bow 


Cap. 4. 


ry the ſcifin is traverſable, foz that is grounded as well upon the ſeiſſn, as tge 


tenure: Alſo in the ceſſavit the land is to be recovered ,and not the ſervices, and 
it is in his nature a Writ of Right, and the Jurp ſhall meaſare in their conſct- 
ences the quantity cf the ſervice. . 

Neither ts hors de ſon fee a god plea in a ceſſavit, becauſe (as hath berne (aſd) 
the tenure is traverſable. 


C La lefleſt giler freſh.) The Zenant of the land is called Tenant 
per availe, becauſe it is pꝛeſumed, that he hath availe and pzofit by the land, and 
thercfoze the Law never expected, that he would let the land lie freſh, that in his 
pꝛoper ſenſe is as much, as unmanured, oʒ unoccupied. ä 

It is ſald in Law to lie freſh,not onely when there is no cattle, o other thing 
diſtrainable upon the land ofthe value of the rent, oz other pꝛofit behinde; but 
alſo, though there be a ſafficient diſtreſſe to be taken, pet by conſtrua ton upon 
this Aa; ił the land be ſo immured oz incloſed about, as the Lo2d cannot come 
to take and carry awap the diſtreſſe to the pound, it is ſatd to lie freſh, that ts, 
without p2ofit as to the Loꝛd, foz though it be ſaffictent,yet it is not ſufficient 
to his diſtreſle, ſo as the land muſt lie open and ſufficient to the diſtreſſe of the 
Loꝛdʒ oz elſe it is ſaid in Law to lie freſh within this Statute, which conſtru- 
&ion is wozthp of obſervation. 


C Per deux ans.] per biennium ; &0 as by theſe wozds is im- 
plied, that it lieth onely foz annuall ſervices, and not foz homage, fealtp, oz the 
like. And upon theſe wozds, Rien arere, & c. is a god plea in this Action, 

This Aa ſaith,if the Tenant let the land lie freſh, pet if a ſtranger wꝛong⸗ 
fully occupy the ground by putting in his cattle and feeding ol it,02 other wile by 
manurance of theground, this is ſufficient to the diſtreſſe of the oꝛd within this 
Act, foz the L02d may diſtrein them, which is the end of this Ac ; other wie 
it is in this caſe, if cattle eſcape, and the owner freſhly follow to take 
them. 


C Ou a faire choſe que eſt contenue en leſcript. 


By theſe wzzds the ceſſavit did lie foz non-papment of a f& ferme con 
tained in the d&d, 


C Eyt le leſſor action a demaunder terre en demeign. 
Flve doubts were conceived upon this Ac : 


1, Whe 


—— — — — — - 
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. Whether the helres of the Loꝛd might have a ceſſavic, becauſe the wozds Regiſt. 7. 
be Eyt le leſſor. : 
2. Upon the ſame wozds whether the graunter of the Scigniozp with at- 
toznement, oz Tenant by the curtefie, Tenant in dower, ec. might have a 
Ceſſavit. 
3. Whether againſt the alten of the Tenant o2 his difſciſoz,qc. a Ceſ- 
ſavit did lie upon this Ac, becauſe the letter of this Law extended but to 
the leoffe. 
* Whether the Ceſſavit hould be againft the heires of the feoffee. 45 E.3. 15. 
5, Whether it extended to Kents and Services created without Deed, 
foz as much as this A a ſpeaketh of ſuch onely, as were reſerved by Deed. 
Theſe doubts were conceived upon that notable rule delivered in our Bokes 
in the caſe of Ceſſavit, Ou recoverie eſt done en eſpeciall caſe pereftatur , il coveit 
ue home aver touts voĩes accord al ſtatut. 
As to the firſt Britton ſaith, Fee fermes ſont terres tenus en fee a reſponder pur 
eux per an le verie value, ou pluis, ou meyns, de quel rent ſi les feoffees ceſſent a 
relpondre per deux ans enſemble per tant accreſt action as feoffors et lour heires 
2 demaunder les tenements en demeane. But notwithſtanding this point and 
the reli dae ol the doubts are bztefly and excellently remedied by the Statute of >- apt. 
W. 2. made ſeven yeares after this Ad, as we ſhall {ew when we ſhall come 
to if, 


Demaunder ſa terre in demeign'.] wpon theſe wozrs it is 
concluded that a ceſſavit doth not lie ofa meſnalty conſiſting of rents and ſervt- :; F.;.gard 38. 
ces, but this Writ lieth againſt the Tenant per availe. 21 E.3.44.27H.8 
It is holden that a ceſſavic doth lie of an advowſon,and pet it is not in demeſne, _ H. a. 
and overt, and ſaffictent to his diſtrelle cannot be pleaded. en 


5 H. 7. 37. 41 E.. 
© Per briefe que il avera en la Chauncery.] Hereupon alſo ;* oe, 

great queſtion grew fo2 the fozme of the Writ, but in tde end a Writ was 8 

conceived upon this Aa, as it appeareth in the Regiſter, and F. N. B. F.N.B.210. 


Avant judgement, & tender les arrerages & damages, &c.] ,.x......,..e: 
After verdict and befoze judgement, the Tenant map tender the arrerages, c. 3. 23- 33 H.6. 19. 
Ye ought to tender the arrerages in pꝛoper perſon, though he be a Lozd of Pars 7 E:3-55- 13 E. 3. 
liament,fo2 the wozds of this Act be, Celuy vers que le terre eſt demande vi- —_— 2 
ent, &c. and he ought to finde ſurety. ps 

In aceſlavic afer the enqueſt jopned, the Tenant made default, and at the Tr. , E. 2. fol. 65. 
retourne of the petit cape, the Tenant appeared, and offered to pap the arrera- in lib-o meo in, 
ges with damages, ano to finde ſuch ſurety as the Court would award, which vit. 
was received,becauſe he came befoze judgement, and found ſarety , that is,thz& 
pledges, which bound their lands to the diſtreſſe of the Lozd in the ſame fozme 
a9 the Tenant his land is bound. 

Ye ought to tender all the arrerages, foz ſo are the indefinite woꝛds to be ta. E. z. 30.7 E. 3. 
ken as well befoze as after the two peares, and damages to be allowed of by the a - 12 pry * 
Court, but if the Demandant doe not alledge how much is behinde over and ee EO 
above the two yeares, ec. and that be found by the Jury that findes the iſſue, the b 
Tenant ned not tender moze then foz the two peares, becauſe it appeare not of 
Recozd, oz bp neceſſary conſcquenceas ſach arrerages as incurre hanging the + E ;.;7. 

rit ; and foz any arrerages tncurredbefoze this ten der, the Lozp ſhall not 
abow, becauſe the Tenant onght to have paid all, . 

The Court map alleſſe the damages hy their diſcretion. 13 E.z.ceflay.3s. 

Where this Aa ſaith, that he ſhall tender the arrerages, it is to be tinderſtod 1 E. 3. ubi ſupra- 
of tuch things as map be ytelded, as rent, at. but ot ſuit, divine ſervice, andſach 4 44-34 
like which cannot be ceived, damages ſhall be paid foz the ſame, 40 F. 3 40. 31 E. 3 

If two Jopntenants be impleaded in a ceſlavic, and the one make tefault, xc. —_ — * 
lde other cannot tender the arrerages but foz the moitp, ſoʒ the other jopntenant facade j * lib. 
QA hath mco in ceſſavit 
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hath power to alien and loſe his moity, the woꝛds of the Statute be, Celuy vers 
que la terre eſt demaund, and the land is demaunded againſt beth. 

But if A. and B. be ſeſſed to them and the heircs of A. and B. make default, 
A. may tender foz the whole in reſpec of his rematnder, 
1 In a ceſſavit, the Jury in Anno 6 E. 2. found the ccicr, and that the rent was 
3 be hinde by 30. peares, part of which time was befoze the Statute whereupon 
* theTUrit was grounded, and pet the Dem andant ſhall recover allthe arrerages, as 
- is well warranted by the Statute, 
If the Demandant in the ceſſavit be out-lawed in a perſonall Aaton, this 
ontlaw2y map be pleaded in barre of the Acton. becanſe the arretages are due to 
the King. 


C Ec trovera ſuertie come le Court verra lufhcient,&c.] 


This ſurety is referred to the diſcretion of the Court, foz herein upon theſe 
wozds there is a rule concefbed, Suretie el! al Court d'ordeiner, & al Tenant 
daſſent & affirme. And therefoze being referred to diſcretion, in divers cates 
ſeverall ſnre tes have been oꝛdained upon due conũderation had in reſpec of the 
ſtate of every particular caſe. 
E522: Sometime in reſpect of the quality of the Demondant, as ff he be a body poli, 
19 E. 4.5.17 Eg. tique oꝛ cozpoꝛate, Ectleſiaſticall o2 Tempozall foz feore of a Mortmain, there: 
$7.21 E3.:3 fotethcir collaterall ſurety is to be found, &c. Vide 15 Martini, Anno 4 E.3 
29E-3-33- Coram Juſtic' Itin apud Duſtable, ſurety was graunted to the Pztoz ot D. De: 
Ver.N.V+13% mandant in 2 ceſiavir, that he ould diſtrain fo2 the rent in other lands. 

Fr a Sometime in reſpect of the quality of the Tenant in reſpea he is a body poli 
Ten ce gr lique op tozpozate, oz a feme covert, oz an infant, 
vit 64,56. b Sometime in reſpec ol the Tenarcy it ſelſe, as if it be a heuſe, gc. leſt the 
19 R. 2 lurety 27 Tenant ſhould waſte it, and io make it not ſufficiert fo po the tent. 
15 E. 2. ibid. a0. Though the Statute relerceth the ſurety to the dilctet tion of the Court, yet 
19 E. bid a1. jwill it be god to follow pzcccdents of fozmer 1tmes , ſeʒ diſcretio elt dilcernere 
4 E-3:42+ 13 El. | od fit juſtum. 
ceſlavir 29. 21E. 3 Pex 1egem quod nit lu 
22. Doct & Stu. C Aldeit it is foz the benefit of the Demandant to have ſarcty, pet he cannct 
lik.z. waive it, becauſe it is made parcell cf the judgement. 
541k. 3.29. But what if the ſorety be a judgement of the Court, that ff he cefſe againe by 
9 Bs: 58.4.5 one oz two years,que la tre incurgera la remnant,that io, that he ſball have jubge- 
LE 3.39. 19K. ment to hold the land, ic. foz ever, wherein the Tenant hall never tender any 
Scirce lac 134 moe, and his remedp, that after ſuch ceſſer again, he ſhall have a Scite facias upon 

the Recozd, and if the Tenant be warned and make dcſault,xc, the Demandemt 
ſhall have judgement againſt him foz ever, 

If the Tenant after a judgement given againſt him in a ceſſavic,that ff he ceaſe 
agatne, Que la terre incurgera le remnant, in that caſe it the Tenant alien, the 
altenee ſhall not be bound by the ſaid ſurety o2 judgement, becauſe it bound him 
that was Tenant in the ceſſavit onelp,and upon a new cefſer a new ceſsavitmuſt 
be bzought. But if the ſurety 02 judgement be, that if he 03 his aNignes doe tele 
again, gc. then the aſſignee is bound thereby, and upon a Scire facias the matter 
ſhall come in queſtion. 


C Soit forcloſe a remnant.] That ts, Wall be foxcloſed 02 barred 
foz ever, foz this Writ is a Writ of Right in his nature; by this Act if the 


25 E. 3.42. 


6 E. 3.45. Lo2d recover by default, judgement finall by theſe wows, | Soit forcloſe del rem- 
4E.z,4vit4t- nant] hall be given, and ſhall be a barre in a Writ of Night; other wile it is ol 
a Judgement bp verdict, 
Dee moze of the Writ of ceſsavit in our expoſition upon the Statute of W.. 
Cape 21. 


CAP, 
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Nſement eſt purview, que home eit deſormes briefe 
de Waſt en le Chancery vers home que tient per le ley 
Dengleterre, ou en auter maner a terme de vie, ou des ans, 
ou feme que tient en dower. Et celuy que ſerra attaint de 
Waſte, perde le choſe que il aver Waſte: Et ouſter ceo 
face gree del treble de ceo que le Waſte ſerra taxe. Et en 
Waſte fait en gard', ſoit fait ſolonque ceo que contenue eſt 
en le graund Charter cap.4. Et per la ou il eſt contenue en 
la grand Charter, que celuy que avera fait Waſte en garde, 
rdr' le garde: Accorde eſt, que il rendra al heire les da- 
mages del Waſte, ſi iſsint ſoit que la garde perdue ne ſuf- 
fiſt mie a le value des damages, avant lage del heire de meſme 
le garde. I. I. cap. 21. Articuli ſuper chartas cap.18. 


At the Common Law Maſte was puniſhable in thzce perſons, viz. Tenant 
in Dower, Tonant by the Curteſie, and the Guardien, but not againſt Te. |,  ,.. 
nant foz life, oz Tenant foz peares; and the reaſon ofthe diverſity was, foz that 8 — Stud. 
the Law created their eſtates and intereſts, and therefoze the Law gave againſt lib. : cap. 1. 
them remedy; but Tenant foz life, and foz peares came in by demiſe and leaſe of Regiſt. 7272. 
the owner ofthe land, ic. and therefoze de might in his demiſe p2ovide againſt find bat _ 
the doingof Wake by bis Leſſee, and it he did not, ft was his negligence and 
TC There is alſo an Action of Maſte by cuſtome,as in London, &c. 7 Hs. 36.8 H.6. 

Now the remedy at the Common Law was in two degrecs : Firlf, if he thit 34 32 i 6. 
had the inheritance did feare (foz example) that Tenant in Dower would doe Brad. 1. 4 0.315. 
Waſte, he that had ihe inheritance might befoze any Waſte done havs a pꝛohi⸗ Dod. & Stud.. 2. 
bition directed to the Sheriffe, that he ſhall not permit her to doe Maſte in .. F. N. B. 55 c. 
this fozme. W. z. cap. 14. 
Rex Vicecom' Salutem. Præcipimus tibi quod non permittas quod talis mu- 
lier faciat vaſtum, vel verditionem, vel exilium de terris, hominibus, redditibus, 
domibus, boſcis, vel gardims, quæ tenet in dotem de hæteditate talis in tali villa, 
ad exhzredationem iplius talis ne amplius, &c. 

And Bractons advice hercupon is as followeth : 

Et hoc faciat tempeſtive, ne per negligentiam damnum incurrat, quia 

= eſt in tempore occurrere, quam poſt cauſam vulneratam remedium Regala, 
re. 

And the Sheriffe havu g the Warrant of this Writ map, as incaſe of a Lib. . fol., 16. 

ws ef — take poſſe Comitatus, and withſtand the doing of *913">*> cate 
E. ; 

R And this was the remedy that the Law appointed befoze the Waſte dong by 
be Tenant in Dower, Tenant by the curteſic, oz the gardien, to pꝛevent the 
lame, and this was an excellent Law, foz Præſtat cautela quam medela, and Reg»4a. 
ming Juſtice ercelleth p:niſhing Juſtice, And thts remedy map be V's) 1 
— at this dy. Now atter Witte done there lay an Action of Waſte at the 

mmon Law in this fozme, Rex Vicecom', Salutem. Si talis fecerit te ſe- 
curum de clamore ſuo proſequendo , tune pone per vad', & falyos plegios 
2 g 2 talem 
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talem mulierem, & c. quod fir coram Julliciariis noſirts, &c. oftenſura quare 


fecit vaſtum, venditionem, et exilium deterris, hominibus, redditibus, boſcis, 
vel gardinis, quæ tenet in dotem de haredicate talis, in tali villa, contra prohibi- 
tionem noſtram, et habeas ibi nomina pleg orum, et hoc breve, teſte, &c. 
Where in this Writ it ts ſaid Contra prohibuionem noſtram, the Plaintiffe 
E Walt would hade well maintained his Writ, albeit no Writ of pꝛohibition of Waft 

41 =. N. ha been ſued ont befoze, fo: that the Common Law was a pzohibitton of it 

tit. Attachment ſelfe, and ſo ſaith Bracton ſpeaking ofthe Waſte done by a Ouardien, Domi- 

ſur probib. g. nus vaſtum emendabit ſic quod damna reſtituet, five vaſtum fecerit ante prohi- 

Elac. l. 4 fo. 285. bitionem, five poſt. 

Vide W.2.c2-14- By this Writ of Waſte the Plaintiffe, if the Waſte were done in wods, 

Er mulier inde per inquiſitionem convincatur, talis eric ei pæna inſligenda, et in 

tantum erit coarctanda, quod de cætero nihil capiat in boſco illo, niſi (per vi- 

* Friefirins in fam * foreſtarioram hzredis) rationabile efloverium ſuum, et talis ſervitus im- 

ancient Authors. is ponetut ei ad pœnam, et de tore{tario apponendo fiat tale breve ( which there you 

cakenfor caſlorloſ. map reade at large) Si cuſtos de vaſto convincatur, amittit cuſtodiam, et reſtituet 

«ria Woodward q amna, et det Domino Regi miſericordiam, quod non eſt in muliere, fi de dote 

ua feceri valium, quia dotem ſuam non amitrit, ſed cuſtos vel curator ei adjunga- 
tur, qui impediat ne faciat, et damna debet refundere. 

So as the Tenant in Dower (and likewiſe the Tenant by the curtcſie) had 
two puniſhments, viz. to yt ild damages to the value of the Waſte,and a Reeper 
62 Curate to be appointed to them, who ſhould withKand any Waſte to be after- 
wards done by them. 

And the Guardien had thzee puniſhments. 1. Me ſhould loſe the cuſtody, 

10 H.. Waſt 138. 2. Ye ſhould peeld dameces to the value of the Waſte : and 3. He ſhould 

20 H. 3. ibid. 139. be fined to the King, fo2 thet contrary to the truſt in him repoſed bp reaſon of his 

34E ;-Waſt 146. Guardienſhip he did Waſte to the diſherilon of the heire, and this did hold as 

woll in caſe of aGuardien in droit, as aGuardten in fait. 

Temps E. 1. Waſt And the reaſon where loze at the Common Law the Action of Waſte did lie 

13,3034, againſt the Tenant in Dowcr, oz Tenant by the Carteſie, albeit thep had af 

23, 11 Ha. a * ſigned over their eſtates, was, bet auſe no Acton ol Waſte by the Common Law 

Doct. & Stud. l. a. lap againſt the aſſigne foz Maſt dene after the aſſignment, therefoze the Acion 

ca. 1. F-N.B.56. ol necellity did foʒ ſuch Waſte (alter the aſlignement) lie againſt the Tenant 

by the Carteſie, oz Tenant in Dower, Which Law continneth to this 
dap. 

But if the heite granted away the reverſion and the T enant attourned, the 
Action failed at the Common Law, as hereafter ſhall be ſhewed moze at large. 
Hereby it appeareth how neceſſary it is foz the underſtanding of this Ac, to 
know what the Common Law was, and the reaſon thereof, befoze the making 

Bra.ubi ſupra, Of our Statutes, whereof pou ſhall reade moze largely in Bracton both concer- 

Firſt part of the ning the points aboveſaid, and other matters concerning Waſte, wozthy of 

r 67. pourreading and obſer vation. 

3 But at the Common Law il the Guatdien in droit bad aſſigned over his 
eſtate and intereſt, the heir ſhould have had an Acton of Waſte foz Maſte done 
after the aCignement againſt the aigne&, foz he was Guardien in fait, and lo 
within the rule of the Common Law, 


Brat.fo.,z15,z16 


Home eyt deſormes, &c.] Here the perſons are not names who 
ſhall have the Action of Waſte, but that is left to the Common Law to judge 
thereupon, of which matter you ſhall reade plenfifally in our boks, and it 
were to long to be here inſertcd, neither doth it tend tothe expoſition of this At 
being left to the Common Law. 


- 
— 


Briefe de Waſte.] Breve de vaſto. Of this wozd vaſtum pou may 
reade in the firſt part of the Inſtitutes, ſect. 6. onely this map be added that nel- 
ther this A; noz the Statute of Marlebridge doth create new kinde of ales, 

0 


cn WW ww woo -T 


K 


— 


Cap. 5. Gloceſter, 
bat doe give new remedies fog old waſtes; and what is Waſte, and t, 
muſt be determined by the Common Law, and what no 


Home que tient per la ley D'angleterre.] here Tenant by 
the carteſie is named foz two cauſes : 1. Foz that albeit the common opinion 
was, that an Action of Waſte did lie againft him, pet ſome doubted of the ſame, 
in reſpect of this wozd tenet in the Writ, foz that the Tenant by the curteſie 
did not hold of the heire, but of the Lozd Paramount, and after this dd the 
Writ of Waſte grounded thereupon doth recite this Statute. 

2, Foz that greater penalties were inflicted by this Aa, then were at the 
Common Law, 


Ou en auter maner a terme de vie.] zt a leafe be made 
quam diu ſola fuer', 03 quam diu ſe bene geſſerit, oz quouſque promotus fue- 
ric, &c. in all theſe like caſes thep are in judgement of Law leaſes ſoz life 
within this Ae. 

Upon theſe woꝛds there be many concluſions wozthy of obſervation. 

Firſt, albeit the aCigne ofthe Tenant by the curteſie, oz Tenant in Dower, 
is within the letter of this Law, foz he holdeth in ſome manner foz life, pet no 
Action of Waſte ſhall be bzonght by the heire againſt the allignæ, but onely 
againſt the Tenant by the carteſie, oz Tenant in Dower ; foz in conſtrudion of 
Statutes, the reaſon of the Common Law giveth great light, and the Judges, as 
much as map be, follow the rule thereof. | 

But if the heire granteth away the reverſion, and the aſſigne attozne, there 
the gravntee by this Statute ſhall have an Acton of Waſte againſt the eſſignee, 
and the Plaintiffe muſt declare upon this Statate : foz (as hath been ſaid) in 
that caſe there lap no Action of Waſte at the Common Law, ſo as in this point 
dur Act is fnftroducto2y of a new Law, 

2. If the heire had graunted his reverſion expectant upon an eſtate in 
Dower oz by the curteſie, the grauntee ſhould not have had an Acton cf Wafte 
againſt Tenant in Dower oz by the Curteſie at the Common Law, fo? that the 
pꝛivity was deſkroyed, therefoze the grauntee in an Action upon this Statute 
doth recite the Statute. 

3. Aleſee fo2 his own life,oz foz another mans life, is within the woꝛds and 
meaning of this Law, and in this point this Ac introduceth that which was not 
a; the Common Law. 

4. Jfa leaſe fo life be made to A. the remainder foz life to B. he in the rever- 
ſion (hall have no Aion of Waſte againſt the firſt lelee, foz then the eſtate of 
him in the remainder ſhould be deſtroyed, and ſach conftkraction muſt be made to 
pzeſerve the eſtate of an eſtranger, in whom there is no fault oz default. But it 
be in the remainder foz life dieth, then the Maſte is puniſhable as well befo2e, 
as after his death. 

5. Jfaleaſe be made fo A. fo2 his life, the remainder to A. foz the life of B. 
if A. doth Maſte, an Action of Maſte doth lie againſt him, foz the wꝛong doer 
bath both the ſtates in him, and of that opinion was Dir James Dier Chiefe Ju- 
Tice ofthe Common Pleas, Paſch. 18 Eliz. 

6. Ia leaſe foz life be made the remainder ſoz pears, an Acton of Maſte ſhall 
lie againſt the leCee, foz the recovery therein Wall not deſtrop the terme foz 
peares. 

7. Fem lefſce foz life taketh husband, the husband voth Waſte, the wife 
dleth, the husband ſhall not be pnniſhed by this Law, foz the wozds of this 
Aa be. Home quetient,&c.par vie, and the husband held not foz life, foz he was 
ſeiſed but in the right of his wife, and the eſtate was in his wife. 

8. An occupant ts within this Law, foz the wozds of this Act (as hath been 
laid) are Home que tient, which are moze liberall wdzds then if the Statute had 
ſpoken of a leaſe 02 demiſe, and certain it is that the occupant holdcth foz life, ſo 
it is ofthe Lozd that entreth on his villein Tenant foz life, 0 
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20 Hf. 6. 1. 
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37 H. 6. 26. 
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11 H 4.18. 

F. N. B. 56. f. 
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Cale. li.11.fo.84. 
Bowles caſe. 


Regiſt. 72.11 H.4 
35 H. 7.17. 

Lib 11. fol. 83. 
Bowles caſe, 


Matlb. cap. 23. 


33 E. 3. Waſt 144 
11 E. graunt 13 
1E. 3. receit 118 
4E. 3. 18.50 z.; 
10 E49. l. 5 E. . 
89. Regiſt. 

F. N. B. 59. 
Lib. 5 fol. 76. b. 
Pagets caſe. 

8 E. z. 26. 

17 E. 3.68. 39E.; 
25. 6 E. 3. 19. 
4E. 3. 18.3 B. 3. 18 
F. N. B. 59 h. 


46 E. 3.3 2. 46 tit. 
Waſte Statham. 
Lib. 10. fol. 11. 
Southcots caſe, 
48 E. 3.19. I. 6. 
tol. 3. Le D. de 


Worceſters calc. 
Lib. 10 fol. 93 


202 Gloceſter- Cap. 3. 
Mis Et. in 9. Me that bath an eſtate * foz life by convepance at the Common Law,oz by 
Banco Ror.63- limitation of uſe, is a Tenant within this Statute. 

Buck. & 8 * 16, A leaſe lo; life is made, the remainder over in taile 02 in fee, he in the re⸗ 
Herefoch. mainder ſhall by ibis Act have an Action of Waſte; foz the wozds of the Statute 
Temps E.r.Waſt Are generall, 
126. 39E.3.16- 11. Albeit Tenant in taile apres poſſibility of iſſue cxtine doth hold but fo; 
a5 E-3.25. Li. t · life, and ſo within the letter ol this Law, pet is he ont of the meaning thereof in 
fl $3-Ewensca!e rorpen of the inheritance which was once in him, in reſpect whereofhts eſtate is 
27 H.6- 40 by Lawdiſpuntſhable of Waſte, but bis aſignee ſhall be puniſhed fopWaſte 
= E. 3. i. b. Doct. by this Statute, 
& Stud. Ii. a. ca. 1. 12. It is tobe obſerved that ſach remedy as the heire had againſt the Te⸗ 
nant in Dower, and Tenant dy the Curteſte, c. by the Common Law, ſuch 
Marlb<.23.1.11. remedy had the leſſoꝛ and his heires againſt the Farmozs fag life oʒ peares by 
to S. b. Bowles the @tatate of Marlebridge which temaineth to this dap. 


caſe. 


— 1 2 C Ou des ans.] Ss befoze the @tatute of Marlebridge cap. 23. 
wy — Studs. Tenant by Statute Perchant. oz Staple, oz Elegit, are not within this 
fol. G6. b. F. N. B. Ac, foz albeit they have but a Chattell, yet are they not Tenant foz peares, 
58. h. Ii. 6. fol. 3 Although the woꝛds of the Act be Tenant foz peares in the plarall number, 
Firſt part ofthe pet Tenant foz a peare, 02 halle a peare, 4c. is within this Act. 

laſticutes, ſect 67 Executozs 02 Arminiftratozs of a Terme foz peares, though they hold in au- 

Eg. i. a ter dtoit Hall be puniſhed foz Waſte done iu their time, but not in the time of 

23 H.8. Wat. Br the Teſtatez, 03 Inteftate. 

3 E-z, Waſte 3. Two Crecutozs be of a Ward, the one doth Waſte, the Action lfeth againſt 
him onely. Be moꝛe hereof hereafter,and note the diverũty. 

9 Tenant foz peares graunts his eſtate upon condition, the leſ&@ doth Matte, 
the graunte enters foz the condition bzoken,the Action ol Maſt is to be bzought 
againſt the grauntee, and ſo it is in caſe of lefſee fo life. 

Tenant by the curteſie, oʒ other Tenant foz life makctha leaſe foz peares,he 


14 in the reverſion confirmeth it, Tenant by the curteſte dieth, an Action of Waſte 
10E.3-22.44E.3 lieth againſt the lefſ@e, 

* * .3.3 6. Tenant foz peares of a moity, third, oꝛ fourth part pro indiviſo holdeth a term 
g H.6.11, ſoz peares, he ts within this Ad; and ſo it is of a Tenant by the curteſie, 03 
12 E. 4·2 other Tenant foz life ofa moitp,. ac. In lihe manner if two be Plaintiſtes, and 
21 H. 7.40. one ol them is ſummoned, and ſevered, a moity ſhall be recovered. 


PIR Tenant foz peares oz foz life aſſignes over his leaſe foz peares, oz eſtate foz 

Fol — caſe. life,ercepting the timber tries, and after Waſte is done in felling downe the 
tres, the Action of Maſte is maintainablg againſt the aſignee, foz as to the 
leſſoz they are not ſevered from the land, 

Lib. g. fol. 78. Tenant foz yeares, oz foz life aſſignes over his eſtate, and nol withſtanding 

Booths calc. takes the pzofits, an Action of Waſte lieth againtt the firſt leſſee, and ſo it isof 
meane allignes, the Acton lieth againſt him that taketh the pzofits, but this is 
by the Statute of 11 H. 6. cap. 5. foz in that caſe the pernoz of the pꝛoſits did not 
hold the land. 

33 E.; p E. 3. Two Jopntenants foz peares,oz foz life, one of them doth Maſte, this is the 

54+ 34 E. gere Waſte of them both, as to the place waſted, and pet the wozds of the Ac are, 

NES (home que tient) but treble damages ſhall be recovered againſt him that vid the 
Maſte onelp, 

Sama. Tenant foz peares 02 foz life doth Waſte, and after aſſigneth over his eſtate, 

* a2 E.. is. nom the woꝛds be (home que tient) &c. he that holdeth foz life oz foz peares, 

48.3 19H. N. B andafter the aſignement he holdeth not the land, pet ſhall the Action of Waſte 

$6.4. Leinps E 1, be bzought againſt him in the rener, becauſe in the epe of the Law he is Tenant 

\Waite 126. as to !he Action of Maſte, and againſt him that was the wzong doer did the 
Action accrew, which he cannot avoid by his affignement, and againſt him 
ſhall the treble damages be recovered and the place waſted, and ſo it is of the 
meane aſlignes; a juſt interpꝛetation that he that did the wzong ſhould anſwer 


HEMI ©-2 theſaine, and this is the cauſe that generall nontenure is no plea in an Acton 
. * j 


Cap. 5. Gleoceſler. 


cf Waſte, but ſpeciall non-tenure map be pleaded, as the granting ober et his 
eſtate befoʒe which graunt no Maſte was done. 


C Ou feme que tient en dower.] gyjs ts to be underttod 


of all the five kindes ol Dowers whereof Littleton ſpeaketh, viz. Dower at the 
Common Law, Dower by the Cuſtome, Dower ad oſtium Eccleſiæ, Dower 
ex aſſenſu patris, and Downer de la pluis beale, and againſt all thcſe the Acton 
of Waſte did lie at the Common Law, 


C Ec celuy que ſerra attaint de Waſte.] gs it batb 
bene ſaid, ik one Fopntenant doe the Waffe, both ſhall be attainted of the 


Walle, qc. 

In an Acton of Maſte bzought againſt Tenant by the cnrteſio, Tenant foz 
life, Tenant foz peeres, o2 Tenant in dower, which befoze hath been named in 
this ga, the entry of the plea of the Tenant is quod prædict' (talis) non fecit 
vaſtum, and pet ell theſe by conſtruction of Law ſhal! anſwer foz the Waſte 
done by any ſtranger, foz he in the reverſion cannot have any remedy but againſt 
the Tenant, and the Tenant ſhall have his remedy againſt the w2ong doer, and 
recover all in damages againſt him, and by this meanes the lofle ſhall light upon 
the wꝛong doer; fog voluntary Waſte and permiſſive Waſte ts all one to him 
that hath the inheritance. But if the Waſte be done by the enemies of the King, 
the Tenadt (hall not anſwer foz the Waſte done by them, foz the Tenant hath 
no remedy ober againſt them. The ſame Law it is if the Waſte be done by tem: 
peſt. lightning, o2 the like, the Tenant ſhall not anſwer foz it. Jt is adjudged 
in 9 E. 2. that if tha ves burn the houſe of Tenant foz life, withont evill keping 
of leſlees foʒ lives fire, the leſſee ſhall not be puniſhed therefoze in an Acton of 
Waſte ; Nota the caſe of fire, ec. 

A. ſeiſed of land in fee acknowledgeth a @tatutePerchant,and infeoffeth B. who 
letteth the lame fo2 lite, the land is extended npon the Statute,B.bzingeth anActi- 
on of Waſte againſt the leſſee, he map plead this execution, tc. befoze which exe: 
tution no Waſte done, koꝛ the poſſeſton of the land is lawfullp teken from him 
by courſe of Law, which he could not withftand, and il he ſhould be pur iſhed fog 
Waſte, he ſhould have no remedy over. 

So it is it a man make a leaſe foz peares, and put ont the leſſee, and make a 
leaſe fo2 life, the leſſee enter upon the leFee fo2 lile, and doth Waſte, the leſſee foz 
life Pall not be puniched therefoge foz the eauſe afozeſatd, 

If Tenant in dower be of a Mannoꝛ, and a Coptholder thereof commit Matt, 
anAdton of Maſte lieth againſt Tenant in dower. 

Ak en infant be Tenaut by the curtcſie, 02 leſſee foz lite, oʒ yeares, he ſhali an- 
wer foz the Waſte done by a ſtranger, and have his remedy over, though ſome 
have holden the contrary, foz in that caſe alſo the loſſe ſhall be upon the w2ong 
doer; and ſo it is in caſe of a feme covert, ſoʒ the pꝛiviledge of infancy and cover- 
fare in this caſe ſhall not pꝛevaile againft the wꝛong and diſheriſon done to him 
that hath the inheritance,cſpectally when they have their remedy over, and the 
eſtate is of their owne purchace oz fiking, And ſo it is ifa leaſe be made to the 
husband and wife, and the husband doth Waſte and dieth, if the wife agreeth to 
the cſate,ſhe ſhall be puniſhed ſoꝛ the Waſte done by her husband in like man- 
ner, as if a ſtranger had done the Waſte, and after the death of her husband ſhe is 
in krom the leCoz, and if the Action had been bzought againſt the husband and 
wife, the Writ hruld have been quod fecerunc vaſtum, fo as it was as well the 
Waſte of the wife, as of the husband. 


C Perdra le choſe que il aver Wafte.] Chat is, thete foure Te- 
nants befoze named ſhall loſe the thing which he hath waſted, but it is ever ren⸗ 
dꝛed amittet locum vaſtatum. 

"If Waſt be committed in a houſe ſparſim in divers ſeverall parts, the whole 
houſe ſhall be recovered, although all be not waſted. In auncient time J — 

olden 
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betden by ſome, that il the hall were waſted, the whole houſe would be recove- 
red, fo2 that in thoſe daycs the hall was the place of greateſt reſozt, and uſe, in 
ſo much as the whole houſe was called by the name of the hall, as Dalehall, ic. 
bat the purviewof this Act is, that he ſhall loſe the thing that he hath waſted, 

x E. C. Waſte So it is ofa wod, if Waſte be done ſparſim, though all the won be not waſted, 
Br. 136. 18.2.7 the whole wed ſhall be recovered: and the reaſon of both theſe caſes was, foz that 
if Wale were done ſparſim in houſes 0z wods, that by the conſtrumion of theſe 
wo2ds , the whole ſhould be recovered, foz that otherwiſe the houſe that 
was foz the habitation of man, oz the wods that ſo many wayes were foz mans 
neceſſary uſe , could not be enjoyed, neither by him that had the inheritance, 
noz by the Tenant without continuall treſpaſſing the one to the other, Et boni 
judicis eſt cauſas litium dirimere ; But if Waſte were done in one part of the 
wod that might be conventently divides from the reft, that part onelp is locus 
vaſtarus,and ſhall be recovered. 
And ſo it is of bzok medow, it the Tenant plough it up ſparſim (as hath ben 
befoze ſatd.) 
77073. Fat 147 A Tenant fo; life oz yeares of a parke, vivary, warren, oz dove-houſe, if he 
to done. deſtroy the d&re, oz the fiſh in the bivarp oz ponds, oz the game in the 
5R.2. Waſte y. warten, oz the doves in the dovehonſe, it is Waſte, and dee that hath 
TepsE.1-waſt 128 the inheritance ſhall recover the park, vivarp, warren, oʒ dovehouſe, and there: 
foze the makers of this Ac meaning to include all kinde of Waſts, uſed this 
generall wozd [chole. | 
And ſo it ts if the Tenant kill ſo many ofthe d&re, fiſh, game 02 doves, as 
there be not left ſufficient foz ſtoze having regard to the number that were there 
when his eſtate oz intereft was created oʒ made, this is Maſte, and ſo it was 
holden, Paſch. 5 Eliz. in Communi Banco, & fic de ſimilibus. 
Exile and deffruction of villeins by tallage and oppʒze ſſion is Maſt, and this Ac 
faith [perdrale choſe.] 


3 E. z. Waſte . (. Er ouſter ceo face gree de treble de ceo que le Waſte 
9 E. z. Waſte 2. 


16 l. 3. bid. 135. ſerra taxe.] Concerning colts in this Action ſufficient hath ben ſpoken, ca.1, 
3 25 The Plaintiffe wall not recover damages foz any Waſte done hanging the 
per Fineux.8 E 2. = — — the Plaint itte may have a Writ of Eſtrepement in this Ach 
Waſt 113.17 E.z ON, Et hc de hmilibus, 
ibid-118. 15 H.3. Leſſe foz peares committeth Matt, and the pears doe expire, pet ſhall the lef- 
_ 2 8 ſoz have an Acton of Waſte foz the treble damages, although he cannot recover 
Lib.5.fol.rr5, tde place waſted, and though the Statute be in the conjunaive, perdra le cho, 
Foliambes caſe, & c. & ouſter ceo face gree, &c. foz as there was at the Common Law twofozms 
Regiſt.72, of Actions of Waſte, viz. in the tenet, as againſt Tenant by the curteſie, xc. and 
in the tenuit againſt the Gardetn after full age, ſo upon this Ac the like kinde of 
fozmes ts framed by equall conffructon,viz. in the tenet to recover the place wa 
fted,and treble damages, and in the tenuit to recover treble damages onlp. 
But this is to be underſtod when the terme expires by efflurion of time, as in 
TIE the caſe of aleaſe foz pears, oʒ when the eſtate determines by the Ac of God, as 
WIDER: whenceſti que vie dfeth,oz when the cſtate is ended oz defeated by the act c wzong 
19 Ela. Waſt 190. Of the Tenant, as when he makes a feoffement in f&, oz commits any other ſoʒ 
811. C. 10.45. 3. fciture, and the leſſoʒ enters, pet the leſſoʒ ſhall have his Action of Maſte; but 
when the Tenant commits Waſte, and after ſurrendzeth to the leſſoz his eſtate 
b 17 2 E 55 oz terme, and he in thereverfionagreth thereunto, he wall not have an Acton 
8 ra of Waſte in the tenuit, foz he cannot by his owne At alter the fozme and nature 
H. 6. Waſte 35, ol his Adion from the tenet to the tenuit, and he cannot plead, Devant quel ſur- 
32 E.z.barre 262 render nul Walte fait. 
K. Malt gg. An Aaton of Mate is bzonght againſt the leſſæ foz pears,oz againſt Tenant 
pur terme dauter vie, and hanging theAaton the term expires, oʒ ce* que vie dielh 
yet the ZUrit ſhall not abate,foz that an Action of Waſte (as hath been ſaid) lieth 


onelp foz the damages in thoſe caſes, which he ſhall recover in that action then 
depending, 
In 
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Jn an Action of Maſte againft a !efſ foz life lo: Wale done in thze acres, 
the Defendant clatmeth fe, whereupon ae f 3 ſopned, the Jary findes againſt 
the Defendant that he hath bat an eſtate foz life, and enquired further of the 
waſte, and found the Waſte dene in one acre onely, the Plaintiffe cannot have 
judgement koz the whole land, in reſpec of the fozfeiture and treble damages, fo; 
that judgement is not accozding to this Ag, that is to ſay,ofthe place waffed,and 
trebie damages in reſpect of the plate waſted, wherefo2e he had judgement accoz- 
ding to the Statute ofthe one acre and treble damages. 

Upon thts bꝛanch it hath ben received foz a certain rule, that if Maſte be 
committed, and he in the reverſion dieth, that the Anion of Waſte faileth, foz 
that the heire cannot recover damages foz the Maſte done in the life of the ann 
ceſtoz, and the Waſte was not done by the diſh ritance of the hetre, and pet the 
Law doth extend the Action of Waſte favourably as much as with conventencite 
map be, leſt Made which is hartfall to the Common wealth ſhould rematne an- 
puniſhed; and thereloꝛe it two coparceners be, and they make a leaſe foz life oz 
peares, and the leſſee commtt Waſte, and one of them hath iflue and dfeth, and 
af:er the leſſee commit Zaaſtfe againe, albeit the TUrit ſhall ſap that both the 
maſts were done to the diſherffance to the aunt and nece, pet ſhall the Actt- 
on be maintained, and the judgement ſh1ll be ſeverall, though the Action be 
jopnt, fo2 ju®gement ſhall be given koz them both koꝛ the place waſted, and the 
damages treble fo2 the Waſte done in their owne time, and the aunt ſhall have 
a ſole judgement fo2 the whole damages foz the Waſte done in the time of 
her ſiſter by ſurvivoz which is a leading caſe ,and woꝛthy of great obſervatton. 


C Et en Waſte fait en garde.] There is Gardein in chivalry, and 
Gordein in ſotage: again Gardein in chivalry is twofold, Gardein in droit, and 
Gardein in fair of the graunt of the King, oꝛ of the Subject ; alſo both theſe are 
either Gardeins by right, oz Gardeins by clatme and poſſeſſion without right: 
Likewiſe Gardetn in ſocage is two-fold, viz, Garvein bp right, who ts called 
tutor proprius, and Gardein by poſſeſion and claime, who is called tutor 
alienus. 

A gainſt all theſe both a pzohibition of Maſte, and and con of Waſt lie at the 
Common Law, but none of theſe Gardeins ſhall be charged but foz the volunta⸗ 
ry oꝛ permiſſive Taſte, and not fo2 the Waſte done by a ſtranger. But ifthere 
bo two Joyntenants of a ward, and the one doth Waſte, this is the Maſte of 
both, foz he is no ffranger, 3 E.3.18. 

If the Gardcin ſuffereth a ſtranger to cat dow" timber tres, oz fo p2offrate 
any ofthe houſes, and accozding to his name of Gardein doth not endeavour to 
kepand pzeſerve the tnhcritance of the Ward in his cuſtody and keping, noz 
to ſoʒbid and withſtand the wꝛong doer, this ſhall be taken in Law foz his con; 
ſent, foz in this caſe, Qui non prohiber quod prohibere poteſt, afſentire videtur. 
b And il ſuch Waſte and deſtruction be done without the knowledge of the Gars 
dein, oz with ſuch number as he conld not withſtand, then ought the Gardein 
to cauſe an Auiſe to be bzought againſt ſuch wzong doers by the hefre, wherein 
he hell recover the freehold and damages foz ſuch w2ong and diſheriſon: So note 
a diverſity bet wen the intercſt ofa Gardein created by Law, foz there in an 
Aliſe the heir all recover damages, but otherwile it ts in the caſe of a leaſe foz 
yeares, which is the leſſozs own Ac. 

Che Gardein doth Waſte,and after al igneth over his intert ſt, an Action of 
Waſte lieth againſt the grantoz in the tenet. 

d Note that the Action of Maſte againſt the Gardein is generall,Fecic vaſtum, 
&c. de terris,&c. quas habet vel habuit in cuſtodia de hæreditate przdi&t', which 
Writdoth extend as well tothe Gardein in ſocage as in chivalry. 


C *Perdra la gard, & rendra al heire les damages del Waſte.) 


Do as if the heire bzing his Action of Waſte within age, the judgement by this 


A ts, that he ſhall loſe the whole wardchip, not locum vaſtatum onely, 
Rr and 
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and pe&ld to the here ſingle damages, it the wardſhip be not ſufficient to 
ſatisfie the damages; ſ& befoze what the judgement was at the Common 
Law. 

But then it map be demanded, Ahat if the Gardein commit Waſte,and the 
heire did not, oz perhaps could not bzing an Action of Waſte, being done fo neare 
his fall age, oz having no notice thereof, what remedy bath the heire after his 
fall age, foz the Gardein cannot loſe the wardſhip,foz his eſtate is ended and it 
ſameth by the letter of the Law that de muſt bzing bis Acton upon 
this Statute within age, koz the wozds bee |Perdra la gard.] To this it 
is anſwered that the heire at his fall age hall have an Action of Wafe, 
and recover treble damages by this Aa, foz the wardſhip cannot bee 
loſt , and the wꝛong and diſheriſon done to the heire ought tobe fully recompen. 
ced, and the Statute hath annexed treble damages to the Acton of Waſte, ag 
it it were enacted by Parlſament,that an Action of Maſte ſhould lie againſt Te: 
nant in taile apres poſſeſſ. theretn treble damages ſhould be recovered as inci. 
dent 02 annercd by this Law to the Action of Waſte, 

And whereſoever the Common Law gave ſingle damages againft any,this Ac 
doth give treble, unleſſe there be any ſpectall pzoviſion made bp this Ac. Allo 
in an Acton of Maſte, the Jurozs fall have the view of the place waſted, xc. as 
an incident to the Action of Waſte, fog in the Action at the Common Law the 
Jurozs ſhog'd habe had the view. 

The Law appointeth not of what value the Wafte hall be, neither in the 
caſe ofthe foure Tenants firſt befoze mentioned, noꝛ in the caſe of the Garden, 
who is to loſe all foz Maſte done in anp part. Yercin the rule of Bratton ts 
god, Vaſtum erit injurioſimnifi vaſtum ita modicum fucrit,propter quod non ſit 
inquiſitio faciend , and de minim is non curat lex; fe Wiaſte done to the value 
of xx. d. (which new is v..) the Gardein loft the whole Wardſhip. 

If a feme Sefgniozcfle take husband, the Zenant holding by Knights ſervice 
dicth his hetre within age, the husband doth Moſte and dieth, the Action of 
Waſte lieth agenſt the wife. So if an infant be Gardefn in Chivalrp, and doth 
Wafte- an Acton of Waſte lieth againſt him, foz he ts within the letter and 
meaning of this Law made againſt waſte and deſtruction, 


C Si le gard' perdue ne ſuffiſt a la value des damages, 


avant le age de meſme le gard.] S a notable Recozd upon this 


bzanch in the ſame peare that this Statute was made. 

A. hath the @ardſhip of Black:cre, and the heire of B. and UWhiteacre and 
the heire of C. per cauſe de gard, A. doth Waſte fn Blackacre, he ſhallloſe but 
Blac kacre, foz that Malle is done onelp to the diſheriſon of that heire; and ſo 
it is if he doth Waſte in Whiteacre, he Wall onelp loſe that acre foz the Waſte 
done there to the diſheriſon of that heite. 

At the Common Law incaſe of Tenant by the Curteſie, Tenant in Dower, 
o2 Gardeſn, the heire, ac. might have entred into the houſes and lands to ſe if 
Caſte were done, to the end that if he found any Waſte done, he might bzing 
bis Action, and to that end might the heire oz he in reverſion ſend any other to 
that tntent;now this Ac giving an Acton of Waſte againſt Tenant foz life,and 
Tenant foz yeare, doth impliedly give authozity to him in the reverſion either by 
bimſclf, oꝛ by another fo enter into the houſes oz lands ſo letten foz life 03 years, 
to ſe if any Waſte be done,Quia cuando lex aliquid concedit, concedere videturs 
id, per quod devenitur ad illud, and therefozc he in the reverſion may lawfully 
— — o ſæ (f any Wi ſte be dene, whereupon he may ground an Aa ton upon this 

atute. 

An Action of Wafte lieth not upon this Ac in the Court of ancient demelnt, 
becanſe that Court fails of the incidents to an Acton of Waſte, viz, to award a 
Writ to the Sheriffe to erquire of the Waſte, c. 

Ita Tenant foz life 02 peares commit Malle, ſo as he in the e - 
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tituled td his Action of Maſte, yet if the Tenant repaire the ſame befoze any 
Action bzonght, he in the reverſton cannot have an Action of Maſte, bat the 
Tenant muſt plead it ſpectally : Bat if the Tenant doth repatre it after the 
Writ bzonght, and befoze he hath day to plead,he cannot plead it fn barre of the 
Action. | 

Upon the conſtruction of this Act, whether in this mixt Action the place w1- 
feed is the paincipall,oz the damages, ſome queſtfon hath ben made, and in divers 
reſpects the one ts moꝛe pzincipall then the other, foz in reſpec of the antiquity 
againſt Tenant in Dower, and the Zenent by the Curteſie, the damages are 
the pzincipall,as hath ben befoze ſhewed; and therefoze they (hill be ſomettme 
pzefcrred, viz. the Plaintiffe to habe execution of the damages befo2e the place 
waſted. But in reſpec of the quality, the realty is ever pꝛeſerred befo2e the per⸗ 
ſonalty, and therefoze in Waſte,ff the Dekendant confelſe the Action, the Platn- 
tiffe map have judgement of the land, and r-leaſe his damages, which pzoveth 
the realty to be the pꝛincipall, and an accozd is no plea in an Actton of caſte 
in the rener, for Omne majus dignum trahit ad ſe minus. 

And in an Action of Waſte there ſhall be ſummons, and ſeverance, foz the 
Writ is ad exhzredationem, and the Acton of Waſte is a plea reall: In an 
Action of Waſte bzonght by two in the tenuit, a releaſe of the ene is a barre to 
both, but otherwiſe it is in the reger,fo2 there it barreth but htmſelfe. 

Thus have we endeavoured to expound this excellent Law enacted pro bono 
publico, foz pꝛeſer bation of buildings foz the habitation cf mankinde, and of 
wods and timber, ſometime one of the beautifull, and p2ofitable oꝛnaments of 
England, and generally againſt all waſte and deſtructon by particular Tenants, 
which Law being very penall, and ſho2zily and artificially penned hath bene 
with great wildome and judgement erpounded in our Bokes, and my be a 
light to many other like caſes. Vide Magna Chartacap.4. Marlebridge cap. 23. 
W. i. cap. 21. W.2.cap-14.21. 20 E.1, Vet. Magna Charta 124. 28 E. 1. ca. 18. 
See the firſt part of the Inſtitutes, ſect. 67, 71,3 80, 381,382, 492,570, 573,574,577, 
585,5 86,666,667, 668,674, 675. 


—— — — —— — — - — — — — 


CI. 


Dives eſt enſement, que ſi home mourge, & eit plu- 
ſors heires, dont lun eſt firs ou file, frere ou ſoer, ne- 
phew ou niece, & les auters ſont en pluis longe degree, 


touts les heires deſormes eyent recoverie per briefe de Mort- 
daunceſter. 


It appeareth by our auncient Authozs that this Ac is made in affir- 
mance of the Common Law, foz Bracton ſaith, Cum fit Aſliſa mortis 
anteceſſoris conjungenda cum conſanguinitate, non erit poſt recurrendum ad 
Przcipede conſanguinitate, ſed ad Aſſilam mortis, quia perſona. quz propinquior 
eſt, & facit Aſſiſam, & trahit ad ſe perſonam & gradum remotiorem , ut 
ibi potius procedat Aſſiſa, quam Præcipe, quia ind quod eſt majus remo- 
tum non trahit ad ic quod eſt majus junctum; ſed è contrario in omni caſu, 
& bene poterit quælibet iſtarum conjungi cum alia actione, quia quælibet 
loquitur de ſeiſina ejus quam habuit die quo obit, quod non eſt in brevi 
de Recto, & quælibet de poſſeſſione & non de proprietate. 

Do as it appearcth by Bracton that the abo veſatd rule Toth not bold 
onely in caſe of Mordaumceſter, but in the Writ of Aiel and Beſaiel, _— 
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allo a pꝛoſe of the Common Law, foꝛ this Act nameth the Age of Mordaurc 
onely, and his opinion is appꝛoved by dur Boks. 

Alſo this Ac extends to dy ing ſeiſed after the Statnte, and pet like ſoyning 
ſhall be in the Wirit of Mordaune), Aiel and Beſaiel of dying ſeiſed afoze the 
Statute, which ts another pꝛoſe of the Common Law. And the ſame Law: 
is in a Formedon in the Deſcender, and in Writs of Cntry Sur difſcifn to the 
common aunceſto2,and in a Sur cui in vita, Writs of Entry In caſu proviſo, Cop- 
ſimũli caſu ad communem legem, and the like, the Aunt and the ace ſhall joyne 
at the Common Law. 

To know what the Common Law was befoze the making 67 any Statute, 
(whereby it may be known whether the Ac be introdudoʒy of a new Law, oz al- 
firmatoꝛp of the old) is the very lock and key to ſet open the windowes of the 
Statute, as partly appeareth by that which hath ben laid, and particularly in thc 
expoſition of this Act ſhall appeare. 


C Si home mourge.] Hereby it appeareth that one right mull de⸗ 
ſcend from one aunceſto2,02 elſe the caſe is not within this Law. 

It two coparceners die ſeiſed, and a ſtranger abate, the Aunt and the Rete 
ſhall not jopne in a Writ of Mordaunc”, but have ſcucrall Writs,the one a Mor- 
daunc\, and the other a Writ of Aiel. 

In like manner if two coparceners be diſleiſed, the one hath ius and die, the 
Aunt and the Na&ce ſhall not jopne, fo2 they have not one right, but ſevera!l, and 
therefoze they muſt have ſcverall Adidas, but wycn they have recovered they 
ſhall hold in coparcenery. 


C Pluſors heires.] Otvers heires clther in Gavelkinde by the tu 
ſtome, oz heirs females coparceners by the Common Law, foz this Aa cxtcnvs 
to both of them. 


C Dont lun eſt fits ou file, &c.] By this it appeares that this 
Act extends as well to heires by the cuſtome,as by the Common Law. 

The Aunt end the Nece bzing a Writ of Mordaunc' of the dying ſeifed of 
the Father, the Aunt is lummoned and ſevered, pet the Ncece hall pꝛoceed and 
recover the moitp (although ſhe alone could never have a Writ of Mordaurc' of 
the dying ſeiſed of the Gzandfather )becanſe the Writ was rightly end duly com 
menced,and when the Ncece hath recovered, the Aunt map enter, and enjop that 
me ity with her; foz the rule ofthe Law is, that in all caſes when copartenets. 
03 Jopntenants map joyn in Adton, and have one and the ſame rcmedy, there if 
one be ſummoned and ſevered,and the other ſueth fozth and recovers the moity, 
the other may enter with her; but when they are dꝛiven toſeverall Acicns, oz 
where their rremedies are not equal, there if one recover 02 tontinue the one mots 
ty, the other aan not enter with her, and pet when both have recovered they ſhall 
be coparceners again. 


C Frere ou ſoer, nephew ou niece.) Here is implied the di 
cle and Aunt being relatives, and then here be all the perſons that map havean 
Alliſe of Mordaunc', and ſo there be one that map have an Alliſe of Mord:zunc',it 
maketh no matter how remote the other is, 


C De ormes.] So as this L aw extends to the fature, and not to ibe 
time paſt, and pet being made in affirmance of the Common Law, the ſame Law 
that guideth in futuro, ruleth alſo in præterito. 


C Eyent recoverie per briefe de Mordaunc'.] Theſe ande 
are generall,but they heve a ſpeciall intendment, foz as to the damages, the Lunt 
alone ſhall recover damages untill the death of her dus band, and both of them do 


mages from the death ol her ſiKer, andſo it is ta the Vrit of Aiel, and — 
al! 
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and all this is acco2 ding to ſhe conrſe of the Common Law befoze the making of 
this Act ſee the er poſitton upon the firſt Chapter of this Parliament. 


— 


— — — — 
—— — 


Cr 


Nſement ſi feme vende, ou done en fee, ou a terme de cudumer de 
vie tenement que el tient en dower: Eſtablie eſt, que g.“ 
le heire, ou auter, a que la terre deveroit reverter apres le 
deceaſe la feme, eit maintenant ſon recoverie per brief Den- 
tre, fair de ceo en la Chauncerie. 


The miſchief befoze the making ofthis Statute wis not, where a gift 02 feoffe» Regift.1374 
ment was made in tee. o foz terme of life by Tenant in Dower, foz in that caſe g ac. 5, 
he in the reverſion might enter foz the foztciturc,and avoid the eſtate: But the Ida. 
milchicke was that when the leoffee, oʒ anp other died ſeiſcd, whereby the entry of At 
him in the reverſion was taken away. he in the reverſion could have no Writ of 
entry ad communem legem untill aftcr the deceaſe of Tenant in Dower, and 
then the warranty contained in her Deed (as in thoſe dapes all Deeds of ſeoffe- 
ment foz the moſt part compzehended warranty, and ipectallp when ſhe intended 
to harre her heir that had the reverſion) barred him in the reverſion, if he were 
her heir, as commonly he was, and foz the remedy of this miſchief this Statute 
gave the Writ of Entry in caſuproviſo in the life time of Tenant in dower, which 
is implied by this woꝛd maintenant, c.] The purview ofthis Ac Fleta rendzeth Flcta li.. ca. 35 
thus. Eſt autem quoddam breve proviſum de ingreſſu, per quod habens ſtatum, 
recuperabit dotem alienatam per formam ſtatuti, quod tale eſt; ſi mulier alienet do- 
tem ſuam in feodo vel ad terminum vitæ donatoris heres vel alius ad quem (peat 
reverho, ſiatim iplo fad o habeat actionem petendi dotem illam in dominico. 


C Fem, &c. que tient en dower.] The Tenant by the curte- 
fe, 02 the leſſæ fo2 life is not within the caſc of this Statute, but he in the rever⸗ 
ſſon upon their altenatton ſhall have a Writ of Entry in conſimili caſu by that . 4. * 
excellent Statute of W. 2. cap. 24. quotieſcunque evenerit in cancellaria, quod in 3% j Ez, g. 
uno caſu reperitur breve · & in conſimili caiu cadente ſimili indigente remedio, &c. h. N. R. 207 f. 
concordent clerici de cancellaria in bre vi faciendo as we ſhall ſhew moze at large 5 H-7-31-14 H.. 
when we come to that Statute, 2 

Tenant in Dower taketh husband, the hus band allens in te, he in the reberl ęę⸗⸗ 

on during the husbands life map enter fo2 the kfozfeiture, but he cannot have a 
Writ of Entry in caſu proviſo, foz the husband hath nothing but during the cos 15 Art. 
berture in the right ofthe wife, and our Act ſaith, Fem' que tient en dower vend 
on done ſo as the alfenatton of the husband is not within the caſe of the Statute, 
and ſo it is in conſimili caſu when Tenant fey life take husband and he alien. 


CL Done en fee ou a terme de vie. ] at this time all eſtates of 
inheritance were fe ſimple, and here (foz terme of life) is intended of a ſtate ſoʒ 
the terme of the life of a ſtranger, and not foz the life ot the Tenant in Dower 
her ſelfe, foz ſach an eſtate wzonght no wzong. 

The woꝛds of the Writ grounded upon thisStatufe are generall, Et quæ poſt | 
dimiſſionem fatam ad præfatum B. revertideber, without erp2cfſing any eſtate, 9 
and doth count that the Tenant in Dower did alien in fe, and the Tenant ſatth fe. 4, % 
that the Tenant in Dower dld not alien in manner and kozme, zt. if it be found f. N. B. 206g · 
that the Tenant in Dower did alien in fe taile, oz foz life, the Demandant ſhall Bract. ol. 33. 

recover, 
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recober, as it appeareth by Littleton, foz auncient fozmes of TUrits oz Counts 
cannot be altered. 


C A que le terre deveroit reverter. ] ita man hath tbe reverg, 
on in le, in taile . 02 fo2 life, either upon his own gift oꝛ leaſe, o2 by afſignation, 
be ſhall have a Writ of Entry upon this Statute (and in like caſc à conſimili 
caſu) ſoʒ the woꝛds of thts Act are generalil (to whom the land ought to revert) 
and the wozds of the UUrit grounded upon this Statute are, Quam 
clamat eſſe jus & hzreditatem ſuam, but pet an eſtate foz life, as hath ben laid, 
is within this Statute. And this Ac pzoviding againſt the alienation of Tenant 
in Dower,ſpeaketh onely of him in the reverſion, becauſe there can be no remain⸗ 
der limited upon her eſtate, otherwiſe it is ofthe Writ of Conſimili calu,as we 
ſhall ſhew when we come to the Statute of W. 2. cap. 24. 

And this Act ſpeaketh onely ofland which licth in livery, fo2 the feoffement 
oz eſtate foz life made by Tenant in Dower deveſteth the reverſion, otherwile 
it is of rents, and other things that lie in graunt. 


C Eyt maintenant.) That is,p2eſently after the alienation made in 
the life of Tenant in Power, which Writ he could net have, as hath ben ſald, 
at the Common Law in the lite of Tenant in Dower. 


C Son recovery per briefe Dentre.] This Writ of Entry 
goeth by the name of a Writ of Entrp in caſu proviſo, ſo called, becanſe it hath 
the woꝛds of the Writ of Entry, ad cemmunem legem (mentioned by Bracton) 
with this addition, by fozcc ofthis Ac, Et quæ poſt dimiſſionem per iplum C. 
(viz. tenentem in dotem) præſato D. contra formam ſtatuti de Gloc', decommu- 
ni concilio Regni noſtri inde proviſi ad præfatum B. reverti debet per formam 
ejuſdem ſtatuti ut dicit, and of theſe wozds, inde proviſo, it taketh his name of 
the Writ of Entry in caſu proviſo , and bp theſe wozds this Wrtt vdiffercth from 
the Writ of Entry, ad communem legem, becauſe this Writ lieth during the life 
of Tenant in Dower by the reference it hath to this Act, which gtveth the Writ 
maintenant, &c. as hath ben ſaid. 

Bat the Writ of Entry ad communem legem lieth not during the life of 
Tenant in Dower, and the Writ of Entry ad communem legem doth not 
make mention of the death of the Tenant foz life, but that muſt be expzeſſed in 
the Count. 


— — — ———ʒ36 ——nſ — 


CAP. VIII 


N— ——— comms 


Urview eſt enſement, que les viſconts pled en counties 

les plees de treſpas, auxy come ils ſoilent eſtre pledes. 
Et que nul neit deſormes briefes de treſpaſſe devant Juſti- 
ces, ſil ne affirme per foy, que les biens emportes vailent 
40. s. al meins. Et fil ſe pleint de batery affirme per foy 
que ſa pleint eſt veritable. Des plaies, & des maihemes, ei 
home briefe ſicome home ſoleit aver. Et graunt eſt, que 
les defend puiſſent faire attorneies en tiel plees, ou appell 
ne giſt mie, iſsint que ſils ſoient attaints du treſpas en lout 
abſence, ſoit maund al viſe”, que ils ſoient priſes, & eient adon- 
ques 
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ques la peine, que ils averont ſils uſſent eſtre preſents quant 
le judgement fuit rendus. Et ſi les pleintifles deſormes en 
tiel treſpas ſe facent eſſoine apres la primer apparans, ſoit 
jour done jeſques a la venue des Juſtices errants, & les 
def. en dementires ſoient en peace en tielx plees, & en au- 
ters plees, ou attachments, & deſtre giſent. Si le defend' ſe 
face eſſoine del ſervice le Roy, & ne port ſon garrant au 
jour que done luy eſt per ſon eſſoine: eſtablie eſt que il ren- 
dra al plaintife les damages de la tourne de xx. s. ou de pluis, 
ſolonque le diſcretion des Juſtices, & jademains ſoit en le 
greye mercy le Roy. 


This Act is d{bided into two bzanches. 

The firſt bzanch is in aFirmance of the Common Law. 

The ſecond bzanch concerning the Affidavit, this is new, and made in flavour 
of the County Court, but expetiente taught, that this courſe was ſo full ot danger 
and trouble, that it was fozbozne, and the Defendant left to take ſuch exceptions 
as the Common Law cave him. 


C En Countie Courts.] This is put foz an example, fo2 the Hun⸗ 
dzed Court, andthe Court Baron being no Courts of Recozd are alſo within 
this Law. : 


C Briefes de. treſpas devant Juſtices.] qaritsof Treſpaſte are 
here put but foz an example, ſoʒ Debt, Detinae, Covenant and the like: Bat if the 
Treſpaſſe be vi & armis, where the King upon the conviction of the Defendant 
ſhall have a fine, there the @heriffe in his County cannot hold plea of it, foz 
no Court can aſſeſſe a fine but a Court of Recoꝛd, becanſe a Capias to take the 
body is incident to it: fo2 it is a rule in Law, Quod placica de tranſgreſſione 
contra pacem Regis in Regno Angliz vi & armis factis ſecundum legem & con- 
ſuetudinem Angliæ ſine brevi Regis placirari non debent. 

Neither ſhall he hold plea of Treſpafſe fog taking away of Charters concer⸗ 
ning inheritance oꝛ fre-hold,foz it fs a Paxime in Law Quod placita concernent” 
Chart',ſeu ſcriptꝰ liberum tenementum tangentia in aliquibus Curits quz recor. 
dum non habent ſecundum legem & conſuetudinem Regni Angliz fine brevi 
Regis placitari nondebent. 


C Vaillent 40.s. al meyns.] #03 as the inferiour Tourts which 
are not ol Reco2d regalarly cannot hold plea of debt, cc. 02 damages, but under 
40. 8. ſo the ſuperiour Courts chat are of Recozd cannot hold plea of debt, tc. oz 
damages regularly, unlcfſe the ſumme amount to 40. 8. 02 above. Now the 
ounce of ſilver was at the time of making ofthis Ac but 20.d, and now it is 
above thzice ſo much; foꝛ the wiſ:dome of the Common Law wis, that men 
Qhouldnot be troubled foꝛ ſatts of ſmall value in the Kings Courts, but that they 
ſhould be heard and determined in the Country with ſmall charge, and little oz 
no [ravell 02 loſſe of time, fo2 it was then accounted againſt the dignity and fn- 
fitutton of thoſe high Courts, to hold plea of ſmall oz triſling cauſes, Ne digni- 
las curiarum illarum vi leſceret, & ne materiam ſuperaret opus; othet wiſe the Law 
that was inſtituted foz the quiet of man, and foz his defence, might be abuſed to 
his charge, veration, and offence. 

Now as the ſuperioz Courts ought not to incroach upon the inferiour, ſo the 


inferfour Courts ought not to defrand the ſupertour Courts of thoſe m_ — 
elong 
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belong to them, Foz example, {fin the County Court, oꝛ other inkerlour Courts, 
they ſhall divide a debt of rr. l. into ſevera!l pleints under 40.8. in this caſe the 
Defendant map plead the ſame to the juriſdicion of the Conrt,o2 may habe a pꝛo⸗ 
bibition to ſtap that indirect ſatt,foz as an anctent Kecozd ſaith, Contra jus com- 
mune elt, petere integrum debitum excedens ſummam 40 s. per diverſas querelas, 
per parcellas,ſcilicer, 39.5. 11.d. ob. q | 5 3 

The Parxime ot the Common Law is, Cuod placita de catallis, debitis, xc. qur 
ſummam 40. s. attingunt, vel eam excedunt, ſecundum legem & conſuetudinem An- 
eliz fine brevi Regis placitari non debent. 

And theſe woꝛds, line brevi Regis are materfall woꝛds, fo2 by the kings Writ 
the Sberiffe in the County Court may hold plea of gods, debts, ic. above the va- 
lae of 40. s. and by fozce of the Kings Ni rit of j uſlicies he map hold plea of an 
Obligation of what ſumme ſoe ver, ſoʒ example of 1000. marke, the which Writ 
is in nature ofa Commiſion to the @heriffe to hold plea of debt above .. g. the 
woꝛds of which Writ are, Rex Vicecom' ſalutem : Præcipimus tibi quod juſticies 
A. quod juſte & finedilatione reddat B. mille marcas,quas ei debet, ut dicit, &c. ne 
amplius inde clamorem audiamus pro de ſedu Juſticiz. By 4o2ce of wtzicn Writ 
he map hold plea of the ſame, and the pꝛoces therein is attachment by his gods, ic. 
but no Capias, and although the power ofthe Court by this Writ is in this partt- 
cular inlarged. and the woꝛds of the Writ to the Sheriffe arc, Quod juſticies, &c. 
pet is not the juriſdiction of the Court as concerning the judicature thereof, alte 
red,foz thoſe woꝛds of the Urit do not,noz can make the Shertife Judge of that 
Court in that particular caſe,foz that were to alter the jurildia ion and judicature 
of the Court, whereof by the Common Law the ſutto2s be Judges, which cannot 
be altered but by Ad of Parliament : The Plaintiffe map remove this plea 
without cauſe ſhewed, but the Defendant cannot without ſhe wing of cauſe. 

Alſo by ſoꝛte of a Julticies to the @heriffe, he map bold plcaofa Treſpaſe Vi 
& armis. Vide Regitier, & F. N. B. divers fozmes of Writs of Juſticies in many 
Actions. 

The Sheriffe may alſo hold plea in a reple bin of gods and chattels above the 
value of 40.8. foz if it be by TUrit,the woꝛds ofthe Writ be, Rex Vicecom', &c. 

pracipimus tibi quod juſte, & ſine dilatione replegiari facias B. averia ſag, 03 bona 
& catalla ſua, quæ D. cepit & injuſte detinet, ut dicit,&c. ne amplius inde clamo- 
rein audiamus pro defectu Juſticic. By fozce of which Mrit, which ts in nature 
ofa Commiſſton, the Sheriffe map deliver the beaſts, oz gods and chattels of 
what value ſoe ver. And if the Replevin be by pleint in the County Ceurt, the 
Sheriffe by the Statute ofMarlebridge map hold plea of what value ſoever. 

The like Writs in the nature of a Commiſſon directed to Sheriffes arc the 
Admeaſurement of paſture,Recaption,Nativo habendo,and manpothcre. 

The ſald wozds, Vaillent 40.5. al meins, habe reteſbed this conftractfon, that 
the ſame muſt ſo appeare to be of value ta the Plaintiffes count, foz it is not ſaf- 
ficient that it appeares bp verdia that the ſumme is under 40 8. Foz example, if 

the Plaintiffe count in Zreſpaſle, Debt, Detinew, Covenant. ac. to the damage 
of 40. 8. and the Jurp finde the damages under 40.8. pet the Plaintiffc ſhall have 
no judgement,albeit in truth the caoſe de jure bęlonged to the inferiour Courts. 

Zhis ſhall ſaffice foz the expoſition of this bzanch of our Act, the reſidue (holl 
be referred to the lreatiſe concerning the juriſdiction of Courts wherennto this 
matter pꝛoperlp belongeth, 


C Des playes et des mayhems eyt home briefe ſicome home 


ſoiloit aver.] This is the third bzanch of this Ac, and hereby it appearcth 
that the County Court hath no jurildiaton to hold plea De plagis & maihemiis, 
ol wounds and mathems, but thoſe pleas muſt be determined in the Kings higher 
Courts, bat of battery (without wounding oz matheming) thts Aa pzoveth that 
the County Court bath juriſoition. 

What in Law is adjudged a matheme, and whereof the wozd is derived, von 
ſhall reade in the firſt part of the Inſtitutes, ſect.i 94. ON 


at 
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& Fromoeſt, que les defend' puiſſent faire attornies en 
tiels plees GU lappeale ne giſt, &c. ) && befoze W. r. cap. 41. Mer” 
top cap. 10. W. Cap. i 

Deme 147be thought that this clauſe concerning meking of Attourneyps is 
encrell. and extendeth to all Actions reall and pet ſonall, but it ſæmeth to be par⸗ 
tirntar, fo2 in anctent manuſcripts the fozmer bzanch, viz, des playes & des 
mayhems &c, is à diſtind Ctapter by it ſelfe, and this bꝛanch is parceli ot that 
Chapter. ſo as theſe woꝛds. en tiels pleas, ſuch pleas maſk be referred to pleas of 
treſpalſe,battery, wounding, and may heming, unloſſe it be in appeal of mapheme, 
which being felonice maihemavit, the Defendant ſhould not make an Attoznep 
no moꝛe then he could at the Common Law: and the woꝛds ſubſcquent ( iſſint 

ne ſils ſoient atraint de treſpaſſe en lour ablence) pꝛobe that this bzanch is not 

gencrall, but relerred to the clauſe next pꝛecedent: and note that neither the 

laintiffe ne2 Defendant at the Common Law could make an Attourny in anp 
appcale untill trtail, acquitall, jadgement;xc. 

But it map be cbjeced that againſt this erpoſttfon the buke fn 21 H. 7. is, 
Que home ferra Attorney in appeale de maiheme, quod vide de common couric 
16 H.7.in Caworths Caſe; which Caſe is incertainly rc poꝛʒted, ſoꝛ it appeareth not 
whether it be meant of the Plaintitfe oz Defendant; but ofthe Defendantit can⸗ 
not be intended, fo2 that ſhould be acafnft our Boks, the true interpꝛeters of 
this Ad. And of the Plaintiffe (it ſeemeth it was intended) he cannot be by 
Attourney, and that was Caworths Caſe mentioned inthe Report of 1 H.7. 
the Recozd whereof being found ont is againſt the repozt thereof; which very 
point came fn queſtion in my time in the Kings Bench in an appeale of 
mapheme bzought by Hudſon againſt Marwood, the Plaintiffe appeared by 
Attourney, and declared againſt the Defendant , the Defendant p2aped 
that the Plaintiffe might be demannded, foz that he could not appeore by 
Attournep, and if the Plaintiffe appeared not, that he might be nonſulted; 
againſt which the Councell of the Plaintiffe objeded, that the Plaintiffe in an 
appeale of mapheme might appeare by Attourney: foz that it might be, that he 
was ſo wounded as he could not appeare, and fo2 authozity cited the ſaid boke 
in 21 H.z, whereunto anſwer was made by the Councell of the Defendant,ond 
teſolbed by the whole Court, that the Plaintitfe could not appeare by Attourney, 
f:2 the Defendant may demand oyer of the maphem,xc. which ſhall be perempto⸗ 
ry to him being a trfall of the mapheme, which is a triall which the Law giveth 
him. 

And albeit it map be hard and difficult in ſome particular caſe in reſpec ofthe 
griebouſnefle of the mayheme fo2 the Plaintiffe to appeare in perſon ,as it was 
in 16 H,7. where the mapheme was hainous and hozrible, the legges of the 
Plaintiffe being b2o%en over a thꝛeſhold, pet that muſt not change the Law, noz 
take from the Defendant his juſt defence and triall, foz ſo upon the like ſar» 
miſe the Defendant might be barres thereof in all caſes. 

And Sir Chrittopher Wray Chicfe Zuffice ſaid that the Kecozd of Caworths 
caſe had been ſen, and that the Recozd thereof was againit the Repozt , and 
thereupon the Plaintiffe was called, and by the rule of the Court was non ſutt, 
and J was of councell in thts caſe, which J have the rather repozted the moze 
at large, foz thit no man ſhould bee deceived by the ſatd Repozt of 


21 57. 


C Soit maund al Viſc que ils ſont priſes:] This is the 
fourth bzanch of thts Ac. 

Albeit this Statate ſpeaketh onely of the execution of the body, yet might he 
have had at the making ofthis Aa a Fieri fac: And afterwards by the Statute 
of W. 2. cap. 45. he may habe an Elegit, foz this bzanch being in the atfirma · 
tide doth not reftrain the Plaintiffe to take any other remedy, 


& C C FSi 


Regiſt. 19. b. this 
extend to Juſti- 
ces in Eyre. 


6 H. 7. r. 


3 H. 7. cap t. 


45 Aſſ. t. 40 E. 3. 
42. 11 H. 4.11. 
8 E. 4 3. 


21 H. 7. 35. b. 


8 E. 3 Attourney 
OJ. 2 R. 3. 13. 

6 H. 7. 1. F. N. I. 
26,27. Vet. N. U. 
19520. 


X. 25. & 26. Eliz. 
Coram Rege Rot 
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45 E. 3. 10. b. 


Gleceſler. Cap.g, 


C $i les Plaintifes deſormes en tiel r ſe facent 


eſſoine, &c. ſoit jour done tang; al venu des Juſtices errants &c.] 
This is the fift bꝛanch of this Aa, and is ta be intended ol an elloine de ſervice 


Narleb. c. 13, 19. le Roy, and extendeth to Actions of Treſpaſe,and not Actions of Debt. Touch⸗ 


W. I. ca. 41,42, 
435 Kc. 


Tr. 18 E.;. 
21 E. 3. 37. b. 


27 E-3.3112H 4 
14. pet Skrene. 


Mat Lc. 19 1H 4 
14.2 E. 4.16. 
I 5 E. 4.70. 


3411.6. 1. 35H. 6.2 


4 E. 2. eſſoine 79. 
28 E. 3.98. Kel- 
wey 106. & 107. 


29 E. 3. 13,36. 


3 
3. 


»H 


9 E-3.36. 
1 E. z. 37. 


Z 
; 


Hil. 16 E. 1. in 
Banco 7. Buck. 
& Rot. 73. 
Hereford. 


* Hil.16 E. 1. ubi 
ſupra. 20. 8. in 
Action de Waſte 
vers Tenant 

pur vie. 


ing common cCloines , which were uſed foz delay onelp, fozmer p3oviſions hay 
bern made. By mal ter ſabſequent this bzanch ts become of no ule, foz ſeing the 
authoꝛity of Juſtices in Epꝛe is ceaſed, when the Plaintiffe is eſloined of the 
ſervice of ths King, the Court cannot give day befoze the Juſtices in C pꝛe, and 
therefoze it remaineth,as {t was befoze the making ofthis Act. 

Note that when the Demandant oz Plaintiffe is eotned de ſervice le Roy,and 
at the dap bzings not in his Warrant, this hall be adjudged anowſaft. 


C Entiels pleas & en auters pleas, ou attachments & diſtres 


95 ſont.] That is to ſap, in perſonall Ad ions, where the pꝛoceſſe is by attach: 
ment and diftrefſe, This is the ſixt bꝛanch of this Ad. 


C Eſſoine de ſervice le Roy.] herein the delay is great, vir. fog 
a peare and a day, therefoze he that caſt the eloine muſt appeare in perſon in 
Court, to the end he map be ſwozne, ec. and that dap map be given to bzing inthe 
warrant foz the elloine. 


C Et ne port ſon garrant.] g Marrant under the p3ivy leale i 
not ſufficient, but it muſt be by Writ under the great Seale directed to the Jy- 
ſtices; alſo the warrant mult te ſtiſie that he is in the Kings ſervice, gc. which 
commonly is upon certificate made to the Lozd Chancelloz by the Captajne of 
the Hoſt under whom he ſerves, 

And this is the firſt Aa, that concerned the eſloine de ſervice le Roy, 


C Il rendra al Plaintife les damages de la journey de20.s, 


ou de pluis ſolonque le diſcretion les Juſtices.] The State 


ſpeaketh where there is one Delendant, ec. he ſhall pay 20.8. and if there be 
divers Defendants, and they are eſſoined de ſervice le Roy, and at the day bzing 


in no warrant,every one of them ſhal pay 2o.s.foz they are in Law ſeveral eſſoins, 


And the Court by thetr diſcretion may by fozce of the Ac increaſe it to a grea- 
ter lumme, as ſometime to 40.9.xc. 

And albeit this bzanch doth not by expꝛeſſe wozds determine what ſhall be 
further done, pet it the efloine were caſt after (ue in a perſonall Action, and ſ#- 
ing the efloine foz want of a Warrant ts turned to a default, it followeth that by 
the Common Law the enqueſt ſhall be awarded bp default, and therefoze in that 
caſe he ſhall have the 20.8. pur la journey by the Statute, and by the cnqueſt 
recover his damages and coſts by the Common Law ;foz Statutes made foz the 
ouſting of delapes are ever conſtrued liberally and benefictally, 

In a teall Acton if an efſoine be caſt foz the Tenant de ſervice le Roy, and no 
warrant is bzought in at the day, he ſhall not pay the 20.8. 4c. foz this At er- 
tends not to reall Actions; but a petit Cape, oz a graund Cape ſhall lie as upon 1 
de lault, as the caſe ſhall require. 


— 


CAP. IX. 
P Urview eſt enſement, que nul briefe ne iſſer deſormes de 


le Chauncerie pur mort de home, denquirer ſi home oc- 
ciſt auter per miſadyenture, ou ſoy defend, ou en auter maner 
| | ſans 


nn, =” Ss we 
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ſans felony, mes celuy ſoit en priſon jeſque al venue des Ju- 
tices errants, ou aſsign a gaole deliverie, & ſe miſt en pais 
devant eux de bien & male. Et ſi ſoit trove per pais que 
il le fiſt ſoy defend, ou per miſadventure, donques fra les 
Juſtices aſſavoier au roy, & le roy luy en fra ſa grace, ſi luy 
pleiſt. V. 1. cap. 11. Purview eſt enſement, que nul appell 
ſoit abatue ci legierment come avant ad eſte, mes ſi lappel- 
lour counte le fait, lan, le jour, le heure, le temps le roy, & 
la ville ou le fait fuiſt fait, & de quel arme il fuiſt occiſe, ſe 
eſtoia la appell', & jammes ne ſoit lappell abatus per default de 
freſh ſuit puis que home ſue dedeins lan & le jour apres le fait. 


Befoze the making of this Statute, foz that men were detained long in pzifon Sce the Mirror 
befoze they were called to anfwer, which was ever odfoas in Law, Writs De ca. 5- $ 5- 
odio & atia iſſued out of the Chancery foz their relief (as it appeared befoze in M465; Chair. 
the expoſition upon the @tatute of Magna Charta) ſpectally where the fat was 54. U — 9 
either by Pil dventure . oꝛ ſe defendendo; and therfoze this Ad reftraining thoſe Reg 3. 
Writs, doth pzeſcribe a courſe foz their ſpeedy calling to anſwer in thoſe two 
caſes, But now the Writ De odio & atia is revived by the Statute of 42 E. z. 
cap. 1, as it appears in the cxpoſitfon apon the (ix and twentteth Chapter of 
Magna Charta. 

And where the Statute of Marlbridge had determined, that killing of a man „ % _ p 
by Piladventure ſhould not be any offence foz the which the delinguent ſhould 28 
dye, this Statute maketh the killing of a man ſe defend in the ſame degree, 11 K.. % l 
where by the Common Kaw he ſhould have dyed foz it. „ 

Laſtly, where the Statute of Marlbridge tok an ozder foz the parties ſpæ dy 
delivery out of p2iſon in caſe of Milad venture, this Aa pꝛovideth foz the ſame 
both in caſe of Piſadventurc and of ſe defendendo. 


C Per miſadventure ou ſoy defendant, ou en auter man- 


ner lans felony.) Df this matter ſomewhat hath ben ſaid in the expoſi⸗ Marlbr. cap.zc 
tion upon the Statute of Marlbridge: an Jndictment o2 a Uerdict that A. killed 8 All.p.3. 3 E-3 
B. ſe defendendo is not god, but the ſpetiall matter muſt be ſet down, to the 5 Ez 01 . 
end the Court map adjudge it to be upon inevitable neceſlity: whereof pon ſhall 211.18. 11 U 7 
read a notable Reco2d in the Parliament Rolls of ; R. 2. John Imperials caſe; 23. Fleta lib. i. 
Note the woꝛds here, Sans ſelony, vide Marlbridge ubi ſupra, and fn eur Boks 8 

{t is laid to be no Felonp; and the reaſon is, becauſe neither of them is done 1. —_— : 
felleo animo. Im — 3 

If a man kill another in his own defence, if he eſcape, c. the Town ſhall 


be amercied, as an ancient mark of the Common Law, that made it Felony, _ 
C Soit en priſon jeſque al venue des Juſtices errants ou al- 


ſign 4 gaole deliveric. Hereby it appeareth what expedition ought to be 3 
uſed ſoz avoiding of long impꝛiſonment, viz. untill the next comtng of the Ju- — . & — 
kices; ſe foz this Magna Charta. it 
And here it is to be obſerved, that the Law ol England is a A aw of mercie, 
Lex Angliz eſt lex miſericordiæ, foz hte cauſes : 
— = — — not be wo2n and waſted by long 72 
ent, ut (as herebp, and by the Sta of Magna Charta appeareth) ſpadi 
— p yp the Statute of Magna ppeareth) ſpadily 
©ccondly, that pziſoners foꝛ criminall canſes, when they are bꝛougbt ts their 
trialt, be gumanelp dealt withall ; foz * Severos quidem facit Julticia,inhumanos * NH. 
Si 2 non 


Bra, lib. 3. tol. 
137. a. Brit. t. 7. b-· 


Fleta lib. t. ca. 3 1. 


37 H.. Appeal 
* 122. 26A ff. 32. 


29 All 22. Stumf. 


19H. 6.3 1. 21H. 6 
27, 41 Aﬀl. 21. 


9 E. 4.8. 21 H.6 


48. 


3 E. 3. Coton. 


286. Sce Mar lbr. 


cap. 25. 


15 E z. Coron. 
116. 


> E. 3. Coton 261 
44 E. 3. 44, 21.4 
18. Stanif. Pl. Cor. 
fol. 16. 


Glocefler. Cap. . 


non facit. And therefoze it is ſaid. Cum autem captus coram jult'ciariis pro- 
decendus fuerit, produci non debet ligatis manibus (quamvis aliquando compe. 
dibus propter periculum evaſionis) & hoc idco,ne videatur coactus ad aliquam 
purgationem ſuſcipiendam. And Fleta ſaith, Cum autem capti in judicio pro- 
duci debeant non producantur armati, ſed ut judicium recepturi, nec ligati, ne vi- 
deantur reſpondere coaRt. 

Lhirdly, the Judge onght to exho2t him to anſwer withont fear, and that ju- 
ice ſhall be duly admintſtred to him. 

It is to be obſerved, that Juſtices of Gaole delivery map take an Jndiq; 
ment of killing of a man ſe defend”, b:cauſe their authozity ts generall,bat Jufti: 
ces of Peace cannot take ſuch an Indtament, becauſe their Commiſſion ts li 
mited, end it is taken not to be within their Commiſſion, 


C Et ſi ſoit trove per paiis que il ſoy fit ſoy defendend 


ou per miſadventure, &c.] This map be two wapes, either when 
be is indicted of Purther oz Yonicide, and the Jury finde it ſe defendendo, 
o2 when he is ſpecially jndicted,that he killed a man fe defendendo, whereunto 
( foz ſafeguard of his cds) he map plead ot /guiltp; and if he be found gullty 
ſe defendendo, he fozfeiteth his goeds, if not gulltp, he ſaveth them. 

Here is implped a Paxime of the Commen Low, that the life of a man is of 
ſo pzecious reg:rd in Law, that the death of a man cannot bs juſ ified, as in 
this cafe the Defendant in the appeal cennot jultifie the death ſe defendenda, 
but muſt plead Not-gailtp, and as our Act ſpeaketh, di ſoit trove per paiis, &c, the 


: > Jurp map ſinde veritatem facti, the truth of the tac. 


And herein note a diverſii'y between an appeal of Death, and an appeal of 
Paphem; foꝛ in appeal of Paphem, if the Defendant plead Not-guiltp, he can- 
not give in evidence that it was ſe defendendo, foz that he ought to have pleaded 
it by wap of juſtification in baire of the Amon. 

There is alſo another diverſity between an appeal of Mayhem, oz an Adlon 
of Treſpaſſe foz wounding, oz mennas of life and member; and an Acton of 
Treſpaſſe of Aſſault and Battery foz a man in defence, oz fo2 the pzeſervation 
of his poſſeſſion of lands 02 goods; foz in that caſe he may juſtifie an Aſſault and 
15atterp ; but he cannot juſtifie eithet mayheming, 02 wounding, 62 mannas of 
life and member: and ſo note a diverſity bet ween the defence of his perſon, and 
the defence ol his poſſeton oz goods. 

If a man be indicted befoze the Co zoner of the death of a man ſe defendendo, 
and that he fled foz the ſame, be ſhall fozfett his goods, which ſavoureth of the 
Common Law. 

No man can be acceſſary fo one that killeth another ſe defendendo. 

If a man be indicted fo2 killing of a man by Piſadventure, oz ſe detendendo, 
and is out-lawed thereupon , he ſhall fozfeit no lands, but goods and chat 
tels onelp, 


C Ferra les Juſtices aſſavoir au roy, & le roy luy ferra 


grace ſil luy pleiſt.] Co the King , that is, in the Court of Chancery 
the Pleas whereof be Coram domino Rege in Cancellaria; and there the Lozd 
Chancelloz, upon the the Recozd certified to him in the Chancerp by fozce of a 
Writ of Certiorari, hall of courſe by fozce of this At grant him his pardon 
without ſpeaking hereof to the King, foz that ſpeaking is intended judit lallp in 
Court, as hath been ſaid: And note this Clauſe fs generall, and extendeth 
aſwell to an Appeal, as to an Indiamnt; and therefo2e if a man be appealed of 
Purther, and it is found that he did it ſe defendendo, oz by Miſadvenkure, the 
Bing is to pardon it, foz the offender cannot be put to death, which is the end 
of his ſuit, and an Appeal lyeth not foz ſuch a killing; otherwiſe it is where the 


Appellee is to have judgement of death, foz there the Uing cannot * it, 
eta 


Cap.9. Gloceſier. 


C Ferra grace ſ1 luy pleiſt.] Are but wo2ds of reverence fo the 
King, fo2 the King is obliged Ex merico juſticiæ, to grant the pardon, albeit ſome 


opinion is to the contrary; othcr wiſe the Lozd Chancelloz could not do it withs 
out warrant from the Bing. 


C Purview eſt enſement que nul appeale ſoit abatu cy 


ligerment come avant ad eſtre.] The mitutet befoze thts bꝛanch of 
this Act, was, that there were ſo many c1-cpttens to abate the appeal, eſpecially 
being ever allowed learned Councell to defend them; and the miſchief was the 
greater, foz that the appeal being once abatcd, never any other appeal (in favour 
of life) could be bzought afterward, 

At the Common Law, theſe Exceptions were allow:d to the Plaintife in the 
appeal of death: 

1. That the Plaintife was net pꝛeſent at the mozta!ll blow given,. oz Felony 
done; fog Glanvile ſaith, Ita ut de morte loquatur ſub viſus ſui teſtimonio mu- 
lier auditur accuſare aliquem de morte viri lui ſi de viſu loquatur. And Bracton 
ſaith, In omni vero calu criminali, quz ſub ſe continet feloniam, in appello debet 
fieri ment io de anno, de loco, de die, de hora, loqui etiam opottet de viſu & auditu. 
And the concluſion ot the Writ of Appeal then wis, Ottert ſe diſcat ionare, &c. 
ficut ille, ſeu illa. qui vel quz prxſens fuit, & hoc vidit. 

And tn another place he ſaith. Non autem habet a-pelhum fœmĩna, niſi de morte 
viri ſui inter brachia ſua interfecti. &c. And Britton ſaith, Des fems volons nous 
que nul ne puifle appeale de telony de mort de home, forſ,ue de mort ſon baron 
tue deins lan & jour enter ſes braches. 

Theſe wo2ds, Intra brachia, have this ſi gnifi cation, that the muſt not onely 
be his wife de jure, but alſo de facto, that 1s, in poſſeſſion; foz the wife in poſſeCſ- 
ſion without lawfall matrimony ſhall not have the Appcal, but ſhe muſt be hts 
wife both in right and in poſſeſſion without elopement trom her husband, gc. oz 
d{vozce, tc. Pany other exceptions were befoze this Ac, as app:areth by our 
ancient Authoꝛs, to be taken, and another manner of count made befoze this Ac, 
now this Ac hath retatred all that was certain, and rejected the reſt, as hereafter 
ſhall appear, 

If the Writ of Appeal doth compꝛehend the ſpecfall matter, viz. that the 
husband oz anceſtoꝛ was flatn ſe defendendo, oꝛ by Þ{fadventure, the Writ of 
his own Chewing hall abate; foz an Appeal, as hath ben ſald, lyeth not of ſach 
a killing, becauſe the end of the Appeal of death is, that tbe Appellee map 
hive judgement of death, viz. death loz death, 


C Purview eſt que nul appeale ſoit abatu, &c.] zyts clauſe, 
ik it be taken by it ſelf,t5 generall,and literallp, as ſome hath taken tf, cxtenveth 
to all Appeals, as of Death, Robbery, Rape, Felony, Maphem, gc. but Ex 
antecedentibus & conſequentibus fit optima interpretatio , and all the antecedent 
clauſes do concern the death of man; nap in this very ſentence theſe wozds are 
contained, Fr de quel arme il fuit occile, which mantfeſtlp do pꝛo ve that this Aa 
is onely intended of the Appeal of the death of man. And therefoze the Appeals 
of Kobberp, Rope, and of other Felony and Payhem are not within this Aa, 
ko? the miſchief wis, as hath been ſald, in the caſe of the death of man. 


C Lappellour counte le fait, lan, le jour, le heure, le 
temps le roy, & la ville ou le fait fuiſt fait, & de quel arme 


il fuit occiſe.] By this Ad the count cf the Appellant muſt compꝛehend 
theſe ſeven things: 1. The lad, 2. the yer, 3. the dap, 4. the hour, Fo the 
time of the King , 6, the Town where the fac was done, and laſtly, with 
what weapon. 


Le 
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Paſch. 32 Eliz, 
ielolved by the 
Iuſticce. 


Gleceſter. Cap. p. 


C Le fait. The lack: Herein muſt be ſet fozth, firſt, whetber it was bp 
wound, oz without wound; if by wound. 4. things are necefary to be rehearſed in 
the ſetting cnt of the fa, beſides the circumſtances menttoned in the Ag, viz, 
1. In what part of the body the wound was: . of what length t depth the wound 
was, where the wound ts of ſach a quality, ſo as it map appear to the Court 
that the wound was moztall; bat if his arm were cut off, oz the like, there the 
length oz depth cannot be ſhewed: 3. that the party wounded dyed of that 
wound; and laſtly, that it map appear that he dyed of that wound within the 
yr and day after the giving of the wound; It without wound, either by weapon 
oz without; It by weapon,as by a blow oz bzuiſing, 02 by patting up a hot Jron 
in the lundament oz the like, then as many of the circumſtances befoze mentt+ 
oned in the declaration of the fact as do agre therewith, and the reſt of the cir, 
tumſtances required by the Ac are to be ſet fozth : It without weapon, as by 
popſoning, dzowning, burning, ſuffocating, ſtrangling, oz the like, the manner 
of the fact muſt be ſet fozth, and ſo manp of the circumſtances requires by the 
Act as agre therewith, n2melp, all the circumſtances, ſaving with what wea: 
pon the Felonp was done, becauſe no weapon was uſed in committing of this 
Fclonp : but not withſtanding, this Aa ertendeth to all Homicides, though they 
were not done with anp weapon. 


C Lan. ] hat is, the per of the Raign of the King. 


C Le Jour J The dap here is taken fo2 the naturall dap, compzehend⸗ 
ing beth the Solcre dap, and the night alſo, containing 24. hours, and therefoze if 
it be done in the night, it is ſald In noRe ejuſdem diei. 

Ik a man be felontoufly ſtrucken the 10. dap of December, 4c. whereof he 
dyed the 10. dap of January, he cannot alleage the killing the 10. dap of De- 
cember when the ſtroke was, but he map alleage the killing to be the dap that 
be oped ; but the ſureft concluſion is; and ſo he killed him in manner and fozm 
afozeſaid : foz though to ſome purpoſe the death hath relation to the blow, pet this 
relation being a fiction in Law maketh not the Felonp to be then committed. 


C Le heure.] Hora conſtat ex 40. momentis. E be hour as foz example 
to ſap, 10, die Decembris, viz. in hora decima in nocte ejuſdem diei. 

There are divers diverſities between the allcaging of the hour, and the day, 
02 yer; 1. In the coumt upon the Appeal one map ſap, Circa horam 10. ante me- 
ridiem, &c. 02, Inter horam decimam & undecimam ante meridiem; but the like 
cannot be done either of dap, per, oz part of the bodp : as the fac cannot be 
alleaged to be done circa io. diem Decembris, &c. 03, inter decimum & 11. diem 
Decembris, oʒ circa annum ſextum domini Regis nunc, 02 inter ſextum & ſepti- 
mum dicti domini Regis nune, 63 alleage the wound to be given circa 03 citciter 
pectus : and the reaſon of this diverſity is, that it is moze difficult to alleage 
the true hour , then the true dap oz peer ; and pet the Plantife in the Appeal 
s not bound to p2ove in evidence, neither the pzeciſe hour, noz the very dap that 
be alleageth in his count: another diverſity is betwecn the Appeal and the 
Indiament,foz in the Jndi&ment the hour needs not to be alleaged. 

And although the dap be alleaged, pet if the Jurp finde him guilty at another 
day, the verdict is good, but then in the verdict it is god to ſet down on what day 
t was done, in reſpec of the relation of the Felonp ; and the ſame Law is in 
the caſe of an Indictment, 

At the Seſſions of the peace holden foz the County of Norff. one Syer was lu 
dicted of Burglarp, 1. Auguſt, 31 Eliz,and upon not guilty pleaded, it fell ont in 
evidence that the Burglarp was done 1. die Seprembris in eodem anno, ſo a8 
primo Auguſti there was no Barglarp done, and thereupon he was found not 
guilty, and afterwards he was indicted againe 1. Septembtis &c. and ft was re! 
ſolved by Wray and Periam Juſtfces of Afiſe, and by the greateſt part of the 

Judges. 
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Judges, that he ought not fo be tried again, foz he mought have bene found 


guilty upon the firſt indiament, foz the dap is not matertall; but it is neceſſary 
foz the Jury in that caſe to ſet down the dap, and ſo in caſe of appeale. 


C Le temps le Roy.] The peare being already named, it might ſem 
that the time of the King, which is the pear of the raigne ol the Ring, is nerdlelle, 
bat it is here againe added, to the end, that not onely the peare ſhall be 
alledged wherein the blow, ic. was given, but alſo the peare when the death en⸗ 
ſacd thereupon, to the end that it may appeate that he died of that blow, gc. with- 
in the yeare and dap; and whenſoever the peare of the King ought to be alledged, 
it dꝛaweth with it time and place, that is, the day and time, when and where the 
death enlſued. 


C La ville. This muſt be under ſtod, it the murder oz homicide were 
done in a Town, but if it were done in a place knowne out of any Towne, then 
may it be alledged in that place known in ſuch a County. 

And ſo in a City it may be alledged in a Pariſh, ec. becauſe ſuch a Pariſh is in 
lien of a Towne. 

But in the Country if a Pariſh contain divers Towns, the murder oz homi⸗ 


cide cannot be alledged in ſach a Pariſh, foz that this @tatute requireth, that the 
fac be alledged fn a Town. 


C Et de quel arme fuit occiſe.] with what weapon the wound 
was given: And albett one certain weapon muſt be alledged in the Count, pet 
upon the evidence, if it be pzoved that the wound were given with any other 
weapon, the offender ſhall be found gaflty ; as if it be alledged in the india ment 
that the wound was given with a Dagger, and it is pꝛoved in ebidence, that it 
was given with a Swozd, Rapter, Yoke, Hatchet, Bill, oz anp like 
with which a wound map be made; foz it were anreaſonable to dzibe the Plain- 
tiffe in the appeale to pꝛove the ſelfe ſame particular weapons whereof manp 
times he cannot have notice; But upon ſuch a count, 02 an indictment in evt- 
dence it cannot be pzoved, that the party was popſoned , oz dzowned, oz 
burnt, ſaffocated 03 ſtrangled, oz the like, where no weapon at all was uſed; foz 
that evidence doth not maintain the count in the appeale oz the indiament, 

it ts murder 02 homicide of another kinde, and not under the ſame 
claſſsthat is alledged in the count 02 indictment, and thereof the Plaintiffe by 
lach as viewed the body may have notice. 

And albeit this Statute requireth, that it be alledged in the count of the ap⸗ 
peale, with what weapon he was killed, it is to be under ſtod in caſe where be 
is killed with a weapon, foz albeit (as hath ben ſaid) there was no weapon at 
all, as incaſe of popſoning, dzowning,xc. yet doth the appeale lie foz ſuch a 
murder oꝛ homicide ; and the weapon is in this Act mentioned foz example. 


C Pur default de freſh ſute.] at the Common Law if the 


Plaintiffe in the appeale of death had not made freſh ſuit, he ſhould not have 
maintained his appeale: foz freſh ſat recens inſecutio, that is, a ſpedp and conti⸗ 
nnall purſuit of the felon foz his appꝛehenſion and conviction,and that is foz two 
ſeberall parpoſes, one to have reſtitution of his gods, as in the appeale of rob- 
beryand the like, and the other foz the maintenance of the appeale it ſelfe, as 
dere in the caſe of death, where no reſtitution ol gods is to be had, but puniſhment 
of the offcndoz by death, and that freſh ſuit which the Plaintiffe in the appeale 
of death is to make, is here intended, What this freſh ſuit was at the Common 
Law doth notably appeare by Bracton, Qui appellare voluerit & bene ſequi, debet 
We cui injuriatum erit, ſtatim quam cito poterit huteſium levare, & cum huteſio 
ire ad villas vicinas & propinquiores, & ibi manifeſtate ſcelera & injurias 
perpetratas, & continuo accedere debet ad ſervientes Domini Regis, fi inveniri 
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Vide Machallis 
Calc here follow- 
ing. and Heydons 
Caſe, and Longs 
Caſe ubi ſupta. 


Lib. fol. Ma- 
challis Caſe, 


Bract. I. 3. fol. 139: 
Brit. fol. 33. Acc'. 
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0, 


poſſint, & deinde ad coronatores & fc inde ſ ne 1rtervalo ad provimem 
Comitatum &c. 


C Deins lan & le jour. ] here the pcarc ts to be acconnted fo; 
the whole peare acco2ding to the Kalender, and not accoꝛding to 28. dapes to the 
# moneth, and the dap is intended of the naturall day and by this Aa it the oppeale 
of death be commenced wi hin the yeare and the day .it is ſaffictent freſh ſatt, but 

alter the yeare and day the appeale of death cannot be commenced. 
If the next heire of the dead be within age, he nil bzing his appeale of 
:7 E.3.53.:2E.3 death within the peare and the dap acco2ding to this Aa, but it hath been holden 
age 57-45E-3-21 in many Boks that the paroll ſhould demurre untfll his fall age; and the rea: 
oy 705 5 ſon ye&locd thereloze is, that the Defendant cannot wage bat tell. 4c, But it 
"+14, hath bene often adjudged and appꝛoded by continuall experience ot latter times 
2. b. H.. H 1a. that it (hall pꝛeced during his minoꝛity, and the reaſon offatler of Battell is of 
Samt. Ct. no fozte, loz that a man above ſeventy veares of age ſhall bave an ap: 
8 pale 4c. and pet the Defendant ſhall be ouſted of battell, and ſo if the 
15 E. z. Cor. 385. Plaintite in an appeale be maphemed, ac. the Defendant ſhall be ouſted of bat- 


tell, and yet the appeale ſhall pꝛocæd. 


8 ( Apres le tait.] That is, alter the felony by homicide committed. 
Sram. Pl. Cor. Ik a man be moztallp wounded, c. the firſt yay of May, and thereof di⸗ 
fol. 63. 4. eth the firſt day of July , ſome doe hold that the appeale ts to be brought 

within the yearc and dap after the blow given, foz that the death enſaing 

bath relatfon to ft, and that is the cauſe of the death, and the offender did 

nothing the dap ol the death. 

Bere the Law Hath made a limitation fn the appeale ot death: By the 

Sec the fourth anttent Law Juſltces in Eyꝛe did ride from ſeven peare to ſeven peare, and 
part of = in... befoze them no plea of the Crown could be inquired of fo2 any offence commit- 
— dal the ted befoze the laſt fozmer Tyre: So the Julttces in Epze in the Kings fo- 
aunclent Authors reſts map hold a Jultfcc ſeat from th2& peare to thʒœ peare. But no offence in 
quored there, the fozeſt can be at the Juſtice ſeat inquired of betoze the laſt tozmcr Juſtice 
dee the tourth ſeate. 
— Bult the peare and the dap all be acconnted from ihe death, fo2 hefeze that 
— = Foreſt, time no felony was committed, and thus it hath bien arten reſoiver and adjuds 
* Heydons Caſe ged,and the reaſon aboveſaid grounded upon relattor,wyich ts a £a1ion tn Law, 
ubi ſupra. holdeth not in this caſe. 
| 26 All. 5. fn. It an appeale of murder be bzought, ind hanging the lait, and after the pear 
| and day is run out, one become accellaty to the *pprile, the Plaintiffe ſhall 
| dave an appeale againſt him after the yeare ard dap paſt aftcr the death, but it 
muſt be bzought within the yeare and dap alter this new felonp as acceſſarp, foz 
that in this caſe apres e fait] is underſtod after this new lelony as ac: 
ceſſary done. 

Thus much Wall ſaifice foz the expoſition of this Law, moze ſhall be ſai» 
concerning appeates in the treatiſe of Pleas of the Crowne, whereunto it pꝛo⸗ 
perly belongeth. 

Der the Statute of; H. 7. cap. 1, 


—— — — — — —— 


. 


Ome il ſoit contenue en leſtatute le Roy que ore eſt 
WW. 1. cap. 43. que deux parceners, ou deux queux teigne 
en common, ne puiſſent tourcher per eſſoine, del heure 


que 


8 


e 
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ue ils ount un foits apparus en courte : Purview elk, que 


meſme ceo ſoit tenus & garde per la ou home & ſa teme 
ſont enpledes en la court le Roy. 
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The miſchiefc befoze this Dtatute was, that notwithſtanding the Statute of 39 E. 3. 29. 


W.. the husband and wike (unleſſe they were ſoyntly enfeoffed) might Fourch 
by cſſoine, fo2 that Statute extended but to Parceners and Jopntenants: De in 
the expoſition upon the Statute of W. I. cap. 43. 

This Statate exicndeth to common efſoines, and not to cſſoine de ſervice 
leRoy. 

Alſo this Statute extendeth onely to reall Actions, and therefoze in perſonall 
Anions baren ano fome map Foarch by eſſoyn. 

Mozecver this Act extendeth to cllopnes after appearance, that is, that all the 
Tcnants have appeared. and thcrefoze baron and feme map Fourch by eſſoyne 
beſoꝛe appearance not wit hitanding this At; hereby it appeared that efCopnes, 
at the ürſt allowed upon jaſt cauſe, were afterwards uſed mgrelp foz 
delag. 


C4 P. XI 


Urview eſt enſement, que ſi home bailla en la Citie 

de Londres lon tenement a terme des ans, & celuy a 
que le franktenement eſt, ſe face empled per colluſion, & 
face default apres default, ou veigne en court, & la voile 
render pur faire le termour perdre fon terme, et le deman- 
dant eit querele, iſsint que le termour puiſſe aver recover 
per briefe de covenant, le Maire et les Bailifes puiſſent en- 
quirer per bone vilne en la preſence del termour, & del 
demandant, le quel le demandant moveſt ſon plee per bon 
droit quel avoit, ou per colluſion et per fraude pur faire le 
termour perdre ſon terme. Et ſi trove ſoit per enqueſt, que 
le demaundant moveſt ſon plee per bon droit quil avoit, 
ci ſoit le judgement pertorme maintenant. Et ſi trove ſoit 
per enqueſt, que il luy empleda per fraud' pur toller le 
termour lon terme, ci demurge le rermor en {on terme, & 
execution del judgement pur le demaundant ſoit ſuſpendus, 
jelques apres le terme paſſe. Et en melme le maner ſoit fait 
de equitie en tiel cale devant Juſtices, ſi le termour le chal- 
lenge devant judgement rendus. 


„Tde generali miſchiefe befoze this Statute was, that the Tenant foz terme 
de P2723 wia (bed to the vi-aſare of him that had the freehold, foz if he had 
ler. d a rot very ina recall Agion, though in truth it were by collufton (ſuch 

Tt ctedit 


1j E. z. cſloine 8. 
3 E. 3. 29.1 2H · 4K 
35 E.z 18.35. 3. 
29. 12 H. 4. 1. 
22 E. 3. 5. b. & 
14˙ . 2 E. 4. T. 
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tredit the common Law gave torecovcties in reall Adion e) the interc ſt of the 
termeut wis overthꝛo on, becauſe he could not falſiſie the recobery of the fra⸗ 
hold, ſoꝛ that by the Common Law n nc cond talſiſe a recovety of a frœhold, 
but he that had a fræ hold. This Act pꝛebidet a twekold remedp: 1. fos the City 
ef London by CUrit in nature ofa Coin to the ayoꝛ and Baylifes groun⸗ 
ded 47902 this Stetute, c. 2. gencrelip bp receit befoze judgement, which Ag 
Flcta doth render in theſe wozds, Conti itutum eſt, qued ſi quis in hujuſmodi 


locis (viz, Civitatibus & Burgis privilegiatis) renementum dimilitad terminum 


annorum, & ille cujus liberum eit terementum permiſerit ſe implacitati per 
colluſionem, & defaltam ſccerit poſt defaltam, (and fo to the end) Vide Fleta. 

Ancther miſchieke was, that after ſuch a recovery had by colluſion, and 
the cle oufked thereupon, be ond yave his Ocien of Covenant (at the 
leaſl upon this wozd d milit &c.) cafnft the leſloz, and ſo the termour lof 
his polleſſton, and was dziven to is Action, which was a cauſe of multiplicatt. u 
of ſutts, It boni legiſlators eſt lites dirimere. 


( Bailla a fon tenant a terme des ans.] gt tte making of 
this kdtatute there was neither Tenant dy Statute Perchant , noz Staple, no; 
Elegit, fog theſe executions agatnft lands were given by Aas ef Parliament 
meve cſtcrwerds, and pet having but Chattels, tbep could net falſific / as 


. hath bene (id) no mvze then Teusut fog yrares. And theugh in cur boks 
- thcre be a Conceſſum that Tenant by Statute Merchant might falſifie, pet the 


rea: yald:d there doth woken the guthezitꝝ thereof, fo2 there they give the 
renden, fo: that he was not made pirty, which he could not be in the Pre- 


cipe he having but a chattell: And latter autHo2itics cre agoinit it, end a 


judgement in Peruament alſo, pet being in cquail miſchicfe, though they be 
created ſtuce our @tatute, yet are thr» within the remetp of this Aa, ſez upon 
the matter they arc but tcrmours. But otherwiſe it is holden in caſe of a 
Oerdein in Chivalry, that he is not within this Act, koz he commethnot 
in by any contract betwene the parties, as leſſ foz peares, and Tenant 
by Statute Perch nt, Stapic, oz Elegit oziginallp doc, but n:@rly by Jo 
tu Law, 
his termour ſoꝛ peares intended bp this Law muſt be by Dad by the cx- 
pꝛeſſe moꝛds cf the bodp of this A, Iſlint que le termour eyt recoverie pet 
briete de coverant; which muſt be bp Deed, as in thoſe daycs ſew were 
made othorwile and fo it was reſolved by the Court of Common plcas, 
and (his Ad required a Deed, left it might be uſcd foz delay. But nolw by 
de Stainte cf 21 H. 8. cap. 15. Tenant koz peares by Dad oz Without 
Ded may falſifie, and ſo by that Law may Tenant by Statute Merchant, 
Staple, oz Elegir doe, Which Aa being a beneficiall Law is conſtrucd fa 
vourably. 
C En la Citie de Londres.] That is in the Court of the Ha- 
ſtings, the greateſt and higheſt Court in London; it is called Huſtingum 6; 
Huſtings cf two Saxon wozrs , viz. Huſ. i. domus, & ding. i. placiturn, ſo 


Hul ingum ts as much to ſap, as domus placitorum, oz ſorum contentioſum, 
whcre cauſcs are pleaded; and other Cities have the like Court, and lo called, as 
York, Lincoln, Wincheſter, &c. 

Here the City of London is named, but it appesreth by that which hath ban 
ſaſd cut cf Flera, that this Ad extends to ſuch Cities and Coꝛoughs piviled- 
ged, that is, ſuch as have ſuch pꝛiviledee to hold plea as London bath. 

But London was named foz extellency fo2 that in thoſe dayes it cxtelled in 
frxdome and fulneſle of trade end Merchandizing (with o2vcr, but without 
incacopolizing) like the god Veaplifies of the Bingdeme cxpozting our 
native, neceſſary, and wall commodities, and impozting pzoficable 8nd 
necefarp commodities. And ia thoſe dayes the expoztation farre exceeded the 
impoztetion, whereby the Realme flonrifhcd in all opulency and in _— 
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of Ships, Merchants, and Mariners, aſwell in war as in peace, infomuch as 
taking one example that was next mp hand, in time when England was deply 
ingaged in a long and chargeable war, the native Commodites cxpozted (as 
taking one peer fo: example) amounted to the value of Two hundzed and twelve 
thouland, thzee hundzed thirty and etght pounds, the Ounce of Silver then 
being xx, d. and the gods impozted to the ſam of Thirty and eight thouſand 
fouclcoze pounds, and nine pence; whereby it map be concluded what money 
was brought into the Realm, and how much the erpoztation exceeded the 
impoztation. 

And to the end, that Perchants and others might enjoy the houſes which 
thep held foz peers, foz the advancement of Trade and Traffique, London was 


particularly named. 


Et celuy a que franktenement eſt.] There wozds are ftrong, 
cr,then if the Statute had ſaid Cenant, end pet the vouch is taken within this, 
and the other bzanch alſo, as in the expoſitton upon the ſecond bzanch thzll 
be ſhcwed. 


© Se face implead per collution.] But the Terme: that is to be 
reccived by the ſecond bzanch, which referreth to this, mul? not owly aliedge 
the Collaſion , but alledge matter foz the ſafeguard of his fntcreſt, as there 
ſhall be ſhewed. 


© Face default ou voille render.] paint pieader is not talen ts be 
within this Ac: ſ& the laſt clauſe of this Ad. 


Et le demandant eyt querel .] That is, if the Demandant have 
C xecution, and the Termoz ouſted, ſo as he map have his Action of Covenant. 


Le Maire & les bailifes puiſſent inquirer, &c.] and this 
enquiry muſt be done by Writ in nature of a Commiſſion grounded upon this 
Aa, direccd to the Maioz and Ballifes, reciting the Leafe, the b2inging of the 
Action by colluſion, and this Statate, and concluding thus, Ideo vobis manda- 
mus, quod convocatis partibus coram vobis, & inquiſita ſuper hoc plenius veri- 
tate, eidem A. (that ts, the Termoz) de prædict' weilvagio terminum ſuum 
cuod juſtum fuerit , ſecundum formam ſtatuti prxdict' habere faciatis. And 
ſo regularly, when anp like authozity is generally given by any dc to do ju⸗ 
Lice, it ought to be done by fo2ce of the iings Writ grounded upon the Ad, 
and the Writ grounded upon thts Aa is called, Breve de inquitendo veritatem 
lvper ſtatutum Cloc'. 


Execution del judgement pur le demandant ſoit ſu- 


ſpendus.] Do as the Lefſoz and his heirs tn the mean time having the rever⸗ 
5 the Judgement, ſhall have the Rent, and ſhall puniſh 
a e, ic, 


E Fn melme le manner ſoit fait de equitie in tiel caſe 


devant Juſtices, ſi le termor ceo challenge devant judgement.] 
This Termoz muſt be by fozce of a leaie by Dæd, as it was rcſolved Trinit. 3. 
Jacobi ubi ſupra. 

This is the firſt Aa that gave receit in any caſe, and by foꝛte of this Act the 
Termoz bekoze Judgement map pꝛap to be received to defend the right and 
intereſt of his term upon the Ockault, oz Render, oz Nienc dedire ofthe Tenant, 
but not upon Faint picader : and Tenant by @tatute Perchant, Staple, and 
_ . taken within this bzanch, aſwell as within the kozmer bzanch of 

19 . 


And it is not ſufficient foz the Termoz to alledge Colluſion, but he muſt alſo 
; Tt 2 traverſe 
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fraverſe the point of the Demandants Writ, oz plead ſome barre to his title; 
fo this Law that giveth him to be received, enableth him to plead foz the ſafe- 
guard of hts intereſt. 

The Zermoz maſt be received befoze Judgement, and albeit he doth defend 

bis term, he ſhall net arreſt Judgement, but ſuſpend Execution during the 
term; foz theſe wozds , En meime le manner, maketh this bꝛanch in equipage 
with the fozmer. : 
14 H.8.4 27 H. If the Tenant vonch, and the Uonche enter into Warranty, and after maky 
8, 7. default, the Zermoz Call be received; foz albett the firſt bzanch (whereunto 
this doth refer) is when he that hath the franktenement make defanlt, pet in ag 
much as the Uouche is Tenant in Law (tyis Law being benefictalk fo; 
ſafeguard of the intereſt of the Zermoz) he ſhall be received, foz it is within 
the ſame milchtef. 
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CAP. XII 


Urview eſt enſement, que ſi home ſoit implede de te- 

nement en meſme la citie , & vouch forrem” a garran- 
tie, quel veigne en la chancery & eit briefe de ſommons 
ſon garrantor a certe jour devant Juſtices du banke, & un 
auter briefe au Maire & as Bailifes, que ils ſurceſſent en le 
parolle que eſt devant eux per briefe, jeſques a taunt que le 
paroll' de le garrantee ſerra termine devant Juſtices du bank: 
Et quant le parol de la garrant' ſerra termine devant Ju- 
ſtices du bank, donques ſerra dit au garrant que il veigne 
en la citie de Londres a reſpoign' de chiete plee. Et le de- 
mandant per ſa ſuit eit brief de Juſtices de bank, au Maire 
& as bailifes, que ils voilent avant en le plee. Et le ſi de- 
mandant recover vers le tenant, veigne le tenant as Juſtices 
de bank, & eit briefe au Maire & as bailifes, que ſi le te- 
nant eit la terre perdus, que ils facient extende la terre, & 
retorne lextent en bank a certe jour, & apres ſoit maunde 
au viſcount du pais ou le garrantce fuiſt ſummons, que il 
luy face aver de la terre le garrantor a le value. Vide Artical 
Glouc. correct Anno ꝙ Eduw. 2. 


The miſchicf at the Common Law, when the Tenant did vouch one fo 

Warranty , and pzaped that the Uouche might be ſummoned in a fozren 

Regiſt-2.b 14 H. County, was the great delay that the Demandant had thereby , and ſpectally 
4-25 œ én in London, fe; that in London the Plea could not be removed neither by Tolr 
—_ _— de 02 Pone; but the Plea was pat without dap, and the Reco2d removed bythe 
mann" - e Kings Writ into the Court of Common pleas, xc. and ſome did hold, that af 
:nritled, Artic. łbe Common Law the infertour Court was put out of juriſdiction : but nowby 
r Statuti Che this Statute, and that of 9 E. 2. the Demandant ſhall ſue out of the Chancery 
c"vc405, G AWrit of Summons ad warrantizandum againſt the Wouche, retoznable 1 
e 


x Fa, Ein. Are ine Ee ne er es 


Cap. 12. Gloceſter. 


the Juſkices of the Court of Common pleas at a certain dap, and another Writ 
out of the Chancery called a Recordare to the Paioz and Batlifes to remove 
the Reco2d befoze the ſame Juſtices at the ſams day, and thereupon the Pato: 
and Bailifes, being required thereunto by that Mit, to pzefix the dap of the 
return of that TUrit to the parties to appear at the return of that Writ; and 
when the Court of Common pleas hath determined of the Warranty , then 
the Woache ſhall be commanded to go into London to anſwer to the chief Plea, 
and by a judiciall Arit the Court of Common pleas ſhall remand the Recozd, 
requiring them ts pzoc&d in the ſame Plea ; and ſo fozth, as it is contatned in 
both theſe Ads. 


En la citie.] That is, the Citte of London ſpectally named foz the 
canſe afo2eſaid, bat extendeth by equity to alt other pꝛiviledged places where 
a fozreſn Woucher is made, as to Chefter, Durham, Salop, xc. 

Ancient demeſne is (as ſome do hold) within this Statute, becauſe the Fræ⸗ 
hold is in the Zenants,and is within theſe wozds (Soir implead de tencment)but 
otherwiſe it is of a Tenant by copp Roll in a Court baron, becauſe he hath no 
franktenement. 


© Vouch forrein' a garrantie.] De forinſecis vocatis ad war- 
rantiam, that fs, when one is vouched, and the Tenant pꝛopeth that the Aoncher 
map be ſummoned in a fozreſn Countp. 

a This Aa being a benefictall Law foz furtherance of juſtice and fo2 ouſl ing 
of delap is taken in this point alſo by equity, not onely to fozrein pleas in reall 
actions, but alſo to pleas although they be not fo:rein, pet fo2 default of power 
to pꝛoceed, the ſame ſhall be removed ut ſupra, and remanded ut ſupra : as if in 
an Adlon Aunceftrell the Tenant plead baſtardp in the Demandant, oz in a 
Writ of Dower the Tenant plead unques accouple in loyall matrimony, neither 
b the Court fn London, oz anp like tnferiour Court cannot award a Crit to the 
Biſhop foz trpail thereof, foz Nullus alius prater regem poſſit Epiſcopo deman - 
dare inquiſitionem faciendam. And another treating of the Plea of Ne unques 
accouple, fn barre of a Writ of Dower; ſaith, Ac ſi alius quam Rex demandarer 
Epiſcopo quod inde inquireretur , Epiſcopus alterius mandatum quam Regis non 
_ obtemperare; and hercwith agre our Boks in all ſaccciens 
of Ages. 

And therefoze if ſuch Pleas be pleaded in London, oz ſuch other infcrioar 
Courts, the Kecozd hail be removed; and after a Writ to the Biſhop, and Ters 
tificate made by the Biſhop, the Recozd (hill be remanded : aad it appearcth 
that this Act doth extend to reall Actions wherein Uoucher lpeih, and nat to 
perſonall Actions ; 4 and leſt that fozrein Uouchers ſhoeld be nſcd koz delap, 
thep muſt Hew a Charter, xc. compzehending Warranty to the Court. 


© Veigne en la chauncerie & eit briefe de ſummons, &c.] 


This is coʒreded and altred by the laid Article upon this Statute in An. 9 E. 2. 
fo2 by that Statute the Patoz and 1Batlifes ſhall adjourn the parties be ſoze the 
Juſtites of the Bench at a certain day, and ſhall ſend the Reco2d thither, Et le 
Juſtices face ſummon le garrantee devant eux & pledent le garrantie, and hereby 
the Juſtices of the Bench ſhall award the Sammons ad auxiliandum, &c. and 
not fetch it out of the Chancery: and by the ſaid Ac of 9 E. 2. it is p2ovided, 
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that if at the day given in banke the Tenant make default, a Petit cape ſhall / See a notable 


be awarded to the Pato; and atlifes, to give Judgement upon that default, 
if it cannot be ſaved, gc. 

In a Pracipe in the Huſtings in London the Tenant voucheth one fn London, 
and other kozrein Uonchees in the County of Norffolk, 4c. In this caſe aſwell 
the Uoucher within London as the fozrein Wouchers ſhall be remover, foz al- 
thongh the wozds of this Aa be,Vouch forrein' a garrantie, pet becauſe P3oceſſe 
mult be made againſt all the Wouchees at one time, and if Pzoccſe ſhould — 

made 


caſe, Paſch 3 1E. 3 
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libro meo. 
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made by the Court of Common pleas onely againſt the fozrein Uonchees, al- 
though they came in, thep ſhould not warrant, noz anſwer without the others 
befoze Pꝛoceſſe were determined againſt them in London; fo as neceſſity re- 
quireth, that Pꝛoceſſe ſhould be made againſt all at one time, and that ought to 
be done in the moze wozthy Coart , and when the Warranty is determined in 
the Court of Common pleas, all ſhall ve remanded. 


C Que le parol del garrantie ſerra termine devant les 


Juſtices del banke.] This is the power given to the Juſtices of the 
Court of Common pleas, and this Ac is in nature of a Commiſſion to them, 
therefoze it is god to be ſ&n what is within their Commillion, the wozds of 
the ſatd Writ of Recordare are, Ut terminata warrantia illa coram prxfar' Juliic 
eadem recordum & procels' vobis remittamus, &c. 

If the Tenant vouch a fozetner to Warranty, and the Reco2d is removed 
into the Court of Common pleas to determine the Warranty, the Aouchæ map 
vouch over in a fozein County, and that Aouchæ may vouch over, and if the 
Uouche make default, the Court map make P2oceſſe again ſt him, fr. Quiz 
quando lex aliquid alicui concedit, omnia incidentia tacite concedantur; hut none 
oi the Goac bes can plead in chief, but that mult be pleaded in the inferiour 
Court, (oz that ts not within the ſaid TommiCion given by this An, But if 
the Demandant in Banke appear not, the Court map award a Non-luit as inc. 
dent, and ſo the Tenant in Banke map be eſſoined. 

In Dower in the Hultings in London againit the husband and wife, who 
vouch a fozetner to Warranty, whereapon the Plea ts adjourned into the Com- 
mon pleas at a certain dap, at which day the husband and wife ſued ont a Writ 
againſt the Youchee ; whereupon the Uonchee appeared, and the baron made 
default, and the wife pꝛayed to be recetved upon his di fault; and by the rule of 
the Court ſhe was recetbed, andthat it wis within their Commiillon, fo; that 
the default was made in this Court, whereupon the land was to be loſt if ſhe 
were not received, foz it is a Paxime in Law, Neceſſitas {ub lege non corti- 
netur, quia quod alias non eſt licitum, neceſſitas facit licitum, but pet others are 
of another opinton. 


C Un auter briefe al Maire & Bailifes que ils ſurceſs', &c.] 
That is, the ſaid Writ of Recordare, whereby they are commanded quod recor- 
dum & proceſſum ejuidem loquelæ cum omnibus ea tangentibus Juficiarii 


noltris de banco tub ſigillo veſtro mittatis, &c. which to them is a Super- 
ſedeas in Law. 


C Et le demandant per ſa ſute eit briefe des Juſtices, 


This is a Procedendo in loquela direded to the Paioz, ec. to pꝛoteed, which 
you map read in the Judictall Regiſter, 


CT Que ils facient extender la terre, &c.] #03 the better per 
fozmance of this Ac, the Tenant muſt ſarmiſe, that Execution is ſaed againſt 
him, and pꝛay a Venire fac*recordum, 

By tozce of this Act the Juſtices of the Common pleas upon that Recozd 
all award a Writ of Fendi & appreciari fac, to the Patoz and Bailifes, 
which TWrits grounded upon this Ac are ſaffictent expoſittons of the ſame, and 
will reſolve many doubts that map ariſe hereupon. 

A notable Recozd pou map read in libro C. in the Chamber of the Guild-kall 
in London, fol. 7. in Anno 24 E. 3. whereby it appeareth that Thomas Droken!- 
held and Emme bis wife bzought a Wrtt of Dower in the Huſtings, againſl 
Alice Colwell, ts be indowed of a houſe in London, of the indowment of R. de 
Envil late her baron; the Tenant appeared, and vonched to Warranty Thoma 
ſon and heir of John de Colwell, and p2aped that he might be ſummoned in the 
County of Middleſex , whereupon the Recozd ſaith Dies datus eſt partibus 

coram 


4 7 
Cap. tz. (lucofter, 
cor em Jalicizrt's Domini Regis de Banco apud Weſtm' in craſtino Puriaca- 
tionis, ut tung fiat ibi zuxta mam Artic? G!oc?, pro Civibus London inde 
correc 11. 1 ; 
Jin theton ggestech that the Jaſtites of the Common pleas awarded the 


ſamme regte the vouche, who eppegred upon the grand Cape, and entred 
into th2 wirr into, Ideo loguela præd remittatur in Huſting' coram Ma jore & 
vicecomꝰ, ut ibi ulter: us fiat, prout hactenus de jure fieri conſuevit: whereupon 
a telummons was awrded in the Hultings again Alice the Tenant, & idem 
dies given to the Demandant, at which dap the Cenant appeared and the vow: 
ca& allo, and rendzed Oawer, and thereupon ſudgement was given againſt 
Alice the Zenant, Et dictum eft per Cuciam dictæ Aliciæ, quod ſequatur in 
Curia. Domini Regis coram Julliciarits de Barco ad habendum de terra 
dit Thomez de Colewell tenentis per warrantiam in Comitat' Midd', ſi ſibi 
viderit expedire. And after the Tenant cane tn'o the Court of Common pleas, 
and pꝛaped her remedy againſt the vowche ſurinifng that crecutton was 
ſued againſt er, and a third put of the hou;e delivered to the Demandant, 
whercupan a Writ iſfued out of the Court of Common Pleas, Ad venire faci- 
endum recordum coram Jullic* de Banco: bp which it appeareth that tn the 
Huſtings by the ſozein volwcycr, Placitum predict tine die remanſit, & partes 
ptædict ſecundum tormam ſtatuti coram przfatis Julticiariis noſtris apud Weſtmꝰ, 
ut eadem Alicia verſus prædict' hæredem de warrantia tua habenda ſecundum 
for mam ejuſdem Statuti proſequi poſſit, adjornat fuiſſent, &c. 

J have ſet fozth this Keco:d the moze at large foz that it ſetteth fozth this 
Statute, and that of 9 E. 2. in theit lively colours, fo as a man map ſ& that 
(as it were) acted, which by thoſe ads is required. And J know that many 
have ſollowed that Pzecedent; which is wozthy to be ſ&ne at large: But he 
that is deſirous to reade this whole Chapter in a ſmall Mp, let him reade Fleta 
who faith, De warrantis vocatis extra juriſdictionem hujuſmodi locorum 
privilegiatorum (viz. Civitar' & Burgorum, &c.) taliter ſtatutum eſt, quod ſi im. 
placitati per breve de recto ali quem fotinſecum vocarunt ad warrantum, tunc 
perquirant ſibi de Cancellaria duo bre via, viz. ad ff mmon' warram coram Juſtic' 
de Banco ad certum diem, & aliud bali vis Civitatis, quod placitum illud ſuperlede- 
ant donec de placito warrantiz fuerit terminat', cuando tetminat', dicatur war- 
rant is, quod adeant Civitatem & reſtondeant de placito principali, & habeant 
brevia judicialia ad bali vos cuod tenementa pet ita extendantur ſi fuerint amiſſa & 
retornentur extentz ad certum diem coram juſticꝰ, per quos mandetut Vicecom' 
quod faciat tenentibus habere ad valenciam eſchambium. And it is wozthp 
the obſervation that at the Cemmon Law in caſe of a fozein vowcher in the 
Huſtings of London, the plca was adjozned beſoze the Juſtices in Epꝛe, when 
they came to the Tower of London; foz the Court of the Huſtings London was 
not derived out of the Inriſdicton of the Court cf Common pleas, as other 
Courts that have power to hold plcas reall ere, and thercfoze the adjoznment 
was (as hath bn ſaid) befozc the Juſt:ces in Cpꝛe: Foz the antiquity of this 
Court of Huſtings amorigft the Laws ef S. Edward, you ſhail reade, Debet enim 
in London, quz caput eſt regni & legum, ſemper curia domini Regis ſingulis ſep- 
tima nis die Lunx Hullingis ſedere, & teneri, &c. 


Cr T 


Urview eſt enſement, que del heure que plee ſerra 
move en la Citie de Londres per briefe, que le tenant 
neit power de faire Waſte, ne Eſtrepement du tenement 


que 
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ue eſt en demaunde pendant le plee, & ſil face, le Maire 
& les Bailifes facent garde a le ſuit le Demandant. Et meſme 
le ord' & Statute ſoit garde en auters Cities, Boroughs, et 
ailours per tout le Roialme. 


Beſoze this Statute there ley at the Common Law a Writ of Ef repement 
after judgement, and befo2ze execution; end ſo an CUErepement doth lie foz Malte 


done after verdict, and beloze judgement. = 
There are two kindes of Eſtrepements pꝛohibiting Waſte pendente placito, 


2H 6. 13. 3H. 6. 16 one oʒiginall, and map be ſued out of the Chauncery: either together with the 
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oztginall Præcipe by which the land is demaunded, oꝛ at any time atter pendant 
le plea directed to the Sheriſfe, the party, oz both; the other is judicial to be 
graunted by that Court where the plea dependeth. 

And ſome doe hold that the oziginall Mrit of Sſtrepement did lie at the 
Common Law to pꝛohibit any Waſte done pendente placito, fo2(ſap thrp)there 
ucth a Writ De bonis arreſtandis ne diſſpentur pendente placito,&c. a Fortiori 
in caſe of inheritance, wherein if Waſte ſhould be done, it Would be inconvent⸗ 
ent, and againſt the Common wealth: Bat certain it is, that the judictall Arlt 
is given pendente placito by this Statute. 


& Que plea ſerra move.] Some dee hold that this is to be in; 
tended ok reall Agtons, wherein no damages are to be recovered, foz that in 
reall Actions where the Demandant ſhall recover damages, he {hall recover da: 
mages pendant le briefe, and that is the reaſon, that in thoſe caſes the De⸗ 
mandant count to no damages, and thereſoze in thoſe caſes the Tenant micht be 
doubly charged, once in the Eſtrepement, and again in the pzincipell Anton, 
To this it is by ſome anſwered. 1. That this Statute fs gencrall to real 
Actions. 2. There is no miſchiefe, ſoꝛ a recoverp of damages in the one ts a 
barre to the other. 3. Jt is (as hath bœn ſaid) inconventent and againtt the 
Common:wealth that Waſte ſhould be dene. But where damages are to be 
recovered, but not pendente placito, there without queſtion the Cftrepement 
doth lie. : 

Amongſt the petitions of the Commons in the Parlfament holden in Anro 
28 E.3. one was, that the TYrit of C ſtrepement might lic in every Action where 
the party would recover damages foz E ſtrepement eftcr the Writ purchaſid; 
And the anſwer was, the old Law ſhould be continued. 


C Que le tenant.] it the Tenant make a feoffement pendent? 
placito, in Law he remaineth Tenant; and pet the Demandant map have an 
Cfrepement again ſt him and the fcoffee alſo, and ſo againſt the Zcnant and tho 
Uowche oz Price in aide. 

If there be two Tenants,the Demandant mep ſac an Cftrepement ogainit the 
one of them; and after judgement a Writ of Eftrepement licth againſt the Te- 
nant and ſfranger by the Common Law. 

In an Eſtrepement the Tenant ſhall not have his age, foz it is in nature of a 
Treſpaſſe. 

In the E ſtrepement pendente placico, the Demandant ſhall not recover da. 
mages befoze judgement be given in the pzincipall, 

If an ell ranger of his owne wong without the pꝛivi“p of the Zenant doll 
Eltrepement oz Waſte after the Writ ſued out, the Tenant ſhall not be punt: 
ſhed foz this Waſte. 


C Dun tenement que eſt en demaund.] zn a Seite fac to i: 
etute a fine 02 a recovery (though no land be demaimded thereby) pet may the 


Plaintiffe have a Writ of @ftrepement, ſoz it is in cqueli miſchicle, and ſoit - 
| 


—— 
— — — 


in a Quid juris clamat, and in an Attaint an Effrepement doth lie, and yet no land 
demaunted. 
1 In an Acion of Maſte no land is demaunded, and pet an E ſtrepement in that 
lteth. 
5 a particione fac no Eſfrepement doth lie, oꝛ both of them are in poſſeſſion, 
and there is no reaſon that one ſhall be reſtratned, and not the other. 

If a Formedon be bzonght of a Pannoz, and the Demandant ſue out an 
Eftrepement, ano after that a Tenancy eſcheat, the Writ of E ſtrepement ex» 
tends to the land eſcheated, becauſe it commeth in lieu of the ſervices, and pet 
that land was not demaunded. 


C Neyt power de faire Waſte.] be Tenant notwithſtanding 
the pꝛohibition in the Writ ol E ſtrepement map cut down con, oz grafſe, oz un- 
der wod, oz the like, ſo it be no Waſte oz deſtruction, 


C Pendant le plea. This is fo be underſf@d of a ſudiciall Writ 
of Eſtrepement granted out of the Court of Common pleas , 4c. when 
the pzincipall Writ is retourned, foz befoze that it is not depending there, 
but the Demandant may have an oziginatl Writ of Eftrepement (as hath been 
laid) together with the pzincipall Mrtt out of the Chauncery. 

This Act is ſo conſtrued, that by a conſequerft the party hail recover damages 
foz Waſte done (pendente placito) after the Writ delivered, and therefoze it is 
god policy to purchaſe the Writ of E ſtrepement together with the Writ. Note 
the Writ it ſelfe founded upon this Statute is but a pꝛohibition, and upon the 
attachment the parties doe pleade, ic. 

Bat note upon the Writ of Eſtrepement at the Common Law, viz, after 
judgement, the Plaintiffe Wall recover damages foz the Waſte done befoze 
without any pzohibition fozmerly delivered. 

And upon a Writ of Eſtrepement grounded upon this Ac, the @Sheriffe may 
reſiſt them that doe oz offer to doe Waſte; and it otherwiſe he cannot doe it, he 
map lawfully impꝛiſon them, oʒ make a warrant to others to doe it, and if neceſ- 
—— it, he may take poſſe Comitatus: ſo odious in Law is Maſte and 
deſtruc ion. 


— 


— 


CAP. XIV. 


* Roy grant de ſa grace as Citizens de Londres, que la 
ou avant ces heures ceux queux fueront diſſeiſies de lour 
franktenement en meſme la Citie, ne poient recover lour da- 
mages avant le venue des Juſtices a la Tower: Que deſormes 
iceux diſſeiſies eyent lour damages per recogniſans de laſsiſe, 
per le quel ils recoveront lour tenements, & les diſſeiſors ſoi- 
ent amercies devant deux Barons Dexchequer, queux un foirs 
per an veindr' en le Citie a ceo faire. Et ceo ſoit maunde a 
Treaſorer & as Barons Dexchequer quels le facent faire cheſcun 
an per ii. de eux a lour lever apres la Chaunceleure. Et les amerce- 
ments per les ſummons del Eſchequer ſoient levies al oeps 
le Roy, et al Eſchequer deliveres. 
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Eleta li. z cap. 48. 


Lib. intrat. Raſi. 
F. N. B. 71 3 


Dract. 164. b. 


Cap. 5. 


Gloceſler- Cap. iz. 


The milchiefe befoze this Statute was, that in London if one were difle{ſed 
of his fræhold, he could not in the Alliſe of freſhfo2ce recover damages, but the 
land onely, becauſe the Alliſe of ſreſb · loʒce did not lie by oꝛiginall Writ, but by 
Bill; and therefoze if he would recover damages, be muſt tarry untill the Jufti- 
ces in Epꝛe came into the Tower, which came but once in ſe ven peares: And 
thcrefoze this Statute doth give damages in the Aliſe of freſhfozce, and by equity 
it extendeth to Gloceſter, and to other Cities and 1Bozoughs which by uſage and 
cuſtome hold plea of Adliſe of freſhfozce by Bill. 

Note Bracton ſaith, Recognitio Aſſiſæ novæ diſſeiſinæ multis vigiliis excogi- 
rata & inventa recuperandæ poſſeſſ. gratia, ut per ſummariam cognitionem abſque 
magna juris ſolemnitate, quaſi per compendium negotium terminetur: And it 
was called Aſſiſa novæ diſſeiſinæ] in reſpec of the delay betoze the Juſtices 


in Tp2e. 

C Citizens de Londres. ] Rote London is a C02pozation by pcs 
ſcription, and therefoze may have divers names of Cozpozation, as namelp 
bere(Citizens.) 


CAP. XV. 


Urview eſt enſement, que le Maire et les Bailifes ayant 

le venue de ceux Barons enquergent des Vines vendus 
encounter laſsiſe, & le preſentent devant eux a lour venue, 
& donque ſoient amercies, la ou ils ſoilent attendre, jeſque 
a le venue des Juſtices errants. Dones a Glouceſtre le quart 
jour de October, lan du raigne le Roy Edward fits le Roy 
Henry. 6. 


The like miſchiete was concerning the enquiry of the bzeach of ACiſe of wines, 
as befoze in the fozmer Chapter concerning the recovery of damages: There- 
foze this Ac giveth power to the Payoz and Bapliffes to enquire of the bzeach 
ofthe Aſſiſe ol wine,and not to tarr till the Juſtices in Eyze doe come. 


C Dees vines vendus enconter laſsiſe.] bis Statute here in 
tended is limited by the Statute De piſtoribus & Braciatoribus. 

Aſſiſa vini ſecundum Aſſiſam Domini Regis obſerverur, ſcilicet ſixtertium ad 
xij. d. & ſi Tabernarii illam Aſſiſam exceſſerint, per Majorem & Balivosoftia 
claudantur, & non permittant vinum vendere, donec licentiam à Domino Rege 
obtinuerine, But this Ac ts repealed by 21 Regis Jacobi. 


STATUTUM 


Sd bees sss sss 


Statutum de Weſtminſt ſecundo, 
Editum Anno iz Edw. 1. 


— — —᷑ — —— — — — ——— 


The Preface of the Statute of W. 2. 


Um nuper Dominus Rex, in quindena Sancti Johan- 

nis Bapriſtz, anno regni ſui ſexto, convocatis Prælatis, 

Comitibus, Baronibus, & concilio ſuo apud Glouce- 
ſtre: Quia plures de Regno ſuo exhæredationem patie- 
bantur, eo quod in multis caſibus, ubi remedium apponi 
debuit prius, non fuit per prædeceſſores ſuos, aut per ipſum 
remedium proviſum, quædam ſtatuta populo ſuo valdè ne- 
ceſſaria & utilia edidit, per quæ populus ſuus Anglicanus 
& Hybernicus ſub ſuo regimine gubernatus, celericrem ju- 
ſticiam , quam prius, in ſuis oppreſsionibus conſecutus eſt, 
ac quidam caſus, in quibus Lex deficiebat, remanſerunt in- 
determinati, & quidam ad reprimendam opprelsionem po- 
puli remanſerunt ſtatuend'. Dominus Rex in Parliamento 
luo, poſt Paſcham, Anno regni ſui tertio decimo apud Weſt- 
minſter, multas oppreſsiones populi, & Legum defectus, ad 
ſuppletionem dictorum Statutorum apud Gloceſter edito- 
rum, recicari fecit, et ſtatuta edidit, ut patebit in ſequent᷑. 


= fs commenlp called Weſtminſter the Second: Weſtminſter, betauſe this 
Perltament was holden at Weſtminſter; and the Second, in reſpec of the 
lozmer Parliament holden at We(tmin{ter, called Weſtminſter the firſt. 


CAP. -£ 


N primis, de tenementis, quæ multotiens dantur ſub con- 
ditione, videlicet, cum aliquis dat terram ſuam alicui vi- 
10 & ejus uxori, & hæred' de ipſis viro & muliere procrea- 
tis, adjecta conditione expreſſa tali. Si hujuſmodi vir & 
mulier fine hæred' de ipſis viro & muliere procreat obiiſ- 
lent, terra ſic data ad donatorem , vel ad ejus hæredem re- 


vertatur. In caſu etiam cum quis dat tenementum alicui in 
Vu 2 liberum 


— 
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Wefim. ſecond. Cap.1, 


liberum maritagium , quod donum habet conditionem an- 
nexam , licet non exprimatur in charta dont , quz talis eſt, 
Quod fi hujuſmodi vir & mulier fine hæred' de ipſis viro 
et muliere procrear' obiiſſent, tenementum ſic datum ad 
donatorẽ, vel ad cjus hæredem revertatur. In caſu etiam cum 
quis dar tenementum alicui, et hæred de corpore {uo exeun- 
ubus, durum videbatur, et adhuc videtur, hujuſmodi dona- 
toribus, et hæredibus donatorum , quod voluntas donato- 
rum ipſorum in donis ſuis expreſſa, non fuit prius, nec 
adhuc eſt obſervata. In omnibus enim prædictis caſibus 
poſt prolem ſuſcitatam, et exeuntem ab ipſis quibus tenemen- 
tum ſic conditionaliter fuit datum, hucuſque habuerunt hu- 
juſmodi feoffari poteſtatem ali enandi tenementum hc datum, 
et exhæredandi exitum eoru m, contra voluntatem donato- 
rum, et contra formam in dono expreſſam. Et prateiea 
cum deficiente exitu de hujuſmodi feoffatis, tenementum fic 
datum ad donatorem, vel ad ejus hæredes reverti debuit per 
formam in charta de dono hujuſ modi evpreſſam, licet exi- 
tus (ſi quis fuerit) obuſſet per factum tamen et feoffamentum 
corum , quibus tenementum fic fuit datum ſub conditione, 
excluſi fuerunt hucuſque de rever ſione eorundem tenementi- 
rum, quod manifeſtè fuit contra formam doni : Propter quod 
dom' Rex perpendens, quod neceſſarium et utile eſt in prx- 
dictis caſibus apponere remedium , ſtatuit quod voluntas 
donatoris, ſecundum forma in charta doni ſui manileſte ex 
preſſam, de cætero obſervetur, ita quod non habeant illi, 
quibus tenementum fic fuit datum ſub conditione, poteſta- 
tem alienandi tenementum ſic datum, quo minus ad exitum 
illorum, quibus tenementum fic fuerit datum remanear poſt 
corum obitum, vel ad donatorem, vel ad ejus hæredem (1 
exitus deficiat) revertatur, per hoc quod nullus fit exitus 
omnino, vel (ſi aliquis exitus fuerit, et per mortem deficiet) 
hærede de corpore hujuſmodi exitus deficiente. Nec habeat 
de cætero ſecundus vir hujuſmodi mulieris aliquid in tene- 
mento ſic dato per conditionem, poſt mortem uxoris ſuæ, per 
legem Angliz : nec exitus de ſecundo viro et muliere ſuc- 
ceſsionem hæreditariam: ſed ſtatim poſt mortem viri et mu- 
lieris, quibus tenementum ſic fuit datum, poſt eorum obi- 
tum ad eorum exitum, vel ad donatorem, vel ad ejus hæte- 


dem (ut prædictum eſt) revertatur. Et quia in novo caſu 
novum 


Cap.1. Weſim. ſecond. 


novum remedium eſt apponendum : hat impetranti tale 
breve. Præcipe A. quod juſtè, &c. reddat B. tale manerium 
cum pertinentiis, quod C. dedit tali viro, & tali mulieri, 
& hæred' de ipſis viro & muliere exeuntibus. Vel quod C. 
dedit tali viro in liberum maritagium cum tali muliere, & 
quod poſt mortem prædictorum viri & mulieris prædicto 
B. filio eorundem viri et mulieris deſcendere debet per for- 
mam donationis prædictæ, ut dicit: Vel quod C. dedit tali 
& hæred' de corpore {uo exeuntibus, et quod poſt mortem 
ipſius talis, predict” B. filio prædicti talis deſcendere deber 
per formam donationis, &c. Breve per quod donator ha- 
bet recuperare deficiente exitu, ſatis eſt in uſu in Cancellaria. 
Et ſciendum eſt, quod hoc ſtatutum quoad alienationem te- 
nementi contra formam doni impoſterum faciendam, locum 
habeat, et ad dona prius facta non extendatur. Et ſi finis 
ſuper hujuſmodi tenementum impoſterum levetur, ipſo jure 
ſit nullus. Nec habeant hæredes hujuſmodi, aut illi ad quos 
ſpectat reverſio, (licet fuerunt plenæ ætatis, in Anglia, et extra 
priſonam) neceſſe apponere clameum ſuum. 


C In primis de tenementis.] Nubat 3nheritances may be in- 
tailed within this Ad, pou map read at large in the firſt part of the Jnffitates, 
cap. Taile, ſect. 14. 


C Multotiens dantur ſub conditione.] wefoze this Statute, 


all Jnheritances were eſtates in fe, vi-. either fe-ſimple abſolute, oz 
fee conditionall, oz a qualified fee , whercof pon may alſo read in the firſt 
part of the Inſtitotes, Sect. 1. And Tenant of lands intailed had befo2e this 
Statute a fce-fimple condition-Il ſubſcquent; foz albeit Britton, who w2ots 
befoze this Statute, ſafth, That tf any purchaſe to him and his wife, and to the 
heirs of them lawfully begotten, the Donees have pꝛeſentip but an eſtate of 
Free hold foz the term of their lives, and the fee accructh to their (ſue , c. 
taking the condition to be pꝛecedent, pet had the Donees at the Com non Law 
a fee-ſimple condittonall pꝛeſently by the gilt. 

Foz if lands had been given to a man and the heirs of his body iſſuing, and 
betoze iſſue he had befoze this Statute made a Feoffment in fee, the Donoz 
ſhould not have entred foz the fozfefture, but this Feoffment had barred the iſſue 
had afterwards; which pꝛoveth that he pꝛeſently by the gift had a fee ſimple con⸗ 
ditionall, and this agreeth with the authozity of Littleton ubi ſupra, 

Now foz the better underſtanding of this Ac, ſeeing that the e ſtate was con⸗ 
ditionall at the Common Law, it is necefary to be known when the condition 
was perfozmed, and to what purpoſes. Ik the Donce had iſſue , he had not 
thereby a fee-ſimple abſolute, foz if after he had dyed without (ue, the Donoꝛ 
ſhould have entred as in his Reverter. But after iCue had, the condition was 
perfozmed to this pur pole, that he might have altened, and thereby have barred 
the Doncz and his hetrs from all poſſibility of Reverter foz default of iue,foz 
the heirs af his bodp (he having a fee conditionall) might have barred them 
alwell befozy ine as hath been ſatd) as after ; and to what other purpoſes the 
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Weſtm. ſecond. Cap.1, 


condition by having of (Mae was perfozmed, Vide the fiv{t part of the Jnfti- 
tutes, ubi ſupra. 


C Et hæredibus de ipſis. Foz to a gift in tail made, this wozy 
Veirs is requiſite, unleſle it be in caſe of a laſt Uitll, gc. 


C Adjeta conditione expreſſa tali, &c. ] xt this condition er- 
pꝛeſſed had not been added, the very gift would have implyed lo much. 


« In caſu etiam cum quis dat tenementum alicui in li. 


berum maritagium, &c.] By this claaſe it appcareth that an Inheri⸗ 
tance paſeth by theſe wozvs Frank-martage, whereol we have tn another place 
wzitten at large. 


C In caſu etiam cum quis dat tenementum alicui et hæ- 


redibus de corpore (uo exeuntibus, &c.] This dd having put two 
examples of eſlates tail ſpcetall,viz.the fit ſt to a man 4 to his wiſe, x to the heirs 
of theit bodies; the ſetond, ol a gift in Frank mar tage, a ſpectall caſe, and a ſpectall 
eſtate in tatl; Here he putteth a c:fe of an cſtate tatlgenerall, not that the mas 
kers of this Statute meant to enumerate all the fozms of eſtates in tall, but 
to put theſe as examples, ſo as all manner of eſtates tatl, generall oz ſpecial, 
arc within the purview of this Ac. 


C Poteſtatem alienandi, &c.] That is to te. by Kine, Feoffment, 

Releaſc, oz Confirmation. | 

But the Tenant in tail had not onely poteſtatem alienandi, but forisfaciendi, 
&c. elſo; foz if aſter iNae had, he had been attatuted of Treaſon oz Felony, the 
land en tailed had been fozfefted, and thereby the Donoz barred of the poſſibility 
of Neverter, and forisfacere fs alienum ftacere, and therefozc in this Ad is inclu⸗ 
ded in theſe wozds, poteſtatem alienandi. And ſo might the Tenant in tall, be: 
fo:c the making of this Ac, have charged the land with Kent, common, oz the 
like, to have bound his iſſue, but by this Ac he is reſtratned aſwell to charge 
as to alien. 

But the having of iCue befoze this A did not alter the courſe of deſcent, as 
in another place we have ſaid, 


¶ Exh æredandi exitum corum contra voluntatem dona- 


rorum. | hereby it appeercth that there were two miſchiefs bcfoze this Aa, 
viz. firſt, the diſhertſon of the iſſues in tail; ſccondlp, that it was contra volun- 
tatem donatorum, & contra formam in dono expreſſam, foz the Donoz and his 
heirs were barred of the poſſibility of Reverter : and both theſe were w2ongs, 
foz which at the Common Law there lap no remedy; foz diſberiſons, and bzeak- 


ing the expꝛeſſe will and intention of the Donoz are wzongs which this Ad 
doth remedy. 


C Per formam in charta de dono, &c.] It was fato betone, 


Contra formam in dono expreſſam , ſo as whether the eſtate were made by 
Dad oz without Deed, it ts all one to the intention of this Aa, and the moſt 
uluall gifts in tail being of Inheritance, were by Derd. 


¶ Propter quod dominus Rex, &c. ſtatuit.] Aibeit here be 


no mention made of the aſſent of the Lo2ds and Commons (whoſe aſſents are 
neceſlaty to the making of c very Law) pet fozaſmuch as in the Pzeface of this 
Parliament it is ſatd, Dominus Rex in Parliamento ſuo, &c. ſtatuta edidit, and 
that thts Act and the reſt were entred into the Roll of the Parliament, and that 
this wo2d | Sratuir)} implyeth the afent of the Lozds 4 Commons ſoꝛ ft cannot be 
Statutum Without their afſents,thercfoze it hath as many ot her of like fv3m)been 
without queſtion received foz an Ac of Parliament. C . 


— * — erate 


Cap. l. Weſtin. ſecond. 


C 1. Quod voluntas donatoris, ſecundum formam in 
charra doni ſui manifeſte expreſſam, de cætero obſervetur; 
2. Ita quod non habeant illi, quibus tenementum fic fuerit 
datum ſub conditione poteſtatem alienandi tenementum fic 
datum, quo minus ad exitum illorum, quibus tenementum 
ſic fuerit datum remaneat poſt eorum obitum, vel ad dona- 


torem, vel ad ejus hæredem (ſi exitus deficiat) revertatur, &c. 


Upon theſc two bzanches, viz. that the will of the donoz ſhould be obſerved, and 
that the von ſhould not have power to alien, the Judges by a thzeeſold conſtru⸗ 
ion did not onelp remedp all the ſatd fozmer miſchteles, but pꝛevent all other 
that might artle. 

1, Therefoze in execution of the will of the donoz, and that he chould have 
no power to allen either lands that lap in liver p, oʒ tenements that lap in graunt, 
they adjudged that the donce ſhould not have a fee-ſimple,bat divided the eſtates, 
and created a particular eſtate in the donee, and a revexſion in the donoz, ſo as 
where the don had a fe-ſimple befo2e, by this Ac he had but an eſtate taile, and 
where the dono2 had but a poſibility befoze, which after iNue might be barred at 
the pleaſare of the done, now by confirucion upon this Aa the donoz had the 
fe-ſimple expectant upon the eſtate tatle, which we call a reverſion; ſo as by this 
diviſion of the eſtates the done after iſſue, oʒ befoze tauld not barre 92 charge his 
iſn2, noz fo2 defaylt of iNue the dono2 03 his heirs, either by alfenatfon,fozfeituare, 
oz any cherge whatſoever. 

ir William Herle Chiefe Juſtice of the Court of Common pleas ſaid at them 
that made this Statute, 11z fueront ſages gents queux fieront ceſt Statut; And J 
map ſap as truly, Que ils fueront ſages gents queux interpretont ceſt Act. And in 
another place he ſaith. Nous ve iomus ceux queux fieront leſtatut , & auxi en 
temps de quel Roy leſtatut fuit fait, que fuit le pluis ſage Roy que unques fuir, & 
le cauſe del ſtatut fuit, a ſaver le heritage en le ſang ceux as queux le done 
ſe ht, 

The ſecond conſtruction was, that no lineall warranty ſhould barre the 
laue in tatle, unleſſe there were allets deſcended in kes ſmple from the ſame 
aunceſtoz, but a collaterall warranty made by a collaterall gunceffoz ſhould 
barre the iſſue in taile without allets, ſoz that warrantp is not reffrained 
by this Act, whereof we have ſpoken at large in another place; and ſo like- 
wiſe the collaterall warranty of the donee ſhall barre the donoz, and is not 
reſtrained by this Ac, as well as the warranty of the donoz ſhall barre the 
donee, as there alſo it appeareth. 

The third conſtrugion was, that albeit Tenant in tatle was reſtrained 
from power of altenations, yet of lands and tenements that lay in livery, 
his fine oz feoffement ſhould wozke a diſcantinuance, and d2ipe the ine in 
faile to his Acton : foz ſeeing he had an eſtate of inheritance, the Judges com- 
pared it to the caſe where a man was ſeiſed in the right of his wife, oz a 
Biſhop in the right of his Bichopzick, oz an Abbat in the right of his 
Ponaſtery, Er fic in ſimilibus; and. of inheritances that lay in graunt , 
23 of Rents, Advowſons , and the like, Tenant in tatle could not make 
any diſcontinuance, no moze then the others befoze recited might doe, which 
conſtraction was made actozding to the rule and reafon of the Common Law 
in other like caſes, 


¶ Secundum formam in Charta doni ſui, &c.] This boldeth, 
though there be no deed, as befoze hath been laid. 


C Non habeant illi quibus tenementum fic fuerit datum. 


It was adjudged by Bereſſord, that the iſſues in taile would not alien no moze 
then 
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Weſim. ſecond. Capi. 


taten they to whom the land was given, and that was the intent of the makerg 

lots At, andit was but their negligence, that it was omitted, as there it ig 
. In this caſe by way of purchaſe the land is given to the donees, and by 
1255 ot liꝛnitation tothe iſſues in taile, and therefoze by a benigne tnterpzetation 
ge pu biem of this extends tothe tlaes in tatle, 


Nec habeat de cætero ſecundus vir, &c.] There are but 
\ conſcqu-ats to the wozds of the purview, and are but erplanato2p, and not of 
ſabre, and might well have been omitted. 
Net ws it adjudged ſone after the making of this Aa that where lands were 
:.1 giver in frankmariage.and the husband died, and the wife tok another husband, 
and had tiſue befo2e this Ac, that the husband ſhould be Tenant by the carteſie, 
and {ye pztncipall reaſon was upon this bzanch of the Statute, Nec habeat de 
cxtero ſecundus vir, &c. fog that this reſtraint p2oved, as there it ts ſaid, that 
the Law befoze was, that he ſhould be Tenant by the curteſle, and pet with · 
ou! queſtion the (ſte ſhouls not inherit that land. 


C Succeſsionem hæreditariam.] In auncient time if land had been 
given to I. S. and his ſucceſſoze, hee had had a fee ümple, bat otherwiſe 
it is at this day, as it appeareth in the firſt part of the Inſtituces, 
SeR. 1. 


C Et quia in novo caſu novum remediũ eſt apponendum.) 
Ea quæ de novo emergunt, novo indigent remedio. 

5% Ea Hd. g Mereby it appeareth that a Formedon in the Deſcender lay not at the Com- 

21 £4 47 F. N. H mon Law, but was given by this Ad, and the fozme of the Writ is here 

211. Pl Cem. zg ſet downe. 


Flera li.g.caz4 T Pracipe A. quod juſte reddat B, &c.] were is the tome of 


1 the Formedon in the Deicender ſet downe, and therefoze this Statute need not 
be recited, noz any Statute which giveth the fozme of the UUrit. 


a CT Breve quod donator habeat recuperare deficiente exi- 
Regi ſt. 24. 


F. N. B. 217,218, (U ſatis eſt in uſu in Cancellaria.] The Formedon in Reverterdid 
lie at the Common Law, but not a Formedon fn Remainder upon Mm eftate 
tafle, becauſe it was a fee-fimple condittonall, whereupon no Remainder could 
be limited at the Common Law, but after this Statute a Remainder map be lt 
mited upon an eſtate taile in reſpec of the diviſion of the eſtates. 


C Sciendum eſt quod hoc ſtatutum quoad alienationem 
renementi contra formam doni impoſterum faciendam lo- 


cum habeat, et ad dona prius facta non extenditur.] 


This clauſe enght to receive a two-fold interpzetation. 1. That ad donaprius 
facta] muſt be intended of feoffements oz alienattons made by the done oz his 
—— and not to guifts made by the donoz, foz to them this Ad doth 
extend. 

1 2. Dona prius faRa, that is, poſt prolem ſuſcitatam, foz then the allen 
gs Hi OY tion by the Tenaut in tatle,oz his iſues was god in Law: ſo as ¶ dona] here ice 
+ i 2.45 , to be intended lawfull gifts, and made in due menner, and ſuch as could not be 
. t avolded, foz Law allo weth no wong. 


C Et fi finis ſuper hujuſmodi tenementum impoſterum 


4.729 72. 
beet Ke levetur, ipſo jure ſit nullus.] This dd doth not make the fine bold. 
485 84778 but ipſo jure fir oul'us, that is, it ſhall not binde the right, pct it ſhall (as hat) 
pet 200-3302-01* been lad) make a diſcontinuance. 

But now by the Statutes of 4 H. . cap,24, and 22 H.8, cap. 34. a fine __ 


Reopn!a, 
© 
1 F. 2. Formed, 


a» 


Cap.2. Weſtm ſecond, 


with Pꝛoclamations doth barre the iſſues in taile, but a fine without Pꝛoclama⸗ 
tions is a diſcontinuance ''nely,and no barre. | 


¶ Nec habeant hæredes hujuſmodi, nec illi ad quos ſpe- 


Aat reverſio, licet fuerint plenæ ætatis, in Anglia et extra priſona.] 
re is Non compos mentis lett out, and ſo is a Feme covert. 
Hereby it may be gathercd(as the Law was) that a fine at the Common Law 
did not binde a ſtranger that was within age, in Pziſon, oz beyond the 


Hess. 
dee moze foz the conſtruction of this Statute in the firſt part of the Inſtitutes, 
ſect. 21522523271 362, 363,441,746, 747. 


C 


Uia domini feodorum diſtringentes tenentes ſuos pro 

ſervitiis & conſuetudinibus ſibi debitis multotiens gra- 
yantur per hoc, quod cum tenentes ſui diſtrictionem ſuam 
per breve, vel fine brevi replegiaverint, ac cum ipſi domini 
(adquerimoniam tenentium ſuorum) ad com, vel ad aliam 
curiam habentem poteſtatem placitandi placita de Vetito 
namio, per attachiament venerint, & rationabilem et juſtam 
diſtrictionem advocaverint, per hoc quod tenentes diſadvo- 
cant nihil tenere, nec clamant tenere de eo qui diſtrictio- 
nem fecit, et advocavit, remanſit ille qui diſtrinxit in miſe- 
ricordia , et tenentes ſui quieti, quibus pro illa diſadvocati- 
one per recordum Com, five aliarum curiarum, quæ recor- 
dum non habent, pœna infligi non poteſt. De cætero pro- 
viſum eſt & ſtatutum, quod cum hujuſmodi domini in 
com' vel hujuſmodi curia juſticiam de hujuſmodi tenenti- 
bus ſais conſequi non poſsint, quam cito attachiati fuerint 
ad ſectam tenentium ſuorum, concedatur eis breve ad po- 
nend loquelam illam coram Juſticiariis, coram quibus 
C non alibi juſticia hujuſmodi dominis exhiberi poterit, & 
inſeratur cauſa in brevi, quia talis diſtrinxit in feodo ſuo 
pro ſervic & conſuetud' ſibi debitis. Nec per iſtud ſtatutum de- 
rogat Legi communi uſitatæ, quod non permiſit aliquod 
placitum poni coram Juſtic ad petitionem defendentis: 
quia licet prima facie videatur tenens actor, & dominus de- 
tendens, habito tamen reſpectu ad hoc quod dominus di- 
ſtrinxit, & ſequitur pro ſervitiis & conl. ſibi aretro exiſten 


realiter apparebit potius actor, ſive querens, quam defendens. 
Xx Er 
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See the firſt part 
of che Inſlitures, 
ſect. 440. Cuſtu- 
mier cap. 38. 
See the firſt part 
of the Inſticutes, 
ſe ct. 441. 

4 H. 7. cap. 24. 
Stat. de modo 
levand. inis 18 E. : 


— — F — 


Feftm. ſecond Can, 


s ->» 


. * . » os * ” f 

Er ur in cetto ſint Tuſtic de qua recepti ſeiſina poterint do. 
; . © * 1 abile * He! * CY, \ 44> FY {15157 + 

171111 20 Heede TALLONADICII QI CUICUONEMT per tenentes 


105: De cætero concordatu: eſt, quod 1ationabilis diſtti. 
ctio potetit advocari de ſeiſina anteceſtotum vel prædeceſſo- 
um ſuorum, à tempore quo breve . Nove diſſeiſinæ currit. 
Vide IV. i. cap. 38. Et quia aliquando contingit, quod tenens 
poitquzm replegiaverit averia ſua, averia illa vendit vel elon- 
gar, quo minus retornum poſſit fieri domino diftringenti, 
ſi adjudicetur: Proviſum eſt, quod Vicecomes, vel Balivi 
de cætero non recipiant a conqueientibus ſolummodo ple- 
gios de proſequenio, antequam deliberationem faciant de 


* 


avcriis, fed etiam de averiis retornandis, ſi adjudicetur re- 


adjadicatꝰ fuerit diſtringenti retornum avertorum , & fic 
diſtrictus, poſtquam averia fic retornata iterum replegia- 


mm readjudicabitur diſtringenti retornum avenorum, & 
lic bis, vel ter, & in infinitum replegiabuntur averia, 
nec habebunt judicia Curiæ Regis in hoc caſu effectum, 
ſuper quo non fuit prius remedium proviſum. Ordinat eſt 
in hoc caſu talis proceſſus, quod quam cito adjudicatum fu- 
eric retornum averiorum diſtringenti per breve de ſudicio, 
mandetur Vicecomiti, quod retornum habere faciat diſtiin- 
genti de averiis, in quo brevi inſeratur, quod YVicecom ca 
non deliberet ſine brevi, in quo fiat mentio de judicio pet 
Juſtic reddit: quod fieri non poterit, niſi per breve quod 
exeat de rotulis ſuſtic, coram quibus deduct” fuerit loqut- 
la Cum igitur diſtricins adieric juſt”, & petierit aver! 
ſua iterum ſibi replegiari, fiat ei breve de ſudicio, quod 
Vic“ (capta ſecuritate de proſequendo, & etiam de ave 
ris ſeu catallis retornand” , vel eorum precio, ſi ad- 
judicetur retornum ) deliberet ei averia, vel catalla prius 
coma: & attachietur ille qui diſtrinxit ad veniend 
ad ceitum diem coran ſuſtic', coram quibus placi- 
tum deducatur in præſentia partium. I't ſi iterato lle, 

qui 


Cap. 2. Weſim. ſecond. 


qui replegiaverit averia , fecerit defaltam, vel alia occaſione 
adjudicetur retornum diſtrictionis jam bis replegiar , re- 
maneat diſtrictio illa in perpetuum irreplegiabilis. Sed ſi de 
novo, & de nova cauſa fiat diſtrictio, de nova diſtrictione 
ſerverur proceſſus ſupradictus. 


¶ Quia domini feodorum diſtringentes tenentes ſuos, &c.] 
Jn this Pꝛeamble is the miſchtef ſet down, that was at the Common Law 


befoze the making of this Act, 
The Mirror without cauſe doth finde great fault with this Ada, which you map 
read, and being of no uſe ned not here to be inſerted. 


« Ad comitatum vel aliam curiam habentem poteſtatem 


lacicandi de vetito namio.] pe vetito namio, of a fozbidden oz unjuſt 
taking, and is not underſtood of a faking in Withernam, foz that is a juſt and 
no fozbidden taking, as tn another place J have pzoved moze at large, 


Vel aliam curiam.] ggas Loads of Yundzeds, Wapentakes, ac. 
map have power to hold plea of Replevin, xc. 


Diſadvocant, &c. ] That is diſclaim, whereof the Court being no 
Ceurt could have no Conuſans, becauſe it concerned Fre · hold. 


© Quod cum hujuſmodi domini in com' vel hujuſmodi 
Curia Juſticiam de hujuſmodi tenentibus ſuis conſequi non 
poſſunt, &c. concedatur illis breve ad ponend' loquel illam 


coram Julticiariis, &c.] Fafler of Juſtice, is ever a good cauſe to re: 


move the plca. 


Ad ponend' loquelam.] che Writ of Pone doth lye when 
there is a Keplevin depending by Writ out of the Chancery, the Plaintife oz 
Defendant map remove the Plea bp a Pone; and ff the Plea be depending in the 
County, the Plaintife may remove the ſame without cauſe, but the Defendant 
cannot remove it without cauſe, and that cauſe muſt be put in the end of the 
Writ. And if it be upon this Statute.the wozds be, Quiaprxdict' B. cepit ave: 
na prædict in feodo ſuo pro conſuetudini bus & ſervitiis ut dicitur, which are the 
very expꝛeſſe wozds of this Ac. 

And when the plaint is in the County by Writ oz without Writ, 02 in the 
— 8 any other, the ſame map be removed by a Writ of Recordari fac 

; ; 

And if the plaint be in the County, the Plaintife may remove the ſame with- 
out cauſe, as hath ben ſafd ; but the Defendant cannot remove it (as hath ben 
lald without cauſe, But if the platnt be in the Court of any other, neither the 
Plaintife noz Defendant can remove the plaint without cauſe, fo2 the pꝛejudice 
that may come thereby to the Lov. 


7 Quod non permiſit aliquod placitum poni coram Ju- 


ſtic ad petitionem defendentis.] This muſt be anderſtood without 


cauſe ſhewed, (02 by the Common Law, the Defendant foz cauſe ſhewed might 
remove the plaint. 


x J Potius actor five querens quam defendens.] In truth the 
- — by making Avowzy doth become Actoz, and ſhall have Judgement 
n (02 htm, and aſter Avowzy he ſhall not have a P3;otecton caſt foz him no 
Ef 3 moze 
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Fleta lib. 2. ca. 37. 


Mirror cap. 5. 
95. 


Vide Marlebr. 


cap. 21 


„ferlhr. ubi ſup 2 
1. N. 6 7; b. 


F. N. B. 70 b. 


Fleta ubi ſupra. 
N 5.69.in Re- 
giſt.84. a. 


eg iſt. ubi ſupra- 


F. N B. 70. a. Re 
giſt. 83. 


ſH. 5. 5. 


SH. z. 
W. I. cap. 38. 
32 H. 8. cap. 3. 


Fleta lib. ⁊ ca. 38. 
Regiſt. Judic. 4. 


2 H. 6. 15. 


8 E. 3. 72.39 E. . 
28. 


2 H. 6.15.9 H.6. 


42. & 48. 


34 E. i. judgment 
244- 34 H. 6.37. 


19 E- 2. Repl. 25. 
6 E. 3. 37 24 E.;. 


71. 21 E. 4-6» 


11 E. 2. Ret. des 
avers 31. 10 E. 2. 


ibid 5. 41 E. 3. 


ibid. 14. 21 R. z. 
ibid. 29.3 H. 6. 2.3 


27 H. 6.3. 


48 E. 3.10. 49 E.; 


24, 2H. 4. 23. 


4H. 6.8, 9. 34 H. 
637. 12 H. 7. 4, 5. 
13 H. 7. Retorne 
des avers Miſre- 


port per Fitzh. 


Sce the Authori- 
ties next beforc 
concerning theſe 


matters. 


Temps E. 1. Ret. 
des avers 33. 


eſim. ſecond. Cap. 2. 


moze then a Plaintife ſhall , becauſe he is become an Acoz , and not mer rip a 
Defendant, 


Et ut in certo ſint Juſticiarii, &c.] 3t was a doubt beſoze this 
Aa, within what limitation of time an Avowzy might be made, and by this a 
it is pꝛobided, Quod rationabilis diſtrĩ tio poterit advocari de ſeiſina anteceſſo- 
rum, vel przdeceflorum ſuorum a tempore quo breve novæ diſſeiſinæ curric; which 
limftation in an Adiſe appeareth befoze in W. I. cap. 38. which was Poſt primam 
transfretationem Regis H. 3. in Vaſconiam, in the fift par of his Raign. But 
this limitation, both in the Alliſe and in the Avowzy, is altered by a latter 
Statute. 


Non ſolummodo plegios de proſequendo, &c. ſed etiam 


de averiis retornandis, &c.] It the &herife retozn inſuffictent pledges, 
thep are no pledges within this @tatute, and in that caſe the Sherife hall be 
charged by this Ad, as tf ye had taken no pledges at all. 

If the re:ozn of pledges be upon a Writ of Replevin, then ik the Plaintffe 
be Nonſate, gc. if upon the Writ De retorno habendo, the Sherife retozn 
Averia elongata, &c. the Plaintife map have a Writ to have tetoꝛn of the beaſts 
of the pledges. But if the deliverance were by platnt , becauſe in that caſe the 
pledges do not appear to the Court, the Plaintife can have no ſuch Writ, 

And if upon the Writ to have retozn of the beaſts of the pledges, the Sherife 
retozn Nihil, then may the Plaintife have a Scire facias againſt the Sherife,quod 
reddat ci tot averia, 02 tot catalla; and that which hath ben ſatd of the Sherffe, is 
to be intended of the Batlile of a Franchiſe. 


Et ſi non habeat balivus unde reddat, reddat ſuperior ſuus. 
Vide Simile, 44 E. 3.13. Vide 52 H. 3. Leſtatute del Eſchequer, Vide 2 H. 6. 
cap. 10. 


Defaltam fecerint, &c.] At the Common Law , if the Planttt 
in the Replevin had been Nonſute either befoze oʒ after Uerdic, the Defendant 
that diſtratned ſhould have had retozn,but not irrepleviſable, ſo as the Plaintife 
after Nonſute might have had as many Replevins as he would, which was 
verattous and miſchievous; foz remedy wherof,this Ac doth reſtrain the Plain: 
tife from any moze Replevin after Nonſate, but giveth a Writ of ſecond Delt- 
berance, whereof we ſhall ſpeak in his pzoper place. 

If the Writ of Replevin doth abate foz want of fozm in default of the Clerk, 
the Defendant ſhall not have retozn at all; but if it abate foz matter apparant by 
milinfozmatton, oz other default of the Plaintife, the Defendant ſhall have re- 
tozn, but not irrepleviſable. 

But if the Defendant doth plead a Plea to the Writ, and the Plaintife con- 
feleth it, then the Plaintife hall have retozn , but not trrepleviſable , foz the 
Plaintife may have a new Writ of Replevin; foz this Ac onelp giveth remedy 
in caſe of Nonſate. 

But if the Plea to the Writ,oz any other Plea be tryed by Uerd{c,oz ſudged 
upon a Demurrer, Retozn frrepleviſable ſhall be awarded, and no new Reple: 
vin ſhall be granted,noz any ſecond Deliverance by this Ac, but (as it hath ban 
ſaid) upon a Nonſute. 


J Averia {ic retornata.] note neither Court Baron , noz County 
Court, noz any Court that is not the Court of the King befoze his Juffices can 
award retozn trrepleviſable. 


T In infinitum. Infinitum in jure teprobatur. 


Nec habebunt judicia, &c.] Here is a Paxime of the Commer 
LA 


Cap.z. Weſim. ſecond. 


Law implyed, viz. Judicia ſuum efteftum habere debent. Judicium non deber 
eſſe illuſorium. 


« Per breve de judicio, &c. quod exeat de rotulis Juſtic- 


coram quibus deducta fuerit loquela.] te warit of ſecond Delt- 
verance given by this Act is a Writ Judictall, as here it appeareth, and iNueth 
out of the Recoꝛd of the Reple vin in which the Nonſate was; and Regularly 
the Judicfall Writ ought not to vary from the Recc2d , out of which it (Cueth; 
and therefoze if after Nonſate the Sherife retoꝛn Averia elongata, and the De- 
fendant upon the Wirhernam hath other beaſts delivered to htm, the Plaintife is 
to have his ſecond Deliverance of the firſt beaſts menttoned in the foz- 
mer Recozd, 


Fiat ei breve de judicio, &c.] The effcc of the Writ of ſecond 
Deliverance is here ſet down, and appeareth in the Judiciall Regil er. 

And this Writ is a Superſedeas in Law to the Sherife, that he make no re: 
tozn to the Defendant upon the fozmer Nonſate. 


Et ſi iterato, ille qui replegiaverit averia , fecerit defal- 
tam, vel alia occaſione adjudicetur retornum diſtr ictionis 
jam bis replegiat , remaneat diſtrictio illa in perpetuum 


irreplegiabilis.)] If the Plaintife in the ſecond Deliverance be Nonſute ,03 
if the Plea be diſco.itinued, oz the Writ abate, oz if he pꝛevail not in his (ute, 
rctozn irreple viſable ſhall be granted. 

But if retozn frrepleviſable be granted, the owner of the cattell oz other gods 
diſtrained may come to the Defendant and offer the arrerages, xc. and it the 
Defendant refuſe to deliver the Diffreſſe , the Plaintife may have an Acton of 
Detinue, and by that means recover them, foz thep are in nature of a gage. 


7 Sed ſi de nova cauſa.] The fecond Deliverance mult be bꝛought 
foz the ſame Diſtreſſe , but if the lame Lozd diſtrain the ſame Tenant foz a 
Rent, oz other ſervice bchinde at another dap, oz foz another cauſe , there the 
Replevin doth lye, and ſach pꝛoce ding as is aboveſaid. 


— — — — — 


C £5 


1* caſu quando vir amiſerit per defaltam tenementum, 
quod fuit jus uxoris ſux, durum fuit quod uxor poſt 
mortem viri non habuerit aliud recuperare, quam per breve 
de Reo: Propter quod dominus Rex ſtatuit, quod mulier 
poſt mortem viri ſui habeat recuperare per breve de Ingreſſu, 
cui ipfa in vita ſua contradicere non potuit, quod in forma 
ſubſcripta erit placitandum. Si contra petitionem mulieris te- 
nens excipiat, quod habuerit ingreſſum per judicium, & com- 
pertum fuerit, quod per defaltam, ad quod tenens neceſſe ha- 
bet reſponder”, ſi ab eo quæratur, tunc ulterius habet neceſſe 
oſtendere jus ſuum, ſecundum formam brevis, quod prius 
impetravit ſuper virum & uxorem. Et ſi verificare poterit 


quod 


— —— — — — — —— — — 


JF! 


17 E. 2. Repl 21. 
6E.3.37.20 E.z- 
Eſtopp. 186. 

20 E.z. Ayowry 
I25-21E.3.43. 
16 E 3. Aide 131 
3 H.6 9-12 H. 7.4 
21 H. 7 28. 26 H. 
8.6, Vide Mich. 
31 E. 3. fol go. in 
lib meo. 

Dier 36 H. 8. f. 59 


Regiſt. Judic. 58, 


33 Avowry 256. 
Diez 30H. 8. 41.bs 


5 E. 2. Ret. des 
avers 64. 10E. 2. 
ibid. 8. 33 E. 3. ib. 
34.8 K 2. ibid. 35 
6 E. 3.37. 17 H. 8. 
Second Delive- 
rance. Br. 15. Pl. 
Co n.82 b. 

47 E. 3. 9 14 H. 
4.4. 33 Hl. 6. 27. 


342 Weſim. ſecond. Cap.z. 


quod habuerit , vel habet jus in tenemento petito, nihil capiat 
mulier per breve ſuum. Quod ſi oſtendere non poterit, recu- 
peret mulier tenementum petitum: Hoc obſervato, quod ſi vir 
abſentaverit ſe, & noluerit jus uxoris ſuæ defendere, vel invita 
uxore ſua reddere voluerit, ſi uxor ante judicium venerit, parata 
petenti reſpondere, & jus ſuum defendere, admittatut uxor. 
Eodem modo ſi tenens in dotem, per legem Angliæ, vel aliter 
ad terminum vitæ, vel per donum in quo reſervatur reverſio, fe- 
cerit defaltam, vel reddere voluerit, admittantur hæredes, vel 
illi ad quos ſpectat reverſio, ad reſponſionem, ſi venerint ante 
judicium. Et i per defaltam, vel reddition reddatur judicium, 
tunc habeant hzred', vel illi ad quos ſpectat reverſio, poſt mor- 
tem hujuſmodi tenentium, recuperare per breve de ingreſſu: in 
quo oblervetur idem proceſſus, ſicut prædict eſt in caſu ubi vit 
amittat per defaltam tenementum uxoris ſux. Et ſic in caſibus 
prædict duæ concurrunt actiones: una inter petentem & te- 
nentem, & alia inter tenentem jus ſuum oſtendentem & peten- 


tem. Vide 20 E. i. defenſto juris fol. 88. 


C Vir amilerit.] This is to be underſt od of the husband and the wife, 
„„ koz the husband alone is not Tenant to the Præcipe, and therefoze it was the 
5 pos _— opinton of Hank ford. that if the land be recovered againſt the husband ſole, that 
* E.z.P;, After the death of the husband the wife ſhall have an Affe; but Fit zh. in abbye- 
Com.57.b.19E.2 blating this caſe ſaith, that it is hard to be pꝛobed bp Reaſon, becauſe the wife 
Receir 176.2F.2 cannot be diſſeiſed (during the covertnre) but where the husband is diſleiſed but 
ibid. 148. of ſach a recovery ſhe cannot have a Cui in vita upon this Statute: but ſecing 
the husband was not Tenant to the Præcipe, this can be no diſcontinnance, and 
therefoze not like to a Feoffment, foz that convepance is compleat and good, but 
ſo is not the recovery, and therefoze in that caſe the wife map enter after the 
death of her husband, but when the Præcipe is bzought againſt the husband 
and wife, it may be ſaid that vic amiſerit, foz it is pzincipally his ac oz default; 
-: H 3.cap.:8, And therefoze though the wozds of the Statate of 32 H. 8. be (ſuffered by the 
bus band onely) pet a fetned recovery againſt the husband and wife is within 
49E-3.23- f E. that Statute. 
3-7- 47 E.3.13- 
See the firſt part 


of the Inſticures, C Per defaltam.] g recovery by Render is within the cquity of this 
* 675.  , Statute, becauſe it is within the ſame miſchief; but a recovery by Acton tryed 
ts out of this Statute, 

F It is ſafd, that a recobery by default in a Ceſſavic againſt the husband and 
z H6. Fauxer lle, doth binde the wife; but J hold the Law to the contr arp, unleſſe the cauſe 
Kecovery 27, of the Acton be juſt, and then it bindeth,as in all other caſes; foz this Ac giveth 
< wg js * no remedp, but where the recoverp is without title. 

= * All. p. 3. In a Quid juris clamꝰ, Quod permittat, Aſſiſe of Rent, Scire facias, Attaint, &c. 
Paſch. 28 E. i. the wife upon default of the husband ſhall be received. 

Coram Rege. In a Quare Impedit againſt the husband and wife, the wife ſhall not be te- 
= 1 tel ved upon the default of the husband; foz the Recozd ſaith, JuſpeRa cauſa con. 
lib.e. nad. 5 l. tection's ſtatuti manifeſte liquet, quod non eſt in caſu conſimiſi; loʒ the husband 
7 Libs fol.s. map pꝛeſent alone, 

ners caſe. « Quod 


Cap.; n. fecoud. 


5 Quod ſuerit 15 UXOTLS ſux.) This is intended of a lc ſim⸗ 
ple, fo2 lo ts us regularty taucn; and this Ad laith, ihat the wife had no reco⸗ 
very but by « Writ of Right, which nene can have but Tenant in fie-fimple, 
andſo one p/! 07 thig A doth expound another; and fo2 Wenant in tatle (redu⸗ 
ced fozmeriy (as $ath been laid) at this Parliament to a divided and parttcular 
eſtate) and loꝛ £-cnani ſoʒ life pzoviſion ts made in the next Chapter by a Quod 
ei deforceat, as ſhall be declared when we come thereunto.; o: Tenant in 
taile, and Cenant (22 life are ort ot the ietter of this Dtatute, becauſe they could 
have no Writ ok Right; and pet tt the husband and wile ſeited in the richt of 
his iis coz terme of her life loſe in a Præcipe quod reddat by default, and the 
puaband die, the wife Chal! havca Cui in vita, tcp this ts, as it were, a demiſe 


made by the husband, fo otherwiſe ſhe ſhould be without remedy, foz the can 


not have a Quod ei deſorceat, ag ialtl be ſald hereatter. 
If lands during the coverture be given to the husband and woile, and their heirs, 


this is jus uxoris within this Otatute. 


Cui ipla in vita.] Sir William Herle aid, that he had ſene 
fa auacient time, tdat where to zurband alforcd the right of his wife, ſhe had 
no other recovery but by a UIrit of Nicht, pet 4 finde in Bratton and 
Fleta, that a Cui in vita in their times lap upon the alienation of her 
husband. 


L Quod in forma ſubſcripra erit placitand '.) zt the Te, 
nant doth plead in barre the recoverp by default, he muſt averre the title of his 
Writ, whereupon if iſſluc be taken, and found fo2 the Tenant, the Deman⸗ 
dant hall take nothing by her Uirit, and it᷑ it be found fog her, ſhe ſhall recover 
the land. 


Hoc obſervato quod ſi vir abſentaverit.] This Ac having 
beloze given the wife a Cvi in vita after the deceaſe of her huvband, doth by this 
bzanch gibe her a remedy upon the def-2ll, oz reddition of her husband in 
his lite time to defend her richt, lo as the Would not be bziben to arcall Action 


afier the detcesſe of her huoband, and this receitto the wite is given by bs 


ad, which the could not habe at the Common Law. 

a This La doth *:icad to Courts that be not of Recozd; as if husbend 
and wife be ſaed in a Court {ron op WH ot LEY 3 upon Lye husbangs 
dekault the wile walt bc rcd. 

Upon ſeint p!eder oſ th huobord, the wile all not be received by the opt- 


nion of Priſot: But ft ts reſolved ia 8 E. 2. to the contrary ; pet J holo the 


b;I.z.:cccit 164. 


Low with Priſot; pon a Nient dedire, and a Nihil d it the tone wall be recei⸗ 
ved within the purview ol this Statute, 4 E. 3. rece!t . 


@ $i uxor ante judicium vencrit.. 34s to be obſerved, 
Firſt / that the tune of the receitis when judo gement ſhould be giden. 2. It ts to 
be undetſtod de principali judicio,”s in an admeaſurement ot paſture judgement 
is giben that adincaſurenicat tail be made, and ir after ad nealurement made 
and reteuneb the baroh maketh defialt, the wile (ſyati be recetved beloze the 
palncipalk jungement given. | 

c So in an Aſc of Mordaunc' s gainſt the burband and wife. if the Alliſe 


be avi{ided by default, if after the biron make default befoze the pzinct- e 
pal} judgement, the wile may bee received; and lo in the Aſſifſe of Novel py 


dilleifin, 

d And albeit he tone not et the ite or the defonlt, pet i ſwe come be⸗ 
foze ſudgement the ſhall be received, end fo of him in the r-verfion 02 temainder, 
and fo if de kault be made nt tee Ni privs.recett m be proved in bahk2fo2 the Zn: 
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'3 Nia prius have no power to allow the receft, but the ſafe wap is topzep 


9 28 * 


Zu an glliſe the husband and wife plead a Reco2d and faile thereof, the wozds 
cf an 40 made at this Paritament Cap. :5.be, Habcar' pro diſſeiſitote abſque 
ulla recognit one, and yet the wife ſhall be received in that caſe upon the default 
of ber basband, foz the wozds be Abſcue ulla recognitione, that ts, of the 
Neceguttezs ofthe Allilc. and not Abſque ulla receftione, &c. 

Al briefe de ind uirer pur Walle le fem ſerra receive, mes apres le Waſte 


trore ſur le briefe denquirer pur Waſte, el ne ſerra receive, car ſerta incon. 


venient que le ſem trier le matter de novel. 


6 Parata petenti reſpondete.] And inreſpec of this woꝛdl patata 
Levant by receit oncht al way to appeare,foz upon any detault made, judgement 
be given. 

| itcleron ſatth, that in every caſe that the wife is received fo2 default of her 
h1<5,3, tbe ail picor and habe the ſame advantage in plcading to defend her 
iH ifche were a fem ſole (ſo the firſt part ofthe Inſtitutes, ſect. 665, 668, 669) 


. Bat the cannot alter receit levp a fine, foz that * were not to dekend, but to 


gibe awap her right, but he in the reverſion that is received map conſeſſe 
* The wife after ſhe is received ſhall have her age, 02 pꝛap in aide, though 
the wozds of this Act be parata petenti reſpondere, that is fo be under 
ttb, that when dhe ought to plcad by Law, then ſhe ſhall be ready to 
plead. 
The wife alter ſhe be received ſhall voweh and plcad all manner of 
pleas, and take all other advantages, which ſhe and her husband might 
have done, and ſpecially ſuch pleas , as trench to the miſchicte of the wars 


rantp. 


C Er jus ſuum defendere. ] Cbis right matt be intended, which the 
wiſe bad in the lands in demaund at the time when the Præcipe was bzought 
ageinſt her husband and her, and not at the time of the receit, foz if a Pracipe 
be bꝛought againft her and her husband, and after the husband and wile levy a 
fine, and after the husband make default atter default, aibeit the wife hath no 
richt in the land at this time, pet map ſhe pzap to be received ſoz the right 
which the had at the time of the oziginell purchaſed, which in judgement, and by 


* p2eſervation of Law, as to the Demandant, ſhall be ſuppoſed to continue 
in uno & codem ſtatu in the Tenancp as Tenant in Law without anp 


GE: change cz alteration of the eſtate, notwithſtanding any Ac done bp the 


Tenant. 
This alſo is to be underſtod not onely of a Tenancy in Dæd, but alſo ola 


Tenancy in Law, foz if the husband and wife be vowched, the wife upon the 
defauit of het husband ſhall be received, and pet ſhe can have no Cui in vita in 


that caſe acco2ding as this Act limits. 
The woꝛds be jus ſuum defendere, and therefoze ſhe being not to all intents a 


leme ſole cannot confelſe,noz render the Action, but he in the reverſion that is re- 
ceived map confeſſe, oz render the Action. 


C EFodem modo i tenens in dotem, per legem Angliz, 
vel aliter ad terminum vitæ, vel per donum in quo reler- 
vatur reverſio fecerit defaltam vel reddere voluerit, admit- 
tantur hæredes vel illi ad quos ſpectat reverſio ad reſponſi- 


onem, ſi venerint ante judicium.] It appeereth by Bragon who 
wꝛote befoze this Statute. that he in the reverſion ſhould be received by the 


Common Law, foz he ſaith, Poterit etiam quis intrare in Warrantiam , & ſi non 
vocetur 


Cap.4.. IVeſtm. ſecond. 


vocerur ad warrantum ad praprii juris tuitionem, ut ſi cuis tenuerit ad vi- 
tam ſuatm . ſicut mulier nomine dotis, vel alio modo, vel ad terminum cerram 
aliquam» qu x poſt vitam ve! termmum revertura eſſet ad dominum proprieta- 
tis, ſi ſe in fraudem & exhxzredationem iptius periniſet it implacitari abaliquo 
cum poſſit dominum proprictatis inde vocare ad warrantum ad deten..onem 
ſuam, hoc omi ſerit bene poterit dominus ille proprietatis, cum ſ bi viderit ex- 
inde per ic lum imminere, comparere pet ſe, & ſi non vocetur, intrate in warran- 
tiam ad ſai proprii juris defenſionem; cum meli &utilius fit in tempore occurtere, 
uam poſt caulam vulneratam quætere remedium, & mali tiis hominum obviare. 
Upon the recovery againſt ſuch a particular Cenant he in the reverſion was 
dziven to his ZUrit of Right, but he in the remainder was without remedp, if 
he ne ver had ſeiſin;De the firſt part ofthe Intl itutes. 


Eodem modo. Though it be ſaid here Eodem modo, in the ſame 
manner, pet it is not in the ſame manner to all purpoſes, fo2 the wite upon tpe 
defanlt of her husband ſhall be received without ſbewing any cauſe, But 
fo ſhall not he in the reverſion, and therefoze it ts not eodem modo in that 
reſpea,and the reaſon of the diverſity is, foʒ that the teme is party to the Aaton, 
and affirmed Tenant by the bztnging of the Præcipe / but he tn the reverſion is a 
mere ſtranger to the Action, and thereſoze ought to ſhew cauſe how the reverſi» 
on is in him, 

But as to age he in the reverſion ſhall have the ſame in the lame manner, as 
the wife hall have it, the Demandant ſhall count of new agataſt the wife 
that is received, and eodem modo againſt them in reverſion 03 remainder, 


si tenens in dotem vel aliter ad terminum virz.] 
In a Writ bzoaght again a feme Gardein in Chivalry and her huoband , 
the wife hall not be recetvedfoz the default of her husband, fog it is ont of the 
wozds ofthe Statute, and the husband hath power to alien, o; loſe the chattel!, 


© Vel per donum.] This is to be underſtov of a Tenancy in taile, 
apres poſſibilitie de ifſ.c extinct, and not of an eſtate in taile generall oz ſpectall. 
foz upon an eſtate in taile no receit is given by this da, becanſe it is an inhert: 
tance which map continue foz ever. 


7 Admittantur heredes.] By colour of theſe wozds, the heire aps 
parent of Tenant in taile making default, zc. hath ben ad nitted, Sed non elt lex, 
quia nullus eſt heres viventis. 


Ad quos ſpectat reverſio.] e muũ habe a reverſion, and not 
onely a conditton oz poll bility. 

A wife being Tenant foz life is received upon the de taalt of her husband, and 
after makes default, he in the reverſion ſhall be recetved; and ſo note a receit 
apon areceit ; and ſo if a baron and feme be received, and after the baron male 
default, the feme ſhall be received. 

Ik an infant make a leaſe foz life, though the leaſe be defeaſible, yet upon 
= — of the lellæ, he ſhall be received, and ſo it is of a leaſe by baron 

eme, 

One map be received bp Attoznep by a ſpeciall Writ affirming infirmity,and 
the woꝛds of the Statute are general. 

Ina Præcipe the Tenant maketh default. at. he in the reverſion pzapelh to be 
received, and ſheweth that he let the land to the Zengnt and another foz life, 
and the Demandant was dziven to maintain his Writ. 

3f Zenant fo2 life pꝛay in aide of him in reverſion, and he reſuſe to jopne, and 
alter Tenant fog life maketh default ,zc. he in reverſion ſhall no: be received, be⸗ 
cauſe he refuſed to joyne but if he had joyned, and after che Zenant make dekault, 


de ſhould have been received. 
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Kegularly foz a reverſion created hanging the Writ there Call be no reteit: 
But if the leſſ make the Writ god, there ſhall be a recett : As if a Præcipe be 
bꝛougbt againſt B. that hath nothing, and the tcrre-tenant make a leaſe foz life to 
B. he ſhall be received, 

a Jf Tenant foz life be impleaded, and ſurrender hanatng the Writ to him in 
— be ſhall be received, and pet he hath no reverſion in him, Et ſic in 
hmiltbus. 

b Jfa rent bo demaunded againſt Tenant foz life, he in the reverſion oz remain: 
der ſhall be received by the equitp of this @tatnte ; albeit the wozds be, Ad quos 
ſpectat revertio, pet he in the remainder upon default of Tenant (03 life, ſha!l be 
received, foz he is in the ſame miſchtefe. 

The King hall not be received, foz he cannot become Tenant , noz be 
in loco tenentis. 4 E. 3. 28. 25 E. 3.47. 

cIt is not neceCary, that he that pꝛayeth to be received hath the immediate ce: 
verſon ; foz if a leaſe ſoʒ life be made, the remainder foz lite, he in the reverGon 
ſhall bereceived ; ſo it is where the reverſion ts graunted foz life, he in the te⸗ 
verſion in f& map be received : But it he that hath the meane cftate, and he in 
the reverſion oʒ remainder in fe pzap to be received at one time, de that hath the 
tinmedfate particular eſtate, in reſpe of thepzorimity ſhall be recetbed, but il ge 
be received and make default, he in the reverſien in fee ſhall not be received, 


T Fecerit defaltam vel reddere voluerit.] apeynt pleder was 
not (as hath ben ſald) within this Ac, but is remedied by a later @tatute, in 
caſc ofhim in reverfion. 

© Bat a Nient dedire,and a Nihil dicit are(as bath been ſaid) within the purvicw 
— 2 both foz dim in the reverſion, and the wile alſo, foz they are in equall 
hieke. 
Il the appearance of the Tenant be recozded, and after he depart in deſpighe 
of the Court, he in the reverſion ſhall be received, foz judgement is to be given 
upon the default. 


© Ad reſponſionem.] That is, when the time come when by Law 
he ought to anſwer, and therefoze he ſhall have his age, 03 pꝛap in aide, gc. 

g Vide Statut de Anno 20 E. i. where he that pzapeth to be received, befoze his 
recett ſhall finde ſurety, ac. and the Statate of 13 R. 2. cap. 17. to that purpoſe, 
but thoſe Statutes extend not to a feme, that is to be received in default of her 
husband, becauſe ſhe is partp to the Mit, but to him in the reverſion oz te- 
mainder, that is a ſtranger to the Writ, Et venit a latere. 


n Poſt mortem hujuſmodi tenentium tecuperare per breve 


de ingreſſu, &c.] bis is underſtod ofa Writ of Entry ad communem 
legem, which is a ſpœ dier remedy, then a Writ of Right, and the Demandant 
Mall count upon a demiſe acco2ding to the TUrit and aſuall fo2me, and if the Te- 
nant traverſe the demiſe, the Demandant wall maintain his count by the reco- 
very by dekault. 


Et fic in caſubus prædictis duæ concurrunt actiones. 
Foz in theſe caſes the Menant hall ſhe w bis right accoꝛding to the foʒme of the 
Carit, whereupon he recovered, even as the Tenant ſhall doe in the Cui in vita, 
upon the fozmer part of this Ad, and therefoze this bzanch ſaith, Dux concurrunt 
aQiones, viz. the Writ of Entry upon this Action; and the fozmer Writ, where- 
upon the recovery was by default. 


CAP. 
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N caſu quando vir implacitatus de tenemento reddit 
1 peritum adverſario ſuo de plano, poſt mor- 
tem viri, Juſticiarii adjudicent mulieri dotem ſuam, fi per 
breve petat. Sed in caſu quando vir amittet per defaltam 
tenementum petitum , {1 mulier poſt mortem viri petat do- 
tem, & compertum eſt, quod per aliquos Juſticiarios ad- 
judicata fuit dos mulieri petenti, non obſtante defalta, quam 
vir ſuus fecit, aliis Juſticiarriis in contraria opinione exi- 
ſtentibus, & contrarium judicantibus, ut de cætero hujuſ- 
modi ambiguitas amputetur, et ſit in certo: Ordinatum eſt 
quod in utroque caſu audiatur mulier, quæ dotem petit. 
Et ſi excipiatur contra ipſam, quod vir ſuus tenementum, 
unde dos petita eſt, amiſit per judicium, per quod dotem 
habere non debet, et ſi quæratur per quod judicium, & 
compertum fuerit quod per defaltam, ad quod tenens ne- 
ceſſe habet reſpondere, tunc oportet tenentem ulterius reſpon- 
dere, et oſtendere quod ipſe tenens jus habuit, et habet in 
prædicto tenemento, ſecundum formam brevis, quod te- 
nens prius ſuper virum impetravit. Et ſi oſtendere poterit, 
quod vir mulieris non habet jus in tenement', nec ali- 
quis alius quam ipſe qui tenet: recedat quietus, & uxor 
nihil capiat de dote. Quod ſi oſtendere non poterit, recu- 
peret mulier dotem ſuam. Et fic in caſibus iſtis, & in qui- 
buldam caſibus ſubſequent. s. quando uxor dotata amittat 
dotem ſuam per defaltam, & tenentes in libero maritagio 
per legem Angliæ, vel ad terminum vitæ, vel per feodum 
talliatum, concurrunt plures actiones. Quia hujuſmodi te- 
nentes, cum oporteat eos petere tenementa ſua per defaltam 
amiſſa, & cum ad hoc pervent fuerit, quod tenens neceſſe 
habeat oſtendere jus ſuum, non poſſunt ipſi, ſine his ad 
quos ſpectat reverſio, de jure reſpondere: & ideo conce- 
datur eis, quod vocent ad warrant' ſecundum tenorem bre- 
+15, ac ſi eſſent tenentes in priori brevi warrant habeant. Et 

m warrantus warrantizaverit , procedat placit inter illum 
i ſeiſitus eſt & warrantum, lecundum tenorem brevis, 

d renens prius impetravit, et per quod recupaverit per 
15 2 detalram. 
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defaltam. Et ſi ex pluribus actionibus ad ultimum per- 
veniat ad unum judicium, videlicet ad hoc quod hujuſ- 
modi petentes recuperent petitionem ſuam, vel quod tenen- 
tes eant quieti. Et ſi actio hujuſmodi tenentis, qui neceſſe 
habet oſtendere jus ſuum, mota fuerit per breve de Recto, 
licet magna aſsiſa, vel duellum jungi non poſſunt per ver- 
ba conſueta, jungi tamen poſſunt per verba ſatis apta. Quia 
cum tenens in hoc quod oſtendat jus ſuum, quod ei com- 
petet per breve quod prius impetravit & ſit loco actoris, 
bene poterit warrant defendere jus tenentis, qui loco pe- 
tentis (ut dictum eſt) habet, & ſeiſinam anteceſſoris ſui 
offerre & defendere per corpus liberi hominis ſui, vel po- 
nere ſe in magnam alsiſlam , & petere inde recognitionem 
fieri, utrum ipſe majus jus habeat in tenemento petito, an 
prædictus talis: vel alio modo jungi poterit magna aſsiſa, 
& ſic talis warrantus defend” jus, &c. Et cognoſcit ſei- 
ſinam anteceſſoris ſui & ponit ſe in magnam aſsiſam, &c. 
& petit recognitionem fieri, utrum ipſe majus jus habeat 
in prædicto tenemento, ut in illo de quo feoffavit talem, 
vel quod talis remiſit, & quietum clamavit, &c. an præ- 
dictus talis, &c. Cum aliquando contingat, quod mu- 
lier non habens jus petendi dotem hæreditatis hæredis ali- 
cujus infra ætatem exiſten', impetret breve de dote ſuper 
cuſtodem, & cuſtos per favorem mulieri dotem reddiderit, 
vel defaltam fecerit, vel placitum ita fictum per colluſio- 
nem defenderit , per quod dos hujuſmodi mulieri (in prz- 
judicium hæredis) adjudicata fuerit: Proviſum eſt quod 
hæres, cum ad ætatem pervenerit, habeat actionem peten- 
di ſeiſinam anteceſſoris ſui verſus hujuſmodi mulierem, 
qualem haberet verſus quemcunque alium deforciatorem, 
ita tamen quod ſalva ſit mulieri verſus petentem exceptio 
oſtendendi, quod jus habet in dote ſua, quod fi oftende- 
re poterit, recedat 8 & dotem ſuam retineat, & fit 
hæres in miſericordia, & amercietur graviter ſecundum 
diſcretionem Juſticiariorum. Sin autem recuperet hæres 
petitionem ſuam. Eodem modo ſubveniatur mulieri, ſi 
hæres vel alius eam implacitaverit de dote ſua, ſi dotem 
ſuam per defaltam amiſerit. In quo caſu ſua defalta non 
fir ei ita præjudicialis, quin dotem ſuam (> jus habeat) 
recuperare poſsit, & fiat ei tale breve. Præcipe A. 2 

juſte, 
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juſte, &c. reddat tali, quæ fuir uxor talis tantam terram 
cum pertinentiis in C. quam clamat eſſe rationabilem 
dotem ſuam , vel de rationabili dote ſua, & quam præ- 
dictus talis ei deforceat. Et ad iſtud breve habeat tenens 
exceptionem ſuam, ad oſtendendum, quod mulier jus non 
habet in dote: Quod fi verificare poterit, recedat quie- 
tus, alioquin recuperet mulier tenementum, quod prius te- 
nuit in dote. Et cum temporibus retroactis aliquis ami- 
ſifſer terram ſuam per defaltam, non habuit aliud recupe- 
rare quam per breve de Reco, quod eis competere non 
potuit , qui de mero jure loqui non potuerunt, veluti te- 
nentes ad terminum vitæ, vel per liberum maritagium , 
vel per feodum talliatum, in quibus caſibus ſalvatur re- 
verſio. Proviſum eſt quod de cætero non ſit eorum de- 
falta eis ita præjudicialis, quin ſtatum ſuum (ſi jus ha- 
beant) recuperare poſsint per aliud breve quam per breve 
de Recto. De maritagio amiſſo per defaltam fiat tale bre- 
ve. Præcipe A. quod juſtè, &c. reddat B. manerium de 
C. cum pertinentiis, quod clamat eſſe jus & maritagium 
ſuum, & quod prædictus A. ei deforceat. Eodem modo 
de tenemento ad terminum vitæ per defalram amiſſo, fiat 
tale breve. Præcipe A. quod juſte, &c. reddat B. mane- 
rium de C. cum pertinentiis, quod clamat tenere ad termi- 
num vitæ ſuæ, & quod prædictus A. ei deforceat. Si- 
militer quod clamat tenere ſibi & hæredibus ſuis de cor. 
pore ſuo legitimè procreatis, & quod prædictus A. ei 
deſorceat, &c. 


C In caſu quando vir implacitatus, &c.] It appeareth by 
the Pzeamble of this Statute that if a recovery had ben in a reall Action againſt 
the husband, and the husband did render the land to the Demandant, that not⸗ 
withſtanding this recovery, the wifc ſhould recover her Dower, But if the 
husband had loſt by default, it was a que ſtion and a doubt, whether in that caſe 
ſhe ſhould recover oz no; and ſome Judges would give Judgement foz the wo» 
man, and ſome were in a contrary opinion. Pere is to be noted, that a recovery 
by reddition of the husband, ts not of ſo great account in Law as a recoverp 
againft the husband by default: But therein befoze this Ac this diverſity was 
holden foz Law, that if in a Writ of Dower the Tenant did plead the recoverp 
in barre, the Demandant might reply, Que ceo fuir per fraud,ou per colluſion, ou 
per gree le baron, as Britton ſaith, who w2ote befoze this @tatute ; but if it 
—＋ by default without covin , then the greater opinton was, it barred 

e teme, 

But the rcddition of the husband was holden fo2 clear La, as it was adjudged 
the peer befoze the making of this Ac, foz that the wife was readp to maintain 
the title of her husband. 2 


349 


Brit cap. tog. fol. 
261. Flera lib. 3. 
cap. 22. 


12 E. t. Dower 
173. 49 E. 3. 23. 
12 H. 4. 71. 


350 Wefim. ſecond. Cap. 4. 


; All this is to be under tod, where he that recovereth hath no right, fo; 

- — = — he that recovered either by reddition oz default had right, there neither — 
ö mon Law,noz this Statute extended thereanto. 

47 E.3.13-50E. Il the recoverp be had by Ucrdic,the teme ſhall not falſific in the point tryed, 

3-7. 36 H.6. ubi hut the may ſap, that he might have pleaded a better plea, 02 confeſſe and avoid 


e ron 
52, . . 
* Cuſtumiced ( Quando uxor dotata amittat dotem ſuam per“ defal. 


l „tam, & tenentes in libero maritagio per legem Angliz, vel 
ad terminum vitæ, vel per feodum talliat, concurrunt plures 


2 E. 15. 33 H.6 actiones, &c.] By this A the Writ of Quod ei deforceat is given; at the 
46. 4 H.7.2- Lib. Common Law there lay no Writ of Quod ei detorceat, but by Cuſtome there 
5.tol.$5.li-3.t9.9 did, as in Wales. 
See the firſt part If Tenant in Dower, Tenant by the courteſie, oz Tenant foz life had loft 
1 the Infticures, by default, thep were without remedy, becauſe thep could not have a Writ of 
$24*2-674-75 Right. Another miſchief was, that ſ&ing by the firſt Chapter of this Parlia 
ment it did alter the eſtate of Tenant in Frank-martage, and Tenant to them 
and the heirs of their bodies, ic. from a fee-ſimple to an eſtate Tail, wherenpon 
a reverſion in point of ſtate was in the Donoz expectant; by reaſon whereof, 
if a recovery by defaalt had been againſt Tenant in Frank martage, oz other 
Tenant in Call, they had been alſo without remedp , becauſe their eſtate being 
ſo changed, they coald not have a Writ of Right no moze then the other Te- 
nants fo life here recited could have; therefoze by this Ad a Quod ei deforcear 
is given to them all, wherebp it appeareth,that (as hath ben ſaid) the makers of 
the Ac intended a change of the eſtate Tail, and pꝛobident lx made pzobiſion fo; 
Tenant in Tail by this At. 
4E.2.3%.5E.;, It fs agreed, that if a recovery by default be had againff the husband and 
4.3. 33 Ez. wile, Tenants in Frank-mariage, oz Tenants foz term of their lives, that they 
Avowry 255. hall have a Quad ei deforceat upon this Ad; but it is holden in ſome Boks, 
29 E.3.47-41 E. that if the husband and the wife be ſeiſed,as in the right of the wife, fo; term 
3: ? rx p Of hcrlife, and a recovery be had againſt them by default, that they ſhall not habe 
2 E. 4. 13. F. N. B. 
156. Ac. a Quod ei deforceat fo2 thꝛꝶ reaſons : 

1. That the gusband is not within the wozds of the Statute, koz he is 
not Tenant foz life, but ſeiſed in the right of his wile, who is Tenant 
foz life. 

2. That the husband map diſpoſe of his wives eſtate, and alien the ſame 
during his life, 

3. Pzoviſion is made by the next pzecedent Chapter, that the wife in this 
caſe map have a Cut in vita after the deceaſe of her husband. 

But J take it that in this caſe, if the recoverp be had meerlp by default with 
out the agreement of the husband, that the husband and wife map have a Quod 
ei deforceat by this Ad; foz as to the firſt reaſon, though the husband be ſeiſed 
but in the right of his wife, pet the wife is Tenant foz life, and the husband is 
named but foz c onſozmity, 

And if a Leaſe be made to a feme ſole, and ſhe taketh husband, and a reco- 
= - had bp default againſt them, they ſhall have a Quod ei deforceat by 
this Ac. 

As to the ſecond reaſon, the ſame map be laid, when the husband and wife are 
Done&s in Frank-martage , oz Jopntenants foz life; foz in thole caſes the hul⸗ 
band map diſpoſe of the lands during his life. 

And as to the laſt reaſon,this Statute intended to give to the Tenants fo; 
life a pzeſent remedp to relieve themſelves, as in this caſe the husband and wife 
map during the life of the husband; foz it is agræd, that after the death of the 
husband the wife ſhall have a Quod ei deforceat. 

But if the recovery be had by the agræment of the husband, then he can never 
bzing a Quodei deforceat. i 

| C Amuttat 
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« Amittat dotem, &c.] This Statnte doth alſo extend to Courts that be 0 E... 


not of Retozd, as the Court Baron, as in a Writ of Night in a Court 
Baron et. 


Per defaltam.] If A. end B. be ſeiſed of lands, and to the heires 
of A. arecoveryts had againſt them by default, A. hall have a Writ of Right 
of his mottp, and B. a Quad ei deforceat upon this Statute, and when they re⸗ 
tober they ſhi] be Joyntenants again, 

E wo coparcencrs in taile loſe by default, thep ſhall jopne in a Quod ei defor- 
ceat, pet the default of the onets not the default of the other: b But if Tenant in 
raile loſe by de fault, c. and die. the iſſue in tale hall not habe a uod ei detorceac 
but a Formedon in the Deſcender. 

cA departure in deſptght of the Court (unleſſe it be in a Writ of Right after 
the miſc joyned) is holden to be within this Ac ,fo2 be makes default in that caſe 
when he ts demaanded; But upon a Nihil dicir , no Quod ei deforceat 

oth lie. 
ia Tenant foz term of life makes default in a Præcipe, whereupon he in the 
reverſion ts recefvediand plead to iſſue, and it fs found againſt the Tenant by 
receit, and judgement is given oz the Demandant, the Tenant ſhall have a 
Quoe ei deforcear, fo albeit there is a verdict given, yet the judgement ts gt- 
ven apon the default. 

But in an Alliſe, and in an Adlon of Waſte, although the Tenant make de⸗ 
fault, yet there is a verdfc given, and upon that verdic the judgement is given 
in both caſes, and therefoze there no Quod ei deforceat doth lie within 

s Ac, 

" waman bzings a Writ of Dower againſt Tenant foz life, and recover by 
defanit, the Tenant bzings a Quod ei deforceat, and recover by default, the Te⸗ 
nant in Dower ſhall have a Quod ei deforceat bp this Statute: And ſo note a 
Q od ei deforceat upon a Quod ei deforceat. 

It the Tenant fo life in a Præcipe vowch, and the bo woche will not appeare, 
by reaſon wher ok the Teuant loſeth by default, he (all have a Quod ei defor- 
ceat by this A , albett the judgement to not given foz the proper default 
of the Tenant, toz this Statute ſaith, per defaltam generalip, and not per 
dataltam ſuam. 


C Cum ad hoc perventum fuerit, quod tenens neceſſe 
habet oſtendere jus ſuum, non poſſunt ipſi ſine hiis ad quod 
ſpectat reverſio de jure reſpondere: & ideo concedatur eis 
quod vecent ad warrant ſecundum tenorem brevis 


ac ſi eſſent tenentes in priori brevi, warrant habeant.] 


Foz the better under ſtanding whereof the fozme and ozder ofthe Entry of the 
Recozd and pleading (a window which letteth in light to many caſes) is herein 
to be known, which is, that in the Quod ei deforceat, the Demandant count that 
he oz (he was ſetſed of the land koꝛ terme of life, oz in taſle, withhut ſhe wing of 
he ſe teaſe 02 giſt. foʒ that the Action is bzought of his owne poſteſſion, and al- 
ledgeth the eſples in himſclfe, ond that the Defcndant hath defozced him with: 
out meking of any mention cf the Recozd, And then the Tenant may 
defend the richt of the Demandant, tc. ard either ſhew how he recovered 
againſt the Demandant by Formedon o2 other reall Action , and in the purcloſe 
of dia plea ſh l ay. that jpſe paratus eſt ad manurenendum jus & titulum ſuum 
pr ædietꝰ per donum prædiot &c. unde petit judicium, whereby the Defendant fa 
the Quod ei deforcear is become aco2, end in effec reviveth the fozmcr Action, 
and the Demendant tn the Quod ei deforceat is become in manner of a Tenant 


to the fozmer Aaion, and may vowch as if he were Tenant to the fozmer —— 
ecaule 


See the firſt part 
of the Inſtitutes, 
ſect. 674,75. 


46 E. 3.21. 
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F. NB. 155 h. 
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becauſe if he hath but an eſtate foz life, it is not ſafe foz him to plead⸗ 
in chieſe, but to vawch him in the reverſion , thercfoze he can vowch no 
other, but him in the reverſion; oz if the Defendant not withſtanding upon 
the title of the fozmer recovery plcad fome other barre , then the Deman: 
dant in the Quod ei deforcear ſhall not vowch at all, becauſe the fozmer 
Acton is not revived, And if the Defendant plead the fozmer recovery, 
the — map traverſe the title, oz plead any thing in barre of 
the title. 


C 


Quod tenens neceſſe habet. ] ze is not of neceCity that the 
Defendant in the Writ ol Quod ei deforceat, doe plead the fozmer recovery, 
but (as bath been ſaid) he map plead any other barre. 


C Non poſſunt ipſi fine hiis, &c.] By theſe wozds the 
Demandant in the Qnod ei deforcear after the recovery pleaded cannot volwch 
any other bat him in the reverſion. 


C Concedatur iis quod vocent ad warrantum, &c. ac 


{1 eſſent renenres in Prior! brevi.] Upon theſe wazys, two concla* 
ſions are to be obſerved, 

Firit , that albeit the Demandant in the Quod ei deforceat after the 
recovery pleaded cannot bowch, yet the Quod ei deforceat may be matn- 
tenablc. 

Secondly, ff the recoverp by default be in ſuch an Action where no vow: 
cher doth lie, pet the Quod ei deforceat is maintenable , and theſe words 
are to be intended, that luch Tenant ſhall voweh which might have vowched 
in the firſt Writ. 

And therefoze if the judgement by default be in a Scire facias bzonght upon 
a recovery oz fine, oz ima Writ of Entry, oz in the quibus bzonght 
againſt the diſſeiſoz himſelfe , there eth no vowcher, and pet a Quod ei 
deforceat is given by this Ad upon ſuch a recovery by defanlt. And 
where the bowche ſhould not have his age in the fozgmer Writ, hee 
ſhall not have his age in this Writ, foz this Writ is of the nature of 
the other. 

Thc Tenant in a Quod ei deforceat map voboch, xc. and ſo both Tenant 
and Demandant (as hath ben ſaid) may vowch in this Ac, ſ&ing the Sta 
tute doth give a vowcher, by conſcquence he ſhall recover in value. 

But note this Ac doth give but one vowcher, and therefoze the vowehe ſhall 
not vowech over, and ir William Herle ſatd, that they were ſages gents quem 
fieront ceſt ſtatut. 


C Cum oportet eos petere tenementa per defaltam amiſla.] 
Hereupon it is holden, that he that loft by default may have a Quod ei deforceat 
againſt the allen of the recoveroz, becauſe the wozds of the Statute are 
indefinite;and anlefſe the Writ dio lie againft the alien, the Demandant could 
not have the ce of his ſuit, viz. the reſtitution of the land. 

See the firſt part of the Inſtitutes, ſeR.674,675. 


C Cum aliquando contingat.] wy the purview of this Sta 
tute, if che wife having no right to be indowed, bzing a Writ of Dower 
againſt the Gardein in Chivalry, and by favour the Gardein in Chivalr? 
doe peld Dower, oz make dcfault, oz plcad faintly, by mcans whcreof the 
wife recoveccth her Dower in pꝛeindice of the hefre, the heire alter he 
commeth to his full age ſhail have a Writ of Mardaunc' again the wife, as he 


might have againft any other defozceonr, | 
; C Præcipe 


Cap. . Weſim, ſecond. 


C Præcipe A. quod juſte, &c.] here the fozme of the Writ of 
Quod ei deforceat foz Tenant in Dower ts ſet down, and it fs ſo called, be» 
cauſe of theſe wozds in the Writ, Quod ei deforceat, and ſæing the fozme of 
the Writ is here expꝛeſſed, the Statute that giveth the Writ needs not be recited, 
as befoze hath bern laid. 2 

Note in none of theſe Writs it is (aſd injuſte deforcear(as commonly in Writs 
it is) becauſe this Act giveth the fozme, and injuſte is not in the Statute. 


C Quod mulier jus non habet in dote.] note, this is a 
god barre in a Quodei deforceat. 


C Non habuit aliquod recuperare quam per breve 
de recto, quod eis competere non potuit qui de mero jure 
competere non potuetunt veluti tenentes ad terminum vitæ 
vel liberum maritagium, vel per feodum talliatum, in qui- 


bus caſibus ſalvatur reverſ10.] Upon theſe wozds toute things 
are to be obſerved, 

1, Firſt that none ſhall have a Writ ot Right,but he that hath a f&-ſimple, 
dere called merum jus. 

2. That Tenants in taile cannot habe a Writ of Right. 

3. This is an Expoſition of the firſt Chapter of this Parliament, that there. 
by the eſtate taile is of an eſtate in f&-ſimple become a dibided and particular 
cſtate, whereupon the reverſion in ler is exped ant. 

4. Fourthly, albeit Tenant by the curteſie be not expzeNelp named in theſe 
fozmer Writs, pet is he within the miſchiefe and purview of this Statute, foz 
he is tevens ad terminum vitæ. 


— -  —— — — — — 


CAP. „. 


Um de Advocationibus Eccleſiarum non ſint niſi tria 

brevia originalia, videlicet breve de Recto, & duo de 
poſſeſsione, ſciz. Ultimæ præſentationis, & Quare Impedit, 
& hucuſq; uſitatum fuerit in Regno, quod cum aliquis jus 
præſentandi non habens præſentaverit ad aliquam Eccleſiam, 
cuius præſentatus fit admiſſus, ipſe qui verus eſt patronus per 
nullum aliud breve recuperare potuit advocationem ſuam, 
quam per breve de Recto quod habet terminare per duellum, 
vel per magnam Aſsiſam, per quod hæredes infra ætatem exi- 
ſtentes per fraudem & negligentiam cuſtodum, hæredes 
etiam five maiores, ſive minores per negligentiam vel 
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Formedon. 


Regiſt. 171, 


Regiſt, 171 bs 


fraudem tenentium per legem Angliæ, vel mulierum 


tenentium in dotem, vel alio modo ad terminum vitæ, vel 
Z 2 anno- 
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annorum, vel per ſcodum talliatum, multotiens exhæreda- 
tionem patiebantur de advocationibus illis, vel ad minus 
(quod eis melius fuit) ponebantur ad breve de Recto, & 
in caſu omnino exhætedati fuerunt hucuſque: Statutum 
eſt · quod hujuſmodi præſentationes non {int hujuſmod 
rectis hæredibus, aut illis ad quos poſt mortem aliquo- 
rum, hujuſmodi advocationes reveiti debent ita præiudici. 
ales, quin quotieſcunque aliquis ius non habens, tempore 
huiuſmodi cuſtodiarum præſentaverit, vel tempo: e tenenti- 
um in dote, per legem Angliæ, vel alio modo, ad termi. 
num vitz, vel annorum, vel per feodum talliatum, in pro. 
xima vacatione, poſtquam heres ad ztatem pervenerit, 
vel advocatio poſt monem tenentium in forma prædich 
ad hæredem plenæ ætatis exiſtentem revertetur, habeat can. 
dem actionem & recuperationem per breve de advocati- 
one poſſeſſorium, qualem haberet ultimus anteceſſor hu. 
iuſmodi hæredis plenam habens ætatem, in ultima yaca- 
tione tempor ſuo accidente ante mortem ſuam, vel ante. 
quam dimiſſio facta fuerit ad terminum vel ad ſeodum 
talliaptum, ut prædictum eſt. Hoc idem obſervetur de 
præſentationibus factis ad Eccleſias de hæreditate uxorum, 
tempore quo fuerunt ſub poteſtate virorum ſuorum, 
quibus per iſtud ſtatutum ſubveniatur, per remedium 
ſupradictum. Viris etiam Religioſis, Epiſcopis, Archi- 
diaconis, Rectoribus Eccleſiarum, & aliis perſonis Ec- 
cleſiaſticis per iſtud idem flaturum ſubveniatur: fi ali 
quis ius præſentandi non habens præſentaverit ad Eccle- 
ſas domus five prælatiæ, dignitati aut perſonatui ſpectan- 
tes, tempore quo vacaverint prælatiæ, dignitates, aut perſo- 
natus huiuſmodi. Nec tamen ita large intelligatur iſtud 
ſtatutum, quod perſonæ, ad quorum remedium ſtatu- 
tum iſtud eſt editum, habeant recuperare ſupradictum, 
dicentes quod cuſtodes, tenentes in dotem, per legem 
Angliæ, vel alias ad terminum vitæ, vel annorum, vel 
viri ficte defenderint placitum per ipſos, vel contra ip- 
ſos motum, quia iudicia in curia Regis reddira per iſtud 
ſtaturum non adnihilentur , ſed ſtet ivdicium in ſuo ro- 
bote, quouſque per iudicium curiæ Regs tanquam erto. 
neum (ſi errot inveniaur). adnulletur, vel aſſiſa ultimæ 
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præſentationis, vel inquilitio per Quare impedit fi tranſie- 
ric per attinctam, vel per certificationem adnulletur, quæ 
gratis concedatur. Et de cætero una forma placitandi in 
brevibus ultimæ præſentationis, & Quare impedit, inter Ju- 
ſticiarios obſervetur, quoad hoc, quod (i pars rea excipiat 
de plenitudine Eccleſiæ per ſuam propriam præſentationem, 
non propter illam plenitudinem remaneat loquela, dum- 
modo breve infra tempus ſemeſtre impetretur, quan- 
quam infra tempus ſemeſtre præſentationem ſuam re- 
cuperare non polsit. Et cum aliquando inter plures cla- 
mantes advocationem alicujus Eccleſiæ pax fuerit formata 
inter partes, & irrotulata coram Juſticiariis in rotulo, vel 
in fine ſub hac forma, quod unus primo prxſentet, & in 
ſequente vacatione alius, & in tertia tertius, & ſic de plu- 
ribus, ſi plures ſint. Et cum unus præſentaverit, & ha- 
buerit ſuam præſentationem, quam habere debet per for- 
mam conventionis illius, & in proxima vacatione impedia- 
tur ille ad quem ſpectat ſequens præſentatio per aliquem 
qui fuit pars illius conventionis, vel loco ejus: Statutum 
eſt quod de cætero non habeat hujuſmodi impeditus neceſſe 
perquirere breve de Quare impedit, ſed habeat recurſum 
ad rotulum, vel ad finem. Et ſi in rotulo, vel in fine com- 
perta fuerit prædict pax, vel conventio, mandetur Viceco- 
miti, quod Scire faciat parti impedienti, quod ſit ad aliquem 
brevem diem continentem ſpacium xv. dierum , vel trium 
ſeptimanarum, ſecundum quod locus eſt propinquus vel re- 
motus oſtenſ. ( ſi quid ſciat dicere) quare ſic impeditus talem 
præſentationem ſuam habere non debeat. Et ſi non venerit, vel 
forte venerit, & nihil ſciat dicere, quare ſic impeditus præ- 
lentationem ſuam habere non debeat, ratione alicujus facti 
poſt pacem fattam , vel irrotulatam, vel chirographa- 
tam, recuperet prælentationem ſuam cum damnis ſuis. 
Et cum contingat quod poſt mortem anteceſſoris ſui, 
qui ad aliquam Eccleſiam præſentavit perſonam, aſsignata 
fuerit illa advocatio in dotem alicujus mulieris, vel te- 
nenti per legem Angliæ, & tenentes in dotem, vel te- 
nentes per legem Angliæ præſentaverint, & verus hæres 
poſt mortem hujuſmodi tenentium per legem Angliæ, vel 
in dotem , impediatur præſentare , cum Eccleſia vacaverit : 
Proviſum eſt, quod de cxtero fit in electione impediti, 

1 utrum 


* 
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utrum perquirere velit per breve de Quare impedit, vel ul. 
timz præſentationis. Hoc etiam de cætero obſervetut de 
advocationibus dimilsis ad tetminnm vitæ, vel annorum, 
vel ad feodum talliatum. Et de cætero in brevibus ultimæ 
præſentationis, & Quare impedit adjudicentur dampna, 
videlicet, ſi tempus ſemeſtre tranſierit per impedimentum 
alicujus, ita quod Epiſcopus eccleſiam conferat, & verus 
patronus ea vice præſentationem ſuam amitrat, adjudicentut 
dampna ad valorem Eccleſiæ de duobus annis. Et ſi tem- 

us ſemeſtre non tranſierit, ſed diſrationetur præſentatio in- 
* tempus prædictum, tunc adjudicentur damna ad valo- 
tem medietatis ecclcſiæ per unum annum. Et ſi impeditot 
nihil habeat, unde teſtituere poſsit damna, in caſu quan- 
do Epiſcopus confert Eccleſiæ per lapſum temporis, puni. 
atur per priſonam duorum annorum. Et ſi advocatio diſ- 
rationetur infra tempus ſemeſtre, puniatur tamen impeditor 
per priſonam dimidii anni. Et de cætero concedantut bre- 
via de Capellis, prabendis , vicariis, hoſpitalibus, abbatiis, 
prioratibus, & aliis domibus quæ ſunt de advocationibus 
aliorum , quæ prius concedi non conſueverunt. Et cum 
per breve Indicavit, impeditur rector alicujus Eccleſiæ, ad 
petend decimas in vicina parochia, habeat patronus te- 
ctori fic impedit breve ad petendum advocationem deci- 
marum petitarum. Et cum diſrationatum fuerit, procedat 
poſtmodum placitum in curia Chriſtianitatis, quatenus dil- 
rationatum fuerit in curia Regis. Cum advocatio deſcenda 
participibus, licet unus bis præſentet, & uſurpet ſuper cohz- 
redem, non propter hoc excluſus fit ille in toto qui fuit 


negligens, ſed alias habeat turnum ſuum præſentandi, cum 
acciderit. 


C Cum de advocationibus eccleſiarũ non ſint niſi tria bie- 
via originalia, viz. Breve de Recto, & duo de poſſeſsione, ſcil. lll- 


timæ præſentationis & Quare impedit.] gn Adite of Darrein Pre- 


— no man can hade, without alledging a Pzeſentment in his own 


| A Writ of Right of Advowſon a purchaſer cannot have, without alledging 
rg fol a pzeſentation in dis own time, but a Quare impedit a purchaſer map have, and 
146524. Flera ledge a pzeſentation in him,from whom he purchaſed the ſame ; and to that end 


ern, ſaith Britton was the Quare impedir pꝛobided fo purchaſers, 
h.5.ca-12,12,04, 3 remedp of ſach 

18786. Glan ti, but the Quare impedit is moge ancient than the time of E. 1. 4s appearelh 
6. cap. 17. lib. 13. bp Glanvile, 
Cap. 20, 21, 


In 


— 
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Jn 8 B. r. it appeareth Quod ſunt tria brevia de Advocatione placitabilia, Breve T;.8E.1.Row.26 
de Recto, Quare impedir,& Ultimz præ ſentationis; but pet the oziginall Writs of Coram Rege. 


Dower and Ceſſa vit, gc, do lye of an Advowſon, and ſo doth the juditiall Writ W * 
247. Feta ids, 


of Scire facias. 
cap.17.7 E. 3. 27. 
43 E. 3. 15. 14E. 2 


C Et hucuſque uſitatum fuerit in regno, quod cum Qureimp.17z. 
aliquis jus præſentandi non habens præſentaverit ad aliquam 
Eccleſiam, cujus præſentatus fit admiſſus, ipſe qui verus eſt 
patronus, per nullum aliud breve recuperare potuit advoca- . 1. 5 


tionem ſuam, qua per breve de Recto.] goz thete wows,Advocatio, * be Iaſticutes, 
a ſect. 10, 180, 18 

Praſentatio.Eccleſia,&c. whereofthey are deribed, and the ſeverall ſozts of them, 4 7 64, 

lee the firſt part of the Inffitates, n 

C Præſentav erit.] By the oꝛder of the Common Law, if one had pze- — wa 
ſented fo a Church wherennto he had no right , and the Biſhop had admitted Bro. tit. Preſent. 
and fuſtitated his Clerk, this Incumbent could not be removed foz df- Aegliſe 46-5E.; 
vers reaſon. 3 

Firſt, ſoz that he came into the Church by a judiciall Aa from the Biſhop of che — 
(who the Law intended. ſcrutatis archivis, to do right) the Incumbent could not (ect. 648. 
be removed, neither by Writ of Right of Advowlen, noz Afſiſe of Darrein Pre- 1 
ſentment, no Quare imp edit, onely the Patron ſhould recover his Advowſon in 
a Writ of Right of Advowlon, which by the uſurpation was de veſted 
from him. 

Secondlp,that by the Common Law in every Town and Pariſh there ought to 2. 
be perſona idonea,t this appeareth by the woꝛds of the Writ of Quare impedir &c. 
8 præ ſentare idoneã perſon , &c. And when the Biſhop had admitted Negiſt. F. N. B. 
him able, which tmplyed that de was Ldones perſons, then the Law had his fall | 
intentfon, viz. that the Church Could be ſufficiently pzovided foz, and then the 
Charch was ſafd to be Plena & conſulta. 

Thirdlp , that the Incumbent having curam animarum might the moze PEE 
rfectually and peaceably intend fo great charge. the Common Law pzobided, F. 1. Gare 
that after inſtitutton he ſhovld not be ſabject to any Action, to be removed at the imp. 180. 1 E. 4. 
ſait of any common perſon, without all reſpec of age, covertare, impziſonment ibid. 41. 10 E.. 
02 Non-ſane memozp, and without regard of title, either by deſcent oz purchaſe, Common 22. 
oz of any cſtate; wherein pou. map (as often it hath ben) obſerve what incon- — wy 
denicnces follow, when the right inffitntion of the Common Law is E. 44. 
not obſerved, 21- 31 H.6.64. 

By this woꝛd Przſertaveric, it appeareth that no plenarty doth put the Pa» L ib. 6. fol. g. Boſ- 
fron that hath title to pzeſent, out of poſſeſſion, but oneiy plenariy by pzeſenta» wels caſe. 

* but plenartp by collatfon doth put dim that had right to collate out 7 E. 3. 64 b. 
of poſſefſ{on, 


C Pari jure & ratione jus præſentandi non habens. 


If Tenant foz pers, 0z Gardein in Chtvalrp bzing a Quare impedit, although 5 8 3. 14. b. 
the Defendant hath a Writ to the Biſhop againſt the Terfioz 03 Gardein,and 

dis Clerk is admitted, infitated and induced, notwithſtanditig the Tenant of 

the ft&:hold of the Avdowſon ts not put ont of —— — a diverfitp bes 

twien a meer ulurpation, and him that comes in by courſe of Law. 


C Ad eccleſiam. ] Etis is intended of a Church pzeſentative. 


C Cujus præſentatus fit admiſſus.] Albett that admiſſus in bis 
pꝛopet ſenſe is, when the Biſhop upon examination findeth him able (that fs) 
idonea perſona, pet here it is taken foz Jnffitatton; foz here is implyed ad ean- 


dem eccleſiam, and therefoze of neceſſity it muſt be here taken foz a 
an 
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* 
and the rather, ſoꝛ that befoze Inſtitution the rightfull Patron is not pat out of 
p. ſleſſion. And it is to be obſfcrved, that by the Inſtitmion the Thurch, as to 
all common perſons, is Plena & contulta as to the [p iitually, that is to ſap, 
33 U. 13. Boſ- the cure of fouls : fo2 when the Bithop doth inſtitute him, he latth, Inſtituo te 
wels cafe ubi ſup. ad tale beneficium , & habere curam ammarum,& accie curam twam & meam; 
— but befoze induction the Parſon hath not the tempozalties belonging to 
„ere his Reaozy. 
8 2 3 ö But — Is not fall againſt the Bing bekoze induaton.becauſe in the 
5 wages 6 — Kings caſe plenai to is to be intended of a full and compicat plenarty, at well to 
en the Zempozalties as to the pirttualty. Nota, pzeſcat tomiſſions and Jufti: 
caſe. tuttons, xc, are the life of Abvowſons; and therefoze if Patrons ſuſpec that 
liegilt. 286. b. the Regtſter of the Biſhop will be negligent in keeping ct them, he map have a 
. 2 Lem. Certiotari to the Bishop, to certiſie them into the Chancery. 
ho, ROE * And it there be an uſurpation upon the Ktng by a compleat plenarty, the 
1 H.7 19.14 Hy King cannot pꝛelent to the Church, befoze he hath cemoved the Tacumbent by 
15 25 E.z.cap.z. Quare impedit, left contentions might grew in the Church between the ſeve: 
13 N. z. cap. 1. ratl clafmers of the Eenecficc, to the diſtmbance oz hinderance of Divine cr: 
15 Tr vice, and this was by the Common Law. | | 
& ... Buttathat caſe the King is onely put out of polleſlion. as to the byingingof 
21E.434- 43 E, an Acton, but the inheritance of the Advowlon is not deve ſted out of him: 
3-3-b. :211 6.27- Se ta the fourth part of the Inſtitutes, cap, Ireland ; When an Intu bent is 
's made a Bishop, either in England oz Ireland, 4c. who lhall pꝛeſent. 
— oE | ( Quam per breve de recto.] This is to be underſtood where 
Cora Rege Rot the Patron that had a Fee ſimple, and that he 02 ſome cf hits Anceſtozs had 
75- 75-34” pzclentcd: But if the Patron claimed the Fe umple of the Advowſon bp 
20 I 49, +* ©» purchaſe, and had never pzeſented, there he could dave no Writ of Rightof 
6 Eliz-Dicr . Advoauſon, but befoze this Statute had loſt the Advowſon. And likewiſe if 
E. Qure Tenant in Tail, oz Tenant foz liſe had ſutfered any uſurpatton, thep had ben 
mp. 19. 43 E., remedileſſe by the Common Law, becauſe they could have no Writ of 
2 Ul 21. Right. 
' If a Biſhop, Abbot oz P3toz, dc. purchaſe an Avvowſon, and ſuffer an uſar- 


OED 49:36 pation befsze they pzcſent, they and their fuccefſozs are barred foz ever, unleſle 

« E.z62. 19116 bp fozce of this Ac the uſurpation be avoided in a Quare impedit. 

= Therefoze in peruſing over the ſeverall bzanchcs of this Statute, it ſhall 
appear what caſes be remedied by this Aa, and what cemain at the Com- 
mon Law, 


C Per quod hæredes infra ætatem exiſtentes per fraudem & negligentiam cuſſo- 
dum, hæredes etiam hive majores hve minores per negligentiam, vel fraudem 
tenentium per legem Angliæ, vei mulierum tenentium in dotem, vel alio modo ad 
cerminum vitz , vel annorum , vel per feodum tallialum multotiens exhæreda- 
tzonem patiebantur de ad vocationibus illis, vel ad minus ¶ quod eis melius fuit/ po- 
nebantur ad breve de recto, & in caſu omnino exhætedati fuerunt hucuiq; &c. 
Here is the Pzeamble containing the miſchiet, let us therctoze peruſe the wozds 
of the A. 


C Statutum eſt quod hujuſmodi præſentationes.] The 
8 e, Pzeamble extendeth onely to heirs in Ward, per fraudem & negligentiam culto- 
„„ dum, &c. and the wozds of the body of the Aa are, uod hujuimodi præſentau- 
For this yord ones, ſuch pzeſentations ; but theſe wozds are to be expounded, Such pzeſenta- 
%% eee ttons that be in the ſame miſchief: and thersfoze this Act extends to heirs ok 
*p.4 <c:1c.M- Advowlons, though they be out of Ward. 


C Rectis hæredibus. This Aa relieveth onelp Infants that have 
Advowſons by deſcent ; ſoz if an Jnfant have an Advowſon by purchale, he re: 
maineth at the Common Law, and is not remedicd by this Ac, 


And 


'$ ap . U, e/tm fec 973 a4 j 
And this bein 7 Lat tit mppeTeth wieng,and advanceth right, doth binde 
the ing, though he be not named in the Aa. 


1 


C Aut illis ad quos polt mortem aliquorum hujuſmodi 
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advocationes revert debent.] Nota il ie hoc eſt illi hzredibus, to thoſe 0. 58. F. N 


heirs that have the reverſion of the Zdv3ivfon oy deſcent ; fog the Pzeamble 
ſaith, Hxredes etiam ve ma'ores, ſive minores, &c. And the percloſe of this 
zinch 23, Qualem haberce ultimus anteceſor hujuimod hæredis. &c. So as this 


z 1. 


— 


* * 
Bro. tit. Preſent- 


ment al egliſe 46 


Statute doth help tue heir of him in the reverſton, and not the L eUoz himlelk, but 


the heir ol him in {He remm.der ts not within the par vie w of this Aa. 


¶ Pott mortem aliquorum hujulmodi.) ya is. ot Tenant 


by the cou tele, Zenant in Dower, oz other wiſe ko: life, o; fog pers, oz in 
Fee tall. 


C Pro termino annorum. | Tenant keʒ term of ha!fapeor,oz a peer, 
and Gzantce of the nert avotdance are within the purview and meaning of this 
Ae; Tenant by Statute Perchant, oz Staple, o Elegit. are within the purvie w 
of this Otatute. 


¶ Vel teodum talliatum. Tenant in Tail of 2 Banno2, whereumto 
an Advowſon was appendant, x befoze this Statute an eſtranger uſurped, ant 
then the Statute of Donis condit'ꝰ and this Act is made, Tenant in Tail dyeth, 
and the Pannoꝛ deſcenteth to his Ne; pet the heir in Tall hath no remedy be · 
cauſe the Advowfon was ſevered by the aſarpation : and this Ad extenteth 
not to afarpations befoꝛe this Ag, 

Bat if Tenant in Tail ſaffer an uſurpatfon affcr this Ac, and dycth, his 
aue all have re:ncdy by Quare impedit within the purvicw et this Statute, 


C ln proxima vacatione poſt quam hæres ad ætatem per- 


venertt.) Note, atbcit the heir hath the Advowſon by deſcent, pet ff he ſut⸗ 
fereth an uſurpation, he hath no remedp by thts bꝛanch, untill after he cometh 
of full age; tis ts to be intended when the heir is in Ward, foz ſo this Act put- 
teth the cale: but te the hett be out of Ward, he may h2ve his Quare impedit, 03 
his ACiſe of Darrein Preientment durtng his minozity. N 


C Per breve de advocatione poſſeſſorium. This is by Quare 
impedit, v3 AAiſe of Darcem Preicntment. 


L Qualem haberet ul::mus anteceſſor, &c.] Then put cafe, 
that one purchꝛſeth an Jovodd on tn ſee, and dieth defoze any preſentation made 
by him, and this deſcents ts is heit within ace, the Church becomes votd; if the 
heir be in MN ud, the heir mop bave his Quare impedit at his full age, and if he 
be within age, and out of Word, he may have his are immpedit, and count of 
a pꝛeſentation made by him of whom the purchaſe was made; bat he can have 
no Writ of right of Advowlon, becauſe his Auce ſtoz, oz he never pzelented. 

Note it is not {:id here, Qualem habuir, but Qualem haberet / as the Anteſtoꝛ 
ſhoald have had if the Church had become voto in his time, and his title to 
pꝛeſent had eecrued unto him, foz there the right, oz at leaſt the poſſibility of 
Acton doth deſcend, 

One [:iled cf an Advowlon in fre, pzcſenteth to the Church being void, 
and granteth the lame to A. fo2 life, and after granteth the reverſion to K. and 
his geirs; A. Ten int for life ſuffcreth an uſorpation to the Church, the heir 
of K. having the tigt of this Advowlon by deſcent, ſwall, after the death of A. 
toe Cyarch becomir'g veld, preſent and yet K. contd not have had a — 

« mnregicl 
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impedit: but ff A. bad dyed befoze the uſurpation then might K. habs had 
a C uare impedit, and therefoze his heir ſhall have at the next avoidance that re. 
medy which by poſſibility he might have had: and herewith agreth the autho⸗ 
rity of the Bok fn 2 E. 3. foz there Tond taketh this exception, but durſt 
not demar. —_ . : 

C Vel antequam dimiſsio facta fuerit ad terminum vel 


ad feodum talliatum.] Hereof ſafficient hath been lald befoze, 


C Hoc idem obſervetur de præſentationibus factis ad 


eccleſias de hæreditate uxorum.] Ik a Feme covert hath an Advow⸗ 
ſon by purchaſc, ſhe is not within the remedy of this Aa, and that fo; 


two reaſons : 
Fir ſt, here it is ſaid, Hoc idem obſervetur; but an Jnfant having an Abvoywy, 


ſon by purchaſe is not holpen by this Aa, Er hoc idem obſervetur in caſe of a 


Feme covert. f i 
Secondly, De hæreditate uxorum, is here intended of an Advowſon by de⸗ 


ſcent ; Foz this wozd Hzrediras,ſee the firſt part of the Inſtitutes, ſect. 9. 


C Viris etiam religioſis, &c.] By this p:eſentation and ulut 
pation in time of vacation, albeit the fre : hold and inheritance is in abeiance in 
temio legis, pet the uſurper gaineth a f&-ſimple in the Advowlonʒ like as if one 
enterett into lands during the vacation, and claim the ſame as his inheritance, 
he gaineth an inheritance by w2ong ; but pet as the dying ſeiſed of lands in 
that caſe during the vacation ſhall not take awap the entry of the ſucceſſo2, no 
moze ſhall thc uſurpation during the vacation take away his right of pzeſenta- 
tion, when the Church becomes votd, and if he be diſturbed, he ſhall have his 


Quare Impedit. 


C Nec tamen ita large intelligatur, &c. ficte detenderint.] 


Do great regard the Law hath to Judgements, as this Ad p2ovideth, that by 
any gencrall wozds of this Ac they ſhall not be avoided by pzetence of Feint 
defence: Quia judicia in curia Regis reddita pro veritate accipiuntur, & judicia 
ſunt ranquam juris dicta. 


C Quia judicia in curia Regis reddita.] ere is one of the 


Parimes of the Common Law. 
* Judicia incuria Regis reddita non adnihilentur, ſed tent in ſuo robore, quo- 


ulque per errorem, aut attinctam adnullentur. 
Nihil tam conveniens eſt naturali æquitatĩ, unumquodq; diſſolvi eo ligamine, 


quo ligatum eſt. 

Intereſt reipub. res judicatas non reſcindi. 

¶ Et de cætero una forma placit'in brevib' Ultimæ præſent 
& Quare impedit inter Juſtic obſervetur, quoad hoc, quod ſi 
pars rea excipiat de plenitudine Eccleſiæ per ſuam propriam 
præſentationẽ, non propter illam plenitudine remaneat loquela, 


dummodo breve infra tempus ſemeſtre impetretur. wy the 


Common Law (as hath ben ſaid) plenarty befoze the Writ of Quare impedic - 
bzought was a god plea, bat plenarty hanging the Writ was no barre at the 
Common Law; but now by this Statute,plenarty is no plea in a Quare impedir, 
02 Darrein Preſentment, unleſſe it be by the ſpace of ſix moneths befoze the Quatre 
impedit bzonght ; foz if the rightfull Patron bzing his Action within the fir 
moneths, it is maintainable by this Statute, which Hozt pur view doth remedy 
many miſchiefs at the Common L abo. = 


Cap.5. Weſim, ſecond, 

But this ad doth not bind the King, foz plenarty by the ſpace of ſix moneths is 
no barre againſt him, but he map have his quare 1m; edit when he will, foz nu!- 
um tempus occurtit Regi. 

But ſome habe taken a diverſity, when the King clatmeth the advowſon in his 
owne right in jure coronx, and when he clatmeth it in the right ofaſubiec ; foz 
then he ſhall not be in better caſe then the ſubicc was: As where the King was 
intitled to pꝛeſent in the right ol a Ward, and one did uſurp, and the Church was 
full by the ſpace of ſix moneths , and it was adiudged within twelve peares after 
the making of this ad, that the King by this plenarty was barrcd of his quare 
impedit. But ſince that time the law hath been otherwiſe taken, 

Plenarty by ſix moneths againſt the Queen is a good plea, albeit ſhe clatme 
the adbowſon by the Kings tndowmeut, 

And pct in all caſes plenarty by fix moneths is no plea in a quae im pedit. It 
an advowſon be aliened in Poztmatn, and the Church become void, and a ſtran · 
ger uſurp, and his Clerke is in by ſix moneths,yet the immedtate L 03d (hail have 
a quate impedit within the peare, foz the Statute of 7.E.1. de re!j2i9!'s, gtveth 
him a yeare and the immcdiate Lo2d halfe a pcarc after,qc. and (oz that cauſe allo 
no deſcent of lands in the meane time ſhall take away his entry. 


C Infra cempus ſemeſtre. ] ;.infra ſex menſes. And becauſe this com- 
putation doth concerne the Church, it ts great reaſon that it all be made accoz- 
ding to the computation of the Church, which Church men do beſt know ; and 
therefoze the computation ſh all be made accozding to the Kalender foz one halfe 
peare, and not accounting 28.dates to the moneth, and ſo was it reſolved in the 
Court ol Common Pleas, temps E. a. and temps H. S. as in the ſaid caſe it ap- 


ante Concilium Lateranenſe nullum currehat tempus contra præſentantes, 
but the Bilhop was to pzovide one to ſerve the Cure in the meane time, and the 
Patron might pꝛeſent when he would. Britton fo. 225. a. calleth it the Councell 
ol L pons in France, foz the Councell of Latcran in Nome. This Councell of 
Lateran was holden under Pope Alexander the third, Anno Domini 1179. 
25. H. 2. But our Lazfe is not accozding to the times ard perſons exp2cſſcd in 
the Canons; foz they do give foure moncths to a Lap Patron. and ſix moneths 
to an Eccleſtaſticall, ec. neither hath therein the King any ſupzeme title by them 
toconferre by Lapſe. And by the Councell, rempus !emeltre ts to be accounted 
per dies, & non per menles anni: And thercfoze we hold, that the time and title 
to pꝛeſent by Lapſe, is per legem Angliz , octaſioned and eſtabliſhed it may be 
by reaſon of the ſatd generall Councell. Sce b. 6. fol. 62. fn (aresbyes caſc. 
In the reigne of Ed. 3.the Clergp pꝛetended that Lapſe ſhould incurre againſt 
the King, whereupon it was thus reſolved and publiſhed, Rex ad agnitionem ve- 
matis, & ad to lendum dubitat ionis ſcrupulum, quam quidem prarogativarum 
& jurium coronæ ſux neſcii haredicuntur. umn' pat?” voluit notit iæ, : uod ab ex- 
ordio naſcente Eccleſia in Anglia,Reges Angliz ad omnia FEcclefialtica beneti- 
cla qualitercunque vacantia,ad eorum collationem, & c. ſpectantia, quandocunq; 
placeret eio jure ſuo regio præſentarunt. & c. ſuique præſentat , & c. admiſſi fue- 
runt,&c. non obſtant ibus aliquibus curriculis temporum, ſeu Conſt itut ionibus 
de przſentationibus hu ĩuſmodi infra certũ tempus fact' in cont rarium edit! &c. 
But ſce the Regtſter, Rex venerabi i in Chriſto Patri R. Epiſcopo Lon- 
on, &c. Quia ſecundum legem & conſuetudinem regni noſtri Angliz, Epi- 
ſcopi, ſeu alii Dioceſani, Eccleſ as, ſeu alia beneficia de quorumcunq ue pat ro- 
natu ex iſtunt, infra Dinceſariam ſuam vacintia per laplum temporis ante {ex 
menſes a tempore racationis earundem tran{lactas conterre non debent. &c. 
And albeit if the Lapſe were eſtabliſhed by authozity of ſome Ad of Parlta⸗ 
ment now (as many others be in like caſes not cxtant , yet the wit may ſerve 
ſecundum l-o-m & conſustuſinem Angliæ, as our Bookes doe warrant. 
It was well and gractouſly done of King James in his generall pardon at his 
Aaa Parliament 
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Parliament holden in Anno 21. of his retgne, he patdoncd all tities and ao tons 
of uare impedit, as his Maicſty had o2 might, by reafon of Laps incurte above 
thce peares then paſt. A nete ſſary bzanch to be contained in cvery cenerall pars 
don. Foz we have knowne an incumbent turned out of his Benefice after 40. 
pearcs quiet poſſeſſion, by pꝛetence ofa Laps upon the Statute of 2. . S. ca. 13. 
yet after ſo long poſſeſſion omnia pra tum! debent ſolenniter cle acta. 


e Et cum aliquando inter plures clamantes advocationem 


3-quareamp49. alicujus Eccleſiæ pax fuerit formata inter partes quod unus pri. 

43·E-· 3. 35. — 

F. N- B. 36 . mo præſe ntet, &c. This clauſe extendeth as well to ſlrangers of blond, ag 
to coparteners that are pꝛivie in bloud, and if one of the parties oz his hetres, oz 
any ſtranger uſarp in the tune of another, the party wꝛonged ts not dziven te 
his »v4re impedit; ſoʒ ſo it map be that the quare me oz alliſe of Darren 
pꝛeſentment may faile, and pet he may have remedy by this bzanch of the Ac, fo; 
albett there be a plenarty by ix moncths, yet the party map have a ſcire ſacias nps 
on the roll oz fine, and therein recover the pꝛelentation and damages. 


Et cum contingat, &c. utrum perquirere velit breve de 


3 impedit, vel ultimæ præſentationis. Q pon this bꝛanch two 
ben goncluſions are to be obſerved. 

— „ 1. Firſt, that the heire in reverſion is pꝛovlded foz in this caſe , and notthe 
241. &c- Brit. * lefſoz himſelfe . foz here it is ſafd, Verus hxres. 

cap-62-fol.224, 2. That albeit tenant by the curteſie, tenant in dower tenant fo2 life oz tenant 
1 c4p,11. in taile pꝛeſented laſt , pct the heire, to whom the reverſion lalleth in poſſeſſion, 
— 3 | = ſhall ba ve by this bꝛanch an aſſiſe of Darren pʒeſentment, albcit the heire oz his 

hs anceſter did not tinmedtatly pzeſent befoze. 


Et de cætero in brevibus ultimæ præſentationis, & quare 
impedit adjudicentur damna, vid ſi tempus ſemeſtre trankient 
per impedimentũ alicujus, ita quod Epilcopus Eccleſiam con- 
ferat, & verus patronus ea vice præſentationem ſuam amittar, 
adjudicentur damna, ad valorem Eccleſiæ de duobus annis. 


T Adjudicentur damna. | Befoze the making of this Act, the Plaſntile 
Lib. 5. fol. 38,59. {MA quatre impedir retobered no damages, left any p2ofit the Patron ſhouldtake 
Specor's caſe. Chould ſavour of ſtmony, which the common Law did ſo deteſt : and this is the 
— a 49951. cau'e that the King in a uate impedir recovereth no damages, becauſe he could 
: . — — recober none by the common Law and the Ring is not within the put view of this 
:mped.54- Temps ac,fo2 the cauſes ſhewed in Bot wels caſe. 
E. I. ibid 181, And fozaſmuch as no damages were in a que re impe dit at the common Law, 
3H. s. damag. iy and this Ad alter the Statute of C loceſtetr gtveth damages only, the Plaintife 
7 3 Wall recover nocoſts. 
oe & ( n ge In a quare impedit againſt a Pzioz Patron, and Jncumbent,the P2to2 plead 
Parliament. fol. a. in barre. and the Incumbent plead the ſame plca, whercupon iſſues are toyned, 
inter Dominum the Pzto2 dycth, the iMac is found foz the Incumbent, he ſhall not recover dama 


Regem & Epi- ges by this Aa oz he cannot have a wit to the Biſhop, and he continued in pol- 


ſc Winton. 

procutod.holp ſeſſion, 

— 6 TS tempus ſemeſtre. If upon the foundation of a Chauntery the 
9H. 6. 30, 2. Ccompolitton be, that it the Patron pꝛeſent not within a moneth , the ©2dinary 
] 3:B.4-3+ Wall collate in a quare impedit bzought fo2 this Chauntery, if the moneth be 


paſt the Platntife hall recover damages foz two peares within the cquity of this 


Dtatute, foz that the Patron in this cafe loſcth the pzcſentation , _— 


I” wT 


Cap.5. IVeſtm,ſccond, 262 


wonds of the Dfafute be per tempus ſemeſtre, and this is per tempus menſis 
tantum. 


Ela quod Epiſcopus Eccleſiam conferat, &c. | Here conferat 5 . fel. 


c »wILIME c 26. Strat. me: 
is to be taken fo; legitime cont. rat. _ Strat, me: 


Albeit the 5tihop hath not collated, pet if he hath jus conſerendi, the Platntife 43.z.z.::. 
ſhall, ff he will, recover double damages within the meaning of this A. 

But albett the ſix moneths be.paſt , ſo as the Biſhop hath a luſt title to pꝛe⸗ n 
ſert by Lapſe, pet if the Church doth remaine vold, the Plaintife at his peril 5.:;. * 
map pʒay a w2it to the Biſhop: but then he ſhall not recover double damages but v "4 ans 
ſo halle a ycare only, becauſe in that caſe he ſhall recover his pꝛelentatton, ſo as > ot en 
tt ts in the Plaintites clectton in that caſe,cither to loſe his pzeſentation,and have i ,“. 
double damages, 02 to have his pzcſentation, and ſingle damages. 

The Plaintife tn a uare impedit after appearance was non-ſuit, wherenpon 25. x.3. cages 
the Court awarded a weft to the Biſhop fog the Defendant , anda wꝛit to the 
Sherifc to cnauire when the Church became vold, the pearly value thereof, and 
whether the Church were full, ic. the Sheriffe returned the time of the voldance, 
fh: pearip value and that the Biſhop had collated by Lapſe, whereby it appeared 
ten pus {.me(ire was palt befoze the wait could be ſerved, pet ſeeing the fudge» 
ment was giben withm the fix moneths, he could recover the damages but foz 
halle a p arc, 

Ind it ts to be obſcrved, that albeit the Biſhop doth collate, pet if his Incum- 
bent be removeo by tudgement within the ux moneths, oz after, the Plaintife 
ſhill t coder the damages but foz halle a peare, foz the wo2ds of this bzanch are, 
kr ve ix parremu (vine p #1 nt ionem ſuam amittat, lo as if he loſe not his 


poeſentation the collation of the Biſhop ts not materiall. 
7 Ad valorem Fccleſiæ. This ſhalbe accounted accozding to the very 24. M. 3. 38. 35. 


n ls Regilt. 50, 
te vaiae, as the ſame map be leiten. 54 F.. . 5. 


oi Fr ſi impeditor, GCC, | No damages by this act are to bs recobered but 46. L. 3.15 *. 

again? him that is imp a diſturber. 8 
Ina Quice imp lit againſt the Patron and Incumbent, the Platntffe recovers 

the :dvo'pſon e temtus, and becauſe the Incumbent was impe dit ot, 

foz that he had tounterpleaded the title of the Platntife, therefoze he recovered the 

balue fo2 two ycares as well againft the Incumbent as the Patron, 


Et de cætero concedantur brevia de Capellis, Præbendis, 
Vicariis, Holpiralibus, A bbatiis, Prioratibus, & aliis domibus 
quz ſunt de advocationibus aliorum, quæ prius concedi non 


conſueverunt ccleſa, Capella. When the que ſt ion was, whether it were 115. . l. 3. cor 
Eceleba, an Capeila pertinens ad matricem Eccle"am,The Hue was, whether 25 fr @, 


{f had hap» if erium & ſepuſturam :foz tf it had the adminiſtration of ſacraments cd. HK 
and ſepulturc, it was in Law tudged a Church, Irin. o E. 1. in banco Rot. 77. 4h. 1 14K. 


in quate imped. Ric de Smit hes caſe, Mich. 21. E. 1. in banco Rot. 1. Hertf. Pri- — 185, 
2. 1.10% . 


a ce Elies cafe, Hill. S. E. i. in bance, Roger de Bigod. & Counte de Norff. caſe. . K. 3.4. 8.4. 
Hill. S. E. a. coram rege Corrub. pro capella ſancti Ber ĩone. A capella venit ca- nn 
pellania R. Cart. 6. Nox. an. 28. H. 3. in cart” fact Will. Oxon' Epiſcopo & bd. 126 14. K. 
Cape an ut pate“, Mich. 32. E. I. coram rege Gloc' Capellania ſancti Oſwaldi, 88 
ptiotatus ſan i Ot aldi de Gloc quæ eſt de ibera capellania noſt ra. 28. Mau, anno 
It appeareth here, and by 6. E. 3. that befoze this act waits did not lye de ca- fas Bets. 
pel ie pr ie & c. and yet it is adjudged in 14. H. 2. which was long befoze 1 0.4 21. 
this Statute, that a c uare impedit did lye of a Chappell, and it was reſolved in ar te 
Partiament , Hiil.19.H, 3. Quod nulla aſsiia ultimz præſentationis Caplatur mepr,pl.ul. vid. 
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de Eccleſiis præ bendatus, nec de pra bendis: but now this act hath made it cleare, 
and the wztt ſhall be ad capellam, &c. 

If a patron ofa Chappell pzcſent unto it by the name of a Church, and the 
Clerke be inſtituted and induced thereunto, xc. it hath loſt the name of a Chap. 


pell. ; 
q Brevia. | That is, waits ofright of advowſon, quare impedit, and alliſe 
of Darren pzeſentment, which in this act had been named befoze. 


Et cum per breve de Indicavit impeditur rector alicujus 
Eccleſiæ ad petendum decimas in vicina parochia, habeat pa. 
tronus rectoris ſic impediti breve ad petendam advocationem 
decimarum petitarum. Et cum diſrationatum fuerit, procedat 
poſtmodum placitum in curia Chriſtianitatis, quatenus diſra. 
tionatum fuerit in curia Regis. 


Cl ndicavit. | Herebp,and by the Regiſter,and F.N.B.it appearcth tohere 
the wait of indicavit doth lye, and it pzoperly appertaineth to another treatiſe, 
But this is an ancient wait by the common Law of England, the fo:me 
whereof appeareth tn Glanvile, and other ancicnt Authoꝛs. 


* Ad petendum decimas. | By the common Law, il the incumbent of 
one patron demanded tithes againſt the incumbent of another patron, the wzit of 
Indicavit did lye, foz that the right of the patronage Could come in queſtton, fo; 
by the pzeſentatton of the patron, his incumbent is to have the tithes, which are 
the pzofits of the Church; and in a wit of right of advowſon the patron ſhall al: 
ledge the eſplees in bis ineumbent in taking of the great and ſmall tithes : and 
therefoze if the right of tithes came in queſtton,that concerned the right of advow· 
ſon, the wait of lndicavit did lye, and this appeareth by the wꝛit it ſelfe. 

But foz ſubtraction of tithes againſt an inhabitant within the pariſh of the te. 
&o2 clalming from one patron, where the right of the advowſon of the tithes never 
come in queſtion, the Court C hʒiſttan hath juriſdiction. 

The miſchtele befoze this Statute was, that ſecing the right of tithes could net 

be tried between the two perſons after the Indicavir granted, the perſon p2ohibt: 
ted was without remedie foz trpall of the right of tithes ; and thcrefoze this ac 
doth give the patron, whoſe Clerke is pꝛohibited, a wzit of right de advocatione 
decimarurm, the fozme of which wit appeareth in the Regiſter , and if the right 
— tryed loz the Demandant, the cauſe ſhall be remaunded into the Court Chit 
ſian. 
But what if the patron hath but an eſtate in fafle, 02 an eſtate fo2 life, 4c. ſo as 
he cannot have this wztt ofright of adbowſon, what remedy ſhall be had foz tryall 
of the right of tithes in this caſe? It ſeemeth that by conſtruction of this Statute, 
the Defendant in the Indicavit appearing upon the attachment ſhall plead to the 
right of the tithes in the Kings Court, oz otherwiſe he ſhall be without remedy, 
And this ſtandeth well with the wozds of the wztit of Indicavir,viz. Vobis proti- 
bemus, ne placitum illud reneatis, donec diſcuſſum fuerit in Curia nolira , ad 
quem illorum pertineat ejuſdem Eccleſiæ advocatio, &c. 

By this bzanch it appeareth, that the value of the tithes at the mak ing of this 
ad was not matertall ; foz of whatſoever value they were of, the right of tithcs 
could not be determined in Court Chziſtian; but by the Statute of Art ic cler), 
cap. a. the tithes muſt amount to a fourth part of the value of the Church in that 
caſe, oz otherwiſe the wait of Indicavit doth not lyc,but the King may have a wilt 
of a leſſer part, foz he is not bound by that Ad. a 

Alſo by this Ad a wit of Indicavit was maintainable ante litem 5 


Cap. 5. Weſlm. ſecond. 


that is, when the party hath libelled in Court Chꝛiſtian, and the adverſe party 
hath anſwered thereunto, but this is remedied by the Statute of Conjun&im teof- 
tatis. 

A wit of Indicavic muſt be bꝛought by the patron befoze ſentence given in 
Court Chziſttan, as it appeareth by the wozds of the wait ; foz it ts but a ſuper- 
ſed' donec, & c. ne placitum illud reneatis,donec diſcuſſum fuerit, &c. and this 
Ad faith, P rocedat poſtmodum placitum in Curia Chriſtianitatis, which could 
not be alter ſentence. 

And albelt this Statute doth give the wait of right ol advowſon of tithes, pet 
a wzit may be bzought de decimis & oblationibus; fog oblations be in contimili 
caſu. 

This wit of Indicavit is againſt the Canonttall ſanction , and yet hath been 
ever obeyed ; foz all fozraine land ions oꝛ canons againſt the law oz cuſtome of 
the Realme are of no loʒce, and bind not here. as elſewhere hath been ſpoken moze 
at large. h 
The wit of 1nd'cavic ſhall not mention that the tithes, 4c. in ſuft amount fo 
a fourth part of the Church, but it ſhall be pleaded by the other party to have a 
conſultation. 

Jfan Abbot be parſon in-parſonee of the Church of D. and another Abbot is 
parſon in-parſenee ol the Church of E. ſo as there be (in reſpec of the appꝛopzta⸗ 
lions) but two parſons, pet foz that each party is both patron and incumbent, an 
lndicavit lyeth bet ween them. 


Cum advocatio diſcendat participibus, licet unus bis præ- 
ſenter, & uſurper ſuper cohæredem, non propter hoc excluſus 
ſit ille in toto qui fuit negligens, ſed alias habeat turnum ſuum 


præſentandi, cum acciderit. | By the common Law, if an adboloſon de⸗ 
ſcended to divers coparteners, if they cannot agree to pzeſent , the eldeſt ii ſter 
ſhall have the firſt turne, and the ſecond the ſecond turne, & ſic de czteris, cverp 
one in turne accozding to ſentozity ; and thts pztviledge extends not onely to their 
betres, but to the ſeverall aſſignees of everp coparcencr, whether hee hath the e⸗ 
ſtate of them by conveyance, oz by ad in law, as tenant by the carteſie , hee ſhall 
have the ſame pꝛiviledge by pꝛeſenting in tarne as the fiſters had: Thercfoze al- 
beit the coparceners do make compoſition to pzclent by turne, this being no moze 
then the law doth appoint, expreſsio eorum quæ tacite inſunt nihil operatur: 
therekoze they remaine coparcencrs of the advowſon, and the inheritance of the 
advowlon ts not divided, and notwithſtanding this compoſition they may joyne 
ina quare jmpedir, ffany eſtranger uſarp in the turne of any of them: And the 
ſole pꝛelentation out of her turne did not put her ſiſter out of poſſeCion in reſpec 
ofthe p2ivity of eſtate. no moꝛe then if one coparcener taketh the whole pꝛolits. 
lone jopntenant pꝛeſent alone, this doth not put the other out of poſſeſſion , in 


reſ7ect of the unity of the title, but the Oꝛdinary might have refuſed his pꝛeſentee, 


as he might the pzcſentee of one tenant in common, in reſpec of ſome barping 


— bookes: thercfoze this Ac doth declare the Law, as here it ap⸗ 
areth. 


This lab doth extend to ulur pations by one coparcencr upon another, as well 
beloze partition, as after. 
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Um quis petat tenementum verſus alium, & implacitatus 

vocaverit ad warrantum, & warrantus dedicat warran- 
tiam, & diu pendeat placitum inter tenentem & warrantum, 
cum ad ultimum convincatur , quod vocatus ad warrantum 
warrantizare tenetur per legem & conl. hactenus viſicatam, 
non fuit antea alia pœna inflicta vocato, qui warrantiam de- 
dixit, niſi tamen quod warrantizarer, & eſſet in milericordia, 
quia prius non warrantizavit, quod durum fuit petenti, quia 
multotiens per colluſionem inter tenentem & warrantum 
magnas ſuſtinuit dilationes. Propter quod Dominus Rex 
ſtatuit, quod ſicut tenens amitteret tenementum petitum, ſi vo. 
caſſet ad warrantum, & warrantus ſe poſſet devolvere de wars 
rantia: Eodem modo amittat warrantus ſi warrantiam dedi- 
cat, & convincatur quod warrantizare debeat. Et ſi inquiſitio 
pendeat inter tenentem & warrantum, & petens petat per bre- 
ve ad faciendum venire juratum, concedatur ei, &c. 


Cap 6. 


Albeit the Pirroz ſaith of this Ad, L eſtatute de gartanties neſt forſque tero- 
cation deerror uſee jeſque a droit ley, pet the tenant, accozding as it is herere- 
cited in the pꝛeamble of this A; after the warranty tryed, could have no other 
iudgement, but that the vouchee ſhould warrant the land, accozding to the vou⸗ 
cher of the tenant, but this was many times in great delap of the Demandant by 
colluſion oʒ agreement between the tenant and the vouchce ; foz remedy whercof 
this Statute was made. 


C Propter quod Dominus Rex ſtatuit quod ſicut tenens a. 
mitteret tenementum petitum, fi vocaſſet ad warrantum, & 


Warrantus fe poſſet devolvere de warrantia, eodem modo a- 


mittat warrantus, ſi warrantiam dedicat, & convincatur quod 


warrantizare debeat. 

Which Fleta rendzeth in theſe woꝛds: 

Si is qui ad warrant iam tenetur warrantizare falſo contradixerit, provilum. 
eſt, quod ſicut renens amitreret tenementum, ſi vocaſſet ad warrantum,& war- 
rantus ſe poſſet devolvere de warrantia, eodem modo amittat warrantus war- 
rantizare dedicens, ſi convincatur quod warrantizare debeat. 


© Si warrantiam dedicat. ] zrhis is not to be underſtood onely where 
the vouchee denicth the oced,oz other cauſe of the warrantie, and thercu von ilur 
is taken, and found againſt the vouchee : and where the vouchee cntereth into 
the warranty and demands of the tenant what he hath to bind him to warranty. 
and the tenant ſheweth ſpeciall matter to bind him to warranty, and the voucycc 
demurreth in law upon the lien, this is within the cemedy of this At ; fo: the 
woꝛds ſubſequent be, $i convincatur quod warrantizare dcboar , which the vo 
chee is in thts caſe ; and this Ac being made to cf claycos which are odious in 
law, is to be inter pꝛeted favorably uy 


Cap. 7. Weſlm, ſecond. 


And it is to be obſcrved, that here is Sicut which is an adverb of ſimilttude vi. 
Gout tenens amitteret, i vocaſſet ad warrantum, & warrantus ſe poſſet devol- 
rere de wartant ia. Under which woꝛds are included, if the vouchee can de vol be 
him ofthe warranty by demurrer, oꝛ any iſſue whatſoc ver. eodem modo (ſatth 
this Act amittat warrantus, &c. which foztificth the fozmer expo ſitton that hath 
been made and to be ſhozt, whereſoe ver the judgement at the common law 
ſhould have been agatnff the vonchee upon falſe plea, oz demurrer, xc. quod war- 
rantizarer, all theſe caſes are within the pzoviſion of this Ad. . 


Et ſi inquiſitio pendeat inter tenentem & warrantum, & 


tens petat breve ad fac venire juratum,concedatur ei. | were is 
further remedy given ſoꝛ the Demandants expedition, that he may ſue out the ve- 
nire fac fo2 the trpall of any iſſue between the tenant and vonchee. 


Theſe things are neccMarp to be knowne ; loꝛ at this day vonchers are moſt 
commonly uſed toz delay. 


— 


* „ 


CAP. VI. 


Uſtodi de cxtero concedatur breve de admenſuratione 


dotis. Nec per ſectam cuſtodis, ſi fictè & per colluſionem 


ſequatur verſus mulierem tenentem in dotem, præcludatur hæ- 
res cum ad ætatem pervenerit ad dotem admenſurandam, ſe- 
cundum quod per legem Angliæ fuit admenſuranda. Et tam 
in iſto brevi, quam in brevi de admenſuratione paſturæ celerior 
quam prius de cætero ſit proceſſus, ita quod cum perventurn 
fuerit ad magnam diſtrictionem, dentur dies, infra quos duo 
comir, teneantur,ad quos publica fiat proclamatio,quod defen- 
dens veniat ad diem in brevi contentum querenti reſponſu- 
rus. Ad quem diem ſi venerit, procedat placitum inter eos, & 
ſi non venerit, & proclamatio ſupradicta modo per Vicecomi- 
tem teſtificata fuerit, procedatur per defaltam ad admenſuratio- 
nem faciendam. 


Beſoꝛe this Ac, if the heire within age beloꝛe the garden in chivalry enter into 


the land had aſſigned dower to the wife moze then ſhe ought to have, the garden 


had been without remedy foz no wait of admeaſurement of dower being a reall 
action lap foz the garden at the common law implyed bp de cætero. 


q Cuſtodi. | Garden in droit oz in fait ſhall have this watt by this Act it 
the allignement of dower be made in his owne time but if the ellignment be 
made by the heire in time of garden in droit, and after the garden in droit al- 
lancth his intereſt over, the aſſignee ſhall not have a wzit of admeaſurement, fo2 
that the garden in droit had but a choiſe in action but if the aſſignement had been 
made in the time of the garden in fait, he ſhould have had a wpzit of admeaſure* 
ment of dower by this Ad. 

But this is to be underſtood (though the Statute be generall when the heire 
within age alligneth dower , as ts afozeſafd , oꝛ when dower is aſſigned in the 
of the heire, oꝛ the garden alligneth moꝛe dower then he ought, the hetre al 

ter his full age ſhall have a wzit of admealurement of dower by the common law, 
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Glanv.li-6.ca.1 3 and he cannot have it befoze becauſe the intereſt cf the garden which he m 


a wap N endureth until that time ; but if the beire within age be out of ward. — 


aſſigneth mozs dower then he ought within age, he may have an admcaturement 
of dower within age, foz enter he cannot. 
If the garden aſſigneth moze dower then he ought , and the heire dyeth, his 


7.E 4-22-b. y. E. hette hall have a wꝛit of admeaſurcment of dower. 
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Brit. ca.11 3. fo. 


And ſo ff the heire within age alligne dowet, and dycth, his heire ſhall have the 
like wzit ; but if the anceſter of full age, being tenant in ſee ſimple, aſigneth 
dower moze then he ought, his hetre ſhall never avotd it,becaule he had lull power 


:63.b. 6-H.3-ad- to alligne as much as he would. 
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The King is intituled by falſe office to the wardſhip of the body and lands of 
the heire of |.S. being within age, dower is aſſigned to the wife moze then the 
ought, the garden in chtvalry traverſeth the office, and avoldeth it, this garden 
ſhall by this Ad have a wit of admeaſurement of dolver of the alignment made 
by the King, having but a defeaſible title to the wardſhtp, 

By the like reaſon, if tenant by Knight-ſervice dycth , his heire within age an 
eſtranger abate, and endoweth the wife of mo2e then ſhe ought, the garden ſeiſeth 
the ward, he ſhall by this Ad have a wꝛit of admcaſurement ol dower : And ſoif 
J. S. ſeiſed of lands in fee taketh wife, and is diſeiſed end dycth , the diſleiſoz al. 
ſigneth moze in dower then ſhe ought. the he ire entre th into the rel due, he hal 
have a wait oł admeaſuroment by the common law, and this well agreeth with 
the wozds of the wait, viz. Quod C. quæ ſuit uxor pra digt B pus habet in do- 
tem de libero tenemento, quod ſuit prædict' B. quondam vii lui in N. quam 
habere debet, & ad ipſam pertinet habend om. : 

And albeit the wozds of the w2it be in the vꝛeſent lime. p us haber in dotem, 
&c. pet it is to be taken, that ſhe had moze in value at the time of the aſſignment 
ol do wer; foz if by her induſtry and policie it be made of greater valne alter 
ward, no w2tt of admeaſurement lyeth foz this impꝛobe ment. 


Nec per ſectam cuſtodis {i fictè per colluſionem ſequs- 


tur, &c. | hereby is remedp given to the hetre at his full age. if the garden p10- 
ſecute feintly, oz by colluſion againſt the wife, ſo as the hetre ſhall not be barred in 
bis wait ol admeaſurement againſt the tcnant in dower 

The heire ſhall not be dziven to ew the manner of the fcint pleading, but to 
alledge the ſame generally. 

The tenant in a Precipe doth plead, that an eſfranger hath recovered againſt 
him bp verdic in an aſſiſe , the Plaintife againſt this verdia cannot generally 
aberre, that this was by covin, but muſt ſhew ſome ſpec all matter 


Et tam in iſto brevi, quam in breve de admenſuratione 


paſturæ, celerior quam prius de cætero fiat proceſſus.] emhereas 
by the common law the pꝛoceſle tn both theſe wꝛits were Summons, Attachment, 
and Diltreſle inũntte . by this Ac a moze ſpecdp pꝛoteeding ts pʒobided 

There is great affinity between theſe two wzits, as hereby tt appeareth : as 
mongſt others there is one difference, that in a watt of admeaſurement of dower 
the Demandant ſhall recover damages, ff the tenant appeare not the firſt day and 
peeld to admeaſurement foz the iſſues in the mcanc time; but in admeaſurement 
of paſture no damages ſhall be recovered at all. 

Moꝛe ſhall be ſatd ofthe pꝛoteſſe, and pꝛoteeding in this w2it of admeaſurement 
of dower in the expoſition of the next Chapter, onely to remember by the way 
what the Ptrroz ſaith , Le ſtatute de aumeaſurement ett reprovable in p uſots 
points quant as proclamations,de ſicome admeaſurement, & turcharge ſont fea- 
[ibles per juries de office. 


J Ita quod perventum fuerit ad diſtrictionem, dentur dies, 


infra quos duo comitatus teneantur, &c. | Byreaſon of theſe wozds, 
Cum perventum fuerit ad magnam diſtrictionem, the very watt of diſtreſſe ſhill 


Cap.s. IVeſim,ſecond, 

containe, & interim in duobus plenis comitatibus tuis publice proclamari fac', 

quod pradict A.guz fit uxor I. veniat coram præfatis Juſticiariis ad reſpon- 

dendum, & c. {i voſuet it, & ad audiendum judicium ſuum pro pluribus defaltis. 
And yet J find. that after the grand diſt reſle returned, the Plaintife pꝛayed a 

pꝛotlamation, and there it is taken, that he had not ſurcefſed his time, but it was 


ranted. 
a Sce moꝛe of admealurement of do wer in the next Chapter following, 


— i 


— — 


CAP. VIII. 


Um per placitum motum per breve de admenſuratione 

paſturæ, paſtura fuerit admenſurata aliquando coram Ju- 
fic aliquando in com coram Vicecomꝭ, multotiens contingit, 
quod poſt hujuſmodi admenſurat actam, iterum ponit ille, qui 
primo ſuperoneravit paſturam pluria animalia quam ad ipſum 
pertinet habend, nec ſuper hoc hucuſque proviſum fuiſſet re- 
medium: Statutum eſt, quod de ſecunda ſuperoneratione fiat 
remedium conquerenti ſub hac forma, Quod conquerens ha- 
beat breve de Judicio, ſi coram Juſtic admenſurata fuerit paſtu- 
ra quod Vic in præſentia partium præmonitarum (f1 intereſſe 
voluerint) inquirat de ſecunda ſuperoneratione. Quæ ſi inventa 
fuerit, mandetur Juſtic ſub ſigillo Vic, & ſigillis Juratorum, 
& Juſtic adjudicent conquerenti damna, & ponant in extractis 
valorem animalium quæ ſuperonerat poſt admenſurationem 
factam poluit in paſtuta, ultra quod debuit, & extractas liberent 
Baronibus de Scaccario ut inde reſpondeant Domino Regi. Si 
in com facta fuerit admenſuratio, tunc ad inſtantiam querentis 
exeat breve de Cancellaria, quod Vic' inquirat ſuper hujuſmodi 
ſuperoncrar ,& de averiis poſitis in paſturam ultra debitum nu- 
merum, vel de pretio Dom Regi ad Scaccar ſuum reſpondeat. 
Et ne Vic fraudem faciat Domino Regi in iſto caſu, concoida- 
tum eſt, quod omnia hujuſmꝰ brevia de ſecunda ſuperonertat, 
quæ excunt de Cancel irrotulentur, & in fine anni mittantur 
tranſcripra ad Scaccat, ſub ſigillo Cancellarii, ut videant The- 
ſaurius & Barones de Scaccar” qualiter Vic reipondeat de exiti- 
bus hujuſmodi brevium. Eodem modo irrotulentur breviade 
Rediſſeiſina, & mittantur ad Scaccarium in fine anni. 


It is to be obſerved that the waits of admeaſurement of paſture and of dower +. 4. 
are Vicountell, and arc not returnable,and the parties map thereuxon plead befoze - 


he fohertcke in the County. 


Both theſe vleas map be removed ont of the County Court by pone at the 


ſait of the Plaintiſe, withont ſhewing cauſe in the wzit, but at the ſuit of the De- 


lendant he ought to Wew cauſe. 
bb ou 
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where this Sfatute ſaith. Alic uando coram Juſt iciariis, that is, when 
the plea is removed befoze the Juſtices, there upon pleading, oz confeſſion betoze 
them after admeaſarement made and returned, fudgement ſhall be given by 
Regiſt.judic.fol. Juſtices but if the plea be not removed, the admeaſurement ſhall be enquired of, 
36.b.& 40.2. and made befoze the Sheriffe, and ſo be theſe wozds (aliquando in comir* co;am 
Vicecom) tobe underſtood, 
Regiſt. zudic ubi Dee the fudiciall wzit of admeaſarement of paſture granted by the Court of 
ſupra. common pleas foz making ofadmeaſurement, which wait is returnable befoze the 
Juſtices. 


Nec ſuper hoc hucuſque proviſum fuiſſet. ] pet 3 babe ana 
Anno 11. H. 3. in Retoꝛd in 11. H. 3. where a wit de ſecunda ſuperoneratione was granted, 
8 Statutum eſt, quod de ſecunda ſuperoneratione fiat reme- 


London. 
dium conquerenti ſub hac forma, Quod conquerens habeat 
breve de judicio, fi coram Julticiariis admenſurata fuerit pa. 


— 157. Re- ſtura.] The effect of which iudiciall w2it is, That the Sherife in the p2eſence of 
70 06% the parties, if they will be pzeſent, being warned, ſhall enquire by a Jury of the 
1 8 ſecond ſurcharge , and what cattell ſetondiy ſurcharged, and the value of them, 
5. E. 4.22. Vet. Which if it be found, and returned under the ſcale of the Dhertfe, and the ſcales ol 
N B. fol. 72. the Juroꝛs, the Juſtices ſhall adiudge damages to the party, and the cattell which 

ſarcharged after the admeaſurement made ſhall be fozfeited to the King , and the 

value ol them ſh all be eſtreated into the © xchequer, that thereof the King may be 


q Si in com fact fuerit admenſuratio, tunc ad inſtantiam 


Regit.157- querentis excat brevede Cancellaria. ] au bich wit pou may ind in the 
Regiſter. 

TempsE-r- ad- I De ſecunda ſuperoneratione. ] and here tt is to be known, at a 

mealurement 15. a 

18. F. 3.30 5. E. Walt de ſecunda ſuperonerat ione lytth not againſt any that ſurchargeth after a 


423. 8. H. 6. 26. fozmer admeaſurement, but onelp againſt them , againſt whom the wzit was 
F. N. B. 126i. hʒought. and which were particularly charged with ſurcharge in the wꝛit le all 
the Commoners, as well thoſe which ſurcharged not, as thoſe which ſurcharged, 
are to be admeaſared ; and therefoze it appeareth not who ſurcharged, but onely 
that are charged there with, and ſo found : Heretpon it kolloweth that a wilt 
de ſecunda ſuperonerat ione tyeth not againft any, but againſt them that were 
named, and thereof conviced in the firſt wait ; fo2 he cannot be charged with a 
ſecond, that was not culpable of the firſt : and therefozc none but ſuch as were 

named in the fozmer wait hail fozfeit thetr cattell, 4c. 02 peeld damages, 
Et ne Vicecomes fraudem fac Domino Regj. | Here is no- 
viſion made to pʒe vent the fraud of Sherifes- left by their fraud they ſhould pꝛe⸗ 

vent the King of his duty. 


CAP. IX. 


8 capitales domini diſtringunt feodum ſuum pro con- 
ſuetudinibus & ſer vitiis ſibi debitis, & medius fit qui te- 
nentem acquietare debeat, cum non jaceat in ore tenentis, poſt- 
quam diſtrictionem replegiaverit, dedicere demanda capitalis 
domini ſui, qui advocat in curia Regis juſtam diſtrictio. 
nem fieri ſuper tenentem ſuum, viz. ſuper medium: mult 
per hujuſmodi diſtrictiones hucuſque gravati extiterunt, 
= 


—— — 


2 
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per hoc quod medius (licet habetet per quod diſtringi poſſet) 


nas fecit dilationes antequam ad curiam venerit ad reſpon- 
dendum hujuſmodi tenentibus ſuis ad breve de medio: per hoc 
etiam quod durius fuit in caſu quando medius nihil habuir, in 
caſu etiam cum tenens paratus eſſet facere capitali domino ſer- 
vitia & conſuetudines exactas, & capitalis dominus ſervitia & 
conſuet. ſibi debitas renuebat percipere per manum alterius, 
quam per manum proximi tenentis ſui, & ſic amiſerunt hujuſ- 
modi tenentes in dominico proficuum terrarum ſuarum ali- 
quando ad tempus, aliquando toto tempore ſuo, nec fuit antea 
aliquod remedium in hoc caſu proviſum. Ordinatum eſt & 
proviſum in hoc caſu remedium in poſterum, ſub hac forma, 
Quod quam cito hujuſmodi tenens in dominico, habens me- 
dium inter ipſum & capitalem dominum, diſtringitur, ſtatim 
perquirat ſibi tenens breve de medio. Et ſi medius habens ter- 
ram in eodem comitatu diffugerit uſq; ad magnam diſtrictio- 
nem detur querenti in brevi ſuo de magna dittri&” talis dies, 
ante cujus adventum duo comitatus teneantur, & præcipiatur 
Vicecom, quod diſtringat medium per magnam diſtrictio. 
nem, prout in brevi continetur. Et nihilominus Vicecomes 
in duobus plenis comitatibus ſolemniter proclamare faciat, 
quod hujuſmodi medius veniat ad diem in brevi contento, 
reſponſurus tenenti ſuo. Ad quem diem ſi venerit , procedat 
placitum inter eos modo conjuncto. Et ſi non venerit hu - 
juſmodi medius, amittat ſervitium tenentis ſui, & a modo non 
reſpondeat ei tenens in aliquo, ſed (omiſſo illo medio) re- 
ſpondeat capitali domino de eiſdem ſervitiis & oonſuetudini- 
bus, quæ prius facere debuit prædictus medius. Nec habeat 
capitalis dominus poteſtatem diſtringendi tenentes in domi- 
nico, dum prædictus tenens offerat ei ſervitia debita & con- 
lucta. Et ſi capitalis dominus exegerit plus quam medius 
ei facere deberet, habeat tenens in hoc caſu exceptionem 
verſus dominum quam haberet medius. Si vero medius 
nihil habuerit in poteſtate Regis, nihilominus perquirat te- 
nens breve ſuum de medio ad Vicecomitem illius comitatus 
in quo diſtringitur. Et ſi Vicecomes mandaverit, quod 
medius nihil habet unde poteſt ſummoneri, nihilominus 
ſequatur breve de Attachiamento. Et ſi Vicecomes man- 
daverit, quod nihil habet per quod poteſt attachiari, nihilo- 
minus ſequatur breve de magna diſtrictione, & fiat 
B b b 2 proclamatio 
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proclamatio in forma prædicta. Si vero medius non habeat 
terram in comitatu in quo fit diſtrictio, ſed habeat terram 
in alio comitatu, tunc exeat breve originale ad ſummonendum 
medium ad Vicecomitem illius comitatus in quo fit diſtrictio. 
Et cum teſtificatum fuerit per illum Vicecomitem, quod nihil 
habet in comitatu ſuo, exeat breve de Judicio ad ſummonend' 
medium ad Vicecomitem illius cormitatus in quo teſtificatum 
fuetit quod habet tenemꝰ, & har ſecta in illo comitatu, quoulq, 
perveniatur ad magnam diitrictionem, & proclamationem, ſi- 
cu: dictum eſt ſupi a dt mec io habente terram in eodem comi. 
tatu in quo ſit diſtrictio. ft nihilominus Far ſecta in comitau 
in quo nihil habet ſicut dictum eſt ſup a de medio nihil ha- 
bente) quoulq; pe: veniatur ad magnam diſtrictionem & pro. 
clamationem, & ſic poſt proclamationem in utroque comitzu 
fact m adjudicetur medius de feodo & ſcrvitio ſuo. Et cum 
aliquando contingat, quod tenens in domin. co teoffarus eſt ad 
tenendum de medio per minus ſervi: um quam medius facere 
debuit capitali domino, cum poſt Hujumodi proclamationem 
attornatus lit ti nens capital domino, medio omiſſo, neceſſe 
habet tenens reſpondere capitali de mino de lervitiis & conl, 
quæ medius ei prius facere debuit, & poſtquam medius venerit 
in Curiam, & cognoverit, quod acquietare debet renentem ſu- 
um, vel adjudicetur ad acquietandum , ſi poſt huju: modi co- 
gnitionem aut judicium queremonia perveniat quod medius 
non acquierat teneatem, tunc excat breve de Judicio, quod 
Vicecomes diſtringa: medium ad acquictandum recentim, & 
ad eſſendum coram juſticiariis ad cenum diem, ad oſtenden- 
dum quare prius eum non acquietavit. Et cum per diltrictio- 
nem venerit, audiatur querens. Et ſi querens verificare potert, 
quod ipſum non acquietavit, ſatisfaciat de dainnis, & per judi- 
cium recedar tenens quietus de ſuo medio, & attornetur capi- 
tali dom no. Et ſi ad primam diſtrictionem non venerit, exeat 
breve de alia diſtrictione, & fiat proclamatio, & poſiquam te- 
ſtificatum fuerit, procedatur ad judicium, ſicut ſuperius dictum 
eſt. Et ſciendum eſt, quod per hoc ſtatutum non excluduntut 
tenentes, quin habeant warrantiam , ſi de tenementis ſuis im- 
placitentur, ſuper medios ſuos & eorum hæredes, ſecundum 
quod prius habuerunt, nec etiam excluduntur tenentes, quin 
lequi poſſunt verlus medios ſuos, lecundum conſuetudinem 
prius uſitatam, ſi viderint quod proceſſus eorum plus valeat 


Cap.9. IVelim,ſccond, 

r antiquam conſuetudinem, quam per iſtud ſtaturum. It 
ſciendum eſt, quod per iltud ſtatutum non providetur reme- 
dium quibuſcunque mediis, ted ſolummodo in caſu cum fir 
unus medius tantum inter dominum diſtringentem & tenen- 
tem, & in caſu quando medius ille eſt plenæ ætatis, & in caſu 

uando tenens, ſine præjudicio alterius quam medii, attor- 
nare ſe poteſt capitali domino, quod dictum ef pro mulie- 
ribus tenentibus in dotem, & tenentibus per legem 4 ngliæ, 
vel aliter ad terminum vitæ, vel per feodum talliatum, quibus 
pro aliquibus cauſis nondum eſt proviium remedium: ted 
Deo dante) alias providebitur. 


One miſchi fe hore firſt menlioned befo:e the making cf this Statute was, 


the great del yes wach were uſed in the waits of Meine, w which the procefſe ** 


at the com mon Lew wis ſummons; attacament, and diſtreſſe infutte; ond vt 
the tenent in default of the Me ſhe was pꝛeſenth diſtrained by the Lozd [32ra- 
mount whtch mi chie fappeareth by the pzeamb'e of this Aa: Foz remedy wherc⸗ 
ofa moꝛe ſpecdy zot ding is given by this Za in a wꝛit of Mme. 

Another miſchiefe was, when the Meine hid nothing within the fame County, 
loʒ there the tenant 1939 Withiur remedy, and though the M. ne hd ſutf ici nt in 
another County, the common Law extended not thercunto, in both which caſcs 
remedy is given by this Ad. 


Pro conſuetudinibus & ſervitiis, &c.] The difireſſc mult bee 
taken ſoz the cuſtomes oz ſervices which the Mun by reaſon of his tenure ought 
to doe to the Lozd, within which, ſute ſet vice to a Hundꝛed is compꝛehended, but 
not ſute reall, that is. by reſt ant ie. cilher to Hundzed, Leet, 02 Loucne, foz that 
is not by reaſon of his tenuro. 

But if the tenant be diſeroined fo fhe reli fe of the Y!cſne , o fo reaſonable 
ade, albctt they ate rather imyꝛovements of ſcrvices then ſervites, pet the tenant 
ſhall h ve a wzit of 3c inc, be:auſe theg grow by reafon of the tenure. 


Et medius ſit ] It ihre be 4. Lo2d, B. Meme, C. Meine, . tenant 
per avail, A the L 03d Paramount diſkrein D. fog ſervices 4c. he bʒingeth a walt 
of Meine agof:.ft C. and recovereth damages agatnft him, wherenvon ©. the 


Meme map h1vea wit of Mere againſt B but if B. plead nent Gittionn in n? 


detzult, the ſpecial; mat: er muſt be ſhewed, and not to take tho gcnecall illue, and 
lo ebery leine Mal: ha ve his Wit againſt his Meme. 


Qui tenentem acquietare debeat. here be tiv kinds of atqui 
tals one expꝛeſle, and the other tmplyed: eryꝛeſſe.ihꝛce manner of wales 
Firſt, by fine oꝛ deed, either at the creation ol the tenure, oz alter: ſecondiy by 
ack wedgement of atcquitall: th'rdly, by pzcſcri2ticn, 
Imylycd,five manner of waies: 
Firft, by owelty of ſervices ; ſecondly, bp tenure in frankalmoigne ; thirdly, in 
atriage; fourthly, by homage aunceftrell ; and ft: hty, in do wer. 


T In caſu etiam cum tenens paratus eſſet facere capitali Do- 
mino ſervitia & conſuetudines exactas, & capitalis Dominus 
ſervitia & conſuetudines ſibi debitas renuebat percipere per 


manum alterius, quam per manum proximi tenentis ſui, &c. | 


By the common Lawthe L o:d Paramount mia t have retaled his ſervices — 


6. E. 3.49. 10. H. 
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the hands of the tenant per availe, oz by the hands of tenant foz life , where the 
reverſion was over, becanſe the Meine oz he tn reverſion was his very tenant in 
pꝛtuity, toꝛ the which remedy is given by this Ac. 


Uſque ad magnam diſtrictionem. | This muſt be underftooer 
a wzit of Meſne returnable into the court of common Pleas, and not ofa wait of 
Me ne that is vicountell, andnot returnable, 

And although a wzit of Meſne be depending between the tenant and the Meſne, 
yct the Loꝛd Paramount may pꝛoceed, ic. foz ho ſhall not tarry till the matter be 
tried in the wait of Meine. 

But it appeareth bp Fleta, Si medius fic paratus ipſum tenentem acquietare 
de lervitiis, quod capitalis Dominus ab eo exigit, tunc ſecundum æquitatem 
jutis ſubrenierur tenenti per breve, vi. quod capitalis Dominus deſiſtat, and 
there the watt in that caſe appeareth. 

Et ſi medius habens terram in eodem comitatu, &c. 
Mere is pꝛobided a moze ſpcedy pzoceeding in the wzit of Meine , if the Meine 
had land in the ſame County. 


Et ſi non venerit hujuſmodi medius, amittat ſervitium te- 


nentis ſui, & a modo non reſpondeat, &c.] at the Meſne appear 
not at the grand diſtreſle, he ſhall be foze: judged,that is toſay,that the Meine ſhall 
loſe the ſcrvices of his tenant ol the tenements beloꝛe holden, and that the Meine 
being omitted, the tenant from thencefozth ſhall be attendens & re!pondens tothe 
chtefe L oꝛd by the ſame ſervices, as the Meine holdeth by. 

But it ts to be obſerved, that the immediate chicfe Lo2zd muſt be named in the 
ſo2e-judarr : fo2 albeit he be a ſtranger to the wit, and by his death the wit of 
Mane ſhall not abate ; pet in the iudgement he that is then immediate Lozd 
Paramount muſt be particularly named. 


Nec habeat capitalis Dominus poteſtatem diſtringendi 
tenentes in dominico, dum prædictus tenens offerat ei ſervitia 


debita, & conſueta. Pere thzee things are to be obler ved. 

1. That the tenant muſt offer and tender the rent oz ſer vice due upon the land, 
and not be ready only. by reaſon of the woꝛd (offerar. ) 

2. This muſt be done at the time, when the Lozd comes to diſtraine. 

3. That this Aa is to be under ſtood ol ler vices, and cuſtomes which the tenant 
may doe, as payment of rents, delivery of hertot-ſervice,oz the like; but extendeth 
not to perſonall ſervices annexed to the perſon of the Meſne, as homage, fealty.tc, 
fo2 he cannot ſap, J become pour man: noz ſweare to him fealty, it. But altet 
fozc tudger , then the tenant ſhall doe all manner of ſcrvices which the Meine 
ought to have done, foz then the Peſnaltp is extinct but as long as the Peſnalty 
remaines, the perſonall ſervices remaine with the Me!ne, Servit ia perſonalia ſe- 
q uuntur perſonam. ; 

Et ſi capitalis Dominus exegerit plus, quam medius ei fa 
cere deberet, habeat tenens in hoc caſu exceptionem verlus 


Dominum quam haberet medius. ] Mereby pꝛobiſion is made foz the 
tenant to take any advantage that the Meſne might do, if the chiele Loꝛd demand 
other ſervices then the Meſne ought to doe, albeit he be a ſtranger tothe avow!y. 

Si vero medius nihil habuerit in poteſtate Regis. | Here wb 


Lib.7. in Calvins poteſtate Regis is taken foz the power of the King to adminiſter iuſtite to his 
cale, cap Itineris, 
vet Magn, Chart. 
ſol. 154. 


biecs by his wzits.Poteſtas regia eſt tacere juſtitiam. Ste the firſt part ofthe 

Inftitates,(e4.1 99. 
And by thts bzanch remedy is given to the tenant where the Meſne had no 
thing, where he had no remedy by the common law, * «5; 
1 


Cap. 9. Weſlm, ſecond. 375 
Si vero medius non habeat terram in comitatu in quo fit 


diſtrictio, ſed habeat terram in alio comitatu, &c.] Here is reme- 
dy given to the tenant, where the Meine hath land in a fozratne County. 


« Adjudicetur medius de feodo & ſervitio ſuo. ] yere allo foze- 


tudger fs given in the caſes here mentioned, which is a better and ſpeedier remedy Mich 77. E. r. in 


then the common law gave. ; — 2 147- 
Et poſtquam medius, &c. cognoverit, &c. vel adjudicetur routes cats 


jet. N - E. 1. meſn-55. 
ad acquietandum, &c. {1 poſt, &c. medius non acquietavit te- e 


nentem. Medius, the heire of ths Meine ſhall not be loze · iudged within this E. 3 

— foz that this Act ſpeaketh of the Mcine onely, and not of the Meſne and 

is helres, 

;  Satisfaciat de damnis, & per judicium recedat, &c.] Chis 

bunch of the Statute giveth damages and foze-tudger, and the Plaintife cannot f 1 fe TA 

take damages, and leave the fo2e-tudger, but he mult either taks both, accozding 46. 3.31. 

to this bꝛanch oz neither of them. 49.E. 3.8. 
Et ſciendum eſt, quod per hoc Stat non excluduntur tenen- 


tes, quin habeant warrantiam. | By this clauſe the warranty of the te⸗ s.z 3.49. 
hant which was ever much eſteemed in law) ts ſaved and pzeſcrved, and many 
deeds compꝛehended both warranty and acquitall, 


Nec etiam excluduntur tenentes, &c.] ꝓcre the tenant hath ele- 


fon either to take the benefit of this act. by taking the pzoceſſe given by the ſame, 13 E.. meſa. 68. 
oz to take the pꝛoteſſe at the common law, and this was abundans cautela; fog 5©E-3-2 3- 

this Statute being in the affirmative, the tenant might have had election (if this ©5137: 
clauſe had not been) but abundans cautela non nocer : and the ancient Sages of 

the law did ever make things as plain, N leave as little fo conftrucion,as might be, 


© Sed ſolummodo quando unus fir medius, &c. ] ꝓereby it 
appeareth, that no foze-indger can be, but when there is but one Meine betweene 
the Lozd Paramount and the tenant. 
In caſu quando medius eſt plenæ ætatis.] Abet a feme covert 7 E. 2. meln. s. 


be not here excepted, yet by good conſtrudion ſhe is excepted. . 
E. 3. fol. 4. 


dine ptæjudicio alterius. Theſe woꝛds were ſpecially intended ol og gs ge . 
fettant in dower, 02 of tenant foz life,oz in taile with a remainder over;foz againſt Dyer 2-mar-1 04. 
them no foze-indger ſhall be giben, but their extent is farre moze large. 14. . a. tit · meſn. 

If the dileCoz, 02 any other that hath a defeaſible title in the tenancy doth 
{oze-itdge the meine, this ſhall not p2ctudice the dileiſee, oz him that tight hath ; 
foz they are within the remedy of theſe wozds, That every loze⸗iudger ought to 
be (ine przjudicio alterius. 

But if the daughter foze-indge the meſne , and a ſon is bozne aftcr the foze- 
ludge ment, the ſon ſhall not adold it; foz it was ſine præ judicio alterius, when 
the indgement was given. | 
\ Iftwoiopntenantsbzing a wzft of meſne, and the one is ſummoned and ſeve- 
red, and the other ſueth fozth, he cannot loze · ludge the meſne , betauſe he cannot 
reſpondere capitali domino de eiſdem ſervitiis & conſuetudinibus, quæ prius fa- 14 H.4 3. 
cere debuit prædictus medius. | 

So it is, if there be two topnt meſnes, and the one appeare, and the other make 
— foze-tudgement ſhall be,foz the lame cauſe neceflarily tolleaed upon the 

20s, 
They that are ſe(ſed in aurer droit, as the Biſhop in right ol his Biſhop2tcke, 19+E.3.tit.me:. 
02 the Abbot oz Pꝛioꝛ in the right of his Ponaftery, oz the like,ſhalt neither foze» Statham. 
fudge, noz be foze-iudged, becauſe it is to be intended, that it cannot be done {ne 
przjudicio alcerius, fo2 that the conſent of them is not had, which by law - the al- 
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34. E. z. meln 47. 


Wefim ſecond, Cap. io. 


teration ol any eſiate is requiſite, as the Deane and Chapter to the Bichop, and 
the Covent to the Abbot, P 203, xc, 

If the meine hanging the wꝛit of meſne againſt him alten by fine, albeit the 
right of the meſnalty paſſeth to the conuſee, yet the meine may be foꝛe tudged and 
the conuſee ſhall not take advantage of theſe wozds, Sine pra judicio altering, be- 
cauſe he came to the meſnalty,pendenre b: evi, and in tudgement ol law the meſne 
(as to the Plaintife) remaine ſeiſed of the melnalty ; foz, pendente lite nikil im- 


moverur. 


— — — — — 


CAP. X. 


— 


Um in itinere Juſtic proclamat fuerit, quod omnes qui 
brevia liberare voluerint, ea liberent infra certum termi- 
num, poſt quem nullum breve recipiatur, multi de hoc confi- 
dentes, cum moram fecerint uſque ad prædictum terminum, 
& nullum breve ſuper eos fuerit liberatum, de licentia Juſtic 
recedunt, poſt quorum receſſum adverſarii ſui ipſorum abſent 
2 brevia ſua porrigunt in cera, quæ aliquando per 
avorem, aliquando pro dono per Vicecomitem recipiuntur, & 
illi, qui ſecure credebant receſsiſe, ten ſua amittunt: ut hujuſ: 
modi fraudi ſubveniatur impoſterum, ſtatuit Dominus Rex, 
quod Juſtic in Itineribus ſuis ſtatuant terminum quindenæyel 
menſis, minoris vel majoris termini , ſecundum quod comit 
fuerit major vel minor, infra quem terminum publiceprocla- 
metur, quod omnes qui brevia liberare voluerint, ea liberent 
infra terminum illum. Et in adventum illius termini certificet 
Vicecomes capitali Juſtic itineranti, quot brevia habet, & quz, 
& quod ultra illum terminum nullum breve recipiatur,quod 
ſi receptum fuerit, proceſſus per illud factus pro nullo habeatur: 
excepto quod breve ceſſatum durante toto itinere relevari pote- 
rit. Breve etiam de dote de viris qui obierint al ſeiſiti infra ſum- 
monitionem itineris, aſsiſæ ultimæ præſentationis, & quare 
impedit, de Eccleſiis vacantibus, infra ſummonitionem pred, 
quocunq; tempore ante receſſum Juſtic recipiantur in itinere. 
Brevia etiam novæ diſſeiſinæ, quocunque tempore facta fuerit 
diſſeiſina, recipiantur in itineribus Iuſtic. 

Concedit Dominus Rex de gratia ſpeciali, quod illi qui ha. 
bent tenem in diverſis comitatibus, in quibus Juſtic itinerant, 
vel de quibuſdam ten in com' in quo Juſtic non itinerant, u. 
ment implacitar, & de aliis tenem' in comitatu, in quo luſtic 
non itinerant, implacitentur : ut coram juſtic apud 19810 
ve 


Cap. io. Weſlim. ſecond. 


vel de banco domini Regis, vel coram juſticiariis ad Afsi- 
ſas capiendas aſsignatis, vel in aliquo comitatu coram vic', 
vel in aliqua Cur Baronum, facere poſsint generalem at- 
tornat ad proſequendum pro eis in omnibus placitis in iti- 
nere Juſtic' pro ipſis, vel contra ipſos motis vel movendis, 
durante itinere. Qui quidem Attornatus, vel Attorn', ha- 
beat poteſtatem in placitis motis in itinere quouſque placi- 
tum terminetur, vel dominus ſuus ipſum amoverit, nec per 
hoc excuſentur , quin ſint in juratis , & aſsiſis , Coram eil- 


dem Juſtic.. 


Cum in itinere Juſtic' proclamat fuerit quod omnes qui 


brevia liberari voluerint ea liberent infra certum terminũ, &c.] 

Hereby is recited the miſchief which was befoze the making of this Aa, the 
remedy followeth. : 

Ut hujuſmodi fraudi ſubveniatur impoſterum, ſtatuit 


dom' Rex, quod Juſticiarii in itineribus ſuis ſtatuant ter- 
minum, quindenz, vel menſis, minoris vel majoris ter- 
mini ſecundum quod comitatus fuir major vel minor, 
infra quem terminum publice proclametur, quod om- 
nes qui brevia liberare voluerint ea liberent infra termi- 
num illum, & in adventu illius termini certificet vicecomes 
capitali Juſticiar' itineranti quot brevia habent & quæ, & 
quod ultra illum terminum nullum breve recipiatur, quod ſi 


receptum fuerit, proceſſus per illud factus pro nullo habeatur.] 
Upon this purview was great qui ſtion, whether the King might diſpenſe with 
this Law, and give a further dap, then hereby is pꝛeſtribed, and in the end 
adjudged that he might foz advancement and furtherance of Juſtice. Of this 
purview, the Mirror with te much alperity ſaith thus, Leſtatute de RO 
de briefes en Eyres eſt reprovable come repugnant a la grand chartre, que dit, nous 
ne veerons a nul droit, ne delaierons, Et pur quoy ſont briefes rebotables de au- 
dience; Eins ur le multitude des briefs,que adonques ſe ſoit, & pur le petit nombre 
des Juſtices perit droit de pluſors. 


yl Excepto quod breve, &c.] Here followeth five exceptions : 
1. The firſt is, that a TWrit abated map during the whole Epze, be 
amended. | 
2. Writs of Dower of the ſeiſin of men that dyed within the @amrions of 
Ser) ( which is by the ſpace of fozty dayes befoze the beginning of 
r. 


3- Alliſes of Darrein Preſentment. 

4. Quare impedits of Churches vacant within the afozeſaid Summons (hill be 
received at anp time befoze the departure of the Juſtices, 

5- Writs of ACiſe of Novel diſſeiſin, at what time ſoever the diſſeiſin was 
done, ſhall be received during the Eyze of the Juſtices. 


7 Concedit dom' Rex de gratia ſpcciali quod illi qui habent 


renem”,&c.] Here is an Act of grace, and therefoze it is termed — 
Cece e 


Flera li 1. ca. 19. 


Tr. 6 E 2. in 
Theſaur. Regiſt. 
fo. 19. F. n. b iy. E. 


Mirror ca. 5. 95 


Brit. cap. 2. Flera 
lib. i. cap. i. & 


Regi t. fa. 19, 20. 
F. N. B. 25. c. c. 
26. a. c. d. 18 E. 3. 
46 8 E. 3 20 


4 E. 3. Attorney 
18.8 E. 39.32 H. 
6-1. 33 H. 6. 49. 
34H. 6.51. 


E. z. 20. 18 E. 3. 
47. F. N. B. 25 E. 
Regiſt, 19, 3-+ 


Mai Ibr. cap-1 4- 
39 E.z2-15-34 H. 
6.25- 35 H.6-42. 


Feta lib, 24.64. 
Brit. fol. 70. a. 


Weſtm. ſecond. Cap. u. 


De gratia ſpeciali; foz where the King by his Pꝛerogative beloze this and other 
Statutes might by Letters Patents, oz by Wrtt under bis great Seal, grant to 
any Demandant 0z Pl, Tenant, oꝛ Defendant,to make Attozney in any Adlon, 
and to command the Judges to admit ſuch perſons to be Attozneys foz them: 
Now juſtly is this Ac tiled an Ac of Gzace, foz that the King gave his Ropall 
aſſent to this Law foz the quiet and ſafety of his Subjeas, giving them power 
hereby to make Attozneys tn cafes herein expꝛeſſed, whereby the King loſt ſach 
pzofit of the great Seal, as be fozmerlp recetved in ſuch caſes. Statutum ex 
gratia Regia dicitur, quando Rex dignatur cedere de jure ſuo Regio pro quicte 
& commodo populi ſui. 


I Illi qu]! habent, &c.] This Act extends aſwell to C02pozationg 
aggregate of many, as Patoz and Commonalty, and to ſole Cozpozations,as to 
pꝛivate perſons : and it extendeth e well to Juſtices in @p2e of the fozeſt, as to 
other Juſtices in © p2e; fee the fourth part of the Inftuuces,cap. Juſtices in Eyre, 
& cap. the Courts of the Foreſts, and the Regiſter ubi tupra foz claim 
of Liberties. 


Quouſque placitum terminetur.] By the Judgement againit 
the de lendant the Werranty of Attoznep is determined; fog therebo Placitum 
terminatur, but onelp to ſue Ctecution (which is the fruit of the Judgement) 
within the per: and if he ſuc out Execution within the per, he map pꝛoletute 
the ſame after the yer; but if he ſue out no Execution within the per, then 
after the peer is ended after Judgement, his Warrant of Attoznep is 
determined, 


J Attornatum generalem.] of this cenerall Attozney you ſhall 
often reade in our Boks, 


« In omnibus placitis in itinere.] This is not underſtood of 
an ACiſe of Novel diſſeiſin, foz it is querela, and not placitum Aſſiſe, whereof 
(as elſe where hath been laid) there is plentifull authozity tn our Books. 


Nec per hoc excuſentur quin ſint in Juratis & Aßeiſis 


coram eiſdem ] uſtic'. The wiſdom of Parliaments, and of the Dages of 
the Law hath ever been, that able and ſufficient men ſhould not (to the hindzance 
of Juſtice) be exempted fo2 ſervice fn Juries and ACſiſes. 


CHE Ah 

E ſervientibus, balivis, camerariis, et quibuſcunque 
receptoribus, qui ad compotum reddendum tenentur : 
Concordatum eſt er ſtaturum , quod cum dominus hujul- 
modi ſervient dederit eis auditores compoti , et contingat 
iplos eſſe in arreragiis ſuper compotum ſuum omnibus al 
locatis, & allocandis , arreſtentur corpora eorum, et per te- 
ſtimonium auditorum ejuſdem compoti, mittantur et libe- 
rentur proximæ gaolæ domini Regis in partibus illis, & a 
Vic, ſeu cuſtode ejuſdem gaolæ recipiantur, et carceri man- 
cipentur 


— —— äöäé nn — — 


— 
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cipentur in ferris, et ſub bona cuſtodia, et in illa priſona 
remaneant de ſuo proprio viventes, quouſque dominis ſuis 
de arreragiis plenarie ſatisfecerint. At tamen ſi quis ſic gao- 
læ liberatus conqueratur, quod auditores compoti ſul ip- 
ſum injuſte gravaverunt, onerando ipſum de receptis quæ 
non recepit, vel non allocando ei expenſas aut liberationes 
rationabiles , & inveniat amicos , qui eum manucapere vo- 
luerint ad ducendum coram Baronibus de Scaccario, libere- 
tur eis, & ſcire faciat Vicecomes (in cujus priſona fuerit ) 
domino, quod ſit coram Baronibus de ſcaccario ad ali- 
quem certum diem cum rotulis & aliis, per quos compo- 
tum ſuum reddiderit, & in præſentia Baronum vel auditor, 
quos aſsignare voluerint, recitetur compotus, & fiat parti- 
bus juſtitia, ita quod ſi fuerit in arreragiis, committatur 
Gaolz de Fleete, ut ſupradictum eſt. Et ſi diffugeric, & 
gratis compotum reddere noluerit, ſicut in aliis ſtatutis ali- 
bi continetur; Marlbridge cap. 23. diſtringatur ad venien- 
dum coram Juſticiariis, ad compotum reddendum, ſi ha- 
beat per quod diſtringi poſsit. Et cum ad curiam venerit, 
dentur ei Auditores compoti, coram quibus ſi fuerit in ar- 
reragiis, & ſtatim arreragia ſolvere non poſsit, committa- 
tur gaolæ cuſtodiend in forma predict”, Et fi diffuge- 
rit, & teſtificatum fuerit per Vicecomit', quod non fit in- 
ventus, exigatur de comit in comitatum, quouſque utlage- 
tur. Et ſit hujuſmodi incarceratus irreplegiabilis. Et caveat 
ſibi vicecomes, vel cuſtos ejuſdem gaolæ, ſive ſit infra li- 
bertatem ſive extra, quod per commune breve, quod dicitur 
Replegiare, vel alio modo ſine aſſenſu domini ipſum à pri- 
ſona exire non permittat. Quod ſi fecerit, & ſuper hoc 
convincatur, reſpondeat domino de damnis, per hujuſmodi 
ervientem ſibi illatis, ſecundum quod per patriam verifi- 
care poterit & habeat dominus ſuum recuperare per bre- 
ve de debito veyſus cuſtodem. Et ſi cuſtos gaolæ non habear, 
per quod juſticietur, vel unde ſolvat, reſpondeat ſuperior 
luus qui cuſtodiam hujuſmodi gaolæ ſibi commiſit, per 
idem breve. 


Servientibus. Every Writ of Account muſt be bzought again 

n her os Bailtſe, Recetver, 62 Gardetn fn Socage; and thcrefoze againſt a 
nt, oz againſt an Appzentice, oz a Controller,Durvepoz,Pellen- 
Cet 2 ger, 
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43 E.3.21, 
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ger, 02 the like, a Writ of Account lyeth not, unleſſe he be charged as Batlife 
02 ticcetver. 

A Gardcein fn Socage cannot be committed to pꝛiſon by fozce of this Ag, fa 
a Gardctn in Socage ie in loco parentis, and this Aa beginneth with Servienti- 
bus, and this wo2d Servientibus ts to be applped toBalivis, camerariis,& recepto- 
ribus; foz this Act ſon after this ſaith, Cum domini hujuſmodi ſervientum de- 
derit eis auditores &c. Where theſe wozds arc to be obſerved, viz. Domini. 
the Lozds oz maſters , and Servientes , ſervants, which wozd Servientes ex- 
tends to all; and therefo;e the Gardein tn Socage being no Servant, noz the 
Meir Lozd, c2 Paſter to not by this Act to be impziſoned, xc. 


＋ Balivis.] This wo2d is ſafficiently known, and ff Gardein in Socage 
occupy after the heit attain to the age of 14.yecrs, he may be charged as Batlife. 


© Camerarils.] Kecetvers were anciently called Chamberlains , be 
cauſe they were wont to keep the monep received in Chambers ſpecially povt- 
ded (02 th..t purpoſe ; pet cannot he be charged as Chamberlain in an account, 
but as 1Bailife, oz Receiver, ſoz the cauſe aboveſ 1d. 


Et quibuſcunq; receptoribus qui ad compotum reddend' 
tenentur. ] Receptores is a known wozd, and needeth no further cxplication. 


« Dederit eis auditores.] An account taken befoze one Anditoz, is 
not within the purview of this Statute; fo2 this Act ts tn nature of a Com: 
miſſion. and a Commiſion being made to two oꝛ nioze, cannot be executed by 
che alone. 

By this Act the Aaditozs are Judges of Reco2d.and therefoze by conſequence 
in an Acton of Debt foz the arrerages of an account befoze two oz moze Aud(- 
toꝛs, the Defendant ſhall not wage his Law. 

And by the ſame conſequence of reaſon , if the Lozd be found in ſarpluſ:ge 
upon the account determined by the Auditozs as an incident to their aathozity 
in an Action of Debt bzought by the Bailife foz this ſurplaſage, the Lozd ſhall 
not wage his Law, becauſe by fozce of this Aa (they being Judges of Recozd) 
no wage of Law can be allowed againſt their Recozd: and ſo was it adjudged 
in the Exchequer Chamber, as it is repozted in 20 H.6, But if the account be 
made befoze one Auditoz, this (as hath ben ſaid) is out of the Statute, and 
therefoze there he hall wage his Law; but the Lozd cannot be committed to 
p2iſon (fo2 the cauſe afozeſatd) by fozce of this Ac. 

In an Agion of account againſt a Receiver, foz 13.9, 4.d. oz any other 
ſum under 40. 8. the Sher iſe in his County Court ſhall not hold plea of it; and 
the reaſon thereof is, becauſe the Sherife cannot alligne Auditozs who (as hath 
been (aid) are Judges of Reco2d,and the County Court is no Court of Recozds 


Omnibus allocatis & allocandis.] By theſe wozds,if the Lozd 
be ſound in ſurpluſage, it is within their authozity, and therfo2e parcell of their 
Recozd, ond ſo in that caſe /a3 hath ben ſald) no wager of Law, 

But albeit the Auditozs do difaliow a juſt dem nd, pet ſhall he taks no aber- 
ment 02 at vantege upon tycſe wozds, againſt the Reco2d of the judgement of 
the Avdito2s: fc2, Judicium pro veritate accipitur, and Nemo poteſt contra te- 
cordum veri{icare per patriam : bat he hath remedy after by this Ad, by a (arit 
of Ex pane ta1s te his rclict, whereof moze hall be ſatd hercafter in his p20 
Pre place. 


ll Arreſtentur COrPOra eorum.] Note at the Common Law, the 
P26cce in Account was Summons, Attachment, and Diftrefte infinite; by the 


Otatute of Ma!lbr. a Writ of Monſtravit de compoto was given; & here by — 
bzanc 


Cap. 11, Weſtin. ſecaud. 


bzanch the body may be arreſted and ofter by this Ac pzoces of antlawzyis 
given in account, fo as after the actonat determined the body of the Defenvant 
map be erreſted c. 

Note the Wozds in effe — be ſuper compaum Gum, &c. arreſtentur 8 liberentur. 
ſo as the audit cas by iozce of this 4 oug t to commit him, ⁊c.pꝛeſently after the 
account determined. 


« Proxim# gaolæ Domini Regis. This is intended of the next 
Gaole, though it be not in the ſame County, fo2, as it hath bin ſaid, the Sta⸗ 
tute is in nature of a Commiſſion, and thereloze this wozd proximæ mutt be 
purſaed. 


Et a Vic ſeu cuſtode ejuſdem gaolz recipiantnr.] 
The Auditozs muſt make a warrant in w2ittng under their ſeales to the She» 
riſfe upon the ſpectall matter, and thereupon the Sheriffe onght to receive the 
accountant in cxecution, 


Carceri mancipentut in ferris.] Herebp it appeareth that the 
Sheriffc ought to keep him in lalva & ara cuſtodia, and hath power by this Ac, 
{f ned require, to lay Jrons upon nim fo: his Cafe ke ping; but this the Gaoler 
tonld not have done by the Common Law, as by all our ancient Authozs tt 
appeareth. 


De ſuo proprio viventes.] By this clauſe it appeareth, that he 
that is ſo impʒiſoned malt live of his owne. 


© Auditores compoti {ui ipſum injuſte gravaverunt) 
By this clauſe is the Writ of Ex parte talis given to the accountant, if the 
Anditozs aſſigned by the Lozd either charge him de recepris quz non tecepit, 
vel non allocando ei expenſas aur liberationes rationabiles, and this Writ is 
in nature of a Commiſſion to the Barons of the Exchequer, fe: that they are 
the doberalgne Auditozs of England tc heare and audite the account, Et quod 
fiat Juſticia partibus. 

But this Writ lieth not, but where the account is taken befoze Auditozs 
aligned by the Lozd, foz if there be a Writ of account bꝛought, and the Court 
afigneth Anditozs, there lieth no Writ of Ex parte talis, foz in that caſe he 
ought to ſhew his gricfe to the Juſtices, and thep ought to doe him Juſtice, 
and the Writ of Ex parte talis is grounded upon this Ad, where the Lozd al⸗ 
ügneth Auditozs, 


Quad fit coram Baronibus de Scaccario.] Che Writinthe 
Regiſter, and F. N. B. ubi ſupra, is Coram Theſaurario & Baronibus noltris de 
Scaccario, but it ought to be coram Baronibus de Scaccario atctozding to this Ac, 
and that the rather, becauſe the Barons are (as hath been ſa(d) the Soveraigne 
Auditozs of England, and herewith agreth Fleta. 

Upon fureties found he ſhall be at large to follow his Writ of Ex parte talis, 
befoze the Warons, but if it be found that he was tn arrerages, he ſhall be tn exe- 
cut ton age in. 


Et ſi diffugerit, & gratis compotum reddere noluerit, &c. 
Vide Marlebridge whereby the Writ De monſiravit de compoto is given, 


Et ſi diffugerit & teſtificatum, &c.] pere is pꝛoces of out- 
laboʒy given in account. 
Et caveat ſibi Vicecomes vel cuſtos ejuſdem gaolæ 


ft fit infra libertatem. This Ac extends to all Bæpers of G2oles, 
and 
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Britton fol 30. 
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13 E. 3. barre 253 


4E. 3. account 74 
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Fleta l. 2. ca. 64. 


Diet 36 H. 3. c. 64 


Marlb. ca. 17. 


Fleta ubi ſupra: 


1111423. 
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dce 1 R. Ac. 1. and therefoze if one hath the keping of a Gaole by w2ong, oz de (ao, and 
ſaffercth an eſcape; he is within this @tatutc,as well as he, that hath the ke ping 
of it de jure. 


Sine aſſenſu Domini.] and this adlent may be by paroll 
27 H.8 24. b b 2 
7c. ball be a ſufficient barre in an Acton of Debt bzought foz the eſcape. 


per Curiam, 


C Et habeat dominus ſuum recuperare per breve de 


debito, &c.] There was no Action of Debt againſt the O aoler foz an eſcape 
11.4.2. ier at the Common Law, but the party was d2iven to bis ſpecial Agionupon his 
4. 1.322-16E.z, Caſe, which Action was grounded upon a Treſpalle oz wzong, and not upon any 
damag.$1.13E.3. contract in ded 02 in Law, but this Ac firſt gave the Acton of Debt againſt 
barce 253-42 Al. the Gacler, which had let one to eſcape, which was committed to pꝛiſon by 
Pl-rt- 45 E-3-1 audftozs fo arrerages of account, but it lleth not againſt the Gaolers Cxecys 
51.6.7 . 70ll.8 6 to2s, becauſe it is a Treſpaſſe, and befoze any other Aa of Parliament bythe 
Dicr 10 Eliz.275 cquitp of this Aa an Action of Debt did lie againſt the O aoler foz an eſcape in 

Court Pipowders, and ſo in all other caſes. 
1 R. 2. cap. 12. Atter wards the Statute of 1 R. 2. foz a further declaration gave the Aalon 

againſt the Garden of the Fleet. 

But albeit this Ac, and the Statute of 1 R. 2. alſo doth ſpeake per breve, pet 

A bill of Debt licth alſo by the equity of this and that Statute, albeit it hath 
4: Al:p.rr. bern holden to the contrarp, bat ſince it hath been often adjudged that a bill of 
Hs. debt is maintenable upon the ſaid Aas. 


Kean Now foz as much as the Statutes doe give recovery by Writ of Debt, inct- 

'6E.3.6m-31- ently, they doe give damages alſo, 

Libatolee- This Act doth extend to feme coverts and infants, that are kepers of 

Wictinghamscaſe Gaoles, to charge them in an Action of Debt foz the eſcape of one in exe- 
cut ion. 

berrap.a5; C Reſpondeat ſuperior ſuus, qui cuſtodiam hujuſmodi 


bange, gaolæ ſibi commilerit.] This is to be underſtod, when one that 
bath the cuſtody of a goal of fre hold oʒ inheritance,committeth the ſame to ano- 
ther that is not ſuſticient, his ſapcrioz ſhall anſwer ſoꝛ the eſcape of the pʒiſoner; 
But he ſhall not have the Acton of Debt againſt the ſaperio2 as long as the in. 
ferio2 is ſuffictent. 

11E.:-Debr2zz, The Mapoꝛ and Citizens of London habe the Sherivalty of London in fe, 

11 ELUi: 278, and the Sheriffes of London are Gardeins under them, and removable from 
yeare to peare, in this caſe the Sheriffes of London are Gardeins, and the 
Mapoꝛ and Citizens their ſupetioʒs; and though the F@heriffes appoint ake- 
per under them, pet he is not within this @tatute , becauſe it is intendable when 
the Gardein commeth in by him that hath the freehold oz inheritance in the cu⸗ 
ffody, foz this Aa doth extend but unto two ſach degrees. ſoʒ there cannot be two 
ſuperi02s within this Aa, but one ſaperioar and one tnfertonr. 

El. ui ſupta. The Duke of Norffolk being Parſhall of England of inheritance, and ha- 
ving authozity to make a Deputy doth make a Deputy, who bath the tuſtody el 
the 3 is the Gardein, and the Dake of Norftolk his ſuperfour within 
this Ag. 


CAP, 


Cap.12. Weſtm. ſecond. 


CAT £ FE 


Uia multi per malitiam volentes alios gravare, procu- 

rant falſa appella fieri de homicidiis, et aliis feloniis, 
er appellatores nihil habentes, unde domino Regi pro 
falſo appello, nec appellatis de damnis reſpondere poſsimt: 
Staturum eſt, quod cum aliquis fic appellatus de felonia 
ſibi impoſita ſe acquietaverit in curia Regis modo debito, 
vel ad ſectam appellatoris, vel Domini Regis: Juſticiarii 
coram quibus auditum erit hujuſmodi appellum et termi- 
natum, puniant appellatorem per priſonam unius anni, et 
nihilominus reſtituant hujuſmodi appellatores damna ap- 
pellatis, ſecundum diſcretionem Juſtic', habito reſpectu ad 
priſonam vel arreſtationem quam occaſione hujuſmodi ap- 
pellorum ſuſtinuerint appellati, & ad infamiam ſuam, quam 
per impriſonamentum, vel alio modo incurrerunt, & ni- 
hilominus verſus dominum Regem graviter redimantur. 
Et ſi forte hujuſmodi appellatores non habeant, unde 
prædicta damna reſtituere poſsint, inquiratur per quorum 
abbettum formatum fuerit hujuſmodi appellum per maliti- 
am, ſi appellatus hoc petat. Et ſi inveniatur per illam in- 
quiſitionem, quod aliquis ſit abbettator per malitiam, per 
breye de Judicio ad ſectam appellati diſtringatur ad veni- 
endum coram juſtic. Et ſi legitimo modo convictus fue- 
rit de hujuſmodi abbetto per malitiam, puniatur per pri- 
ſonam, & teneatur ad reſtitutionem damnorum, ſicut 
ſuperius dictum eſt de appellatore. Vide ami R, 2. cap. 13. 
Nec jaceat de cæiero appellatori in appello de morte ho- 
minis eſſonium, in quacunque curia ubi appellum fuerit 
terminandum. | | 


* 

Ep the woꝛds hercof it appeareth, that befoze this @tatute the Defendant 
being duly acquited, hoald recover his damages, but that is to be underſtod in 
8 Writ of conſpiracy, wherein he ſhould recover damages foz ſatisfaction in 
regard of the infamy, tmpzifonment ,and veration done to him, and farther that 
the parties convicted ſhould be finedto the King and (mp3iſoned, which, J have 
read, began in this ſozt beſ03e the taigne of H. i. They which plotted, o2 com- 
palled the death cf a man under pzetert of Law by bzinging of falſe appeales, 
02 pzeferring untrue indictments againſt the innocent of lelonp, who be- 
— acquitted, both the appellant and his abbettozs were to ſuffer 

eath. 


But 
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See the Mirror 
c. 4 de homicide 
48 E. 3.22 
Stamf. Pl. Cor. 
167. c. F. N B. 
114 f. Regiſt. 134. 
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24 E. 3.24.27 Afl. 
$9- Tr. 18 E. z. 
Coram Rege. 


Rot. 148. 43 E. 3. 


conſpir. 11. 


Paſch. z 0E. 1 Co- 


1am Rege. 


Northampt. Joh. 


de Boſco, &c. 


Hil. 26 E. 1. Co- 
ram Rege. Leicꝰ 
Will. Burnell. 
22 Afl. 39. 40 All. 
p. 18.40 E. 342. 
33H. 6. 2. 14.7.2 
26 H. 8. 3. 4. Fiſt 
part of che Inſt i- 
tutes, ſe ct. 208. 

9 H. 4.2. 9 H. 5. 2. 


20 E. 4 6. 


22 Aſſ. p. 77. 


Term. Mic. 21E. 1 


Coram Rege. 


Rot · 276. Hoy- 


lands calc. 
6 E.3.33. 


Mich. 34 E. 1. 
Coram Rege. 
Linc' Rot. 19. 
Potius ſtultitia 
qu am falſitas. 


Wefim. ſecond. Cap.1z, 


But King H.1. by authozitp of Parliament did mitigate the ſe Ueritp of this 
aurctent Law (left men ſhould be deterred and afratd to accuſe) and did ezdaine 
that if the delinquents were conviced at the ſuit of the party, they ſhould make 
ſattsfacton, and be fined and impziſoned: But il they were conviged by judge, 
ment at the ſuit of the King, (whom they pzetended to intitle to the fozfeiture) 
then they would loſe the freevome of the Law; thep Could be ſo infamous ag 
never to be any witneſſe,o2 to be ofany Jury: Chat thep ſhould never come in 
oz neare the Kings Conrt, but make their Attourntes ; that ther, their wives, 
and their childzen, would be caſt out of thetr houſes, and their houſes pzoſtratey, 
their trees eradicated and ſabberted, their meadowes ploughed up and waſted, 
every thing to be deſtroped which nouriſhed oz comfozted them, in reſpca of the 
villany, and ſhame done to the delinquent, all againſt nature and ozder, 
foz that the delinquent ſought the blod of the innocent under pzetext and 
colour of Law, and this in later bokes is called a villanous judgement , 
all which in caſe of conſpiracy remaine a conſtant Law to this day. Bat thig 
Aa doth give the party a ſp&edier remedy fo2 his ſatisfaction then he had befoze, 
as hereafter ſhall appeare. 


C Per malitiam.] Thefe wozds doe open divers windowes fo 
the better underſtanding and inlightening of the generall wozds of this 
Statule. 

1. If the appella be firſt indicted of the felony whereof he is appealed, the 
appeale ſhall not be under ſtod to be commenced per malitiam, becauſe the Plain 
tiffe hath a found at ion to build upon, viz. an indiament by the othe of twelve 
02 moze men, ſo as it ſhall be pꝛeſumed that the Plaintiffe was moved to his 
appeale by the india ment. & non per malitiam ; fog in thoſe dapes (as pet it 
ought to be) india ments taken in the abſence of the party were fozmed upon 
plain and direc pꝛolłe, and not upon pꝛobabilities 02 inferences : but if the ins 
dictment be inſufficient, then it is in judgement of Law as no indlament, and 
then the appeale map not withſtanding be commenced per malitiam, & kc in ſmi. 
libus, 02 if it be a god india ment, and found alter the appeale commenced, pet 
may the appeale be commenced per malitiam. 

2. If one be appealed of murder, and it is found by verdic that he killed him 
le defendendo, this ſhall not be ſafd to be per malitiam, becanſe he had a juſt 
eauſe, foz Quod quiſcue ob tutelam corporis ſui fecerit, jure id feciſſe videtur; 
et lic de ſimilibus. 

3. The heire oz other near ofkin map abbet the wife Plaintiffe in the ap- 
peale , Et fic adjudicatur cuod. pater, mater, frater, &c. non ſunt in caſu hu- 
jus ſtatuti ratione propinqu tatis ſanguinis, & ad eos pertinet prædictam monem 
ulciſci : Hoylands Caſe, and cannot be ſaid to be per mali tiam. 

4+ Malitia referreth onelp to the pzocurers and abbetto2s, as it appeareth by 
the erpzefſe wozds ofthis Ad. 


C Falſa appella. Sone after the making of this Statut, the wiſe 
and her ſecond husband bzought an appeale foz the death of her fozmer husband, 
the Recozd ſaith, Non poteſt eſſe appellatrix pro more prioris mariti, &c, 
ipſa pro repellend' pxna ſtatuti pro falſis appellis advocat appellum ſuum eſſe 
juſto, nec fal ſum, licer fit caſſatum, & licet illud proſequi non poteſt, quia habet 
virum; quz quidem cauſa potius eſt cuædam ſtultitia, quam falſitas, ideo ex 
gratia curiæ conceſſ. eſt in przſent' aliorum juſticꝰ de banco, poſtquam priſoram 
5. dierum habuerit, quod finem fac cum Rege. 


C De homicidio & aliis feloniis.] gyis is not onely in- 


tended of ſuch offences as were felonies at the making of this Ad, but of all 
15 h — alſo, as have been made kelontes by anp Ad of Parliament ſince 
s Ac, 


C. Fe 


— — — 


— — —ñäͤ 


Cap. 12. Weſtm. ſecond. 385 


C Se acquictaverit in Curia Regis modo debito. 


This Statate doth extend both to acquitals in Ded, and to acquitals in Law. 

Acquitals in dæd, as either by verdic , oz by battell, and in that caſe Regin.z,.s, E.? 
when the Plaintiffe pe los himſelfe creant,oz vanquiſhed in the field; the judge, 73-41 E-3-Coro, 
ment ſhall be that the ſhall goe quite, and that be ſhall recover his da- 9. 2 1.6. Cor. i: 
mages againft the a but if the Plaintiffe had ben Caine, then no judge» a 
ment can be given againſt a dead perſon, 

Acquitals in Law, as if two be appealed of felony,the one as pzincipall,and the 
other as acceſſarp, and both of them plead not guilty, c. and the Jury doth ac 
quite the pzincipall, in this caſe by Law the acteſlary is acqaited, and ſhall recos ;; H. 6.2.3 H. 5. 
ver damages by this Ac agatnft the appellant,. c. oz map have his Writ of Con 
ſpiracy at the Common Law. 

But if the pzincipall be acquited by verdi, pzoces depending againſt the 41 Al. 24. 
acceſſozy, the acceſſozp ſhall not recover damages within this @tatate, becauſe 
no Jary can be retourned to aſſeſſe them. 

It one be appealed as acceſozp to two pzincipals, one ofthe pzincipals is ac- ; Mar. 120, Dier 
quited, the acceſſoʒy ſhall recover no damages untill the other pzincipall be 


acquited. 
Ifthe Plaintiffe in an appeale be non-ſait, and the Defendant is arraigned 
at the ſuit of the King, and acquited, he ſhall recover his damages by this Aa, 4' 31.24.46 E 
toz the wozds be, Vel ad ſectam appellantis vel Domini Regis, bat this ſuit of 3 
the Bing muſt be intended upon the appeale after non · ſuit, foz an acqutall upon Sean 2 pb 
an indictment is not within this Statute. 135. F. N.B. 21. 
Foz debito modo acquiĩetatus, ſ& 9 H. 5. z. that the Defendant being atquit ed 
by verdia, pet it his life was never in jeopardp either in the oziginall;o2 pzoces, 91H. 5. 2. 20. 4. f. 
though it be in default of the Plaintitke himſelfe, pet is he not debito modo 9 H. . 
acquietatus within this Statate. 2.700 
The wife of Copleſton bzought an appeale ofmurder againft Scowell,and fibe paſck 15 El: 
of his ſervants as pzincipals by being pzeſent, atding and abetting Stowell to Coram lage.“ 
commit the mur der, and Scowell appeared, againſt whom the Plaintiffe declared Hier Manulerip: 
with a ſunul cum of his five ſervants, and Srowell pleaded not-guilty, and p30* 
telle was continued again the other ve, and bp berdi> it was found that 
Stowell killed Copleſtone in his owne defence, whereupon he was acquited, 
and had his pardon of grace; and it was reſolved by all the Judges of England, 
that this acquitall of him was in Law an acquitall of all the other five that 
were charged as pzinctpals by being pzeſent, alding, and abbetting, and 
Stowell could not upon this Statute recover damages foz the cauſe befoe 
remembzed. 
If the Defendant plead that there is a nearer heire. and iNae thereupon ta- : 
ken, and found foz the Defendant, he is diſcharged of the Action, but is not 
acquited of the felonp within the purview of this Statute; ſo it is if the Delen · K 0 
— — diſcharged by Clergy, he is not acquited within the. pur biet ofthis '7 Cor. 386 
akute. 
If the Defendant wage battell, and the Plaintiffe demurre upon it, and it is 
adjudged againſt the Plaintiffe, the Defendant is diſcharged of the appeale, 
— bee is not acquited, untill he be acquited of the fa at the ſuit of the 
ng. 


C Damna appellatis ſecundum diſcret Juſticiar” habito | 
22E. 3. Coro. 270 


reſpectu ad priſonam.] Zhough this bzanch bee generall, yet every 8288 c. 16. 
appellee wall not upon bis acquitall recover damages, foz if a Ponke be B. 17.9... <a 
appealed, oz a feme covert be appealedalone without her hasband and ac - Lib. 11. fel. yy. 
quited, thep cannot recover any damages by this A in reſpec of their dil - Magd.Coll.caſc. 
ability, foz the generall wozds of this Act doth not enable any to recover 
damages that thereunto was diſabled by Law, But if an appeale bee «inde Jo? 
bzought againſt the husband and wike, = thep be acquited, damages 8 T0. 
dd hall 


386 Weſim. ſecond. C ap. iz. 


wall be given to the busband alone foz his damage, and to the husband and wile 
loʒ the damage of the wife. 
And where ſeverall perſons be acquited, the damages muft be ſeverall, fo the 

woꝛds of the Statute be Habito reſpectu ad perſonam. 
we os, But then map be demannded, what remedy hath the Ponke oz feme covert 
London 81 6.5.6 being ſolely appealed: Theanſwer ia, that they have noremedy by this &tatate, 
24 E.3.73. but the Abbot and Ponke, and the husdand and wile map have a Writ of Con» 
ſpiracy at the Common Law. 

Wheaſoever any is acquited by verdic, and pet his life was never in jeopar 
dp, either by reaſon of the errontous pꝛoces, 03 oziginall, oz otherwiſe, thong 
this be within the letter of the Law, pet it is out ofthe meaning, and theretoze 
the Defendant in that caſe ſhall recover no damages. 


J Ad infamiam ſuam.] ez a mans fame is above all things to 
be repaired, 


Cars. Omnia ſi perdas, famam ſer dare memento : 
Qua ſemel amiſſa, peſtca nullus eris. 


9H. 5. 2. abi ſupra 


Et ſi forte hujuſmodi appellatores non habeant, &c. 


: inquiratur per quorum abettum.] at the Defendant in an le 
Fwy — be Kun befoze — ol Niſi prius, albeit they habe but delegatam — 
19. 10 E.4.14. pet ſhall thep inquire of the inſutfictency of the Plaintiffe, and ofthe abbettozs, 
Bier 3 Mar.120. and the wozds of this Ac are, Quod Juſtic' coram quibus auditum fuerit appel- 
Tr. P E. 3 lam et terminatum hut that great over · ruler experientia hath ruled, and ober ruled 
Lend tt by pꝛecedenta, that thep cannot give judgement foz the damages. 
This inſufficiency of the Plaintitfe in the appeale muſt be found by the Jury, 
__——_— come in by the averment of the party, and ſo it is in other 
t 
\E.4.3.31.,.6. But dere it map be demanded, What ifthe Plaintiffe in the appeale be ſuf- 
AE. 1. Cor. 306. ficient foz part of the damages, and not foz all, map not the Defendant by this 
26 H. 8. 3, 4. Ac recover part againſt the Plaintiffe, and part againſt the abbettozs + And 
Tr.3o0E-1.ubiſup tt is reſolved that he muſt recoder either all againſt the Plaintiffe, oz all againſt 
the abbettoʒs, and not by parcels, ſo as if the Plaintiffe be not ſaffictent fo2 the 
whole, the Defenvant ſhall recover the whole againſt the abbettozs, foz prædicta 
damba & ommia damna, are all one. 

At is a certain concluſion upon theſe wozds of the Statute, that where 
damages ſhall not be recovered againſt the Plaintiffe, there none ſhall 
bee recobered againſt the abbettozs; Alſo where the Plaintiffe is ſufft- 
cient and fo found by the Jurp, the abbettozs Gall not be inquired of. 


Abbettator per malitiam. ] gbbettozs were found (upon the as 
— 3 quitall of the Defendant) by name, Et quod procuraverunt, inſtigaverunt & 
from. abbettaverunt prædictum querentem ad capiendum & proſequendum appellum 
prædictum in forma prædicta, and ſaid not per malitiam, and pet allowed ol. But 
_ the ſarer way is ts purſue the wozds, falſo & per malitiam, actozding to 

this Ad. a 


Per breve de judicio ad ſectam appellati diſtringatur, &c. 


— £34 nd 3- This Writ is given in lien of the Writ of Conſpiracy at the Common Law, 
Tr.19E.2.Coram the abbettozs comming in upon this pzoces map travers the abbetment, becauſe 
Rege.Kor-82 tdey were eftrangers to the verdic, and if the Defendant that ſueth the diſtreſle 
40 E. 3. dam. 25. he non⸗ ſutt, pet may he have a new Writ, and it is not peremptoʒy to him. And 
3 39E-1.ubi albeit the Jury finde neither the time, noz the place where the abbetment 

3 was, pet it thep finde the abbettozs, it ts ſuffictent, foz when the Plaintiffe ap 


22 E.q. Coro. 45. peareth, the Defendant may ſhew time and place in god time. Note 


Cap.13.  Weſlm, ſecond. 


Note in 46 E. 3. the Court granted firſt a Venire facias , and then a 
Diſtreſſe, but it ſeemeth that the Pꝛoceſſe given by the Statute is a Dt- 
fireſſe infinite. 

But if the Jury give to ſmall damages, it being but an Enqueſt of office, the 
Plaintife may habe an oziginall Writ of Abetment, and Count fo greater dama» 
ges. Vide 8 H. 6. cap. 10. 

Note Reader, that Judicfall Pꝛecedents, and the right Entries of Pleas upon 
this (02 any other) Statate are god Jnterpzeters of the ſame, and of queſtions 
that have been, 02 map be moved thereupon. 


Nec jaceat de cætero appellatori in appello de morte 


hominis eſſonium.] Zhe Defendant that is appealed of the death of man 
ought to have convenient expedition, and not to be detained in pziſon, oz to live 
under the inkamp of a murtherer longer than there is cauſe : and this Statute 
was chiefly made fo2 the benefit of the Defendant. 

vide the Statute of 1 E. 3. cap. 7. Parliament' primo, & Statut' de 1 R. 2. 


cap. 13. 


— —— _— —— — 


C 


Uia etiam Vicecomites multotiens fingentes aliquos 

coram eis in Turnis ſuis indictatos de furtis, & aliis 
maleractis, capiunt homines non culpabiles, nec legitimo 
modo indictatos, & eos impriſonant, ut ab eis pecuniam 
, e „cum legitimo modo 38 duodecim juratores 
non fuerint indictati: Statutum eſt, quod Vic' in Turnis 
ſuis, & alibi, cum inquirere habeant de malefactoribus per 
przceptum Regis, vel ex officio ſuo, per legales homines 
ad minus duodecim faciant inquiſitiones ſuas de hujuſmodi 
malefactoribus, qui hujuſmodi inquiſitionibus ſigilla ſua 
apponant, & illos quos per hujuſmodi inquiſitiones invene- 
rint culpabiles, capiant & impriſonent, ſecundum quod 
alias fieri conſuevit. Et ſi aliquos aliter impriſonaverint, 
quam per hujuſmodi inquiſitiones indictatos, habeant hu- 
juſmodi impriſonati actionem ſuam per breve de impriſo- 
namento verſus Vicecom' , ſicut haberent verſus quamcun- 
que aliam perſonam , qui cos impriſonaret ſine Warranto, 
Et ſicut dictum eſt de Vicecom' obſervetur de quolibet ba- 
livo lidertatis. 


T Quia etiam Vicecomites multotiens fingentes aliquos 


coram eis iti Furnis ſuis indictatos de furtis & aliis malefactis.] 


Two things are p2ovided, oz rather declared by this ad: 

1. Per legales homines ad minus 12. faciant inquiſitiones. 
That Indlaments in Tournes ought to be found by 1 2, at the leaſt. 
Dod 3 C Legales 


46 E. 3. Coror.. 
102. 

2 E. 2. Action 
lur leſtatut. 28. 
8 H. 6. cap. io. 

F N. B. 115. i. 
Kelwey 21. 

Ir. 30 E. 1. Co- 
ram Kege. Rot. 2 
Hil. 35 E. 1. ibid. 
Rot. 19. Tr. 19 E. 
2. ibid. G . Mich. 
14 H.. ibid. Rot. 
76. Tr. 14 H. 7. 
ibid Rot. 7 4. Hil. 
10 H. . ibid. Rot. 
38. Mich. 19 H. 7. 
ibi. Kot. 37 Liure 
de Enti ies. Raſt. 
50. & 297. 

Sta nt Il. Cor. 
297. 


Fleta li.3. ca. 4” 
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F. N. B. 165. 


\ ide cap. Itineris 


28 E. 3. cap. 9. 
F. N. B. gt. 
cap. 144 1. 250.4. 


I. 


1 E. z. Parliam. :. 
cap. 17. 


1 R Jo CJ 4- 


3 E. 4. c. 2. 4 E. 4 
31. o E.4-5-lib.g. 
l. 96. Strata 
Marcella. 


Weflm. ſecond. Cap.1z, 


q Legales homines.] Poze ſhall be ſald hereof when we come to the 
eight and thirtieth Chapter of this Parliament, and the ninth Chapter of Arti- 
culi ſuper Chartas. 


C Ut ab eis pecuniam extorqueant.] his is the greatett in. 
juſtice, when the innocent under colour of Juſtice, whereby he onght to be pꝛo⸗ 
tected, is oppzelſſed, and w2oaght to give monep to redem bis vexation: Thier 
things (it is ſad) overthzew the flouriſhing eſtate of the Roman Empire, 
Latens odium, Juvenile conſilium, & Privatum lucrum. 

By this Act pou map ſee that Jai ice was pꝛetended, and ſoʒdid Lucre inten- 
ded, which this Aa in relief of the innocent pꝛovideth to pꝛevent. 


C Per. præceptum Regis.] That is, by the Kings Writ oz Ciml 
ſion; but thereupon grew ſo many evils 4 miſchiefs foz the ſingular p2ofit of the 
Sherifes, that by a latter Statute it fs pzovided that no ſuch Writs o; Com- 
miſſions ſhould be granted to them; ſo as at this dap the @herifes cannot pꝛocæd 
in thoſe caſes per prxceprum Regis. Sc hereafter how this power Ex officio 
is reſtrained. 


C Qui hujuſmodi inquiſitionibus ſigilla ſua apponant,] 
The 2. part is, that the Jurozs do put their Seals to the Jnquiſitions oz Jn: 
dittments. 

By a latter Statute, theſe Indiaments are to be by a Roll indented, whereof 
one part is to remain with the Indidozo, and the other part with him that takes 
the Enqueſt. 

This Ad of 1 E.;. doth extend to Pzeſentments 02 Jndictments,not onelp 
in Tourns, but in Lets alſo, and the like. 

Dee the Statute of 1 R. 3. of what quality, hability, and livelphod, the Jndi- 
(029 in Tournes and Lets ought to be. . 

But ſuch cozrupt and partiall pzoce@dings upon Pꝛeſentments and Jndi- 
ments befoze the Sherife Ex officio, were, notwithſtanding all theſe p2oviſions 
in Tourns and Lets, continued, untill by the Statute of 1 E.4. the power of 
them, ſave only to take Pzeſentments and Indiaments, and to deliver the ſame 
to the Juſtices of Peace at the next Seſſions of the Peace, xc, is taken away; 
and by that Act anthozity is given to Juſtices of Peace, to award Pꝛoteſſe upon 
all ſuch Pzeſentments and Indtaments delivered to them, gc. which is to be 
intended of ſuch as be lawful. 


C Per breve de impriſonament”.] This Aa voth not onelype 
ſcribe a fozm fo2 the Sheriſe to purſue, but giveth the party remedy againſt the 
Sherife , if he purſaeth not the fozm of the Ad; foz, Non obſervata forma in- 


fertur adnullatio actus. 
C Et ſicut dictum eſt de Vicecomꝰ, obſervetur de quolibet 


balivo libertatis.] @very Ballife of Franchiſe , that is, of Kats, and 
views of Frankpledge, which are exempted ont of the Sherifes Tourn, and 
are the Franchiſes here intended. 


CAP. 


Cap.14. Weſtm. ſecond. 
C, 4 P. XIF. 


Um de vaſto facto in hæreditate alicujus per cuſto. 

des, tenentes in dotem, per legem Angliæ, vel aliier 
ad terminum vitæ, vel annorum, conſueveric fieri breve de 
ptohibitione vaſti , per quod breve multi fuerunt in errore, 
credentes quod illi qui vaſtum fecerint, non habuerint ne- 
ceſſe reſpond', niſi tamen de vaſto facto poſt prohibitionem 
eis ditectam, Dominus Rex (ut hujuſmodi error de cæte- 
ro tollatur) ſtatuit, quod de vaſto quocunque ad nocumen- 
tum alicujus facto, non fiat de cætero breve de prohibiti- 
one, ſed breve de ſummonitione, ita quod ille, de quo 
queritur , reſpondeat de vaſto facto quocunque tempore. 
Et ſi poſt ſummonitionem non veneiit, attachietur, & poſt 
attachiamentum diſtringatur, & poſt diſtrictionem, fi non 
venerit, mandetur Vicecom', quod in propria perſona, aſ- 
ſumptis ſecum xii, &c. accedat ad locum vaſtatum, & in- 
quirat de vaſto facto, & retornet inquiſitionem. Poſtquam 
retornata fuerit inquiſitio, procedatur ad judicium , ſecun- 
dum quod continetur in ſtatuto prius edito apud Gloceſt 


cap. 5. de vaſto, 20 E. 1. 


C Cum de vaſto facto in hæreditate alicujus per cuſto- 


des, &c. conſueverit fieri breve de prohibitione vaſti, &c. 
This errour herein recitco is hereby clerly confuted, and hereof you may read 
moze in the Statute of Gloc, 


Non hat de cætero breve de prohibitione.] wy this the 


pohibttion of Waſte, wherenpon an Attachment did lye, 4c. is taken awap, 
and in lieu thereof an Action called here a Writ of @ummons, becauſe the Writ 


beginneth, Si A. feceric te ſecurum, &c. tunc ſummoneas per bonos ſommonito- 
res, &c. is given. 


¶ Ita quod reſpondeat de vaſto facto quocunque tem- 
pore. Et fi poſt ſummonitionem non venerit, attachie- 
tur, & poſt attachiamentum diſtringatur , & poſt diſtri- 
ctionem, ſi non venerit, mandetur Vicecomiti , &c. ] 


If the Defendant be retourned Nihil, &c. ſo as peradventure he was never 
ſammoned, noz any other Writ ſerved, whereby he might have notice, pet a 
Writ of inquiry of Waſte Mall be awarded by this bzanch ; foz here it is not 
lpecified that (Nues ſhonto be retourned, 4c. but generally and by the Writ, the 
Waſte ſhall be inquired of by the oath of twelve men, where the Defendant 
02 any foz him may attend if he will, and the Jurezs may finde againſt the 


Plaintife, 
Note 
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Gloc. ca. 5 


4E. 3 Waſte 129. 
15 H. z. ibid. 130 
Reg iſt. 17 2. F. N 
B. 55. 


21 H.6 56. 34 H. 
6 44 11 H. 6. 3. 


3 H.6 29. 
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Note the woꝛds here be, Et poſt diſtrictionem, ſi non venerit, mandetur Vice- 

7 H.4.15.12 H.4- comiti,&c. o as it the Defondant appear upon the Diſtreſſe. and plead, and after 

35 4+ make default, the Plaintite Chall not by this bzanch have a Writ to inquire of the 
Waſte, becauſe it is out of the wozds and purview of this At, 


C Quod in propria perſona ſua aſſumptis ſecum duodecim 


accedat ad locum vaſtatũ. Here are thze things to be obſerved: 

a Regiſt. judi. 23 1+ a That the Sherife ought to go in pzoper perſon,foz that, though in rei veri- 
25-27. 2 H.4.2. rate he is no Judge, pet this Writ is in nature of a Commiſion unto him, and 
1 be is in loco Judicis, and therefoze he ought to go in propria perſona. It the &he- 
- 4.4.82, lib. g. (fe upon this Writ return Quod mandavi bali vo libertatis, &c. qui mihi nul- 
fol. g. Fulwood: lam dedit re ſponſionem, the return is inſafficient, becauſe by the Writ (as the 
caſe, lib.8.tol.5z. Bok ſaith) he is a Judge, and hath power to enter into the Franchiſe. 

—_ calc. 2. bWyere ſome have holden, that the Sherife may inquire upon this Writ 
Regi fl ode. we by the oath ol 6. oꝛ 8, perſons, it appeareth;that there ought not to be under 1 2,fo; 
ſup. 41 E. 37 the woꝛds of this bzanch are, Aſſumptis ſecum 1 2, pet this is but an Inqueſt of 
48E 3-19-2H.4.2 Office, foz it is taken ſans mile des parties, that is, without any ine jopned. 

H. 6. 29. 21H. 3. The Sherife muſt go ad locum vaſtatum, together with the Jutozs, and 


56 * . vie w the ſame; foz, Ita cadunt porius ſab viſu, quam ſub auditu. 


de Viſco 2. : i 
3 ee 11 inquitat de vaſto facto.] d If the Waſte be alligned in dl: 


- 


416 E. z. ubi ſup. vers Towns, the @herife and the Jurozs muſt view (as hath been ſatd) all the 
H. s. ubi lup- plates waſted in everp of the Towns, but he may inquire thereof in any one 
of the Towns; and this copulative doth ſo knit the wozvs together, as he cannot 
ingaire of it in a fozein Town. 
Se moze of this matter in the expoſition upon the Statute of Gloc. cap 5. 


. 
N omni caſu quo minores infra ætatem implacitare poſ- 
ſunt: Conceſſum eſt, quod ſi hujuſmodi minores elon- 
gati ſint, quo minus perſonaliter ſequi poſsint, propin- 


quiores amici admittantur ad ſequendum pro eis, Welt- 
minſt' 1. cap. 47. 


W. I. cap. 47. — Act of W. 1. touching this matter was particular, but this Ad ts 
5 general. 
8 Upon this @tatate, whether the Inkant be ellolgned oz no, he ſhall ſue by 
„. E.;. Prochein amy, foz the efloignment is put in this Ac , to ſbew what milchief 
Attorney 76. map fall out in this caſe ;- and therefoze when a Sergeant offered, that oath 
24H.6.4.20E. ſhould be made of the efloignment of the heir, the Judge ſaid, he would take it 
rg _— :7- upon his boneſty; but if the ſarmiſe that the Plaintife is within age be untrue, ' 
27 14.9, fol. i. = that the Plaintife is of fall age, his admittance by Prochein amy 
s errour, 
See befoze in the expoſition upon the 40. Chapter of W. 1. where this matter 
is handled at large; and obſerve well our Books, where many times a Gardeln 
is taken foz a Prochein amy, and a Prochein amy foz a Gardein. 


33H.6.38.F.N.B This Ac extends not to an Ideot. 
24. Be 


C AP. 


Cap.16. Veſim. ſecond, 
C AP. XVI 


N caſu quo alicui minori deſcendat hæteditas ex parte 
1. qui tenuit de uno domino, et ex parte matris 
quæ tenuit de alio domino, dubitatio hucuſque extitit de ma- 
cicagio hujuſmodi minoris, ad quem de duobus dominis 

rtineat. Concordatum eſt, quod ille dominus de cætero 
Ls maritagium, de quo anteceſſor ſuus prius fuit feoffa- 
tus, non habito relpe&' ad ſexum, nec ad quantiatem te- 
nementi, ſed ſolummodo ad antiquius feoffamentum per 
ſervitium militare. 


Albeit this Act putteth ja caſe onely where one inheritance deſcends on the 
part of the Father, and when another deſcends on the part of the Bother, pet 
this Statute extends to all caſes ofpziozitp. 

By theſe wo2ds in the Ad. non habito reſpectu ad ſexum nec ad quantitatem.] 
the! doubts: at the Common Law are here mentioned: the firſt, that ſome did 
hold opinion that the part of the Father being digniori de ſanguine, the wozthter 
blod Gould be pzeferred; others did hold opinton that if the Lo3d of the land of 
the part of the Pother, firft happed oz ſeiſed the TWard, be ſhould have it, an 
that melior eſt conditio poſſidentis. 

Laſtly, ſome did hold that the tenure by the greater quantity and value ſhould 
be pzeferred : all which doubts are cleared by the purview of this Ad. 


C De uno domino, &c. de alio domino,&c.] Tüte a 
extendeth not to the King, becauſe befoze the making of this Aa hee 
was to have the Wardlhip of the body though the land were holden of him bp po- 
ſteriozity ; and ſo it is, it the King graunt that Seigniozp fog life, the graunta 
ſhall have the ſame benefit, in reſpect that the reverſion remaine in the King ; 
bat if the King graunteth the fe-ſimple to another, there the Lozd by pzt» 
ozity ſhall have the Wardſhip , and the tenure by pzſozitp is revived, 
foz the King had the Wardſhip in reſpec of his perſon and pzerogative. 


C Alicui minori deſcendat hareditas.] ghis dd is to be 
under ſtod of a deſcent from one aunceffoz to one heire, and not from divers 
aunceſtozs to one heire, noz from one aunceſtoz to divers heires, noz from one 
aunceſtoz to one heire at ſeverall times, | 

As if a man ſeiſed in f& of the Panno2 of D. of the part of the Father hol · 
den of A. by Knights ſervice, and of the Pannoz of S. of the part ot the mo- 
ther golden ol B. by Knights ſervice, and dieth, his heire within age, this caſe 
(as by the letter thercofit appeareth) is within the ſcope and purview of this 
Statute; foz if the Father holdeth land by Knights ſervice, and the Po⸗ 
ther hold land alſo by Knigbts ſervice , which of them die firſt, the K ze 
of whom the land is holden, albeit there be but one heire to both, ſhall 
have the UWlardſhip of the bodp, which being once veſted, wall not 
=_ be deveſted in reſpec of anp pꝛlozitp, no though it were in the Kings 

aſe. 

The Tenant maketh a fecffement in f& upon condition of the land holden 
by pꝛiozttp, and dieth ſeiſed of the land holden by poſteriozity his heire with 
in age, the Lozd by poſtertozity ſeiſeth the body, the condition ts y_ 

| 
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the beire entreth into the land holven by pziozity, the Lozd by poſteriozity ſhall 
retain the Wardſhip, foz ſeing that both deſcended not at one time, it is ont of 
this Statute. 


C Habet maritagium.] The Lob by p3iozity wall have toe Ward, 
ip of the body, ſoʒ the Lozd by poſterfozitp ſhall babe the Wardfhip ofthe land 
bolven ol him, as well as the Lo2d bp pztozity of the land holden ol him, but the 
Wardſhip of the body being intire, and which both cannot have, of right be- 
longeth to the Lozd by pzioztty by this Ad, and thercfoze if the Lozd by 
pztozity waive the Mardſhtp of the bodp, and refuſe to take the ſame, 
pet the Lo2d by poſterfozity cannot take advantage of it, foz by this Ag 
the Wardſhip of the body belongeth to the Lozd by pztozity and to no 
other. 


C De quo anteceſſor ſuns fuerit feoffatus, habito te- 


ſpectu ſolummodo ad antiquius feoffamentum.] Here it ap- 
peareth that the feoffement of the Tenancy doth onely make the p2tozity, and 
not the change ofthe @eigniozp. 

But where this Statute ſpeaketh of a feoffement, it is to be underſtod of 
any other aſſarance 03 conveyance of the Tenancp. 

Per antiquius feoffamentum, are not to be underftod of the feoffement of 
the Loꝛd upon the creatton of the Seignto;p, but of the feoffement made by the 
Tenant of the Land. ö 

To illuſtrate the meaning ofthis Law by examples: 

One holdeth Black acreof A. by Knights ſervice, and White acre of B. by 
Knights ſervice, Anno 10 Reg. Eliz. infeotfeth C. ol Black acre, and 20 Reg. Eliz. 
infeoffeth C. of White acre, who dieth bis heire within age, B. ſhall have 
— Wardſhip of the bodp, foz C. had Black acre per antiquius froffa- 

entum. 

Do it is if the hefre of C. die ſeiſed, and both acres had deſcended to his 
þefre, be had holden Black acre by pꝛiozity, that is per antiquius feoffamentum 
made to his aunceſtoz, and ſo from heire to heire ſo long as both acres continue 
in that line by deſcent. 

On the Lozvs ſide the p2tozitp ſhall not onely continue as long as the @eig- 
nioztes continue in the lines of the Lozds, but alſo the change of the Seig- 
niozp maketh no alteration,and therefoze though theLozd of whom Black acrets 
holven alien the Seigniozp, pet if he taketh it back to him again, Black acre (hall 
be fill holden of dim by pziozity, the allignte of the Lozd by pꝛiozity ſhall 
take advantage of it as well as the grauntoz. 

But if the Tenant had alfened Black acre to another, and acquired it backe 
againe, pet ſhall he hold it by poſteriozitp, foz now he holdeth White acre, per 
antiquius feoffamentum 3; ſo as the feeffement of the land (as hath ben ſatd) 
doth make the pztozity, and that feoffement muſt be nnderſt@od of the immediate 
feoffement, but the pztozity of the land doth attend on the Setgnio2p, into whole 
hands ſoe ver it commeth. 

If there be Lozd, Meſne, and Tenant, and the Meine hold by pꝛiozity, the 
Tenant in a Writ of Meſne doth fozejudge the Þeſne; in this caſe the mel- 
nalty is ex tina, and the Tenant shall be anſwerable to the Lozd, De cildem 
ſerviciis & con inibus quz prius facere debuit prædictus meds ; in this 
caſe the Tenant ſhall hold by pꝛiozity: foz 1. he ſhall hold per antiquus 
ſeoffamentum; 2. The Meſne in ſuppoſition of Law was ſaid to hold the land. 
3. The Statute of W.:. that give the fozcejudger, pꝛobideth that he ſhall hold 
by the ſame ſervices, and cuſtomes, and tn ſuch ſozt, as it may be done (ive 
prejudicio alterius, and thts ſhould be to the pꝛejudice of the Lozd by pʒiozity il 
de Would lofe that benefit. | 

In a R nt of Ward the Defendant pleaded that the Father ofthe 
Infant held the pannoz of D. of him the Defendant by nights ſervice, Et quod 
cenun 


Cap.17. Weſtm, ſecond, 


cenuit manerium illud de ipſo per antiquius feoffamentum, quam pater ſuus tenuit 
manerium de A. de modo querente ; and this was agræd to be a god plea 
without ſhe wing of whoſe feoffcment he held by pztozity, but generallp, which is 
wozthy of obſervation. 

A. holds land of B. by pzfozity, and other land of C. by poſteriozity, and 
infeoffeth D. of both: this caſe is ont of this Statute, becauſe he commeth 
to both the lands at one time, ſo as he holds not either of them per anti- 
quius feoffamentum, ſed per unum & idem feoffamentum; Aud therefoze if 
he dieth, dis hetre within age, the Lozd which firſt ſeiſeth the body in this 
tale Wall have it. 


C4. Il. 


N itinere Juſtic non admittatur de cætero eſſonium de 

malo lecti de tenemento in eodem comitatu, niſi ille , 
qui ſe facit eſſoniari, veraciter fit infirmus, quia fi excipia- 
tur à petente, quod tenens non eſt infirmus, nec in illo 
ſtatu, quo minus venire potuit coram Juſticiariis, admitta- 
tur ejus calumnia. Et ſi hoc per inquiſitionem convinci po- 
terit, vertatur illud eſſonium in defaltam. Nec jaceat de cæ- 
tero illud eſſonium in brevi de Recto inter duos clamantes 
per eundem deſcenſum. 


We have befoze in generall ſpoken of the five kindes of efſoſnes , but 
reſerved to ſpeak moze particularly of this kinde of eſſoine de malo lecti in 


the expoſition of this Chapter, as in his pꝛoper place. 
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8 E. 3. 57. 18 E. 3. 
29. Vet. N. B. 97. 
F. N. B. 142. f. 
Bro, gard 110. 


See Marlb. c. 12. 


De malo lei.) This efſoine differeth from all other kindes of WE.. eine 27 


eſſoines, ſoz this eſſoine lieth onelyad certum diem, foz he onght to appeare 
ad primum diem, &c. & ad tertium diem il avera ceſt eſſoine. 

And in thts caſe he (yall have two eſſotners, and the one ſhall caff the eſſofne, 
and the other ſhall ſweare,that be ſaw the party ſick. ac. 

The milchtefe befoze this Ad was, that the adverſe partie could not fake 
lane, that he that offered to be eſſoined de malo le&i was in health, and not ſick, 
and try it by a Jury; but it was inquired by fonure Anights retourned 10 that 
purpoſe by the Sheriffe, Si fuer' languidus aut non, and if thep found that 
he was not languidus, then he ſhonld have fiftene dapes after to appeare, ſo as 
the party was delayed thereby fiftene dayes, and all the time befoze, and this 
was miſchievous: foz remedy whereof this Act pzovideth, that the party ſhall 
take iſſue, that he is not languidus, which if it be ſo ſound, it ſhall turne fo a 
defanlt ; and if it be found that he is languidus, then he onght to have time to 
appeare a peare and a day, and befoze he commeth out, he ought to have a 
Writ de licentia ſurgendi,&c. as it appearethby the authozities cited in the ex · 
poſition of the ſatd 1 2, Chapter of Marlebridge. 


C In itinere Juſtic'.] although Juſtices in Eyze are here perti- 
cularly mentioned, pet this Ac being a benefictall Law to ouſte delayes is 
taken by equity, and doth extend to the Court of Common Pleas. 


Eee . C De 


3 H. z. eſſoine 186 
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Weſtm. ſecond. Cap.1s. 


C De malo lecti.] Suttitient hereof bath bern ſpoken, onely this 
may be added that this eſſoine lteth not foz an Attournep, foz no eſloine ſhall be 
caſt foz an Attournep but the common eſſoine onely. 


C De tenementis in eodem com'.] this edoine de malo leg: 
doth onely lie in a Writ of Right right, and not ina Writ of Right in his 
nature, 


C Clamantes per eundem deſcenſum.] This efoine de mal 
lecti is wholly ouſted tn a Writ of Right between two claiming by the lame 
deſcent. 5 
As between two parceners either at the Common Law oꝛ by Cuſtome, gt. 
But if one coparcener clatme the land by feoffement made by her aunceſter in ſæ, 
now it the other coparcener defozce her of this land in a Writ of Right bzought 
againſt her ſiſter, ſhe map be eſſoined de malo lecti, and ſo betwen two be: 
thzen : ſo as this Statute is intended where they clatme the land per eundem 
deſcenſum, and not where thep derive their blod onelyper cundem deſcenſum; 
foz in the caſe put befoze where they clatme by ſeverall titles, they may jopne the 
miſe by graund Alliſe, oz by battell, which they cannot doe when they claim 
by one deſcent, 


I 


Um debitum fuerit recuperatum, vel in curia Regis 
recognitum, vel damna adjudicata, ſit de cætero in ele- 
Ctione illius qui ſequitur pro hujuſmodi debito, aut dam- 
nis, ſequi breve quod Vicecom' fieri faciat de tetris & ca- 


. . . . P . . | . 
tallis debitoris, quod Vicecom' liberet ei omnia ca- 


talla debitoris, (exceptis bobus & afris carucæ) & medieta- 
tem terræ ſuæ, quoul que debitum fuerit levatum per ratio- 
nabile precium & extentum. Et ſi ejiciatur de illo tenemen- 
to, habeat recuperare per breve Novæ diſſeiſinæ, et poſtea 
per breve de rediſſeiſina, ſi neceſſe fuerit. 


At the Common Law where a Subject ſued execution upon a judgement foz 
debt oz damages, he ſhould not have the body of the Dcfendant, oz his land in 
execution (unleſſe it were in ſpeclall caſes,) and the reaſon of the Law was: that 
the body in caſe ol debt ſhould not be detained in pziſon, but be at liberty, not 
onelp to follow his owne affaires and buſineſſe, but alſo to ſerve the King and 
his Country when nerd ſhould require; noz to take awap the peſſcfſion of his 
lands in that caſe, foz that woulo binder the following of his husbandzy and 
tillage, which is ſo benefictall to the Common wealth, wyercof you map reade 
at large in Sir William Herberts Caſe. 

But by the Common Law he ſhould have execution in tha! caſe onely of his 
gods and chattels, andof his cozne, and other pꝛeſent pzofit that grew upon 
his land, to which purpoſe th: Law gave him two ſcvcrall TUrits to be 


ſued within the peare, one a Levari facias, whereby the @heriffs was — 
maund? 


4. 7 aa. via rs 


Cap.18. Weſim. ſecond. 


manded, Quod de terris & catallis ĩpſius A. levari fac', and the other called a Fieri 
fac, which alſo was onely de bonis & catallis. | 

Now the Common Law being underſfood, let us pernſe the wozds of 
the Ac. 


C Cum debitum fuerit recuperatum.] gyat ts, by Judgement 
in an Acton of debt, oz any Adion wherein damages are recovered, 


C Aut recognitum.] That is, by Recognilance knowledged in any 
Court of Recozd that hath power to receive the ſame. 

It two do knowledge a Recogniſance of C. l. quilibet eorum in ſolido, that 
is, jopntly and ſeverally, the Conuſ& may ſue ſeverall Scire fac' againſt the Co- 
wuſ0zs upon this Recogniſance. | 


A ſpeciall Recogniſance map by expꝛeſſe wozdos binde the lands of the Co⸗ 
nuſoz in one County onelp, 


C Sit in electione illius.] gyis Eledton Wall the E recutozs oz 
Adminiſtratozs of the Plaintife, oz Reconuſc have, albeit thep be not named; 
and ſo likewiſe ſhall the ſucceſſoʒ of the Connſe& have alſo: but the Executozs 
ſhall not have E xecutton of the Judgement 03 Recogniſance in the time of the 
Teftatoz, within the yer, without ſaing a Scire facias; but otherwiſe it is of a 
Statute, 4c- 

When the Plaintife oz Conufe& p2apeth an Elegic, the Entry is Quod elegit 
ſibi executionem fieri de omnibus catallis, & medietate terrz ; and the Writ of 
Elegit is, Ac cum idem H. jurta ſtatutum inde editum (meaning this Statute) 
elegerit ſibi liberari pro prædict 20. libris omnia catalla, & medietatem terræ ip- 
ſius R. And therefoze after the ſuing out of the Elegic, the Plaintite, that hath a 
Judgement in an Action of Debt, cannot have a Capias, it. 


C Fieri facias.] Here under theſe wozds is alſo the Writ of Levari 
facias included. ; 


C vel quod Vicecom' liberet ei omnia catalla, exceptis 


bobus & afris carucæ.] The Patoz and Aldermien of London take a 
Recogniſance of 2 50. pounds to the Chamberlain of the City of London, and 
bis ſucceſozs accozding to the Tuſtome foz Dzphanage monep; in this caſe 
the Chamberlain foz the time being map ſag ont a Pꝛecept in the nature of an 
Elegit to a Hergeant at Pace, and miniſter of that Court to do execution upon 
this Ad: and albeit the wozds of this Statute are,Quod Vicecomes liberet; pet 
being a beneficiall Law, by equity it is extended to every other immediate officer 
toeverp other Court of Reco2d, 

a If the Chattels be ſafficient to pap the debt, and ſo may appear to the She- 
rife, whereby he map ſatisfie the debt, then he ought not to extend the land 


— * reſidue; and all this appeareth by the Writ of Elegit framed upon 
s AQ, 


C Er medietatem terræ ſuæ. ] » This is to be underffod ofthe half 
of ſach land as the Defendant had at the time of the Judgement given, oz of the 
Recogniſance knowledged unleſſe it be conveyed away by fraud and covin to de- 
celbe his Credttoꝛs, contrary to the Statutes in that caſe pzovided. 

< A man doth knowledge a Recogniſance of 100. pounds to be paid at five 
dayes ; pꝛeſently after the firſt day he may ſae an Elegit upon this Ac foz 
20, pounds, and have the moity of the land delivered unto him; and when the 
lecond day is paſt, he may have another Elegit foz that 20. pounds, and have the 
moity of the remnant delfvered to him, Et ſic de cæteris; foz thep be in effec in 
nature of ſeverall Judgements in Law, 

Cee 2 And 
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Wefim. ſecond. Cap.1s, 


And upon theſe wozds, Medieratem terræ ſuz , the Sherife hath extended a 
term foz peers, and the like. 

It is to be obſerved , that the generall wozds of this Act doth not take 
away the pziviledge which the Law giveth to any perſon ; and therefoze no 
-legic upon this Ac ſhall be ſaed againff the heir of the Conuſoz during 
his minozitp. 

Upon the equall conſtrualon of theſe wozds, if the Conuſoz be ſeiſed of 
Black acre, TWUhite acre,and Gzeen acre, and after the Judgement given, oz Re- 
cogniſance knowledge, infeoffeth A. of White acre, and B. of Black acre, and 
retains G2cen acre to himſelf; in this caſe he may have the moity of Gzeen acre, 
and never intermeddle with the reſt: but he cannot extend the moity of the 
Acre in the hand of any purchaſer, except he extend alſo the moity of all the 
land ſabject to the Judgement, oz Kecogniſance; and if he omit any, the Extent 
ſhall be avoived in an Audita querela: fo where ft is ſaid in Boks, that each 
purchaſer ſhall have contribution in that caſe, the meaning is, that ſach extent 
of part ſhall be avoided, and all the land extended and equally charged; and ſo 
it is it Gzeen acre deſcend to an heir, the moity thereof may be onelp extended, 
without dealing with anp of the reſt : ſo like wile if there be two oz moze Conu⸗ 
ſo:s, the lands of them all muſt be extended; and hereof you may read at 
large in Sir William Herbetts caſe, all which are juſt and righteous cx: 
poſitions. 


C Quouſque debitum fuer” levatum.] The Elegic framed up: 
on theſe wozds. uth . Tenendum ut liberum tenementum, quouſque debitum pra- 
dictꝰ inde fuer ievatum; and yet whenſoe ver the party pap and ſatisfie the debt 
of Kecoꝛd, he mall enter into his land: and ſo it is when the Tenant by Elegit 
is ſatisfied by the ozdinary ©xtent, the Tenant of the land may enter. But 


it it be in reſpec of any caſnall p2ofit, to avoid the Trtent he muſt have a Scite 
fac' in reſpec of the incertainty. 


C Per rationabile precium & extentum.] per raciorabil 


precium doth refer to gods and chattels, and Rationabile extentum reſerreth 
to lands. 

And hereby is implyed, that this Appziſement and Extent upon the Elegic 
muſt be found by enqueſt of i 2 ,men,and ſo returned of Recozd. 

That ſhall be ſaid a reaſonable Extent, which is found by the oath of 12. men, 
and returned by the Sherife, and filed ; and there can be no re/extent granted up- 
on ſurmiſe that it is moze then the half in value, oz the like, becauſe it extend: 
eth onelp to a chattell in lands: but befoze the Extent be filed, the Court may 
examine the cauſe, and if there be found fraud, deceit, oz partiality, they may 
ſtap the filing of that Writ, and grant a new, Pe 

But ſ& 22 R. 2.165. in Dower, and in caſe of Free hold in Hill.: 3 E. z. fol 74. b. 
the caſe of the Yoſpitall of T. a Scire facias granted foz the ſurpluſage upon a 
Return in value, and delivered to the Sherife by Habere fac ad valorem, fo; 
that it concerneth an Inheritance, and ſo it was adjudged, Note the diverſity, 
the Tenant by Elegit map foz reaſonable cauſe hold over the o2dinarp courſe of 
the Extent, by a reaſonable conſtruction upon this Statute. 


C Per breve novæ diſſeiſinæ, & per breve de rediſſciſina,&c.] 


The woꝛds of the Writ of Elegit (as hath been ſaid) are, Tenendum ut liberum 
tenementum, &c, becauſe this Statute giveth him remedy by ACiſe, gc. but he 
hath but a Chattell, and no Free-hold ; and therefoze it is ſald, Si ejiciatur: 
and the Wt it ſaith fimflitudinarp, ut liberũ cenemenr”, tn reſpec of the Alliſe,tc. 

This bzanch doth give the Adliſe to the Tenant by Elegit, and pet his Cxe- 
cuto2s 02 Adminiſtratoꝛs ſhall have it by the equity of this ad; and ſo ſhall the 


Erecutozs oz Avminiffratozs of Tenant by Statute Perchant, and Tenant be 
Statute Staple, 
J have 


Cap.19. Woſim. fecond. 


J have ſeen a Reco2d of a Judgement in the Raign of E. 2. that the Aſignee 7. 
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15 E. 2. Ca- 


of a Tenant by Elegit would not have an Alliſe by the purview of 1 Rege. Rot. zo 


this Statute. 


Tenant by Statute Merchant of lands, which the Conuſoz had in the right of. 


his wife, bzought an ACliſe upon this Statute, the Tenant pleaded Anctent de- 
meſne, 4c, and ſo found, 4c. and pet the Plaintiſe hav Judgement; and the 
reaſon of the Judgement given in the Recoꝛd is this, Licer manerium prædict 
fir de antiquo Dominico coronæ, & tenementa in eodem manerio exiſtentia per 
parvum breve tantum placitabilia, & prædict Ranulphus Huntingfeld in cogni. 
tione prædictꝰ quam fecit præd I. in ſtatuto obligavit tenementa præd in ſumma 
ejuſdem cognitionis, quæ quidem obligatio naturam eorundem tenementorum 
non mutat, nec eſt ad præ judicium Domini, aut exhæredationem tenentium, ex quo 
renementa illa per obligationem præd ſolummodo onerata ſunt ad certum tempus, 
poſt quod tempus reverti debent przd' Ranulpho & uxori ſuæ exonerata, tenend 
ut prius, & c. Conſideratum eſt, &c, 

By this Judgement thzee things are to be obſerved; 1. That lands in An: 
cient demeſne map be + extended by the Statute de Mercatoribus, Anno 13 E. 1. 
2. That Ancient demeſne is no plea in Alliſe bzonght by Tenant by Statute 
Merchant, upon this Statute. 3. That in an Alliſe of Novel diſſeiſin (which is 
feſtinum remedium ) Ancient demeſne ſhall be tryed by the Recognitozs of 


the Aſſiſe. 


— — — — — . 


— —— — 


C I 


- — — — — 


(> poſt mortem alicujus decedentis inteſtati, & obli- 
ligati aliquibus in debito, bona deveniant ad Ordina- 


rium dilponend', obligetur de cætero Ordinarius ad re- 
ſpondendum de debitis quatenus bona defuncti ſufficiunt. 
Eodem modo quo Executores reſpondere tenerentur, ſi te- 
ſtamentum feciſſent. 


C Decedentis inteſtati. There be divers kindes of Inteſtates, 
one that make no Mill at all, another that make a Will and Executozs, and 
they refuſe ; in this caſe he dyeth Quaſi inteſtatus, and theſe are within the 
purview of this Ad: therefoze the Ozdinarp is the perſon whom the Law 
appointeth to haves the charge 02 Adminifration of the goods and chattels of 
the party that dyeth inteſfate,oz Quaſi inteſtatus; and juſtly did the Law in this 
caſe appoint the Dzdinarp : foz the Law pꝛeſumed, that he that had the care of 
dis ſoul in bis life time, would after his death habe care of his tempozall goods 
and chattels, to ſee them well diſpoſed and admintſtred. 

And this Ac was made in affirmance of the Common Law, as hereafter 
upon the expoſi tion of ſome parts of the Act ſhall appear. 


C Et obligati. This is not onely intended of an Obligation oz Deed 
in w2iting, but howſoever he was charged in Law, as foz Rent upon a Leaſe, 
03 upon an Aſſumpſit, oz the like. : : 

And after it is ſaid in this Chapter,Obligerur de cætero ordinar', where Obli- 
getur is not taken, that he would be bound in an Obligation, but that he ſhould 
be charged, oz ſubjed to an Aaton, 


C In debito. This Ac is not onely intended of that which is — 
perip 
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Lib. 5. fol. 29. the 
Princes Calc, 

9 El:z.Dier 255 
2566. lib. fol. 
Sir Moyle Fin- 
ches calc. 


C17 Ez. Br 82 :. 
5 E. 2 ibid. 16. 
17 E. 3 23.20 E.; 
60. 41 All, 29. 
7 E.4- 14.12 E. 4 
15. 31 H. 6. 10. 
is E. 3. quate nõ 
adinifhe 5. Dicr 
13 Eliz 350. Re- 
8 
ede vac ante ſuc- 
cedit epiſcopo in 
ordinat ia jus iſdi- 
ctionc. 

And this is re- 
gulnly true, un- 
leſſe it be by pre- 
ſcript 6 >r com- 
pohrtion. 

V de lib. 3. fo. 73. 
the Dean and 
Chapter of Nor- 
wich calc, 
dReg.141.11R.2 
& 16E 3 Adjudy, 
11 E. 3. Exccut. 
177. 24 E. 3. 54. 
11H. 473. 

F. N. B. 120. Pl. 
Com. 280. 

e 11 K. 2. Admi- 


niſtrar.2 1. 


Meſim, ſecond. Cap. 19. 


perl a debt, but of all duties, covenants, oz juſt cauſes of Actions, ſuch as might 
be bzought againſt Trecutozs, 


C Bona deveniant ad ordinarium diſponend'.] wnlege tome 
of the goods oz chattels came to the hands ano poſſeſion of the Dzdinary, he 
was not to be charged by the Common Law; but it they came to his hands, and 
be would neither avminiſter and pap the debts and duties himſelf, noz commit 
them over to the kin and friends of the Inteſtate that would, the Common 
Law did charge him, and ſo doth this Act which is made in affirmance 
of it. 

It a man dye Inteſtate, and a ſtranger taketh the goods, the D2dinary ſhall 
not have an Action of Treſpaſſe foz taking of them (unlefle he had taken them 
into his poſſeCion.) But the Erecutoz oz Adminiſtratoz befoze ſeiſure may 
have an Action of Zreſpaſe. 

Netther can the Oꝛdinarp have any Action of Debt, Covenant, oz any other 
Acien which belonged to the Jateſtate ; but thoſe to whom the Oꝛzdinary com- 
mit Adminiſtration map have all theſe Actions by the Statute of 31 E. 3. but 
befoze that Statute, there was no remedy by Law given to the Adminiftratozs 
to recover thoſe things in Action. 

a But by the Common Law, an Action of Debt did lye againſt the Admini- 
firatozs, but it was by the name of Executozs untill the ſafd Statute of 
31 E. z. 

"0 If the Oꝛdinarp take goods of the Inteſtate, being ont of his Dioceſſe, he 
ſhall not be charged as Oꝛdinarp by this Ac, becauſe he taketh them of his own 
wong, and not as Oꝛdinarp, in which right he is to be charged by this Ac, 

If it be demanded what in'ercft the Ozdinarp hath in the goods of the Inte⸗ 
ſtate, which come to his hands; it is anſwered, that he hath ſuch an intereſt as 
the Admtniſtratoz, to whom adminiftratton is committed Durante minore ætate 
executoris, ad opus, commodum, & utilitatem iphus executoris, & non aliter, ſeu 
alio modo. So as the D2dinary map admintſter foz the god of the Inteſtate, 
but cannot give the goods of the Inteſtate, oz vs anp thing to his pzejudice, 


C Obligetur de CXTtero ordinarius.] Ordinarius ; this wozd in 


the Law of England, in the uſuall and common ſenſe ſignifieth a Biſhop, oz he, 
oz they that have Oꝛdinary Jurildiaton, and ts derived ab Ordine, to put him in 
minde of the duty of his place, and of that ozder and office that he is called 
unto ; And this was the wiſdom of Antiquitp, that names of men in great places 
ſhould pat them in minde (as often as they were named) of their duty: as the 
Treaſurer of England to have ſpeciall care of the Kings treaſure ; and they that 
had places in the Kings pzincipall Courts of Juſtice are called Juſtices, to put 
them in continnall memozp to do Juſtice, & fic de cæteris. 

In this ®tatute Ordinarius is not onelp taken foz a Biſhop, but every one 
that is in loco Epilcopi; as Gardeins of the Spiritaalties, and ſuch as have 
peculfar and exempt Eccleſiaſticall Juriſdidion, and be immediate officers to the 
Kings Courts of Juſtice : and not onely an D2dinarp oꝛ Gardefn of the @piri- 
tualties, oz others that be in loco Ordinarii, that of right are within this Ad, 
but alſo ſuch as uſurp the place, and are in poſſeſſion by wꝛong are to be charged 
by this Ad. 

1 It goods of the Inte ſtate come to the hands of the Oꝛdinarp, and he dyetb; 
although the wozds be | Obligerur de cztero ordinarius] pet his Executozs 0} 
Adminiftrato2s ſhall be charged in an Aaton of Debt; foz when this Ad bind- 
eth the Oꝛdinary, by conſequent his Executozs 02 Adminiftratozs are bound. 
But if the Ozdinary commit adminiſtration to one, and he taketh the goods 
into his poſſeſſion and dpeth no Acton lpeth againſt his Crecutozs. 

It the D2dinary take goods into his hands of the Inteſtate, and after com- 
mit adminiſtration, and the Oꝛdinarp retaineth the goods, he ſhall be charged, 
not withſtand tag the committing of ad miniſtratlon. 271 


Cap.20, Weſtm. ſecond. 


CF, XX 


(2 Juſticiarii in placito mortis anteceſſoris conſueve- 
int admittere reſponſionem tenentis, quod petens non 
eſt propinquior hæres anteceſſoris, de cujus morte tenemen- 
tum petitur, & hoc paratus eſt per aſsiſam inquirere: Con- 
cordatum eſt, quod in brevibus de conſanguinitate, avo, & 
proavo, quæ ſunt ejuſdem naturæ, admittatur illa reſponſio, 
et inquiratur, et ſecundum illam inquiſitionem ad judici- 
um procedatur. 


Conſueverint admittere reſponſionem. ] hereby it appea, 


reththat admiCion and allowance of the Juſtices ought to be holden foz Law, 
and ſo it is affirmed hy this Aa. 


7 Quod petens non eſt propinquior hæres.] xtis tobe un- 
derſtod that the Entry in an Alliſe ol Mord bought fo2(example)byP,agatnft R. 
of 20. acres of land in S. is accozding to the wozds of the Mrit Aſſiſa venit 
recognoſcere ſi O. pater P. cujus hæres ipſe eſt, fuit ſeiſitus in dominico ſuo 
ut de feodo de 20. acris tetræ cum pertinentiis in S. die quo obiit, Etꝰ fi obiit 
infra 30. annos jam ultime elapſos ante Teſte brevis. Et ſi P. propinquior heres 
ejus ſit. 

Theſe thz& points in this Alliſe of Mordaunc' ſhall be inquired of by the 
recognitozs of the Aſſiſe, albeit the Tenant maka default, and no iſſue be joyned 
thereupon : But ſo it is not in the Writs of Aiel, Beſaiel, 02 Coſinage; foz they 
are no Alliſes but Writs of Præcipe quod reddat, and therefo2e if default be 
made therein, judgement ſhall be given by default, as in other Writs of Præ- 
eipe quod reddat, without fnquirp of any point of the Writ : The thz& points 
of the Aſſiſe are hypotbeticall,the Demandant affirming nothing, and the wozds 
of the other thz& Writs here menttoned are categoztcall ; Præcipe A _ juſte, 
& c. reddat B. unum meſſuagium, &c. de quo W. avus prædictꝰ B. cujus hæres ĩpſe 
eſt, fuit ſeiſitus in dominico tuo ut de ſeodo die quo obiit; Now quod pertens 
non eſt propinquior hæres is a denfall of one of the points of the Writ of 
Mordaunc. 5 

And it ts to be underſtod that when the Tenant pleadeth in barre cf the 
Aſliſe, as matter of Recoꝛd, 03 a releaſe ,02 warranty, oʒ any other barre that is 
out of the ſaid thze points of the Aſiſe, there the Tenant beginneth his 
plea with Aſſiſa non, &c. and therefoze the triall of that iſſue ts peremptozy, 
and the Aſſiſe ſhall never inquire of any of the points of the «Writ; 
but when the Tenant ſaith, that he is ready to heare the recogniſance of the 
Aftiſe, he cannot ſap Aſſiſa non, foz that ſhould be repugnant to his owne 
ſaying; and if hee ſap that he is ready fo heare the recogniſayce of the 
Alliſe of one of the points of the Writ, oz traverſe one of the points 
of the Writ, pet the Court Ex officio ought to enquire of them all: 
and ſo it is if the Tenant pleade in abatement of the Writ, oz vowch, 
and the Demandant counterplead the UWoweher , and theſe pleas bee 
fried, oz adjudged ſoz the Demandant, yet the points of the Writs ſhall 
bee crquired, and ought to be found foz the Demandant , oz elſe he wall 
not recover, 

Now 
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9 


6 E. 3. 5 5. 


Mirrer ca. 5. 5. 


12 E. 3. Mordanc' 
10. 30 E. 2.8. 
33 E. 3. Mord. 3 4. 


Ghoc' cap. 4. 


Weſtm. ſecond. Cap. zi. 


op the milchiefe befoze this Statute was, that in the Writs of Aiel, Be- 
fiel, and Coſinage. the Tenant was not admitted to plead,that the Demandant 
was not heire to him, upon whoſe dying ſeiſed the Writ was concetved, but be 
muſt ſhew who was his next hetre, which now by this Act he ned not to doe, 
bat pet he map plead the like plea, as he might have done at the Common Law 
as he did in 6 E.3. 

But heart what the Mirror ſpeaking of this A ſaith, Leſtatut de allower un 
manner de exception in ſemblable actions ne fair my miſtier daver eſtte prdein 
ſinon pur negligence des Juſtices, car cheſcun affirmarive eſt encoumerable de {on 
negative al peril del deliveranc. 

Af the Tenant ſaith, that he is ready ta beate the recogniſance of the Aſice, he 
cannot give in evidence that the Demandant is a baſtard, but he ought to have 


pleaded the ſame. 


( Antecefloris.] This anteceſſor in a Writ of Mordaunc' ig inten- 
ded ofthe father, mother, bzother, fiſter, uncle, aunt, nephew, oz ntece of the 
Demandant, and of no other. 


C Quz ſunt ejuſdem naturz.] Che difference betwene the gc. 
fil of Mardgunc', and theſe thze Precipes appeareth by that which bath ben 
ſaid, and pet in ſome reſpec the wozds of this Act that thep be ejuſdem naturz 
are true. 

Foz as the Writ of Mordannc' ſaith, Si O. pater P. cujus hæres ipſe eſt, fuir 
ſcifitus in domi nico ſuo ut de feodo de 20, acris terra cum pertinen in S. die quo 
obiir. o the wozds of the Writ of Ajel be, De quibus N. avus predic p. 
cujus hæres Ipſe eſt, fuir ſeiſitus in dominico ſuo ut de feodo die quo 
oblit, &c. 


¶ Et ſecundũ illam inquiſitionem ad judicium procedatur, 
Herein is the ditkerence between thts plea in Aſſife of Mordaunc',and the other 
Writs; foz in the Aſiſe of Mordaunc' the reſt of the points of the Wrjt, as hath 
been ſaid, ſhatlbe enquired, 
But in the Writs of Aiel, Beſaiel, and Coſinage, the triall ofthis idue is 
1 and thereupon the Court ſhall pzoced to judgement as here is ex 
pꝛelled. 


* 


——— — — EE — 


CAP. XXI 
*r in ſtatuto edito apud Glouc' contineatur, quod ſi 


quis dimiſerit terram alicui ad reddend' valorem quarz 
partis ten vel majoris, habeat ille qui dimiſit, vel ejus 
hæres (poſtquam ceſſatum fuerit a ſolutione per biennium) 
actionem petendi ten ſic dimiſſum in dominico. Eodem 
modo concordatum eſt, quod ſi quis detineat domino ſuo 
ſervitium debitum & conſuetum per biennium , habeat 
dominus actionem petendi ten in dominico per tale breve. 
Præcipe A. quod juſte, &c. reddat B. tale ten-, quod A. de 
eo tenuit per tale ſervitium, & quod ad præd B. reveni 
debeat, eo quod prædictus A. in faciend prædictum ſervitium 


per 


Cap. zi. Weſtm. ſecond. 


r biennium ceſſavit ut dicit. Et non ſolum in ifto caſu, 
ſed in caſu de quo fit mentio in prædicto ſtatuto Glouc 
fant brevia de ingreſſu hæredi petenti ſuper hærgdem 
renentem, & ſuper eos quibus alienat fuerit hujuſmo- 
di tenementum. 


Cum in ſtatuto edito apud Glouceſt', &c.] 
The Statute of Glouc' fs miſrecited fog vel ejus hzres] are not in that 
Statute. . 

1. Hereby it appeareth that the Statute of Glouc' extended onely, when upon 
the creation ofthe tenure a fe farme was reſerved , the detefnment whereof 
was moze pzejudice to the L02d then common and uſaall rents and ſervices; 
and therefoze that Ad was not extended. by equity to other rents, oz 
ſervices, | h 

2. That albeit the Statute of Glouc' mentioneth a Ded, pet if the f& farme 
be reſerved without Deed, that Act extended to it, foz here in the recitall of the 
Ac no Deed is mentioned, ſo as that Statuts is extended to all f& farmes.. 

3. Mere it is ſafd eodem modo concordatum cft, quod ſi quis detineat domino 
ſuo ſervitium debitum & conſuetum; and if the Statute of Glouc* had not ex- 
tended to lee farmes without De&d, then ſhould not a Ceſſavit lie foz other ſervi⸗ 
ces upon this Ac, unlefle they had ben reſerved by Ded, by reaſon of theſe 
wozds,codem modo, &c. 


C Eodem modo concordatum eſt, &c.] By theſe wozds 
this Aa is ſo incozpozated into the Statute of Glouc' ; as the letting of the land 
to lie freſh, the tender of the arrerages, finding of ſurety,-4c. are to be applied to 
this Act concerning other ſervices. 


C Si quis detineat.] Sheſe wozds extend as well to bodies po- 
litique oꝛ incoʒpozate, either ſole oz aggregate of many, as to naturall perſons; 
alſo to feme coverts and infants, unleſſe the infant have the land by deſcent, and 
then although the ceſler be in his time, be ſhall have his age, foz that by intends 
ment of Law he knows not what arrerages to tender. 

Ika villein ſeiſe and the Loꝛd enter, no Ceſſavit ſhall lie againſt the Lozd foz 
tze teller by the villein. 


C Domino ſuo.] This is not intended onelp of a Lo2d that hath 
an eſtate in f&-ſimple in a Sctgniozp, but of ſach alſo that have an eſtate tale, 
oz anyeſtate fog life derived out of a f&e-ſimple; but he in the reverſion ſhall 
not have a Ceſſa vit againſt the done fn taile oz Tenant foz life, foz he in the re: 
verſion is not Dominus within this @tatute, 

It the Tenant ceaſe by one pear, and the Lozd graunt over his Seigniozy, and 
lden the Tenant ceaſe another year,neither of them is Dominus within this Ad, 
Lib.z. fol. 93. Binghams Caſe, 

Ser the Expoſition upon the Statute of Glouc* cap. 4. what ſervices are 
intended within this Statate, viz. ſervices annuall, as rent, ſuit, and the like, 
and not homage, oz fealty, oz the like, foz this Aa ſaith per biennium, which 
implieth anauall ſervices. But this Ac extendeth not to rent ſervice created 
upon a t farme, but a Ceſſavit upon a ſæ farme muſt be conceived upon the 
— of Glouceſter, foz which pur pole there be ſeverall Writs in the 

egiſter. 


C In dominico.] It was the wildome of aunctent Parliaments 
to tompꝛehend much matter in few woꝛds, as in this caſe, it the Tenant made 
aleaſe foz life, 03 a gift in taille, and a ceſſer was by two peares, in this caſe 
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Fleta I. z. cap. 46. 


ubi ſupra. 
ubi ſupra» of the Mother of the Neece, but foz a ceſſer in the time of both ol them Ihe 


Weſlm. ſecond. Cap zi. 


a Ceſſavit ſhould bee bzought againſt the Tenant foz life oz in taile, and 
fuppoſe that he in reverſion did hold of him, and that the Tenant fo; life, 
oz in taille did ceaſe : and ſo if the Tenant was difCeſſed , and the dillciſo; 
c the Writ of Ceſſavit mould ſappoſe that the viletſ@ did hold, and 
that Me dileiſo; did ceaſe: and like wiſe if the Tenant by whoſe hands the Lo2d 
was ſeiſed of his ſervice made a feoffement in le, the TWrit of Ceſſavit ſhould 
ſappoſe that the feoff& ceaſed, and that the feoffoz did hold of him, Ec 
fic de ſunilibus: and the reaſon of theſe and the like caſes was, foz that the 
Load by his Ceſſavit was to recover the land in dominico; and there. 
foze theſe Writs were framed and allowed accozdingly : and foz the 
ſame reaſon, if there be Lozd Meſge and Tenant, and the Tenant pera- 
vaile ceaſe by two peares, the Lozd (hall have a Ceſſavit againft the Te, 
nant (foz a Ceſſavit doth not lie of a tent) and ſuppoſe that the Melde 


ceaſed. . 


J Præcipe A. quod juſte, &c.] Here is the Writ of Ceſavit 
framed; now the great Dbjection upon that which bath ben ſaid, how the 
teller can be alledged in the Tenant, againſt whom the Præcipe is bzought, 
and the tenure allerged in another , when the Writ ſo ſozmed doth ſup. 
poſe him.againft whom the Ceſſa vit is bzought,to hold alſo of the Demandant, 
The Anſwer ts, that the Writ fozmed by this Ac is put bat foz example, 
and ſ&ing that, it ſach Writs ,as are aboveſaid, ſhould not be maintained, no 
Ceflavic ould be maintenable at all in thoſe caſes, therefoze thep have been 
adjudged to be god. 

. Here is a Writ in anew coſe framed by this Ac, and therefoze the Ac 
is not to be recited, (as often we have obſerved befoze ) but the fozme 
pzeſcribed is to bee parſaed ; but in a Ceſlavic upon the Statute of Glouc, 
- 1 is rehearſed , becauſe there is no fozme of Writ pzeſcribed by 

>, 


T Fiant brevia de ingreſſu hæredi.] A Ceſſavit is properly 
called Breve de ingreſſu, when it is in the Per, oz in the Per & Cui. 

Certain it is that the befre hall not have a Ceſſavit foz a teſler in the 
life time of the aunceſter, beeauſe the þeire cannot have the arrerages 
which the Tenant in the Ceſſavit hath power to tender, and therefoze 
this Aa is to bee intended of a ceſſer in the time of the heire, otherwiſe 
the A chould be contrarp to it ſelfe , which in all Expoſitions is to bee 


avoided, 
And ſo tt is of the Aunt and Neece, thep ſhall not jopne foz a ceſſer in the time 


Cella vit doth lie. 
Dee the Statute of 10 E. 1. Statutum de Gamletto in London, Vet. Maga 
Charta fol. 122. where it is ſafd, Implacitentur de gamletto, which is a binde 


of Ceſſavit, foz gamel oz gabble , oz gabel in one of the ſenſes is taken fo; 

—— Rege cenſus, tent, ec. and gamellettum is as much to ſap, as to ceaſe, oz let to pap the 

— Ton a dent. Breve de gamelletto in London eſt breve de Ceſſavit in biennium, 6c. pro 
ona fedditu ibidem, quia tenementa fuerunt indiſtringibilia. f 


C49. 


Cap. 22. Weſlm, ſecond. 
C N 


Um duo vel plures teneant boſcum, turbariam, piſca- 
riam, vel alia hujuſmodi in communi, abſq; hoc quod 
aliquis ſciat ſuum ſeperale, & aliquis eorum faciat vaſtum 
contra voluntatem alterius: moveatur actio per breve de va- 
ſto. Et habeat defendens, cum ad judicium venerit, ele- 
ctionem capiendi partem ſuam in certo loco per vic, & 
er viſum, et ſacram', ac aſsignationem vicinorum ad hoc 
elect et juratorum: vel quod concedat quod nihil capiat 
de cætero in hujuſmodi boſco, turbaria, et aliis, niſi ſecund 
quod participes ſui capere voluerint. Et ſi eligat capere 
partem ſuam in certo loco, aſsignetur ei locus vaſtatus in 
ſuam partem, ſecundum quod fuit antequam vaſtum fecit. 
Et eſt tale breve in hoc caſu: ſcil. cum A. et B. teneant bo- 
ſcum pro indiviſo, B. fecit vaſtum, &c. 


C Boſcum, &c.] This Ac extendeth not to caſtles, houſes, oz other 
places foz the habitation of man, foz one Joyntenant, oz Tenant in common 
might have had foz reparation of them a Wrtt de reparatione faciend”. 


C Teneant, &c. in communi, &c.] Tthefe woꝛds do include 


aſwell Jopntenants as Tenants in common, foz both of them hold in com- 
muni, and ſo do old Boks and Reco2ds term them both: but though the gene- 
rality of theſe woꝛds do extend to coparceners, pet in good conſtruction they are 
not within the purview of this Ac, becauſe they were compellable to make par- 
tition; foz this Ad extends not to them that had remedy by the Common Law, 
as hath been ſaid befoze. 

This wozd | Teneant | doth imply a Free hold at leaſt. 

A Parſon of a Church being Tenant in common with anotber ſhall have an 
Acton of Wafte upon this Statute ; and it ts holden, that an Acton of Waſte 
upon this Act is maintainable between Jopntenants, oz Tenants in common foz 
lives, and pet the wozds of the Writ be, Ad exhzredationem. : 

If woods be given to two, and the heirs of one of them, he that hath the Fer 
— — an Action of Waſte upon this Statute, foz no other Action of Waſte 

e can have. 

But if woods be letten to two, the one foz life, and the other foz peers, they 

are not within this Statute, in reſpea of the ſatd wozd Teneant. 


C Faciat vaſtum.] what ſhall be tatd Waſte 02 deftructon in a 
Tenant foz life, xc, ſhall be ſaid Walte within this A. 


C Habeart defendens, cum ad judic' venerit, electionem, &c. 
Here the Defendant hath elecfon,either to have his part in certain, and to take 
the place waſted as part thereof, oz that he findeth ſarety to take no moze then 
belongs to his part. 

Fff 2: And 
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Wefim. ſecond. Cap. zz. 


And the Defendant hath at this day a further election, either to have an Adion 
of Waſte upon this A, oz a Writ of Partition by the late Statutes. 


C Concedat.] grhat is expounded, that he finde ſuch conventent ſurety, 
as the Court ſhall allow of. 


C Aſsignetur eis locus vaſtatus.] This is not literally to be te 


ken , ſoʒ it map be, that the place waſted is moze than his poztion , therefoze it 
muſt be under ſtood of ſo much as belong to hts part. 


— — 


e 


Abeant de cætero executores breve de compoto, & 
eandem actionem, & proceſſum per illud breve, quale 
habuit mortuus, et haberet ſi vixiſſet. 


By the Common Law Erecutozs ſhonldnot have an Action of account foz an 
account to be made to the Teſtatoꝛ, becauſe the account reſted in pzivitp: foz res 
medy whereof this Ac was made; but per legem mercatorĩiam an Acton of at. 
count did lye foz Exetutoʒs. The ſucceſſoz of a P3fo2, oz the like ſhould have 
an Action of account fo an account to be made to the pzedeceſſoz, becauſe the 
houſe never dpcth. 


( Executores.] Adminiratozs had no Action untill the Statute of 
31 E. 3. No Action of account was given to the Executozs of Trecutozs till the 
Statute of 25 E. 3. But thts Ad of 25 E. 3. as to the Action of debt, covenant, 
tc. therein mentioned, is but in affirmance of the Common Law. 


C Eande actionẽ & proceſſum.] ghe heir in Socage dpeth betoze 


the age of 1 4. his Crecutozs oz Adminiftratozs ſhall have an Action of account 
pzeſentlp,and pet the heir himſelt ſhould not have an Action befoze 14.but the @tas 
tate ſaith, Eandem actionem, and not Ad idem tempus. | 


———————— — — — —— — — * 22 ———— —— 


(AP. XXIV 


N caſibus in quibus conceditur breve de Cancellaria de 

facto alieujus, de cætero non recedant querentes a cur 
regis ſine remedio, pro eo quod tenement” transfertur de 
uno in alium. Et in regiſtro de Cancellaria non eſt inventum 
aliquod breve in iſto caſu ſpeciale, ſicuti de muro, domo, 
mercato, conceditur breve ſuper eum qui levavit ad nocu- 
mentum. Et ſi transferatur domus, murus, & his ſimilia 
in aliam perſonam, breve non deneget' : ſed de cætero 
cum in uno caſu conceditur breve, in conſimili caſu ſimili 
remedio indigente, ſicuti prius, fiat breve: Queſtus eſt nobis 
A. quod 


Cap. 24. Wefim. ſecond, 


A. quod B. injuſte, &c. levavit domum, murum, mercatum, 
& alia que ſunt ad nocumentum liberi tenement ſui. Et 
ſi hujuſmodi levata ad nocumentum transferantur in aliam 

rſonam , de cætero hat breve fic : Queſtus eſt nobis A. 
quod B. & C. levaverunt, &c. Eodem modo ſicut perſona 
alicujus eccleſiæ recuperare poteſt communiam paſtur' per 
breve novæ diſſeiſinæ. Eodem modo de cætero recuperet Ke. 
ceſſor ſuper diſſeiſitorem, vel ejus hæredem per breve, quod 
permittat, licet hujuſmodi breve prius in Cancellaria non 
fuerit conceſſum. Eodem modo ſicut conceditur breve, u- 
trum aliquod tenem hit libera eleemoſina alicujus eccleſiæ, 
vel laicum feodum, tale fiat de cætero breve utrum ſit libera 
eleemoſina talis eccleſiæ, vel alterius eccleſiæ, in caſu quo li- 
bera eleemoſina unius eccleſiæ transferatur in poſſeſs ionem 
alterius eccleſiæ. Et quotieſcunque de cætero evenerit in 
Cancellar, quod in uno caſu reperitur breve, & in conſimili 
caſu cadente ſub eodem jure, & ſimili indigente remedio 
non reperitur: concordent clerici de Cancellaria in brevi fa- 
ciendo, vel atterminent querentes in proximum parliamen- 
tum: & ſcribantur caſus, in quibus concordare non poſſunt, 
& referant eos ad proximum parliamentum: & de conſen- 
ſu juriſperitorum fiat breve, ne — de cætero quod 
curia domini regis deficiat conquerentibus in juſtitia per- 
quirenda. 


Befoze the making of this Ac, an Aſiſe of Nuſans did not [ye agatnſt him 
that levped the Nuſans, and againſt bis alfence ; ſo as by the alienation of the 
wong doer, the Aſſiſe of Naſans failed: and he, to whom the Pulans was 
done, was dziven to his Quod permittat (which was a Writ of Right in bis 
nature, wherein was great delay) againft the alien; and the reaſon thoreof 
was, foz that there was no Writ of Aſſiſe of Nuſans in the Regiffer, but 
= — that the Tenant in the Aiſe Levavit, which is remedied by 

s Act. | 


C. De cztero non recedant querentes a curia Regis ſine 


remedio.] This is an ancient Paxbne of the Common Law, and the reaſon 
thereof is, Ne curia regis deficerer in Juſticia exhibenda , ſo as in one Court 02 


other the party injured ſhould have Juſkice, 


CA curia, &c.] The makers of this A knew well, that the party 
injured by the Nuſans, albeit the w2ong doer made it in his own ground, pet 
might the party grieved (albeit he had but an eſtate foz pers) enter and abate, 
and demoliſh the Nuſans, be it houſe, wall, oz other Nuſans, not onelp when 
it was in the hands of the wzong doer, but in the hands of the aitene : bat this 
Act doth give the Tenant of the Fre hold as ſp@dp a remedp by Law, as is the 


Aſliſe of Novel difleſin, which was ever counted feflinum remedium; and ＋ 
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if the wzong doer refozm the Nuſans befoze the Alliſe, oꝛ Quod permittat 
bzought, the Action lyeth not; howbett, if the party dad any particular lofſe by 
the Nuſans; he ſhall recover damages therefoze in an Action upon the caſe, Ne 
querentes recederent a curia ſine remedio. 


© Tenementum transfertur.] Transfertur is a moze generall wozh 
then Alienerur » foz Alienare is regularly intended of the Ac of the party, but 


Transferre compzchendeth alſo Ads in Law, as Deſcents, Eſcheats, and the 


une: and therefoze if two coparceners le bie a Nuſans upon their ground, and 
one dpe, ſo as her part deſcend to her hetr, the Alliſe of Nuſans is maintainable 
againſt the Aunt as a w2ong doer, and the nece as a Tenant of a moity, which 
moitp is transferred, but not aliened to her, and fo if the aliene dye 


ſeiled, 


© In regiſtro de cancellaria.] ghis is a Bok of great Antiquity 
and authozity in Law, whcreof in another place J have ſpoken. 


De mercato.] Here it is to be obſevved, that if one hath a Parket, 
either by pzeſcriptton,oz by Letters Patents ol the King, and another obtatns a 
Parket to the Nuſans of the fozmer Parket, he ſhall not tarry till he habe 
avolded the Letters Patents of the latter Parket by courſe of Law, but he may 
have an Alliſe of Nuſans. 

Note there be wozds in the grant of a Parket, Ita quod non fit ad nocumen- 
tum alterius mercati. Y 
And note that Fairs are taken within this Law, foz every Fair is a Parket, 
but every Market is not a Fair. 
a Nowin what caſes a Fair oꝛ Market ſhall be ſaid to be levied to the Auſans 
of another, you map read in our old and latter Boks, this onely that hath bæn 
ſafd is ſaffictent touching this point, foz the underſtanding of this Ad. 


Levavit ad nocumentum, &Cc.] vg grant of a Fair, xc. Nil 
fit ad nocumentum feriarum vicinarum, where ad nocumentum feriarum fs put 
but foz example; foz if it be ad aliquod damnum, either of the King, oz ſabjec 
in anp other thing, the Fatr hall be revoked. 

c Nocumentum eſt triplex ; 1. Publicum five generale. 2. Commune, 3. Priva+ 
tum five ſpeciale. 

Publicum,ad nocumentum totius regni; Commune, ad commune nocumentum 
tranſeuntium; Privatum, to a Houſe, a mill, ec. 

d It ts true that a pzivate Nuſans map be committed thzee manner of wapes; 
viz. Faciendo,non faciendo,permittendo, & non ittendo. 

By this wozd Lev avit, and theſe wozds in the beginning of the Chapter, De 
facto alicujus, it appeareth that this Ad onely extendeth ts Nuſances that are 
committed by doing oz diſtarbing ; foz, foz not doing no Aﬀiſe of Nuſans lyeth, 
but an Action upon the caſe. 

f Mhough the wozd Levavit is onelp here, and in the Writ (herein mentioned) 
uſed, yet Exaltavit, deexaltavit, Obſtruxit, obſtupavit, Arctavit, Divertir,&c. nay 
Proſtravit, which ts the oppoſite to Levavir, gc. are within this Aa. 


Cum in uno caſu conceditur breve, in cõſimili caſu ſimili re- 


medio indigete, ſicuti prius, fiat breve.] Sd hereafter in this Chapter 
concerning this Rule. 


Eodem modo ſicuti perſona, &c.] , g Parton of a Church 
ſhall have a Quod permittat of a Common in the right, and alſo in nature of a 
Mordanc', 4c, becanſe the Parſon had an Inheritance in the Common in the 
right of his Church. 

But of a Ruſans done in the time of the pzedeceſſoz againſt the DiNeiſo} hy 


— — — 


— — — 
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his helre, being an injury and wzong, no Quod permictat did lie in that caſe 


befoze this @tatute, as it plainly appeareth by this Ac it ſelfe, and the reaſon 
was, foz that there was no Writ in the Regiſter in that caſe, 


© Perſona alicujus Eccleſiz.] Theſe wozds doe include Utcars, Regi. 33,33. 
P2ebendarfes,4c, and all other @ccleſiaſticall perſons which could not have a 
Quod permitrat in the like caſe befoge the making of this Ac; Foz pꝛivate perſons, 


' though thep had but an eſtate tate they might have dad a Quod permittat, and 


thercfoze no pzoviſion was made foz them, but onely ſoʒ Parſons of a Church, 
and the like. g Glanv. L Iz. c. 23. 
Bract. l. 5. fo. 286. 


q Breve utrum.] A Juris utrum did lie at the Common Law fog a Pare Brit. fel. 23 4,55, 
ſon againſt a lay man, and foz a lay man againſt a Parſon;but no Juris utrum did 65. leta l.. c. ig 
lie foz one Parſon againſt another befoze this Ac, becauſe it was the right of a & 26. 11 E. 3. 
Church, and no lay fee. And the woꝛds of the Writ at the Common Law were — 22 
an fit laicum feodum, &c. Inticr.ſe-646. 

It an Abbot hath a Parfonage appꝛopꝛiated fo him, and altens ths glebe of the Cuſtumier de 
—— =" ſacceſſoz ſhall have a Juris utrum, which he bath as Parſon, and Norm-ca.rrs, 
not as t. 20 E. 3. Juris 

A Parſon oʒ Chaplain of a Chappel,which comes in by admiCion and inttitu - trum 5. 19 H,. 
tion, ſhall have a Juris utrum, becauſe he hath no other remedy ; otherwiſe it is em 16. 
ofa Oardeln of an hoſpitall,a Pꝛioʒ, and the like, becauſe they may have a Writ * 3.69. F. 3. 
of Right. 19 Kad. , 

Et quotieſcunque evenerit. ] This is a mott etellent and neteſ· Brad H. fo.g13- 
ſary rule, foz befoze this Aa the Juſtices did puncually hold themſelves to the F _ 2 12, 
Writsin the Regiſter, becauſe thep told not change them without Aa ot Par- 727100 4%45- 
liament;(as elſewhere hath ben laid) therefoze by this generall Law it is nota: Firſt part Inſt, 
bly pzovided foz expedition and adminiſtration of Juſtice, that as offen as it (&-67. 
would happen in the Chauncery, that in one caſe there is a Writ (in the Regi- 
fter of the Chauncery) found, and in like caſe happening under the ſame right, 
and needing the like remedp . a Writ is not found, let the Clerks ofthe Chaun- 
cery agree in making of a Writ, 02 adjourne the Plaintiffe untill thenext Paris 
ament,tc. But now let us peruſe the wozds. 


Conſimili caſu.] although there be a ſpeciall Writ grounded upon 1 E. 1. bie 874 
this Statute, called by the particular name of a In confmili caſu, pet many 38 E-3.13. 
other Writs (though thep beare not the name) are grounded upon this Aa, as 
{tappowethin our Boks. 


7 Concordent Clerici. And albeit that we have treated of this in Firſt part of the 

cm pet foz the underſtanding of theſe wozds, ſomewhat Wall here Lat. fc. 67. 
e ſaid. 

Theſe that here ars called Clerici,. were at this time, and befoze called alſo 2 foleg8,49 
Magiſtri Cancellariz,and were aſoctated to the Lozd Chancelloz;of whom Fleta — —— 
ſaith, Cui aſſocientur Clerici honeſti et cireumſpecti, domino Regi jurati, qui in 21 E. 3. fol. 38. 
legibus & conſuetudinibus Anglicanis notitiam habeant pleniorem, quorum off- 
cium ſit ſupplicationes, & querelas conquerentium audire & examinare, & eis 
_ qualitatibus injuriarum oſtenſarum debitum remedium exhibere per bre- 
via Regis. 

And ibele Writs agred upon by theſe after Clerks were called Magiſtralia, 
lo diſtinaton lake, between bre via formata de curſu, and theſe called Magiſtralia, Lib. 8. ubi ſupra. 
bat hercof moze hath been laid in another plate. 

And one ſpectall note is to be taken, that this generall Law extends not oneip 3 5.2 Encry 3: 
to Writs at the Common Law, but to Writs alſo grounded upon Ads of Par. F. N. B. 206. f. 
llament: foz example, the Statute of Glouceſter doth give a Writ of Entry in 
tale of alienation by Tenant in Dower, to be bzought in the life of — 
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3 E. a. ubi ſupra. fn Do wer, which thereupon is called a Writ of Entry in caſu proviſo: now 
18 E. a. Entry 74+ upon theſe generall wozvs Writs have bien framed in conſimili caſu, that is, 


11 E. z. Entry 63 


ibid. 11 E. 2.60. 


7E. 3. 17. 8E. 3. 48 


6 E. 339,40. 
16 Aſſ. p.11. 


Regiſt. 237. K 235 


F. N. B. 205 b. 


31 E. i. Entry 64 


Bract. lib. 1. ca. 2. 
Britton fol. 14m. 
19 H. 3. Juris utr. 


16. 1 E. 3. 7,8. 


2 E. 3. 7. 1E. 3. 31 


37 60-33 E. 3. 
Quar- Imp 94. 


p- ult. 17 E. 3-35, 
49. 39 E. 321,35 


17 E. 3. 35,49 
40 E. 3. 34,38. 
41 Aſl. p. 28. 
46 E. 3. 
13 vow 
13 H. 4.4 
14 H. 4.34. 


Mirr. c. 2. 3. & 


cap. 5. 5 1. 


In hiſtoriaE li- 


enſi. lib. 2. fol. 38. 


4 E. 3. cap. 14. 
36 E. 3. cap. 10. 


W. z. cap. 5 ü. 


tit 18. 
r 119. 


where-Zenant bp the curteſie, oz Tenant foz life doe alien, but it muſt be in 
conſimili caſu with the @tatute of Gloceſter; ſoʒ where that Statute ſpeaketh uf 
a reverſion,a remainder is not in conſimili caſu,as ſome doe hold, that a reverũon 
ex aſſignarione, though it be but foz lile, is within the Ad. 


C Atterminent querentes uſq; in proximum Parliamentum.] 
Matters of great difficulty were in aunctent time uſually adjourned into Patlia · 
ment to be reſol ved and decided there, whercof Bracton ſaith, Si aliqua nova & 
inconſueta emerſerint, quæ nunquam prius evenerunt, & obſcurum, & diffcile ſic 
eorum jndicium, tune ponantur judicia in reſpectu uſque ad magnam Cutiam, ut 
ibi per conſilium Curiæ terminecur - And thts agræth with our Boks from 
time to time, 

And hereof there be infinite pzecedents in the Nols of Parliament, Vide the 
Statute of 14 E. 3. cap. 5. ſ 22 E. 3. 3. & 2 H,7.19. 

To which end Parliaments were often holden, * King Alfred o2 Alured did 
03dain by authozity of Parliament, that foz ever twice a peare, 03 oftner,ifneed 
were, in time ol peace a Parliament ſhould be holden at Londgn : Pur parlamen- 
tet fur le guidement del people de Dieu, coment gents ſe garderont de pecher, 
viveront in quiet, receiveront droit per certein uſages, & ſaints judgements, 


of whom the Poet ſang!. 


Anglorum ſic Regna regens, ut non foret «ll; 
Antes Rex ſimilss, equalis poſtea nullus. 


And in an ancient Chzonicle I reade of him, Aluredus acerrimi ingenii princeps 

& doctiſſunus totumque novum & vetus Teſtamentum in eulogiam Anglicz 
is tranſmutavit / &c. 

In the raigne ol E. 1. Parliaments were berp frequent, and often holden, and 
foz the moſt part one Parliament in two peares. 

King Ed. 3. oꝛdained by nuthozitp of Parliament, that a Parliament ſhould 
be holden every year once, oʒ moze often,if need be: to what end? ſoz maintenance 
and execution of Lawes, and foz redzefle of divers miſchicfes, and grievances 


which dayly happen. 


C Quod Curia Domini Regis deficiat, &c.] #03 itisarut in 
Law, Quod Curia Regis non deber deficere conquerentibus in juſtitia ex- 
hibenda. # 


———_————— — 


— — 


CAP. xxx. 


Uia non eſt aliquod breve in Cancellaria,, per quod 

querentes habent tam feſtinum remedium, ficur per 
breve Novæ diſſeiſinæ, Dominus Rex voluntatem habens utce- 
leris fiat juſtitia, et quod dilationes in placito communi 
amputentur et abbrevientur, concedit quod breve Aßbiſæ 
novæ diſſeiſinæ locum habeat in pluribus caſibus quam pti- 
us habuit. Et concedit quod de eſtoveriis boſci, proficuo 


capiendo in boſco, de nucibus, et glandibus, et aliis 0 
ctibus 


Cap. 25. Weſtm, ſecond, 


ctibus colligend', de corrodio, liberatione bladi, et aliorum 
victualium, ac neceſſariorum in certo loco annuatim reci- 
piend', tolneto, tronagio, paffagio, pontagio, pannagio, et 
his ſimilibus in certis locis capiend?, cuſtodiis boſcorum, 
parcorum, foreſtarum, chacearum, warennarum, portarum, 
et alis balivis, et officiis in feod', jaceat de cætero aſsiſa Novæ 
diſſeiſinæ. Et in omnibus ſupradictis caſibus modo conſueto 
fiat breve de libero ten. Et ſicut prius jacuit, & locum ha- 
buit in communia paſturæ: ita de cætero locum habeat in 
communia turbariæ, piſcariæ, et aliis commun his ſimi- 
libus, quas quis habet pertinentes ad liberum tenementum, 
vel etiam fine ten per ſpeciale factum, ad minus ad termi- 
num vitæ. In caſu etiam quando quis tenens ten ad termi- 
num annorum, vel in cuſtod illud alienat in feodo, et per 
illam alienationem transfertur liberum ten in feoffatum, 
fiat remedium per breve Noyz diſſeiſinæ. Et habeantur pro 
diſſeiſitoribus tam ille qui feoffat, quam feoffatus : Ita quod 
vivente altero eorum locum habeat prædictum breve. Et fi 
per mortem perſonarum ceſſet remedium per prædictum 
breve, flat remedium per breve de Ingreſſu: Et quamvis 
ſuperius fiat mentio de aliquibus caſibus, de quibus locum 
non habuit prius breve Novæ diſſeiſinæ, non propter hoc 
credat aliquis illud breve non competere, ubi prius compe- 
tebat. Et licet dubitaverint quidam, utrum in caſu quo quis 
paſcat alterius ſeperale, fieri poterit remedium per prædi- 
ctum breve, teneatur pro certo, quod in caſu illo per præ- 
dictum breve bonum et certum eſt remedium. Caveant de 
cætero illi qui nominati ſunt diſſeiſitores, quod non pro- 
ponant falſas exceptiones, per quas captio Aſsiſæ differatur, 
dicendo quod alias tranſivit Aſsiſa de eodem ten inter eaſ- 
dem partes, vel dicendo et mentiendo, quod breve de 
altiori natura pendet inter eaſdem partes de eodem ten, 
& ſuper his & conſimilibus vocent rotulos, vel recordum ad 
warrantum, ut per illam vocationem aſportare poſsint veſtu- 
ram, et levare redditus, et alia proficua ad magnum detri- 
mentum querentis. Et quia prius aliam pœnam non ha- 
buir, qui hujuſmodi falſas exceptiones mendaciter propoluit, 
niſi tantũ quod poſt mendacium ſuum convictum proceſſum 
fuit ad captionem Aſsiſæ: Dominus Rex, cui odioſæ ſunt hu- 

Gg juſmodi 
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juſmodi falſz exceptiones, ſtatuit quod ſi quis diſſeiſitor no- 
minatus perſonaliter * * illam exceptionem ad diem 
ſibi datum, fi defecerit de warranto quod vocavit, habez. 
tur pro diſſeiſitore abſque dar erer Aſſiſæ, & reſtituat 
damna prius inquiſita, vel poſt inquirenda de duplo: & 
nihilominus pro falſitate ſua puniatur per priſonam unius 
anni. Et fi illa exceptio proponatur per balivum, non pro. 
pter hoc differatur captio a ſæ, nec judicium ſuper ffi 
tione ten, & damn': Ita tamen quod ſi dominus illius ba. 
livi, qui abſens fuerit, 3 veniat coram juſtic, qui 
aſſilam ceperint, & offerat verificare per recordum, vel per 
rotulos, quod aſſiſa alias tranſivit de eodem ten inter ea(: 
dem panes , vel quod querens alias ſe retraxit de breyi 
conſimili, vel placitum pendeat per breve de altiori natura: 
fiat ei breve de faciendo venire ſuper hoc recordum. Et cum 
illud habuerit, & videant Juſtic', quod recordum ita ei 
miſſum valeret ante judicium, quod per illud excluderetur 
querens ab actione ſua, ſtatim faciant Juſtic' ſcite part, quz 
prius recuperavit, quod fit ad certum diem, ad quem te- 
habeat defendens ſeiſinam ſuam, & damna, ſi quæ prius fol- 
vit per primum judicium, ſimul cum damnis quz habuit 
poſt primum judicium reddit: quæ ei reſtituantur in duplo, 
ſicut ſupraditum eſt: & nihilominus puniatur ille = 
mo recuperavit, per priſonam ſecundum — ic. 
Eodem modo ſi defendens, contra quem tranſivit aſſiſa, in 
ſua abſentia oſtendat chartas, vel quiet clam', ſuper quarum 
confectione non fuerunt jurat examinar', nec examinati po- 
terunt, pro eo quod de eis non fiebat mentio in placitand, 
& probabiliter ignorare potuerunt confectionem hujuſmodi 
ſcriptorum: ſuſſic viſis ſcriptis illis faciant ſcire parti, qu 
recuperavit, quod fit ad certum diem coram eis: & venite 
fac jurat ejuſdem aſſiſæ. Et fi per veredictum juratorum, 
vel forte per irrotulamentum ſcripta illa verificaverint, pu- 
niatur ille, qui aſſiſam impetravit contra factum ſuum, per 
pœnam ſupradictam. Nec capiat Vic de cætero bovem 4 
diſſeiſito, ſed à diſſeiſitore tantum. Et i plures ſint diſſeiſi 
tores in uno brevi nominati, nihilominus de uno bove 
ſit contentus: nec exigat bovem niſi de precio v.. vel 


prectum, 
| « Tan 
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Tam feſtinum remedium.] ge adite of Novel difleico is 
not onely maxime feſtinum, ſed maxime beneficiale remedium , foz many 
cauſes : 

1- The Defendant ſhall not be eſCoigned. 

2, The Defenvant ſhall not caſt a Pꝛotedion. 

3. He hall not pzap — — but of the King. 

4+ He ſhall not vouch any ſtranger, noz anp fo the Mrit, unlcCe he 
ter into Warrantp maintenant, 4 * 
5. The ſame Law of Receſf. 


6, The Parol ſhall not demur , either foz the nonage of the Plaintite, oz the 
Tenant, and foz divers other cauſes. ge of the Plaintife, oz th 


Ut celeris fiat Juſtitia, & quod dilationes, &c. ] 
This concerneth the Common ⸗ wealth, foz Expedit reipublicz , ut it finis li- Regula. 


tum; and the duty of everp good Judge, foz Boni judicis eſt lices diri- Regula. 
mere. 


In pluribus caſibus quam prius habuit. ] 3t is to be obter- 
ved, that at the Common Law there were but two fozms of Writs of Alliſe 
of Novel diſſeiſin in the Regiſter of the Chancery, that is to ſap, an Aſiſe De 8.2, Aﬀict 
libero tenemento, and an Aſſiſe De communia paſturæ foz his cattell, gc. which * af. p. ei 
was ſo neceſſarp, as withont it bis Irie: hold could not be manured : and the 11 UH. 6.23. 
Allile De libero tenemento did lye of houſes, land, rent, and other things which 
lay in Render, whereof a Przcipe did lye at the Common Law; but of all pꝛe⸗ 31 E. 1. AN. 440. 
fits aprender, which confiſted in Capiendo, Colligendo, Habendo, Recipiendo, 2 478. 
& Exercendo, an Afliſe of Novel Piſſeiſin did not lye at the Common Law; but E z ibid. — 
the party was dziven to his Quod penmittat, in which was great delay, and they 
which had but an eſtate fog life could not maintain that Writ : therefoze this Act 
doth give in all the ſaſd caſes a ſpeedy remedp by an ACiſe in lieu of th? Quod 
permitrat, ſo the ſaid pzofits were to be taken oʒ had in certo loco; and therefoze 
theſe wozds, In pluribus caſibus, & c. are verified. 


De eſtoveriis- bolci.] Theſe (as by this A appeareth) confift ®-5-fo's25. lib. 


in Capiendo. eggs 9. 
Ot this wozd Eſtoverium, and of the ſeverall kindes thereof, J have ſpoken - 
at large in other places. 


De nucibus, glandibus, & aliis fructibus colligendis.] 
Theſe and the like conũ i in Colligendo, and are to be token in woods: Notan- Brac lib. 4 246. 
dum eſt quod ſub nomine herbagii, non continerur glans, & ideo tempore glandis, 
& peſſone excluduntur porci, & capræ, niſi ad hoc ſpecialiter agatur, quod talem 
habeant communiam;glandis enim nomine continentur glans caſtanea, fagina, ficus 
& nuces, & alia cuzq; quz edi & paſci poterunt præter herbam. 
Nec de concuſla tantum pluit ilice glandis. virg. Geo. 4. 


De corrodio.] Chis being a reaſonable ſuſtenance foz a man, conſiſt» 4 E.;. :4, 25 
eth in Habendo, as by the Writ De corrodio habend' appeareth. 3 SO 

And albeit this Ac 'peaketh De corrodio, pet an ACiſe ſhall be maintained of 3 
the part of a Corrodie, but therein alſo are diverſitics, as pou map read, Lib. S. Jeha Webs cate, 


in Jehu Webs caſe, 


De liberatione bladorum, & aliorum victualium. ] 
Theſe conſift-tn Recipiendo, as belonging to a Corrodie. 


Ac aliorum neceſſariorum.] Thefe alfo confiſt in Recipiendo, 
as things Q1z pertinent ad victum, veſſitum, & habitationem hominis. 
Gag 2 C In 
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C in certo loco annuatim recipiendis.] note this claule. In cer- 
co loco, extends to Efovers, and all the p2ofits aprender, and not to the clauſe of 
Offices, But pet the Office muſt be In certo loco, which ts ſo to be underftod, 
as albcit the Office be removeable, pet it muſt be In certo loco, when the Aire 
is bzought. 


C Tolneto, tronagio, paſſagio, pontagio, pannagio, & 
hiis ſimilibus in certis locis capiend.] There confift tn Capiendo, 
and of theſe pou may read at large in Jehu Webs cafe, ubi ſupra. 


C Cuſtodiis boſcorum , parcorum , foreſtarum , chacea- 


rum, warrennarum , portarum, & aliis balivis.] of the and 


other Offices, you map read at large in Jehu Webs caſe; and this Ad concerns 
ing theſe Offices is but declaratogy, foz an Alliſe did lpe of them at the Com. 
mon A aw, becauſe a Præcipe did lye of them, as in that caſe it appeareth. 


C Et officiis in feodo.] This Statute being herein (as hath ben 
ſatd ) made in affirmance of the Common Law , although the Statute ſpeaketh 
onely of Offices in fe *; pet ſuch as have Dffices in tail, oz fo2 life, ſhall have 
an ACiſe, as by the authozities befoze cited doth appear. 

+ And albeit the wozds be generall, yet this Ad is only to be intended of Offi- 
ces of p;ofits, and not of Offices of c „ and no pꝛoflt. 

But this Ac doth extend aſwell to ©fices in the Admirall Court, Eccleſia: 
ficall Court, oz anp other Court, where either the Ctvill oz Eccleſiaſtical 
Law, 02 any other Law then the Common Lab, ac. of England doth rule; as to 
Offices in Tempozall Courts which are governed by the Common Law, xc. 
as by the authozities abobeſald, and Jehu Webs caſe appeareth, 

If a man be diCCeiſed of the whole Office, he ſhall have an Alliſe De officio 
cum pertinen'; and albeit the Statute ſpeaketh, De officiis, and if he be diſleiled 
of partell of the pzofits, he map have an Aſſiſe of that parcell: but therein alſo 
aro diverſities, as you map read in Jehu Webs caſe. 


C Breve de libero tenemento.] So as now by this Ad, in all 


the caſes aboveſatd concerning pzofits aprender,the Aſſiſe of Novel diſſeiſin ſhall 
be De libero tenemento. 


C Et ſicut prius jacuit, & locum habuit in communia 
paſturæ, ita de cætero in communia turbariæ, piſcariæ, & 


aliis communibus hiis ſimilibus.] Bracton, who wzote betoze the 


making of this Aa, ſaith, Quod locum habet Afſiſa de qualibet communia per- 
tinen ad liberum tenementum, ſcil. communia paſtutæ, turbariæ, &c. And in 
the Raign of H. 3. which was befoze the making of this Aa, an Aſſiſe did lye of 
a Common of Piſcarte; and theſe opinions bad great pꝛobability of reaſon: 
pet becauſe (as hath bæn ſaid) there was no Mrit in the Regiſter in thoſe ca» 
ſes, thereſoze befoze this Act no Writ did lye by the generall opinſon of the 
Judges; bat now this Ac bath cleared the queſtion. 


C In caſu etiam quando quis tenet tenementum ad ter- 


minum annorum , vel in cuſtodiam , & alienat in feodo.] 
This bzanch is an affirmance of the Common Law, foz the Frœ hold being in 
the leſloz, 02 in the heir, the libery being made by the Leſſee foz yers 02 Gar* 
dein, doth wozk a viſſeifin , becauſe by his tozcious livery he dilletſeth the — 
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ſoz 03 heir, foz the which they may have an ACiſe of Novel diſſeiſin at the Com- | 
mon Law, and both the Feoffoz foz making, and the Feoffe foz taking a toz- 12 E. 4. 12 
tious l\bery were both Difſefſozs : and ſo it ts if Tenant at will, oz Tenant 

at luſferance make a Leaſe fo2 ꝓters, and the Leſſee enter, this is a Diſſeiſin to 

the L efſo2 at the Common Law. 

This Ac ſpeaketh firſt of a Tenant foz pers, and vet a Tenant by Elegit, Scc the anciefk 
Statutes Perchemt, oz the Staple ate within this Law: and ſo it is of a Te: 711% cap. Ele- 
nant at will, 03 a Tenant at ſufferance, foz all theſe have a polleſtlon, but other $73 +": 4E. 
wiſe it is of a Batlife, foz he hath no poſleiſlon at all. Aſſ. 790. 

2. Ol Gardein, which extendeth not onely to Gardein in Chivalry, bat to 3 a; 5 
Gardein in Socage, & pur cauſe de nurture. - — 2 G 

3. * Df an alfenation in ter, and yet an allenation in tail, oz foz life is within 878. 2 Hl. 3. a. 
this Aa, becauſe they are within the ſame milchiet. 432. 

4. + Jf Tenant fo2 yecrs,0z a Gardein make a Leaſe fo2 life.the Remainder brech £216. 
fo2 life, the Remainder in fee, and Tenant foz life enter, he is a Diſſeiſoz, be- ene. Diſ⸗ 
cauſe he taketh the fir ſt livery; and ſo it is of him in the Remainder foz life, 02 Fleta lib. 4 ca. 7. 


in fee, if he enter. 7 E.3.11, 43 Atl. 
45. 


Fiat remedium per breve de ingreſſu.] here it is objeceo, N 
that if Tam feoffator, quam feoftarus be Diſſeiſoʒs, by the Common Law, and ſo 
declared by this Statute : 

1, How the Leſſoz oz heir can have a Writ of Entry, and ſuppoſe the Entry 
by the Leſſee c Gardein⸗ 

2. Whether the K eſſoʒ oz the heir may not have an clecton,efther to have his 
ACiſe,oz his Writ of Entry? 

To the fir it is anſwered, that albeit it be a Diſſeiſin, having regard to the 
Leſloz oz heir, ſoz the benefit of the Alliſe; pet bet ween the Lefſee oz Gardein, 
and the Feoffee, it is a Feoffment , whereunto a Warranty map be annexed, Sec the ficft Part 
and a Uoncher had of them to recover in value (as in another place hath ben ow Inſticures, 
ſaid) ſo as the Leſſo2 02 the heir may have a Writ of Entry inthe Per agalnt 61. 
the Alfenee, and p2inctpallp,becauſe it is affirmed bp this Act, 

To the ſecond, this Ac hath pzeſcribed a fozm and oder concerning aliena- F 2- 47.790. 
tions after the Ac, viz. that living either the Feoffo2 oz Feoffee, an Aſſiſe » © *- bid go. 
ſhould lye; and therefoze living either of them, a Writ of Entry doth not pe: 11.3 Bie. 878. 
but foz alienat ions bełoze this Ac, a Writ of Entry might have been bzought 


ſince this Act, 


Et quamvis ſuperius hat mentio, &c.] This is but abundans 
cautela, and pet pꝛudently added ad majorem rei ſecuritatem. 


T7 Ft licet dubitaverint quidam utrum in caſu quo qius 


paſcat alterius ſeperale, &c.] This Adile was in this caſe maintatnable 
by the Common Law. 

Theſe woꝛds are to be intended, when one claſmeth Common in the ſeberall ” "ws 2 : 
land of another, and puts in his cattell to uſe the ſame ; tho owner of the fell . N. B. 6 . 
hath two wapes to help himſelf, either to waive the poſſeſſion, and then to bzing Lure de 6@e 
bis ACiſe as one ont of poſſeſſien, as in the common caſe of a Diſſeiſin, and then Rad 6;. 
be ſhall have Judgement to recover the land and damages; 02 elſe he may keep 
bis poſſeſſion, and bzing bis generall Writ of Afiſe of Novel difleiſin : and if 
the Tenant plead to the ACiſe , that the Plaintife was Tenant of the land the 
day of the Writ purchaſed , and pet is; the Plaintife may maintain his Writ, 
and ſay, that the land was, and is his ſeverail, and the Defendant did feed his 
ſeverall with his cattell , and accozding to this bzanch of this Ac he pzapeth 
the 2Mife; and in this caſe ff it be found foz the Plaintife, be ſhall have Jadge- 
ment to hold the land as his ſeverall, and damages. ok 
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Note that in this caſe he is not diſteiſed of the land, but of the ſeveralty of 


bis land. 

And this feeding is to be underſtood, when one claimeth a Common appen- 
dant,appurtenant,oz in groſſe,and foz the uſe of the ſame doth pat in his cattell: 
this claim, and putting in of his cattell is a Diſſeiſin of the ſeveralty of the 
land, and ſhall have Judgement, as is afozeſa(d, accozdingly : but it᷑ the catteli 
come in by way ol eſcape, thts is a Treſpaſſe, and no Diſſeiſin of the ſeveralty 
within this Statute. 


By the Common Law a man that is in ſeiſin of his land may have an 


ACiſe, to; that he is difleiſed of the quiet injoping of his land; as when the 
L 02d, oz any other that hath a Rent, and oftentimes diſlreineth foz the Rent, 
where none is behinde, the Tenant hall have an Aiſe of Novel diſſeiſin of the 
land, foz that, by reaſon of the frequencle of diſtrefſes, he is difſeiſed of the quiet 
injoying of his land. and cannot make dis advantage thereof, and frequentia mutat 
tranſgreſſionem in difſeihnam. 

And ihe Mirror ſafth, that diſturbance of one that is in peaceable poſeCion, in 
tbꝛe caſes doth amount to a Diſſeiſin: as if the Lozd that is in quiet poſſeſſion 
of his Kent cometh to diſtrein, and is by the Tenant diſtarbed, ſo as he cannot 
take a diſtreſſe, this diſturbance is a diſſeiſin of the Rent. 

2. When the L02d hath taken a Diſtreſſe, and the Tenant pap not his Rent, 
but diſturb him by unjuſt ſaute of a Replevte. 

3. When any diſtrein ſo outragiouſip (that is, ſo often.) as the terre Tenant 


cannot plough, oz dulp aſe bis ground, 


C Caveant de cætero illi qui nominati ſunt diſſeiſitores, &c. 


A Feme covert and an Inſant are not within this Statute to have cozpozall 
1 by impzifonment bp their plea, by vonching of a Recozd , and 
failing of it. 

This Act doth not extend to an Aſſiſe of Mordanc. 

Der a notable Recozd ſoon after the making of this Ac, upon this bzanch of 
this Ad, Mich. 18 E.1, Coram Rege Rot. 35. North. 

In a Fozmedon, oz anp other reall Action, it the Tenant plead a Recozd, and 
fail thcreof at the dap, the Demandant ſhall not da be ſeiſin of the land,but onely 
a Petit cape ; foz this @tatute extendeth onelp to the ACiſe of Novel diſſeiſin: 
and in caſe of the Aſliſe, if the Tenant befoze this @tatute had pleaded a Re- 
cozd, n= failed thcreof, pet the Aſiſe Could have been taken, as appeareth by 
this Ac. 

Here it fs to be obſerved, that every man ſhall plead that, which is apt and 
pertinent to his caſe ; and therefoze a Diſſeiſoʒ that is not Tenant of the land 
hall not plead any thing that concerns the tenancte of the land, as a releaſe of all 
Actions realls, but ſhall plead a releaſe of Actions perſonalls, oz any other plea 
that doth excuſe himſelf of damages. 


C Et ſi illa exceprio proponatur per balivum , non pro- 
pter hoc differatur captio Aſsiſz, nec judicium, ſuper reſtitu- 


tione tenementi, &c.] Jn an Aliſe, as by this bzanch it appeareth, the 
Bailite cannot plead any matter of Recozd, either in barre 03 to the Writ ; fo3 
the Batlife cannot plead any matter, oz any plea out of the point of the 4ſiſe, 
noz any thing that is not triable by the Aſiſe,noz any plea which be cannot con 
tlude, Et 6 trove ne ſoit nul tort, nul diſſeiſin. Yerebp it appeareth what treaſare 
map be foand in the Pines of theſe ancient Statates. 

And if thcrefoze the Bailife do plead anp matter of Recozd, pet the Juffices 
ſhall pzoceed, gc. and give Judgement; but then the Defendant named in the 
Aſſife may come unto the Juſtices, and verifie that there was ſach a matter 
of Recozd, cc. and de ſhall have a Certificate of Alliſe by fozce of 
this Ad. 8 


* 


Cap. 25. 


22 ſecoud. 


And the Writ that is given in this caſe is after judgement,bat the certificate 
of Aſſiſc that was at the Common Law was after verdic ; and befoze 02 after 
judgement when the verdict was not well examined by the Juffices,xc. the Ju- 
ſkices of cffice might examine it. whereof we need not to treat any further in this 


place, fo2 that this @tatute doth not extend to that kinde of certificate ; onely J 
may note t wo things, 1. That when the Recognitozs of the Alliſe give a full 
generall verdic, therelieth no certificate at the Common Law. 2. That ifany 
ol theRecognitozs of the Alliſe that gave the verdict died the certificate falled at 
the Common Low, foz it was to ſappip the defec of their fozmer verdic : Dee 


hereafter moze of this matter in this Chapter. 


Note the wozds of the Aiſe are Attachias cum, vel balivum ſuum, &c. 
And the Bapliffc plead in his own name; 1. de C. tanquam balivus A. de B. 


dicit : and not A. de B. per balivum ſuum. 


Eodem modo fi defendens, contra quem tranſivit aſsi- 


ſa, in ſua abſentia oſtendat chartas, vel 


quiet clam', &c.] 


This bꝛanch doth not onely extend to an Aſſiſe of Novel diſſeiſin, but to the 
Alliſe of Datrein preſentment, Juris utrum, and Alſiſe of Mordaunc', and ſome 
have thought to an attaint allo: Do as the Tenant ſhall not onelp have a 
Certificate of an Aſſiſe by the fozmer bzanch upon matter of Recozd, but 


alſo by this bzanch upon Deeds and Quiet clatmes, and the reaſon thereof is, 
foz that the Bapliffe could not plead the ſame, 


And it is to be obſerved, that after che Baply hath pleaded to the 
Aſliſe , the Tenant may come befoze the Aſſiſe taken, though it be after 
the Aſſiſe awarded, and plead any Deed, Nuatfet:claſme , oz other mat 
ter of Certificate, and ſhall not bee d2iven after the Aſfiſe taken, gc. to 


ſue his Certificate apon this Ad to troable the Tenant and the Recog- 
nitozs of the Alliſe, Quia fruſtra fir per plura, quod fieri poteſt per 


pauciora. 


© Venire facias jurat' ejuſdem Aſsiſæ: Et ſi per veredi. 


ctum juratorum, &c.] upon this bzanch it hath been conceived,that 


albeit that ſome of the fozmer Recognito2s be dead, that it ſhall be tried by the 
fozmerand bp others; foz though this A doth oꝛdain that a Venire facias ſhall 
be awarded to the Jurozsof the ſame Afiiſc, pet the ſubſequent wozds be, Et fi 
per veredictum juratorum, and ſaith not prædictorum; ſo as upon this Ad an 


addition may be made, 


In an Aſſiſe the Plaintiffe made title to ten Marks rent by ſpetialty of the 
graunt ofthe Tenant, and the Aſſiſe was taken by default, and after the Te⸗ 
nant upon ſhewing of a Deed of defeaſance of the ſame rent upon certain condt- 
tions to be perfozmed on the Platntiffes part, oz otherwiſe the rent to ceaſe, 
which he averred to be bzoken, which Deed of defeaſance did beare date in a fo» 
rein County, viz. in London, wherenpon a Certificate upon this Statute was 
p2aped befoze the Juſtices of Aſſiſe, who adjourned the ſame in Bank to be re · 
ſolved, whether a Certificate did lie upon this fozein defeaſaunce : where it was 
awarded that the Certificate was maintainable, and that the Ded of deſealance 
being denied Chould be tried in London, where it was found foz the Tenant, 
whereupon the Certificate was remaunded to be taken in the County where 
the Aliſe was bzonght: Out of this Recozd thz&@ things are to bee 


obſerved, 


1, That a Certificate doth lie upon a defeaſance bearing date in a fozein 
Countp (as well as upon a Charter 02 acquitance) which was trfed by 
Bone of that fozcin County, and by none of the Recognitozs of the 

e. 


2. That a Certificate lieth by this Ad upon a recovery bp default, as well 


as where the Tenant pleadeth by Baply to the ACiſe. 


3. That 


415 
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26 Aſſ. p. 5. 12H 4 


IWeſtm. ſecond. Cap. ꝛc6. 


3. That the Certificate muſt be ſued and adjudged in the County where the 


20. F. N. B. 18 2c. Qffife was (ned. 


W. 1. c. 26.42 E. I, 


F. 4E 4.10. 
11 H. 7. 17. 
Stamt. Pl. Cor. 


49. 4. . 
ein » 


26AT.p.45. 


Mertoncap.3z« 


Marlb. cap 8. 


C Nec capiat Vic de cætero bovem a diſſeiſito, ſed 


4 diſſeiſitore tantum.] This Dre which the @heriffe take was not 
any reward foz doing of his office, (pro officio ſuo exequendo) foz that was pzo: 
bibited by the Statute of W.1. cap,26. but this was a duty due by aumcient cy- 
tome after the canſe ended. 

But where it was due onely from the diſſeiſo2, the Sheriffe befoze this a 
did alſo fncroach the like upon the diſſeiſ>, which ts reſtrained by this Aa, and 
to be taken onely of the wzong doer,and neither of the diſeiſ@,noz ofthe Tenant 
that is no dilſeſſo3, 


C Er ſi plures ſint diſſeiſitores in uno breve nominat. 


nihilominus de uno bove fit contentus.] Tbis bzanch is in 
affirmance of the Law, foz ſ&ing they are jopned in one Writ, thep are as 
to this purpoſe but as one diſeiſoz, and therefoze but one Ore ts dar unto 
the Sberitke. 

A man that is indicted and arraigned foz two felonſes, ſhall pay but foz one 
deliberance onelp,foz though the felontcs be ſeverall, pet the perſon that is de- 
Udered is but one. 


C Nec exigat bovem, niſi de precio 5. s. vel precium. 


Herein the makers of this Law did adde this bzanch very pꝛobidently, fo; 
there is nothing moze incertaine then pzices of things which oftentimes tile 
and fall , and ſpectally of vicuals, and therefoze here having fet doton the 
ite of the Dre, they adde, if that would not bee the juft pice of the 
Ore, which they fozeſaw might not continae long, then the ®heriffe Would 
have 5. 9, 


— — 


— — — — 


C A.. XXVI. 


N brevibus de rediſſeiſina adjudicentur de cætero damna 

in duplo: & ſint rediſſeiſitores de cztero irreplegiabiles 
per commune breve, Et ſicut in ſtatuto de Menon provi- 
ſum fuit illud breve de his qui diſſeiſit fuerint, poſtquam 
recuperaverint per aſſiſam Novæ diſſeiſinæ, mortis anteceſ- 
ſoris, aut per alias juratas ulterius de cætero habeat illud 
breve locum in illis qui recuperaverint per defaltam, redditi 
onem, aut alio modo fing recognitione aſſiſarum vel 
juratarum. 


By the @tatute of Merton both the Mrit of Rediſſeiſin, and of the Poſt diſ- 

ſeiſin were given. 
- This Statute is an Act additionall in the ſeverall points. | 

1, Where the Statute of Merton gave but ſingle dameges, this Ac doth give 
double damages both in the Rediſſeiſin and Poſt diſſeiſin, bat the Jury is to give 
the ſingle, and the Court is to double them. 

2. Where notwithſtanding the Statute of Merton and of Marlebridge,cap-5. 
be might be replevied by the Common Writ, yet by this Ac he cannot fo = 8 


* 


Cap.27. Weſtm. ſecoud. 


3- There the Sfatate of Merton extended onely to Radieiins upon reco⸗ 
veries tn Aſſiſe of Novel diſſeiſin by verdict of the Recognitozs, and to Poſt 
diſſeiſins upon recoveries by verdic onelp; this Aa doth extend to recove- 
ries by default, reddition. aur alio modo, as upon demurrer, ec, ſoas hereby the 
Rediſſeĩſin, and Poſt diſſeiſin doe lie in many moze caſes then thep lap befoze, 

der heloꝛe in the Grpoſition of the Statute of Merton and Marlebridge | 

It an ACiſc be bꝛought again ſt A. and B. and A. ts found the difſetſo;, and B. 
the Tenant, and the Platntiſke recovereth, and B. the Tenant diſeiſeth the 
Plaintiffe again, the Plaintiffe-ſhall have no Rediſſeiſin, bat a Poſt diſſeifn, bes 
cauſe a Rediſſcifin lieth not but again him that was party to the fozmer 


Difciſin, 


_— OY 
— „6 — 
— 


CAP. XXVII. 


PA aliquis poſuerit ſe in inquiſitionem aliquam 
ad proximum diem, allocetur ei eſſonium: ſed ad alios 
dies ſequentes per eſſonium non differatur captio inquiſiti- 
onis, ſive prius habuit eſſon, ſive non. Nec admittat eſſon 
poſt diem datum prece partium, in caſu in quo partes con- 
ſentiunt venire fine eſſon. g 


The Statute of Marlebridge did pzovide, Quod poſtquam aliquis poſuerit fe 
in inquiſitionem aliquam, &c. non habebit niſi unicum eſſonium, &c. By which 
Statute it was not certainly limited when he Chould have that one eſſoine, and 
thereof enſacd a great miſchiefe, foz the Defendant would not be eflofned but 
at the Habeas corpus, and then the Jurozs ſhould loſe their iNues , and 
= inqueſt should not bee taken, to the great vexatton and loſſe of the 

ar02s. _ : 

And therefoze this Statute chiefly foz the eaſe of the Jarozs pꝛobideth, that 
the Defendant ſhould have but one efſotne, and that eſſoine maſt be at the next 
dap, and that is at the Venire facias,and if he neglec that next time, he (hall ne- 
ver have it alter. 

This Act ts to be intended onely of a plea perſonall, and of a common eſſoine, 
and not of an eſloine de ſervice le Roy. foz that he may caſt when he will. e the 
1 upon the Statute of Marlebridge cap. 13. 

nd albeit the woꝛds of this Act are generall, pet it muſt be underſfod onelp 
incaſes. whers an eCoine doth lie, whtch is implied by this wozd allocetur, and 
therefoze if the Defendant come in by Exigent, 03 Cepi corpus, and jopne iſe 
ad proximum diem, he cannot be eſſotned,foz that he either remaineth inWard,oz 
goethby Patnpziſe, and therefoze befoze this Statute could not be efſoined; and 
this fs a bzanch of reſtraint, and not of enlargement, 


Nec admittatur eſſonium poſt diem datum prece partium.] 
And the reaſon ts, foz that ſæing this day is given by the pꝛaper and agrement 
ol the parties without any eCoine, this Statute doth enact, that poſt diem datun 
prece partium, no eCoine ſhall be admitted. 


Hh h CAP. 


Marlb.cap.1z, 


9 H. 5. 12. 
Weſtm. i. cap. 4 t. 


7E. a. eſſoing 1,8 
Dier 15 El. 324.b 


35 H.6. 53. 


418 eim ſecond, Capas. 


CAP. XXV111. 
Um per ſtatutum Weſtm. 1. ſtatuatur quod poſtquam 


tenentes ſemel comparauerint in Curia, non allocetur 
eis eſſonium in brevibus Aſsiſarum: eodem mode de cæte- 


ro obſervetur de petentibus. 


W. 1. cap. 41. 


C In brevibus Aſsiſarum.] STbts Ad ertendeth not to ar, 
ſiſes of Novel diſſeiſin no moze then the ſatd Statute of W.1. here recited doth: 
Se bekoze the Expoſition of the Statute of W. 1. and the rather foz that this 
At ſatth de petentibus, and the Plaintiffe in an Aſſiſe of Novel diſſeiſin ts called 

neren and not petens, but this Act extendeth to Mordaunc', Juris utrum, and 
Attaints, and doth remedy the milchiefe of the Demandants ſite, which hs 
omitted in the Statute of W. 1. And note that a Writ of Attaint is here comp 
beubed-underthis wozd Aſſiſa, becauſe it hath the quality of an Alliſe, viz. 
to have a Jurp returned the firſt dap, and ſo in equall miſchiefe. 


C. Eodem modo.] his is an Ac of reference, that in all caſes 
where the Ack ol W. 1. doth take away the common eſſoin from the Tenant after 
appearance, there this Ac doth take it from the Demandant after 
De moze of this matter in the Expoſition upon the ſaid Act of W. i. 


—_——_— ah — AY 


— 


CAP. XXIX 


Bee de tranſgreſſione ad audiendum & terminandum 

de cætero non concedatur coram aliquibus Juſticiariis, 
— * ſuſticiariis de utroque banco, & Juſticiariis itine- 
rantibus, niſi pro enormi tranſgreſſione, ubi neceſſe eſt ap- 
ponere feſtinum remedium. Et dominus Rex de gratia lu 
ſpeciali hoc duxit concedendum. Nec etiam de czterocon- 
cedatur breve ad audiend & terminand appella coram 

1 ee in 1 e Ie _ —_ — 4 

W.r.cap.1, nus Rex hoc præceperit. Sed ne huj i, v 

Llbc cap. indictati diu detineantur in priſona, habeant bw de Odio 
& Atia, ſicut in Magna Chana, & aliis ſtatutis di- 
um eſt. 


C Breve de tranſgreſsione.] Albeit the Statute mentianeth onel? 
a Writ,becauſe commiCions were in thoſs dayes moſt commonly graunted by 
Writ, as the commiCCion to Apftices in Epze, Juſtices of Oier and Termiper, 
of Gaole Delivery, ec. pet this Act vothnot onely extend to authozity graunt® 
by Writ, but by commiſſion alſo. Tre 


Cap.29. Weſlm, ſecond. 


Tranſgreſion here is faken in a large ſenſe , foz anp onfrage oz mſſdes 
meanour. 

Commiſſons of Oter and Terminer are of thzce ſo2ts. 

One generall at the ſute of the U ing, as to hear and determine all manner of 
CZrealons, Felontes, Riots, Route, Treſpaſſes, ec. 

Another particular at the ſute of the party, and that in two ſozts: One na- 
ming particularly the party grieved, as Rex dilectis & fidelibus ſuis A. B. & C. 
ſalutem. Ex gravi cuerela D. zccepirrus quod E. F. & G. & alii malefaRores, & 

cis noſitæ perturbatores in ipſum D. apud N. vi & armis inſultum fecerunt, &c. 
And the other is moze generall, and of this fozm, Rex dilectis, &c, Ex clamo- 
fs querimoniis di verſorum hominum de Com' N. ad noſtim ſæpius pervenit 
auditum , quod A. Epiſcopus Winton', &c. plures & diverſas oppreſſio- 
nes, &c. 

The third is aſwell at the ſuit of the King, as of the party, all in one Writ oz 
Commiſſion, as hereafter in this Chapter ſhall be touched. 

The miſchief befoze the making of this Aa was, that Commiſſioners of 
Oier and Terminer, 4c. were pzocured, and named by the parties whom the 
matter concerned; ſo as the Commiſſioners were neither indifferent, noz of 
ſufficient knowledge and learning, And the miſchief was the greater, foz that 
when a man ſued out a Commiſſion of Oier and Terminer at the ſuit of the 
party againſt divers perſons foz taking of his goods, and foz efloigning the 
lame, to the end to Waſte and convert the ſame to their own aſes ; the party 
that ſued the Oier and Terminer ſhould have a Writ to the Sherife, rehearſing 
this matter, and command him to arreſt the goods, and to pat them in ſafegnard 
untill it be otherwiſe pꝛobided oz adjudged by the Juſtices of Oier and Ter- 
miner, c. and if upon this ſate it were found foz the Plaintife, the Juſtices 
of Ojer and Terminer might reſtoze the party to his geods, 03 give damages 
to him foz them; wherein it doth vary from an Action of Zreſpaſſe ſued befoze 
Juſtices of the one Bench oz the other: and where the party in particular is 
to be reſtozed to his goods, oz to recover damages, the ſaute is pzoperlp by 
Writ, accozding to the wozvs of this Ac (Breve de tranſgreſſione-) and by the 
Statute of 34 E. 3. the CommiCfoners oz Jaſtices named in the Writ are to 
be named by the Court, and not by the party. 

The ancient fozm of Commiſſions of Oter and Terminer were of all Treas 
ſons, Felonies,zc. Gzievantes, Ertoztions, and Deteits made to the King and 
to his people, aſwell at the ſuit of the King, as of the partp, dc. | 

If a Commiſſſon of Oier and Terminer be diſcontinued oz expired, gc. the 
Inditments and Reco3ds ſhall be removed info the Kings Bench, as to their 


pꝛoper center, 


C Exceptis Juſticiariis de utroque banco.] Here is remedy 
foz both the ſato miſchicfs, foz the Juſtices of ci{ther Benches are pzeſumed to 
be men of integrity, indiffcrencic, skill, and knowledge. 

Hereof pou map read in Stamford. 


C Niſi pro enormi tranſgreſsione, ubi neceſle eſt appo- 


nere feſtinum remedium.] Here it is called, Enormis tranſgreſſio. 

In the Statute of 2 E. 3, cap. 2. It is called, Grand Leads, 03 hozrible 
Treſpaſſes. 

Fit / herbert ſaith, that this Wrif is to be granted when a great aſembly, in- 
ſurreaton, oʒ heinous miſdemeanour,oz Treſpas ts committed in any place, then 
the manner and aſe is to make ſuch a CommtClion, to hear and determine ſuch 
mfsbehavfonrs. ; 

The Regiſter termineth it, Enormis ſeu horribilis. : 

And it tbe Treſpas be not Enormis ſeu horribilis, there lyeth a WUrit of Su- 


rerſedeas, 02 Revocation, Quia non enorm's,'cu horribilis. : 
9990 2 C Dominus 


419 


2 E. 3. cap · 8. 


29 E. 3 37 


Regiſt. 126, 127. 
F. N. B. 111. 


F. N. B. 111. f. 


Reg iſt. 123. 
34 E. 3. cap. t. 


42 Aff. p.. 


44E. 3. 21. F. N. B 
243 38 H. 8. 
Commill. Br. 


Plac. cor. 55, 16. 


EN. B ubi ſupta- 


Regiſt. 125. 4. 
Regiſt, 124. b. 
11 Aff. p.21. 
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Magna Charts, 


Weftm. ſecond. 


C Dom Rex de gratia ſua ſpeciali, &c.] his is an 9g of 


Cap:. zo. 


cap. 5. M. 1. ca a Ozace, foz herebp the King is reffrained of his power to grant Commiſſions of 


Nota. 


Paſc. 1 E; · Co- 


tam conc. regis. 


Brit. fol. 5. 22 E; 
Coton. 97, 98. 


4H 6 15. Kegiſt. 
judic. 26. 3 H. y. 


cap. t. 9 H. 4.2, 
13H. 4. 10. 17 E.; 
13. 21 E. 4.19. 
Dier 120. 


44 E.z-44. tit. 
Coron. F. 95. 


Oier and Terminer to whom he will at his pleaſure. 

The ſtile of the Kecozd befoze Juſtices oz Commiſſioners of Oier and Ter- 
miner, ſometimes have ban, Coram Rege & concilio ſuo apud S. &c, and ſome- 
time, Coram eoncilio Regis apud, &c, whereof take one Recozd foz example, 
filed thus: 

Placita coram concilio Regis apud Weſtmon de termino Paſchæ, Anno 
regni Regis E. 3. 11. Nicholas Keriels caſe in a Commiſſion of Oier and 
Terminer. 


C Nec etiam de cætero concedatur.] An Appeal doth Ive eh 
ther by Writ Oziginall, oz by Bill. 

The Oziginall Wzit iNneth out of the Chancery, By Bill, as in the Coun, 
tie befoze the @herife and Cozoners ; alſo befoze Juſtices of Gaol.delivery, if 
the appellee be in p2iſon befoze them, and (as it appearethby this Ac) bet6e 
Commiſſtoners of Oier and Terminer, befoze Juſtices of Niſi prius, and by Blll 
alſo befoze the Juſtices of the Kings Bench. 

It ſeemed to Firzherberr, in abzidging of the caſe of 44 E. 3. that Juſtices 
of Peace having power by the Statute of 34 E. 3. (which there ts called, Le 
novel Statute) might teteide an Appeal bp Bill, becauſe thep had power to hear 
and determine Felonies; but that Statute doth give them power to hear and 
determine Felonſes at the ſute of the King, and the Bonk at large ſpeaketh onely 
of Juſtices of Gaol-delivery, 


C Sed ne hujuſmodi appellati , vel indictati diu deti- 


neantur in priſona, habeant breve de Odio & Atia.] ge by 
foze in Magna Charra,cap.26, & 29. Gloc, cap. . this bzanch well explained, 


— ———— — — 


— — 


6 


1 de cætero duo Juſticiarii jurati, coram qui- 
bus, & non aliis capiantur Aſsiſæ novæ diſſeiſinæ, 
mortis anteceſſoris, & attinctæ: & aſſocient ſibi duos, vel 
unum de diſcretioribus militibus com', in quem venerint: 
& capiant aſsiſas prædictas, & attinctas, ad plus ter per an- 
num, viz. ſemel inter quindenam Sancti Joannis Baptiſtæ, 
& gulam Auguſti: & iterum inter feſtum Exaltationis ſan- 
ctæ Crucis, et Octob. Sancti Michaelis: et tertio inter fe- 
ſtum Epiphaniæ, et feſtum Purificationis beatæ Mariz. 
Et in quolibet com”, ad quamlibet captionem aſsiſæ, ante- 
quam recedant, ſtatuant diem de reditu ſuo; ita quod om- 
nes de com' ſcire poſsint eorum adventum; et de termino 
in terminum adjornent aſsiſas. Si per vocationem wartan- 
ti, per eſſon', vel per defectum recognitorum , fi ad 
unum diem captio earum differatur. Et ſi aliqua de 
cau- 


Cap. zo. Weſtm. ſecond. 

cauſa viderint , quod utile fir, quod aſsiſæ moris 
anteceſſoris per eſſonium, vel vocationem warranti reſpe- 
ctuate adjornentur in banco, liceat eis hoc facere, et tunc 
mittant Juſticiar de banco recordum cum brevi originali. 
Et cum loquela pervenerit ad captionem aſsiſæ, remittatur 
loquela cum brevi originali per Juſticiar de banco, ad pri- 
ores Juſticiar': coram quibus capiatur alsila. Sed de cæ- 
tero dent Juſtic' de banco in hujuſmodi aſsiſis ad minus 
quatuor dies per annum, coram præfat Juſtic aſsignatis, 
ut parcant labotibus et expenſis. Atterminentur inquiſitio- 
nes capiendæ de tranſgreſs placitat' coram Juſticiar de 
utroque banco: niſi ita enormis fit tranſgreſsio, quod 
magna indigeat examinatione. Atterminentur etiam inqui- 
ſitiones coram eis de aliis placitis placitatis in utroque ban- 
co, in quibus facilis eſt examinatio, ut quum dedicitur in- 
greſſus, vel ſeiſina alicujus, vel in calu quum de uno articulo 
lit inquirend. Sed inquiſitiones de grolsis et pluribus arti- 
culis, qui magna indigeanc examinatione, capiantur co- 
ram juſtic de bancis, niſi ambæ partes petant, quod in- 
quiſitio capiatur coram aliquibus de ſocietate, cum in par- 
tes illas venerint: quod de cætero non fiat niſi per duos 
Juſtic', vel unum, cum aliquo milite de com', in quem 
partes conſentiunt. Nec atterminentur hujuſmodi inquiſi- 
tiones coram aliquibus Julticiariis de banco, niſi ſtatuatur 
certus dies & locus in com', in præſentia partium: & dies 
& locus inſerantur in brevi de judicio per hæc verba: Præ- 
cipimus tibi quod Venire facias coram Julticiariis noſtris 
apud Weſtmonalt, in octa. Sancti Michaelis, nil talis & ta- 
lis tali die & loco ad paites illas venerint, xii, &c. Et cum 
hujuſmodi inquiſitiones captæ fuerint, retornentur in ban- 
cis, et ibi fiat judicium, et irrotulentur. Et ſi omiſſa forma 
prædicta aliquæ inquiſitiones capiantur, pro nullis habean- 
tur: excepto quod aſsiſæ ultimæ preſentations, et inquiſi. 
tiones ſuper Quare impedit atterminentur in proprio com 

coram uno juſticiar de banco, et uno milite, ad certos 

tamen diem et locum in banco ſtatutos, five defendens con- 
ſentiat, ſive non: et ibi ſtatim reddatur judicium. Habeant 
de cætero omnes Juſticiari de bancis in irineribus clericos 
irrotulantes omnia placita coram eis placitat , ſicut antiqui- 


tus habere conſueverunt. Item ordinarum eſt, quod Juſti- 
ciarii 
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27 E.t. cap · 4. 


York 12 E. 2. ca.; 


27 EI. Cap: 4 


13 B. 2. cap. 3. 


14 E. 3. cap. 16. 


Bro. Niſipriu- 37 
Sce the orm of 
the Poſtea he te- 


after in this 


Chapter. 


Weftm. ſecond. Cap.zo, 
ciarii ad aſsiſas capiend' aſsignati non compellant ju. 
ratores dicere præciſe, ſi fit diſſeiſina vel non, dummodo 
dicere voluerint veritatem facti, et petere auxilium Juſtic, 
Sed ſi ſponte velint dicere, quod diſſeiſina eſt, vel non, ad- 
mittatur eorum veredictum ſub ſuo periculo. Et de cætero 


non ponant Juſtic in aſsiſis, aut juratis, aliquos jurat, niſi 


eos qui ad hoc prius fuerunt ſummoniti. 


This Statate conſiſteth of many bzanches, whereof we ſhall ſpeak in their 
o2der : and firſt it ts to be ſen what miſchtefs were befoze the making hereoßthe 
pzincipall whereof we ſhall touch. | 

1, Befoze the making of the Statute of Magna Charta, Aſiſes were onelp 
to be taken in the Court of Common Pleas, which was miſchievous to the 
Recognitozs of the Alliſe: it is pzovided by Magna Charta, that they ſhall be 
taken in the pꝛo per Countp once every pear , and that remedy was too ſhozt, 
and thercfoze they are by this Ac to be taken oftner, 

2. Another miſchief was, that the Juſtices of Aſiſe were not ſometime 
but appzentices of the Law, and a Knight aMoctate to them which often- 
times were favourable. 

3. And ik the Recognſtozs of the Aſſiſe had not given their verdi, the Ju⸗ 
ſtices could not (befoze this A) have adjourned the Reco2d into the Court of 
Common Pleas. 

4. Alſo, if a fozefn Plea had been pleaded, oz fozein Woncher had, they could 
not have adjourned it into the Court aboveſatd. 

5. Befoze the making of this Ad, all Juroze, together with the parties, 
came up to the Kings bigher Courts of Juſtice, where the canſe depended, & 
propter tantam » & intolerabilem populi noſtri jacturam, non ſolum ad eorundem 
juratorum exonerationem , ſed etiam ad celerem partibus in curia noſtra placi- 
tantibus Juflitiam exhibendam, &c. And this ts the firſt Aa that gave the Writ 
of Niſi prius, 

6, Allo befoze this Act ſome Juſtices did rule over the Recognitozs, to gibe 
a p2eriſe oz direc verdict without finding the ſpecfall matter. 

Now the remedies do follow, 


C Aſsignentur de cxtero duo Juſtic' jurati, coram quibus 


et non aliis, &c.] Hereby it appcareth what an honourable Opinion 
the Law hath of the Kings Juſtices ſwozn , that they are omni exce- 
ptione majores. 

But this bzanch hath been mantloldly altered, foz by the Statute of 27 Er, 
cap. 4+ theſe Inquiſitions and Recognitions were to be taken coram aliquo 
Jufliciar' eorundem, coram quibus placitum deductum fuerit, aſſociato uno milite 
comitatus illius, &c. 

By the Statate of Vork, they are to be taken befoze one Juſtice of the one 
place 02 the other, having aſoctate to him, Un piode home de paiis, chivalier, 
Ou auter. 

But by the Statute of 14 E. 3. they map be taken befoze any Juſtice of the 
one Bench oz the other, oz the Kings Scrjant ſwozn , which is intended of 
anp Serjant at Law, foz that every @erjant is ſwozn. 

And this Aa is extended to the Kings Attozney, being joyned with one of the 
Juſtices oz Serjants ; and albeit the King make choice of ſome Serjants to 
be of his Cduncell and fee, pet in a generall ſenſe all be called the Kings Ber. 
jante, becauſe thep be all called by the Kings Mrit. 


CA 


Cap. zo. Weftm, ſecond. 423 


Ad plus terræ per annum.) 
3 per 1 Hereby the lozmer klum given by 
Thele dapes are altered by later Statutes. 
By27E.r. it is pzovided they hall be taken tempore Vacationiz Vide 25 EK & 14 B. K. 
14 E. 3. ubi ſupra 


Quindena Sancti Johannis Baptiſte. tetarn 
others is taken away by the Statute of zz H.8, f l * * 12 H. t. cup · at 


Jula Auguſti.] Gule of Auguſt. This is alſo .nientioned in the 
Sfatate of 27 E. 3, &c. the Feaſf of ©. Peter ad vincula is on this dap, being the 
firſt day of Auguſt, as it appeareth in Pl. Com. where it is ald, Al ſeaft de 8 Pe. 
ter en la Gule de Auguſt, 

The reaſon why it is called Gula Angufti, pon may reade in Durand, 
in his Boke De rationali divinorum, Lib. 7. De felto Sancti Petri ad 
vincula. 

This J have added, not out of any eurioſtty, but that the Reader might 
—_— what he reads, which hath bene mine endeavour thzoughout all 
this wozk. , 


J Statuant diem de reditu ſuo.] gyat is, by Pꝛoclamation 
in open Court. 


N De termino in terminum adjornent Aſciſas.] ge the Expo⸗ 


ſition upon the @tatate of Magna Charta. Et vide lib. 4. fol. 4. Vernons Caſe, g · Chart. e. ta. 
& lib. 8. fo.5 7. Le Countee de Rutlands caſe. 


J Per vocationem warranti.] Foein pleas are taken within the leg Charta. . 
equity of this Act, and ſo are demurrers doudtfull, and other pleas and pzoc@+ 4 f 1.4 Ka; 
dings, ec.as well befoze as after verdid. 48 E. 3. 7. 

In an Aſſiſe, the Tenant pleads a releaſe made in a fozein County, wheres 12 Aff. t. 
pen the Recozd is adjourned into the Court of Common Pleas ; that 

Court may graunt a Niſi prius into the fozein Conntp, foz albeit in this 
caſe the Court of Common Pleas hath by this Ag poteſtatem 
foz the triall of the releaſe, yet all incidents thereunto are therewith 


graunted. 


J Per eſſonium.] This muſt be intended ot an efloin ulcra mare, fo; 
the common efſoin, oz de ſervicio Regis lteth not in thts caſe. 


J. Remittatur loquela.] That is, the Recozdof the Alle, together 
with the aꝛiginall Writ ſhall be remannded to be taken.xc. in the pzoper County 
befoze the fozmer Juſtices, 


¶ Atterminentur etiam inquiſitiones coram eis de aliis 
placitis,&c, in quibus eſt facilis examinatio,&c. Sed inquiſi- 
tionem de groſſis & pluribus articulis quæ magna indi- 
— examinatione , &c. niſi ambæ partes petant, &c.] 


pon this Statute a Writ in the Regiſter is framed, Ar Reg iſt. 186, 
23 ſunt examinationis, non capiantur in patria» & de ſaperſe- 
&c. 


27 E.3. ſtat. 3. 
FN. B. 62 1 
Pl. Com.; 16. 


T In brevi de judicio in hæc verba.] Precipimus tibi, quod 42.E-3.c2p.11, 
Venire facias coram Jufticiariis voſtris apud Weſtm' in Octabis Sancti 
Michaelis, niſi talis & talis, tali die & loco ad partes illas venerint, 1 * 


th. x5 


44+ 


14 E. 3. cap. 16. 


Weſtm. ſecond. Cap. zo. 


The judiciall Mrit now in uſe bath prius beloʒeſvenerit, ]and thereof it faketh 
the name of Niſi prius, 
Although the Statate of r4 E. 3. ſpeak not of an attaint, pet js an attaint 


33 E-z.arraint 77 Within it, foz the effect of that Dzdinance is, that in all caſes where a Niſi prius 


23 E. 3. 23.24 E.3 


23. 25 E. 3.39. 


14E. 3. Niſi prius 
16. FN. B. 241-4. 


32 H.6. 9. F- N. B. 


241.2, 11 E. 3 
Viſne 59+ 


Arte de entt ies. 
Raſt. 101. Hill. 19 


H. 7. Rot. 09 
in Communi 


Banco. 1 H. 7. 10. 


ſimile. Dier 5. 
Mar. 163. 


Statute of Vork - 
11 E. 2. c. 4 14 E. 3 
c. 16. 17 E. 3. 23. 


Regula. 


4 Mar. Dier 135. 


9 ElDicr 260. 


Incident. 


is grauntable, it ſhall be graunted befoze Juſtices of Alltſe. 

Albeit this Ac be generall, pet a Niſi prius ſhall not be graunted where 
the King is party, oz where the matter toacheth the right of the King, with · 
ont a fpectall warrant from the Bing, oz the aſſent of the Kings gt 
tournep. | 


The Duke of Exeter being Plaintiffe in Treſpaſle, fo; the Duke a Ni pus 
was pzayed, and it was denied, foz that the Dake was of great power in that 
C „ and tt triall would be had in the Country , inconverfcnce might 


thereupon follow. 


C Er cum hujuſmodi inquiſitiones captæ fuerint, retor- 


nentur in bancis, & ibi fiat judicium, & irrotulentur. 


Herewtth agrerth the @tatute of York ubi ſupra. 

By the Statate of 14 E.z.cap. 16. the Chiefe Jaftice of that place hall return 
the Recozd, and ſhall return the verdict under bis ſcale. 

The return of the Juſtices is, Ad quem diem hic venerunt partes præd, & 
Juſticiarii ad aſſiſas coram quibus, -&c. mi ſerunt hic recorda in hæc yerba; 
And this returne is called the Poſtea, becauſe the Recozd beginneth thus: 
Poſtea die & loco infra contentis coram ( and nameth the Juſtices of Allile) 
Juſticiariis ĩpſius domini Regis ad aſſiſas in Com N. capiend* aſſignat per ſormam 
ſtatuti venerunt tam le PI quam le Def. &c. 

If one of the Jnſtices of Aſiſe die befoze the returne, a Certiorari map 

be awarded out ofthe Court of Common Pleas to the ſurvivoz to certifie the 
verdic ; If both the Juſtices die, the Clerk of the'Alliſe map b2ing it in without 
a Certiorari, 03a Certiorari map be awarded to the Erecutoz9,02 Adminiltratozs 
ol them to certifie the Reco2d. 
But this Ad was defective , foz hereby the Juſtices of Niſi prius might take 
verdicts and inquiſitions, but they could not Recozd non-ſuits ofthe Deman- 
vant oz Plaintiffe,oz defaults of the Tenant oz Defendant, wyich was teme 
died bythe Statute of York, 


C Ec ſi omiſla forma prædicta aliquæ inquiſitiones ca- 


— pro nullis habeantur.] #02 the raleof Law is, Nonob- 
ervata forma infertur adnullatio actus; but that rule is to be underſtod, De 
eſſentiali forma, and not De accidentali. 


* 


C Excepto quod Aſsiſæ ultimæ præſentationis, & inqui- 
ſitiones ſuper Quare impedit atterminentur in proprio 


Com, &c. & ibi ſtatim reddatur judicium.] The reafon of 
making of this bzanch was in reſpec of the daunger of laps, and therefoze in 


- favour of the Patrons this clauſe was added, that ths Juftices of Niſi prius habe 


power to give judgement in theſe two Actions, 

And albeit the woꝛds of this bzanch be, Et ibi Ratim reddatur judicium pet 
if the Juſtices of Niſi prius doe not give judgement, upon return of the Poſte 
judgement may de given by the Court to which the return is made, foz by theſe 
woꝛds the higher Court is not reſtrained ; and this bzanch giving to the Ju! 
Tices of Niſi prius power to give judgement, thep have thereby power included 
ly, as incident, given to award execution, that is, a Writ to the Biſhop, but that 
Writ is not returnable ; bat after the Recozd be returned into the Common 
Bench, if the fozmer Writ be not executed, that Court may graunt a _— 


icut 


Cap. zo. Meſtm. ſecond. 4.25 
Sicut alias, returnable into that Court, all which is wozthy of ſingular ob⸗ 
ſerv-{ fon, | 
And {nfices of Niſi prius have power fo inquire of incidents. 18 E. 3.49. 59. 
Alto J "(tices of Niſi prius map amerce Jurozs, and demand them upon a pain, 17 E. 3.23. 
and alſo panlſh them fo2 mildemeanoꝛs done in their pꝛeſence, which are in de- 
ſpite of the Bing and therenpon make pꝛoces, and what lieth in aide and farthe- 
rance ol the buſinelle they may recoꝛd, lixewiſe they map recozd a pzayer to 
be reccibe d. 


© Habeant de cætero omnes Juſticiarit de bancis in Iti- 
neribus Clericos irrotulantes omnia placita coram eis pla- 


citat, ſicut antiquitus habere conſueverint.] Hereby it appeareth Pier . £iz-175- 
that the Trltices of Courts did ever appoint their Clerks, ſome of which after 
by pꝛeſci iption grew to be Oſkicers in their Courts;as here it is put fo2 example, 
that the Juſticesoſthe Benches in their Circutts h2d Clerks that enrolled all 
Pleas pleaded befoze them as auncientip thep uſed to have, that is, as by the 
Common Law. 
Now the cauſe of ſhe making of this bzanch, was, that the Bing was inkoz⸗ 
med that he mabt erca Offices ſoz entring and inrolment of Recozds in his 
Courts ef Juſtice, and ſpecially befoze Juſtices of Aſſiſe, which this bzanch 
declareth to belong to the Juſtices, and that thep had enjoped the ſame ot aun⸗ 
cient time, that is, by the Common Law, 
And the realen thereof is twofold, 1. Foz that the Law doth ever appoint 
thoſc,that have the greateſt knowledge and kill, to perfozme that which is to 
be done, 2, The Offtcers and Clerks are but to enter, tnroll, oz effec that 
which the Zuſtices doe adjudge, award, oz ozder, the inſufficient doing whereof 
maketh the pzoc@ding of th2 I:!ſkices erroneons, then the which nothing can 
be moze diſhonoureble and ar{cvous to the Jaſfices, and pie judiclall to the 
party; thereſoze the Law, as here ft appeareth, div appzopziate to the 
Jaſttces the maltug of their owne Clerks and Officers, and ſo fo p20- 
ted jndicfally by their own inſtruments: And that this was the Common 
Law, the King cannot graunt the Office of the Shire oz County Clerk. (who 
is to enter all judgements and pꝛocædings in the County Court) foz that the 
making of the Shire Clerk belongeth to the Sheriffe by the Common Law, as Lb Col. 32. 
in Mittons Caſe it appeateth, Et ſic de cæteris. Mictons Caſe. 


C Juſticiarii ad aſsiſas capiend aſsignat' non compel- 
lant juratores dicere præciſe ſi fit diſſeiſina, vel non, dum- 
modo dicere voluerint veritatem facti, & petere auxilium _ 
Lib. 9. fo. t, 11,13 


Juſtic'. Sed ſi ſponte voluerint, &c.] The firſt queſtion upon this Dowmans Cale. 
bzanch was, Whether in caſe of Alliſe, it the iMue were joyned upon acollaterall am 
matter out of the point of the Aſſiſe, whether upon this ſpectall iCne the Jury ſect.366,367, I 
might give a ſpectall verdic. 

2. The ſecond queſtion was, Whether it did extend to all other Acklons, 
02 onelp to theſe Adions wherein the Defendant oz Tenant might plead a gene⸗ 45F.-3.20. 42.3. 
rall iNue. 1. 40 E.z.2, 

3. Thirdly, whether in all Acfons the Jury might give a ſpectall verdict 3 
upon a ſpec tall due upon an abſque hoc, o other wile. dict 31-9 H.7.3. 

Ja the end it hath been reſolved, that in all Actions reall, perſonall, and mixt, Pier 28 H.8.32. 
and upon all (Cues jopned gencrall oz ſpecſall, the Jary might finde the ſpectall 2 Mar. 115. 9 El. 
matter of fact pertinent, and tending only to the iſe jopned, and thereupon pzap 1 Fl 3 
the diſcretion of the Court foz the Law: and this the Juroꝛs might doe at the x pi Con 72. 
Common Law, not onely in caſcs betwene party and party, whereof : Ts Can ths 
this Aa putteth an example of the Alliſe, but alſo in Pleas of the Crown 86 43af.3 1.448. 

I { f at 3-44- 26 H. 3.5. 


Lib.g.fol 13- 


Dowmans Calc. 


Weſtm.ſecond. Capt. 


at the Kings ſait, which is a pzofe of the Common Law, oz if this 
Act bad made a new Law, and that other like caſes betwene party and 
party bad bene taken by-equity, pet the King had not bene bound 
thereby: and note the next pzecedent clauſe of this Ad, and the ſubſequent are 
both in affirmance alſo ofthe Common Law. 


C Er de cætero non ponant Juſtic in aſsiſis , aut juratis 


aliquos juratores, niſi eos qui ad hocprius fuer ſummoniti 


Where this bꝛanch ſaith non ponant Juſtic in aſſiſis, the meaning is that the 
Juſtices Wall not ſuffer the Sheriffe to put into the pannell any men which 
were never ſummoned: foz befoze this Ac if the @hcriffe had made a pan: 
nell, and the Jurozs had not appeared, the @heriffc would have impannelley 
others of the lame County who were never ſummoned, which was a wꝛong to 
them that were ſo newly returned, and is now pꝛohtuſted by this Ac, where: 
upon any ſo unduly returned map have his Aaton againſt the Sheriffe, 
oz this Aa is made foz the relicke of them that were ſo unduly re, 


turned. 
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nn aliquis implacitat coram aliquibus Juſtic', pro- 
ponat exceptionem, & petat quod Juſtic eam allocent, 
quam ſi allocare noluerint, ſi ille qui exceptionem propo- 
ſuerit, ſcribat illam exceptiouem, et petat, quod Juſtic' 
ſigillum ſuum apponant in teſtimonio, Juſticiarii appo- 
nant ſigilla ſua. Et ſi unus apponere noluerit, apponat alius 
de ſocietate. Et ſi forte ad querimoniam de facto Ju- 
ſticiariorum venire fac dominus Rex recordum coram eo, 
& ſi illa exceptio non inveniatur in rotulo, et querens 
oſtendat exceptionem ſcriptam ſub ſigillo Juſtic appenſo, 
mandetur Juſticiario, quod fit ad certum diem ad cog- 
noſcendum ſigillum ſuum, vel ad dedicendum. Et ſi Ju- 
ſtic' ſigillum ſuum dedicere non poſsit, procedatur ad judi- 
cium ſecundum illam exceptionem, prout admittend eſſet 
vel cafland-. 


At the Common Law, befoze the making of this Ac, a man might 
have had a Writ of @rroz foz an Erroz in Law , either in redditione ju- 
dici,in redditione executionis, 03 in proceſſu,&c. and this Err: in Law mul 
be apparent in the Recozd, dc. Foz the Writ of Erroz ſaith , Quiz in 
Recordo & proceſſu, &c. error intervenit manifeflus, &c. ©2 foz Etro: 
in fair, by alledging matter ont of the Recogd, as death of either par 
ty, ec. ze judgement : Now the miſchtete befoze this Statute was» 
that when the Demandant oz Plaintiffe, oz the Tenant oz Defendant did 
offer to alledge any exception, (as in thoſe dapes they vid ore tenus at the 
barre) pzaping the Juffices to allow ft, and the Juſtices over-ruling wg 


Cap.z1.  Weſtm. ſecond. 427 
as it was never entred of Recozd, this the party could not aſſign foz erroz, bes 
cauſe it neither appeared within the Reco2d, noz was any errour in fair, but 
in Law, and ſo the party grie ved was without remedy, foz whoſe relief this 
Statute was made, 


C Cum aliquis implacitatur. This Act doth extend aſwell to F. N. B. 21 n. & 
the Demandant oz Plaintife, as to the Tenant 62 Defendant in all Aatons 12.3. | 
reall, perſonall, and mixt; and regularly it extendeth not to a ftranger to the 50 E.5 Conan 
Recozd , which is not to come in lien of the Tenant, ac. Foz example, if the 46. = . 
Bailife of a Franchiſe demand Conuſans, and the Juſtices over-rule the ſame, 
he cannot pzap the Juſtices to inſeal a Bill, becauſe he is no party to the Re: 17 E.3.23 2. 
co2d : but pet one that offercth to be received, and is denped, albeit he be none 
of the parties to the Writ, pet becauſe he is p2ivie tn eſtate, and to be in loco 
renentis, he ſhall have the benefit of this Act; and ſo it fs of the Uouche, though 
he be no party to the Writ, becauſe he is in loco tenentis. 


C Coram aliquibus Juſticiariis. ] gibett the letter of this bꝛanch 
ſemeth to extend to the Juſtices of the Com pleas only,. by reaſon of theſe wozds, 
Et ſi forte ad querimoniam de facto Jultic* Venire fac Dominus Rex recordum 
coram eo, (which ts by Writ of Errour into the Kings Bench) yet that is put 
but foz an example, and this Act extendeth not one ly to all other Courts of Res 
tozd ( foz upon Judgements given in them a TWrit of Errour lpeth in the 
Kings Bench) but to the County Court, the Pandzed, and Court baron, foz 
therein the Judges were moze likelp to erre; and albeit , of Jadgements 
given in them a Writ of Errour lyeth not, but a Writ of falſe Judge 
ment in the Court of Common Pleas, yet the caſe being in the ſame, 
oz greater miſchieł, the purview of this Statute doth extend to thoſe in- 
feriour Courts, 


C Proponat exceptionem. ] This ertendeth not onely to all Pleas 11 H.4. 52, 65: 
dilatozy and perempto2y, ec. and (as hath ben ſad) to pzayers to be received, 2 A fl. P.. 16 rs 
Oier of any Recozd 03 Deed, and the like; but alſo to all challenges of any Ju⸗ ag pu 1 
rozs, and any materiall C vidence given to any Jary, which by the Court is 82. 21 E. 4 2b. 
over ruled. 21 E. 4. 12. b. 

8 F. N. B. 21 n. 

C Juſticiarii apponant ſigilla ſua.] Here is an erpꝛeſte com- 
mandment given to the Jaſtices; and pet if one refuſe, and any of the other inſeal 
the Bill, it ſufficeth, but if they all refuſe, it is a contempt in them all; foz it lyeth 
not in the power ol the Juſtices that denyed to perfozm the purview of this Ac, 
to take advantage of their own wꝛong, and the party grie bed may have a Writ Regiſt. 182 
grounded upon this Statute to the Juſtices , commanding them to put their 
Seals Juxta formam ſtatutĩ, & hoe ſub periculo quod incumbit nullatenus 
Omittatis. 

And though no time be appointed by this A, when the Juſtices ſhall put . 4.4. 52, 6;. 
their Seals, the party muſt pzay the ſame befoze Judgement; but if they deny Kegift, ubi ſupr. 
it, then may they be commanded after Judgement to put their Sꝛats, and then the N. B. 22a. 
putting of their Scals after Judgement ſhall be ſufficient. 


C Er querens oſtendat exceptionem ſcriptam ſub ſigillo. 
Albeft the party grie ved be dead, yet his heirs oꝛ Executoꝛʒs, it. accozding to the 
caſe , ſhall have a Writ of Crtour npon this Bill of Exception. 
In this caſe the Platutiſe can allcoge no diminution, foz he muſt hold him» 11 Hl. 4 ui (up: 
— 7 the matter in the Bill ſealed ; and if it be not there, it was his folly to 
t. 


C Mandetur Juſticiario quod fit ad certum diem. ] 


Albeit ſome have holden, that the Juſtices may bzing in the Bill _— 11H.4 52,6:- 
Ait 2 al, 
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1. Part ot the In- 
Ritutes, ſect. 102. 


Booke of En- 
tries, Raſt. 275, 
313. Vet. N. B. 34 


Statut de Religi 
oſis. Anno 7 E. t. 


Weftm. ſecond. Caps. 


Seal, and acknowledge it, yet the ſarer way is fo follow the o2der pzeſcribed by 
this Ad. 33 

Af the Juftice dye yet ſhall there a Scire facias go againſt his Executoz 05 
Adminiftratoz ; foz the death of the Judge, which is the ad of G OD, 
cannot pzejudice the party, noz make the pur view of this Statute to be of 
no fozce. 

As ifa man be outlawed, and at the time of his Datlawzy he was beyond the 
Seas in war in the Kings ſervice, and bzings a Writ of Errour to reverſe his 
Dutlawzp, and obtains a Certificate ofthe Marſhall of the Kings hoſt under his 
Seal (as he ought to do) In this caſe notwithſtanding the Par dall dye, pet map 
he allign the lame foz Errour, and upon ſhewing of the Certificate have a Scite 
fac' to the Erecuts2s oz Adminiſtratezs of the Marſhalli. 


C Et ſi Juſticiarius ſigillum ſuum dedicere non poſsit, 


procedatur, &c.] On the other ſive, if the Judge deny his Seal, then map 
the Plaintife in the Writ of Erroz take iNue therupon, and pzove it by witneſ- 
ſes; foz it lyeth not in the Judge in this caſe to fruſtrate this excellent Lat 
made foz advancement of Juſtite and right, 

Foz the ozder of pzoceding herein accozding to this Att, ſ& the Bok 
of Entries. 


= — — - — — —— —— 
— — o — — ——— — — — — —— — — 


C47 XXXI1L 
E Um viri religioſi, & aliæ perſonæ Eceleſiaſticæ impla- 


citent aliquem, & implacitatus fecerit defaltam, ob 
quam tenement” amittere debeat : quia Juſticiat hucuſque 
tenuerunt, quod ſi implacitat fecerit defaltam per collate 
nem, ut cum petens occaſione ſtatuti per titulum doni, vel 
alterius alienationis, ſeiſinam de tenement! conſequi non 
poſſet, per illam defaltam conſequeretur, & fic fieret fraus 
ſtatuto: Ordinat eſt per dominum regem, & conceſſum 
in hoc caſu, quod poſtquam defalta facta fuerit, inquiratur 
per patriam, utrum petens habeat jus in ſua petitione, vel 
non. Et ſi compertum fuerit, quod petens jus habuerit, pro- 
cedatur ad judicium pro petente, & recuperet ſeiſinam ſuam. 
Et ſi jus non habuerit, incurratur tenement proximo do- 
mino feodi, ſi illud petat infra annum a tempore inquiſi- 
tionis captæ. Et ſi infra annum non petat, ſuperiori domi- 
no incurratur, ſi petat infra dimidium annum poſt illum 
annum. Et fic habeat quiliber dominus poſt proximum 
dominum, ſpacium dimidii anni ad petendum fucceſsive, 
quouſq; perveniatur ad regem, cui ad ultimum pro deſectu 
aliorum dominorum tenementum incurratur. Et ad calum- 
niandum Juratores inquiſitionis, admittantur quicunque ca- 


pitales domini feodorum, & ſimiliter pro Rege qui calum- 
niare 


Cap.32- Weſim. ſecond. 

niare voluerint. Et remaneat terra, poſtquam judicium da- 
tum fuerit in manu domini Regis quouſque tenem per pe- 
tentem, vel per aliquem capitalem dominum diſrationetur, 
& oneretur Vic ad reſpondend' inde ad ſcaccarium. 


Not withſtanding the Statute of Magna Charta, and the Statute of De Reli. 
gioſis, Anno 7 Edw. 1. pet this ebaſion was found cut, that religions and 
Eccleũiaſticall perſons did recover lands by default; which, albeit it were by 
conſent and collaſion, pet the Juſtices did hold that theſe religious and Eccle⸗ 
ſiaſticall perſons came not to the land per ticulum doni, vel alienationĩs, noʒ was 
within the generall wozds of the Statute of 7 Edw. 1. Aut alio quovifinodo, 
arte, vel ingenio ſibi appropriare præſumat: foz that Recoyeries being pꝛoſetcu⸗ 
ted in courſe of Law were by Law pzeſumed to be juſt and lawfull , it was 
holden by the Juſtices, that they were not within the fozmer @tatute ; and pet 
theſe Recoveries were done in fraudem legis, foz remedp whereof this Statutes 


was made. 


C Er implacitatus. All Actions bzought ſoz any lands oz tenements, 
wherein a fre hold, inheritance, oz a long term is recovered, as within this Sta- 
tate, as Præcipes quod reddat, Quare impedit, Droit de gard, E jectione firmæ, 
Quare ejecit infra terminum, Warrantia Chartæ, Convenuic to lebe a Fine, 
E xecutton per Elegit, Statute Merchant, 02 Statvte Staple, gc. 

This Ac doth extend to them that are no parties to the Writ,as to the Won» 
chee, and Tenant by receit, and the like. 

And this Statute doth extend by equity when the Abbof, xc. is Tenant oz 
Defendant, as when a Writ of Right ts bzoaght againſt an Abbof, gc, and 
alter the Miſe jopned, the Demandant maketh defauit, and is Nonlute, the 
colluſion hall be inquired, and this caſe wherein the Abbot is Tenant is within 
the ſame miſchtef, and ſherefoze within the equity of this Law: and ſo it is if 
a Quare impedit be bʒought againſt a P2foz of the Church of D. and the Plain- 
like become Nonſute, the Defendant ſhall recover the pzcſentment, and the col- 
luſion (hall be inquired. 


C Fecerit defaltam.] This Aa vothnot extend onelp, accozding to 
the letter, to Recoveries by default, but to all manner of Recoveries by ver⸗ 
dic, oꝛ other wiſe, if they be had by colluſi on. | 

If it be by delault, then a Judfcfall Writ called aQuaie jus grounded upon this 
Statute is awarded, which TWrit conſiſteth upon five parts: 

1, It reciteth the Recovery. ; 

2. The doubt of ths fraud, Et quia dubitatur de fraude inter eos prælocuta 
contra ſtatutum. 25 3 

3. A commande ment fo the Sherife to return a Jury, Pracipimus tibi quod 
Venite fac' coram Juſticiat noltris apud Weſtmonalt' du»decim, &c. the charge 
of the Jurp is ad recogn' ſuper ſacramentum ſuum hec tria; 1. Quale jus 
idem abbas habuit in prædict meſſuagio: 2. & Quis prædeceſſorum ſuit in- 
de ſeifitus ut de jure Eccleſiæ ſue przd': 3. & Quantum illud meſſuagium 
valet per annum. . : 

4. The fourth is another commandement to the Sherife, Et interim meſſua- 
gium illud in manum noſtram capias, &c. & quod de exitibus ad ſcaccarium no- 
dis reſpondeas. : 8 N 

5. The Sherife is commanded, Et Scire facias capitalibus Dominis feodi 
illus mediatis, & immediatis, quod tunc ſint ibi audituri juratam illam, fi 
voluerint. 

Which Writ J have the moze at large rehearſed. foz that it giveih a great 
light to all the parts of this Ac. * 
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Weftm. ſecond. Cap. zz. 


And it is to be obſerved, that if the Jury finde that bis pzedeceoz was 
ſciſed of it in bis Demelne as of fee in the right of his Church, befoze the ſafd 


3E. 3. Colluſion Statute de Religioſis, Anno 7 E. 1. this ts a good verdic foz the Demandant 
32.16 E. 3. ibid. without finding of any Licenſe ; foz though there were no Licenſe, the aliena · 


42. 34 Ec. ibid. 
49. 20 H. 6. 38. 


20 H. 6. 38. 


Stam. Prærog. 


84. b. 


39 E. 3. 12.4 E. 


3.8. 50 E. 3. 22. 


14 All. 13. 5 Ez. 


29. 6E. 3. 11. 


20 H. 6.38. 33 H. 
6.25. 6 K. 2. Col- 


luſron 40. 
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Kelwey 134. 
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16, 17, 
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hon 46. 13 E. z. 
ibid 28. 12 Ez. 


ſudgement 163. 
4 F. 3.8. Regiſt. 


Judic, 16, 17. 


41 E. 3· 3. 


tion was good: But if they finde that his pzedeceſſoz was ſeiſed after the Sta⸗ 
tate, then they onght to finde a Licenſe, oz other wotſe the land belongeth to the 


Lozd oz King. 
- The value of the land is inquired of,becauſe the (ues thereofare to be by this 


Act anſwered to the King. 

Il there be an (ue jopned in the Action bzought by the Abbot, the Jury ſhall 
not onely inquire of the iſſue, but of the colluſion,but as concerning the colluſion, 
it is but an Inqueft of Office, whereofkno Attaint lpeth. 

If a Recovery by verdict were not within the purview of this Aa, ſuch an 
{ae of diſadvantage might be jopned, and ſo ſeint Evidence might be given, as 
this Statute ſhould be of little fozce. 

And ff the Jurp do not inquire of the colluſion, ſo as the Abbof, xc. recover 
by verdict, yet the colluſion ſhall be inquixed of by a ſpeciall Writ, and not by 
a Quale jus. 

If an Abbot bzing an ACiſe, and the Tenant plead a fozefn Releaſe, thep of 
the ſozein County cannot inquire of the collaſion, but a ſpeciall Writ ſhall be 
granted. 

If the Tenant appear, and confeſſe the Acion, oz Judgement be given upon 
a Nihil dicit, 02 a departure in deſpight of the Court, theſe alſo are within this 
Statute , and the Colluſion ſhall be inquired, and ſo if a Recovery be had 


upon a demurrer in Law, that Recovery is alſo within the equity of this 


Statute, 
Jn ſome caſe no Colluſion thall be inquired at all, as if a perſon bꝛing a Juris 


utrum, and the Jury finde that the land is the right of the Church, this ſafficeth 
without inquiring of the Colluſion, 


C Et ſi compertum fuerit quod petens jus habuerit.] 
This is either by Jurp upon triall of the iſſue, oz by Quale jus, if the Tenant 
make delault. 


C Procedatur ad judicium.] Hereby it appeareth that the Cuale 
jus Mould be ſued ont after the default, and befoze Judgement, and ſo it is ſaid 
the uſe hath been; and i the Colluſion be found,the Lozd, gc. ſhall enter, thongh 
Jadgement be never given. 

But pet if Judgement be given upon the default, pet map the Quale jus be 

ſaed out, and ſo it appeareth by the Judiciall Regiſter, and manp other anthozt- 
ties, but Execution ſhall ceaſe untill the Colluſion be inguired. 
In a Writ of Right, ff Judgement finall be given foz the Abbof, xc. the 
Colluſion ſhall be inquired ; fo2 albeit the Judgement finall be given between 
them, pet the Lo2d by this Statute ſhall enter: and ſo it is of a Recovery by de* 
fault in a Ceſlavit. 


C Et ſi jus non habuerit, incurratur tenementum proxi- 


mo Domino feodi, ſi illud petat infra annum, &c.] were be 
the certain times appointed when the Lozds mediate and immediate ſhall enter; 
1 hath been ſaid in the expoſitlon of the Statute de Reli- 
Siolis, 7 E. 1. 


C Et ad calumniandum juratores inquiſitionis, admit- 


tantur quicunque capitales Domini feodorum. ] Herenpon, as 
hath been ſaid, the @herife hall warn the Lozds medtate and immedlate to ap 
pear, and take their challenges, 

If any ol the Loʒds mediate 0z immediate be within age, in reſpec m_ 


by 
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woꝛds. Quicunque Domini feodorum, the Court will adviſe whether any thing 
ſhall be done to his pzejudice,during his minozity, 


C Ec ſimiliter pro Rege qui clamare voluerit.] The Ring 
is alwapes (in judgement of Law) pꝛeſent in Court, and therefoze any man 
may challenge fo2 the King, but by the Statate of 33 E. . they which challenge 
foz the King muſt fhew a cauſe certaine, and the truth thereof is to bee 
tried. 

Oblerve well what Crpoſition hath bne made of this Ack, and how 
the Judges extended the lame by equity, foz otherwiſe the Churchmen by 
advice of their learned Couacell (whereof thep had the beſt) would have hav 
ſome evaſion oz other out ofthe letter of the Law. 

See the Crpoſitton beſoʒe of the Statute De Religiqſis, anno 7 E. i. 


G 4 F.:XXXITI 


Uia multi tenentes erigunt cruces in tenementis ſu- 

is, aut erigi permittunt, in præjudicium domino- 
rum ſuorum, ut tenentes per privilegium Templario- 
rum & Hoſpitaliorum tueri ſe poſſent contra capitales do- 
minos feodorum : Statutum eſt, quod hujuſmodi ten ca- 
pitalibus dominis, aut Regi incurrantur. Eodem mo- 
do quo ſtatuit alibi de tenementis alienatis ad manum 
mortuam, 


Foz the better underſtanding of this Statute, it is fo bee knolwne that 
the ozder of the Templers, otherwiſe Unights of the Temple being 
men pzofeſſey, were by Gelaſius the Pope founded Anno Domini 1117. 
which was Anno 18 H.1, 

Theſe were called Templarii. becauſe thep were firſt founded in ſome of 
the Cdifices adjopning and belonging to the Temple, and had the charge 
and keping of the Lozds Sepulchze, and not onely entertained Pilgrims 
. that came to ſ& the Sepulchze, xc. but in their armour conducted Chziſtians 
that had a deſire to ſe the City of Jeruſalem , and other places in the 
— of Paleſtine, and to guard them from the Saracens and Jn- 

els, 

Done alter, viz, Anno Domini 1120. Which was in Anno 21 Hf. 1, the 
Hoſpitallers, commonly called Milices Santi Johannis Jeroſolymitani, being 
pofeled Friers of S. John of Jeruſalem, under the rule of . Auguſtine, were 
founded, Honorius then being Pope, and they were called Hoſpicularii, Yoſpt- 
fallers, becauſe they had the care of hoſting and pzodiding Hoſpitals foz Pil- 
gmims, xc, travelling to Jeruſalem,&c. and foz their Safe-conduc againſt Sara 
tens and Infidels, Theſe two oꝛders, (but eſpecially the Templers) did ſo 
oberſpzead thzoughout Chziltendome, and ſo exc&dingly increaſed in poſs 
lellons, revenues, and wealth, and ſpectally in England, as pou will won- 
der to reade in appzoved Miſtozies, and with all obtained ſo great and large 
pxtbiledges, liberties, and (mmanittes fo; themſelves, their Tenants and Far- 
mers, xc. as no other oꝛder had the like, _ 
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wo 


Weſim. ſecond. Cap. zz. 


At the Councell of Vienna holden Anno Domini 1311. which was Anno 
4E. z. Clemens quintus then being Pope, the ozder of the Templers was by 
that Councell diſſolved thzoughout all Ch2iftendome, und their pollellions and 
revenues here in England given to the Molpitallers by A of Parliament, 
Anno 17 E.:. 

But the Wolpltallers continued here in England till an Ad of Parliament 
made in 22 H.$.by which Ad they were diſſolved, fo as albeit both theſe 02- 
ders mentioned in this Act are dilolved, and therctoze this Ea map ſixme to be 
obſolete and out ofuſe, yet will we not omit the Expoſition of it koz two ceuſes; 
1, Foz that we have hitherto omitted not one; and 2. it map let ve foz very 
god aſe, as hereaſter ſhall appeare. 


C Erigunt cruces.] The reaton wherefozc Croſſes were creced, 
was, fo: that the Knights ol both the ſaid ozders were Cruce ſignati, and beceuſe 
that was the cnſigne of their pꝛoleſſion. and fo2 that their Tenants enjoyed great 
p2iviledace, to the end they might be known to be the Zenants of the ſatd oz: 
ders, and thereby freed from many duties and ſervices which other Tenants 
were ſabjcc unto, diderect Croſſes upon their houſes ; and many Tenants ot 
other Loꝛds percetving the ſtate and greatnefſe of the Knights of both the ſatd 
Dzvers, and with:ll ketng the great pziviledges their Tenants cnjoped, did ſet 
np Croſſes upon their houſes, as thefr very Zenants uſed to doe, to the pꝛeju⸗ 
dice of their Lozds. 


| In tenementis ſuis.) The Crolle was creccd upon their houſes, 
but both the houle and lands holden by one tenure were fozfetied tothe Lozd, 
and thcrefozc the Act ſaith, In renzmentis ſuis. 


Q Aut et 191 Permittunt. | This wozd [permit]oz ſuſfer hath in the 
Law two ſignifications ; Firſt, where he that ſuffereth it, is party, and then it 
is cquivalent to his owne Aa; as tf a man ſuffereth a recovery againſt him, and 
the like: the other ſignification is when a ſtranger doth the Ac whereantohe (3 
not partp; as here if a ſtranger of his own head erecteth a Croſſe upon the Te- 
nants houſe, ii after notice the Tenant doth ſuffer it, this is a permiſſion within 
this Aa; eden as in Walte in houſes if it be done by a ſtranger, the Tenant muſt 
anſ wer foz it, if he repatre it not befoʒe the Action bʒought; ſo it᷑ after notice the 
Tenant doth not put down the Croſſe, but doth by colour thereof any thing to 
the pꝛejndice of the Lozd, he is within this Statute, 2 


C In præjudicium dominorum ſuorum.] Somewbat mutt 


be done to the pꝛejudice of the Lozd, ſoz i the Tenant etedeth, oz ſulicreth to 
be erected a Croſſe upon his houſe, this ts no fozfeiture of his Tenancy ; but if 
alter the erection of the Croſſe, he claimeth «nd putteth in ure any of the p2ivt- · 
ledges of either of the ſaid 63ders againſt the Tozd to his pzcjudice, then ts the 
Tenancy fozfeited. 


C Per privilegium Templariorum et Hoſpitaliorum.] 


The Tenants of the Kntghts of both theſe ozders enjoped great pzibiledges, as 
well againft the King, as agatnft the other Lo2ds; as to be (r& from tenths and 
fiftcens to be paid to the King, to be diſcharged ofpurvepance, that they ſhould 
not be ſaed foz any Eccleſiaſticall cauſe befoze the Dzdinary, Sed coram conſer- 
vatoribus privilegiorum ſuorum; Alfo of ancient time thep clai: ned that a Felon 
might take ſuch houſeshaving ſach Croſſes fo? his ſafety,as well as any Church» 
and many others: Now if a Croſſe be ereued, and anp of theſe, 02 other p2tvt- 
ledges claimed and put in ure by the Tenant, ac. then was his land fozfcited to 
the Lozd of whom the land in truth was holden, 

If after the Croſſe levied, the Pꝛioz of S. John of Jeruſalem had diffrained 
fo2 rent 02 ſervice, and the Tenant had acknowledged the tenure of _— 

3 


Cap. 34. Weſim. ſecond. 433 


very Loꝛd might enter by the put vie w ol this Statute, and ſo if the Tenant doe 
pꝛobe any Will whereofhe is made Executoz befoze the Conlervatoz of the 
pꝛiviledges, the L oꝛd may enter, Et lic in ſimilibus. 


EC Fodem modo.) mhis is an Ac cfreference as well to the Sta- 
tute De religioſis, Anno 7 E. 1, as to the 32. Chapter cf this Parlſament of 
Wellm' the ſccond ; and thereloze if the Ring take benefit of this Act, he ought 
to graunt the lands over in ſuch fozt, as is pzefcribed by the ſaid At of 

E. ts 
7 And albeit the ſtate of the Tenenty was not herebp changed, as in the caſe of 
the Mortmaine, (wherennts this Ad referreth) pet ſuch were the height, po wer, 
aud greatneſſe of theſe o:ders. that this Ac doth put the matter pzohſbited by 
this Aa in cqutpage, with au alienation in Mortmaine, 


* - _ — — — —L—ä — — — — * — 
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CA P. N. 


2 eſt, que ſi home raviſt feme eſpouſe, dame- 

ſelle, ou auter teme deſormes, per la ou el ne ſoit aſ- 
ſentus, ne avant, ne apres, eyt judgement de vie et de mem- 3 E.1. Endie- 
bre. Et enſement per la ou home raviſt feme, dame eſCs 
pouſe, damaſelle, ou auter feme a force, tout ſoit que el ſoy 

aſſent apres, eyt tiel judgement come devant eſt dit, fi] ſoit 

attaint a le ſuit le Roy, et la eyt le Roy ſa ſuit. De mulieribus 
abductis cum bonis virorum ſuorum, habeat Rex ſectam 

de bonis ſic aſportatis. Et ſi uxor ſponte reliquerit virum 

ſuum, et abierit, et moretur cum adultero ſuo, amittat in 
perpetuum actionem petendi dotem ſuam, quæ ei compe- 

tere polſet de ten viri ſui, ſi ſuper hoc convincatur, niſi 

vir ſuns {ponte, et abſque cohertione Eccleſiaſtica eam 
reconciliet, et ſecum cohabitare permittat, in quo caſu 
reſtituatur ei actio. Qui monialem a domo ſua abducat, 

licet monialis conſentiat, puniatur per priſonam trium 
annorum, et ſatisfaciat domui à qua abducta fuerit, 
competenter: & nihilominus redimatur ad volunta- 

tem Regis. 


Putview eſt, que {i home raviſt feme eſpouſe, dame- 
elle, ou auter feme deſormes, per la ou el ne ſoit aſſen- 


Ws, ne avant, ne apres, eyt judgement de vie et de membre.) 
This clauſe is intended of an appeale to be bzonght by the party rabi⸗ 3 E.. Coron. 
hed, foz if ſhe give conſent either befo2e oz after, ſhe ſhall have no appeale. 
but it wee conſented neither befoze noz after , then Chee wall have an aps 
＋ rape, and there is no Law that gives a woman an appeale of rape 
is. f ; 
Bereby the auncient Law concerning the election given to her that is 2 
raviched is taken awap, Vide Weſtm' x. cap. 3. ſe&.190. 
A KR R After: 
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6R.3c6.5 E.4.6 Afterwards by the ®tatute of R.. a greater puniſhment is infliced upon t 
Lo. 5 Ba 58. — —— the after conſent to the raviſher, viz. that as well — 
5 H.61.9H.7-25- ag the raviſher ſhould be diſabled to challenge inheritance, do wet oz joynt teotte⸗ 
21 Cr. Selle: ment, qc, and that the next ofblod ſhould enter · ic. 
Caſe. i And mozeover the husband ofher that ts ſo ravtſhed and after gives her con- 
11H.4.:3.1H.6.1 ſent, 03 il he have no husband, her Father, oz other next of her blod ſhall have 
| the appeale of rape, herein no wager of battell ſhall be allowed; ſe as this 
Ac of R. a. gabe an appeale in caſe where no appeale lap befoze, and alſo toother 
perſons, ſo as the woman that never conſented map have her appeale upon this 
Statute, and if the give conſent afterwards, then the appeale of rape is given 
the Statate of 6 R.2. 
* If a woman beraviſhed by her next ol kin, and conſenteth to him, and hath 
h. s Coro aso neſther husband noz Father, the next of kin to him ſhall have the appeale, foz 


he hath diſabled himſelte by the tape, whereby he becomes a Felon, 
De frangens. © Judgement de vie et de membre.] That is to ſay be 


prijonam 1 E-2- wall be attainted offelony, 
* rr $-+ In the appeale being the ſait of the party, the pardon of the King doth 
23- Broke Cor ou. not diſcharge the party, as it doth apon the tndiament at the ſuit of the 


wy King, 
Et enſement per la ou home raviſt feme, &c. a force, 


tout ſoit que el aſlent apres, eit tiel judgement come eſt 


avandit fil ſoit atteint a le ſute le Roy, &c.] gereby it appeareth 
that the firſt clauſe is to be intended ol the ſuit of the party, this bꝛanch pzoviding 
expꝛellę foz the ſaft of the King, 

W.1.c.1z 13 E. 3 Dee the ©xpoſitton of the 13. Chapter of Weſtm. 1. and the fr part of the 


Uclag-49. Te Inſtitutes, ſe&. 1 90. 
Ialtie fad 6. De mulieribus abductis cum bonis virorum ſuorum 


e habeat Rex ſectam de bonis fic aſportatis.] get the Common 
244 I, 


idid.241, — the husband might have had an Action ol Treſpaſſe, De more abducta cum 
s viri. 
This is alſo pꝛohibited by the Statute of Weſtm. the 1. cap. 1 3, and a further 
puniſhment inflicted then was at the Common Law, and therefoze in the ozt- 
ginall Writ,De uxore abducta cum bonis viri, ft is concladed Contra formam 


iſt. 97. 
F484 Statuti in hujuſmodi caſa proviſo, meaning the ſaſd Statute of Weſtm. 1. foz 
42 Aſſ. p. 16. this Aa of Weſtm. 2. extendeth onely to the ſuit of the King : and it the Writ be 
Dier 256. bzought at the Common Law omitting the wozds, Contra formam Statuti, then 
1 ſup. ft is Si A. feoerit, c. tunc pone, &c. quod ſit, &c. but if Contra ſormam Statuti 
*** 8 _ then the Writ ts, Si A. fecerit, &c, tunc attachies B. ira quod eum 
abeas, &c. 

And albeit the woꝛds be, Habeat Rex ſectam, pet may the husband alſo have 

bis Action,as is afozeſatv. 

lier was taken foz a wife. 


— 1 If the wife be taken away, and after be divozced, oz if ſhee die, pet the 
pale 106. husband ſhall habe his Action, De uxore abducta cum bonis viri ; foz in this 

Acton he ſhall not recover bis wife, but damages. And he cannot have an Action 
foz taking her away as his ſervant, becauſe the Law gives him an Acton in 


47 E.z. Adion If the wife be infra annos nubiles, viz. under the age of twelve pears at the time 

ſur leſlat. 37. Of taking away, ſome yave holden that the husband ſhall not have a Writ De 
more abducta cum bonis viri. But J hold the Law is to the contrary foz he 
is Uxor untill viſagrement, 


C Cun 
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C Cum bois virorum.] The Þlaintife muſt in his count ſhew 43 E. 3. 23. 
goods in certain. 
Albeit the wozds of the JUrit be Rapuit, pet here it is taken foz a violent ta» 43 E-3. ubi ſupr. 


away, and not when carnall knowledge is had, ſo as this Acton 
— againſt women aſwell as men. map be 


C Et ſi uxor ſponte reliquerit virũ ſuum, & abierit, & mo- B , e. 


” . : B: it» (Ap. 109 
retur cum adultero amittat in perpetuum actionem petendi do- , <s- $* 
tem ſuam, &c. niſi vir ſuus ſponte, & ſine coertione Eccle- 


ſiaſtica eam reconciliet, & ſecum cohabitare permittat, &c. 3 

Jn this caſe of elo pement, and remaining with the adulterer, 4c. the wife could g 0 2 
not be barred ol her Dower by the Common Law, no though a Dibozce were Cuſtanuet de 
ſued 1 = the ſaid adultery, as pou map read in the firſt part of the Inſti- Norm cap 1: 
tates, lect. 30. 


C Si ſponte reliquerit, & abierit, & moretur cũ adultero, &c. 


Albeft the wozds of this bzanch be in the Conjunaive, pet ff the woman be 4; E. 3. 19. 
taken away not ſponte, but againſt her will, and after conſent, and remain with 
the adulterer without being reconciled, 4c. he ſhall loſe her Dower ; foz the 
canſe of the bar of her Dower is not the manner of the going awap , but the 
remaining with the adulterer in Avowtrp without reconciliation, that fs the 
bar of the Dower : Ser moze of theſe wozds (Reliquerit & Abierit) in this 


Chapter. 

Af the wife goeth away with her husbands agreement and conſent with A. B. 
if after A. B. commit adulte ry with her, and ſhe remain with him without recon- 
clliatfon, e Chall be barred of her Dower by this bzanch; whereef pou thall 
read in an ancient Parliament Roll a rare and ſtrange caſe, which was the 
firſt Judgement that J finde given upon thts bzanch, and the Judgement was 
_ in * and the caſe, wich J have taken out of the Recozd it 

, was this: 

Sir William Paynel Unight, and Margaret bis wife did demand the third Rot. Parliam.o:t. 
part of the Pannour of Torpul, as the Dower of the ſaid Margaret after the bet e 
death of John de Camoys her firſt husband, that Þannour being then in te 
ſelln ol the King: The kings Attoznep anſwered, that ſhe ought not to be 
endowed , Quia receſſit a marito ſuo in vita ſua, & v1xit ut adultera cum predia” 
Guilielmo, & non fuit viro ſuo reconciliata ante mortem ſuam, & fic per tormam 
*tatuti inde prius editi non debet inde dotari. 

The Demandants replyed, and plcaded a Ded of the ſaid John Camoys un- 
der deal, in theſe wozds: | 

Omnibus Chriſti fidelibus ad quos hoc przſens ſcriptum perveneric, Johannes 
deCamoys filius & hæres domini Radulphi de Camoys, ſalutem in domino. No- 
veritis me tradidiſſe & dimiſiſſe ſpontanea mea voluntate domino Guiliel. Payne} 
militi Margaretam de Camoys filiam & hæredem Johannis de Bateſden uxorem 
meam. Et etiam dedifle,concefſifle, & eidem domino Guilielmo relaxafle, & qui- 
etum clamaſſe omnia bona, et catalla quz ipſa Margareta habet, vel de cætero 
tabere poſſu, & etiam quicquid mei eſt de przd' Margaretæ bonis, vel catallis cum 
ſuis pertinen'. Ita quod nec ego, nec alicuis alius nomine meo in prædidta 
Margareta, bonis, et catallis ipſius Margaretz cum ſuis pertinen de cztero exi- 
ere ſeu vendicare poterimis, nee debemus imperpetuum. Volo et concedo et per 
præſens icriptum confirmo,quod prædicta Margareta cum prædicto domino Gui- 
elmo fit, & maneat, ex voluntate ipſius Guilielmi. In cujus rei teſtimonium 
bgillum meum appoſui, &c, hiis teſtibus. 

And concluded their replication thus; Victute cujus ſcripti dicic,quod non vi- 
\lt, ut adultera cum prædicto Cuilielmo, ſed ut uxor ejuſdem Cuilielmi. 
7 55 uk R 2 Mhere⸗ 


iz this ſtatute 
of W. 2. cap. 34. 


Corceſſia nutz. 
bil- $ maud' tz. 
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Whereupon the kings Attozney demutred in Law, and the Recozd ſaith, 
Et ſuper hoc proceſſum eſt ad judicium, quod non deber dorari. 

By this Recoꝛd it appeareth, that ſhe wos barred of her Dower bp fozce of 
this bzanch, whereof the Kings Attozney took advantage: and in the Recozy 
it ts farther contatned, that the Demandants protulerunt quaſdam alias literas 
Epiſcoporum de purgatione adulterii, quz recitantur in memorand', Et quia 
ſuper teſtimonio Epiſcoporum non ſunt. judicia in curia regis faciend', licet ſiteræ 
Epilcoporum in curiam regis fuer” porrectæ, niſi idem Epiſcopi ad mandatum 
regis ĩpſi regi reſcriberent. | 

This Deed, foz the ſtrangeneſſe thereof, we have recited at large de verb» 
in verbum. 

46 E.z. Bar. 214 But the husband may give Licenſe to a man to carry his wife to his houſe, 
"naw 7-2 and this ſhall be a good bar in an Action bzought de muliere abduda cum bo- 
ere nis viri. 


« Moretur cum adultero.] glbett the doth not continually remain 
in Avowtry with the adalterer, pet if ſhe be with him and commit adultery, it is 
a tarrping within this Statute. 

Alſo if ſhe once remain with the adylterer in Avowtrp, and after he kepeth 
her againſt her will; o2 ff the Avowterer turn her awap, yet ſhe (hall be ſald mo- 
rari cum adultero within this Ad. 

Af the wife doth elope from her husbands honſe of habitation, and commit 
odulterp in any other the lands o2 Pannours of her husband, this without the 
free reconciliation of the husband is within the purview of this Statute : Sc 
hereafter in this Chapter fo2 thts point. 

And there be parvæ morz, and magnæ and both of them within this 
bzanch. 


Niſi vir ſuus ſponte, & abſque cohertione Eccleſiæ 


eam reconciliet, & ſecum cohabitare permittat.] pate thatco 
19E.z.Dovcr 94 habitation is not ſufficient without reconciliation made by the husband ſponte, 
ſo as cohabitation onelp in the ſame houſe with the husband avalleth her not; 
a Fortiori, though ſhe remain with the Avowtrer fn any of the lands oz Pan 
nours of her hus band, pet ſhe ſhall be barred of her Dower by this bzanch, with- 
8 E.z. Dower Ont the husbands fre reconciliat ion, albeit it hath been otherwiſe holden : and 
15, b. N. B. 152. the reaſon that they pelded, ts becauſe it is no clopement, whereas it appear- 
eth befoze that the woꝛds of Reliquerit & Abierit are not of the ſubſtance of 
43 E-3-19- the bar of Dower, but the adultery, and the remaining with the adulterer, as 
brit: tol-255> is aboveſatd : and albeit ſhe and the adulterer remain within any cf the lands 02 
Pannours of the husband, pet (the wozds being, Si uxor ſponte reliquerit & 
Tr. 9 2 (1.65. aÞierit) the hath left and gone from her husband in that caſe, which is a perſonal 
b. in lib o mev. Offence, Dee the firft part of the Inſtitutes, ſect. 36. foz bars of Power, whetc- 
unto pou may adde a caſe in Tr. 9 E.2. fol.65. in libro meo, That if a woman 
ſap that ſhe is conceived with childe by her husband whiles he lived, and in truth 
is not, whereby the next heir is diſturbed, ſhe ſwall loſe her Dower, if ſhe ac- 

knowledge the ſame befoze the Juſtices. 
And albeit ſhe both cohabite, and be reconciled, pet if it be by the cohcrtion of 


bk 85 , 70-167 the Church the ſhall be barred of her Dower, 
6 L. 3 17. F. N. B 


233-22 6.3 2 Qui monialem a domo ſuo abducat, licet monialis 
Rot. Pat. 12 a . * . 8 — +» 
lib. 9.72. D.Hul: conſentiat, puniatur per priſonam trium annorum , & {aril- 
is faciat domui a qua abducta fuerit competenter, & nihilo- 


29 E. 3 24-29All. minus r | tur 1 , T1 | Ts 
37 22 K. 2. Dam. edima d voluntatem regis. Monialis, 1. Monacha 


120.1zH,,.Kely, Nonna, quali non nupta. ſed Deo conſectata, he that carricth a Pon oat of dis 
20521. N. N. B. 0. Clotfter,the Abbot oz Pʒioz.⁊c. of the houſe Gall not have an Acion of Treſpas 


140. foz the taking of him awap, but his remedy is by the Writ cf Apoſtata capiendo! 
il 


3 E. 3.2 6E. 3. :9. 


Cap. z. IWeſtm. ſecond. 


but that Writ doth not lye foz a Nun: and therefoze the Common Law did 
give an Action of Treſpaſſe fo2 taking her away, as the Lozd might have an 
Adion of Treſpaſle at the Common Low foz his Ward ; and this At was 
made to give a further puniſhment; foz the Writ in the Regiſter doth not recite 
this Act, but the Plaintife ſhall not take advantage of this Ac, unleſſe he con- 
clade, Contra formam ſtatuti. &c. 

Now the Writ De moniale abducta ſaith, Quare vi et armis clauſuras ipſius 
Prioriſſz apud L. tregit, et ſororem Jocoſam Aſhe commonialem ſuam ib d' exi- 
fenr' cepit, et abduxit, per quod div inum ſervitiũ in Eccleſia ipſius Priorifla San- 
az Helenz London multipliciter ſubtractum fuit, et dimimtum, ct alia 
enormia, &c. 


Et nihilominus redimatur ad voluntatem regis.] go as al- 
belt the Abbeſſe 02 P2iozeſſe ſhall recover damages, and the Defendant have 
Judgement to remain in pꝛiſon by thꝛee peers , yet he ſhall be indicted and ran: 
ſomed at the Kings ſit in a legall pꝛocœ ding, Ec ſic e converſo. 


—— — — 


C4. AXAT: 


Dþ pueris maſculis, ſive femellis, ( quorum maricagj- 
um ad aliquem pertineat) raptis & abductis, ſi ille 
qui rapuit non habens jus in maritagio, licet poſtmodum 
teſtituat puerum non maritatum, vel de maritagio ſatisfece- 
fit, puniatur tamen pro tranſgreſsione per priſonam duorum 
annorum. Et ſi non reſtituerit, vel hæredem poſt annos 
nubiles maritaverit, & de maritagio ſatisfacere non potue- 
it, abjuret regnum, vel habeat perpetuam priſonam. Etc 
ſuper hoc habeat querens tale breve : Si A. fecerit te lecu- 
rum, &c. tunc pone per vad, &c. B. quod fir coram 
Juſticiariis noſtris, &c. oftens' quare talem hæted intra æ- 
tatem exiſtentem, cujus maritagium ad ipſum A. pertinet, 
apud C. inventum , tali loco rapuit & abduxit, contra vo- 
luntatem ipſius A. & contra pacem, &c. Et ſi hæres fit in 
eodem comitatu, tunc addatur iſta clauſula. Et diligenter 
inquiras ubi ille hæres fit in baliva tua, & ipſum ubicun- 
que inventus fuerit capias, & lalvo & ſecure cuſtodias, ita 
2 eum habeas coram prefar ]uſticiariis noſtris ad præ- 
aum terminum, ad reddend' cui prædictorum A. & B. 
reddi debeat. Et fiat ſecta verſus partem de qua queiitur, 
ehen per diſtrictionem venerit, ſi habeat per quod di- 

ingi poterit, vel per contumaciam (ſi non ſit juſtificabilis) 
exigatur , & utlagetur. Si forte hujuſmodi heres ducatur, 
& transferatur in alium comitat „tunc Vic illius comitatus 


fiat 
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fiat tale breve ſub hac forma: Queſtus eſt nobis A. quod 


B. nuper talem hæredem infra ætatem, & in cuſtodia ſua 
exiſtent, tali loco in comitatu tali rapuit, & de comitatu 
illo ad talem locum in com' tuo abduxit, contra volunta- 
tem ipſius A. et contra pacem , &c. Et ideo tibi præcipi- 
mus, quod prædictum hæredem , ubicunque eum in bali- 
va tua invenire poteris, capias, et jalvo et ſecure eum cuſto- 
dias, ita quod eum habeas coram Juſticiariis noſtris, &c. 
tali loco et die, quem diem idem A. habet verſus prædi- 
ctum B. ad reddend' cui de jure reddi debeat. Et fi hæres 
antequam inveniri poterit, vel antequam reſtituatur queren- 
ti, obierit, nihilominus procedat placitum inter eos, quo- 
uſque terminetur, cui reſtitui deberet, ſi ſuperſtes fuiſſet. 
Nec excuſabitur aut alleviabitur ille, qui injuſtè rapuit hu- 
juſmodi hæred de pœna ſupradicta per mortem hzred', cu- 
jus extitit male fidei poſſeſſor dum vixit. Et ſi querens 
obierit ante placicum terminatum, ſi jus ei competebat rati- 
one proprii feodi ſui, reſummonearur loquela ad ſectam 
hæred querentis, et procedat placir debito ordine. St ve- 
ro per alium titulum competat ei jus, ſicut titulo donatio- 
nis, venditionis, aut alio hujuſmodi titulo, tunc reſummo- 
neatur loquela ad ſectam executor querentis , et procedat 
placit ut prædictum eſt. Eodem modo ſi moriatur pars 
defendens antequam placit terminetur, vel heres reſtituatur, 
procedat placit per reſum' inter querentem, vel ejus hære- 
dem, ſeu executores , et executores defendentis, vel ejus hæ- 
redes, {1 executores non ſufficiant, quoad ſatisfactionem 
de valore maritagii ſecundum quod in aliis ſtatutis con. 
tinetur , ſed non quoad pœnam priſonæ, quia quis pro ali- 
eno facto non eſt puniendus. Eodem modo cum pendeat 
placitum inter partes de cuſtodia terræ, vel hæredis, vel utri- 
uſque per commune breve, quod incipit : Præcipe tali, &c. 
quod reddat, &c. fiat reſummonitio inter hæredes et execu- 
tores querentis, et ſimiliter hæredes aut executores defen- 
dentis, ſi mors alteram partem præveniat ante placitum ter- 
minatum. Et cum perveniatur ad magnam diſtrictionem, 
detur terminus, infra quem tres com' teneantur ad minus, 
in quorum quolibet comitatu fiat publica proclamatio, quod 
deforciator veniat ad bancum ad diem in brevi contentum, 


reſponſurus querenti. Ad quem diem ſi non venerit, & 
procla- 
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proclamatio ſic ſemel, ſecundo, & tertio teſtificatum fuerit, 
procedatur ad judicium pro querente: ſalvo jure defenden- 

tis, fi poſtmodum inde loqui voluerit. Eodem modo fiat 

in brevi de tranſgreſſion cum quis queritur fe ejectum fu. 

iſe de hujuſmodi cuſtodiis. 


This Ad of Parliament have made divers alterations and additions fo 1(crron cap.6. 
the Statute of Merton cap. 6. as hereafter in the Expoſition of this Act 
ſhall appeare. 


De pueris maſculis ſive femellis.] ghe Statute of Merton Lib. g. fol 72. 
extended oneip to heires miles, and this Ad extendeth by expzefſe wozds to D-Hulleyes Calc 
heires females alſo. 

Alſo the Statute of Merton concerning this matter extended to heires 
infra 14. annos; and this Ad extendeth to all that are poſt annos 
nubiles. 


Si ille qui rapuerit jus non habens.] ghe Statute of D. Huſſcys Caſe. 
Merton extended to Lap men onelp, this Ad extendeth as well to Eccle⸗ COS, 
ſlaſticall perſons, regular oz ſecular, as to Lay men. 7 E. 3. 11. 


J Raptis & abductis.] The words of the Statute of Merton are 
vi abductis & detentis. 


Per priſonam duorum annorum, &c.] Tye wtatate of Merton 
gade impꝛilonment donec emendaverit delictum, &c. This Ad gives the impzi⸗ 
ſonment of two peares, albeit the Ward be delivered unmarried, o; though 
amends be made. 
The King map pardon this impꝛilonment foz two yeares, which was added p. f. 1. Coram 
by this Ac, Rege. Rot. 30. 


De maritagio ſatisfacere non potuerit.] The Defendant 3 E. 51. 22 Ra. 


wall de intended ſafficicnt to ſatisfie the Plaintiffe, if the Plaintiffe doth not damages 130. 
pay that the Jurozs ſhould inquire of his ſaffictency. 


T Abjuret regnum, vel habeat perpetuam priſonam.] ,. . _ _. 
And in this caſe the election is not given to the Defendant, but it ts in the dif- D ian Cake 
— Court to give judgement either of abjuration, oz perpetuall im- 

Pp} E 
This puniſhment ts alſo added to the Statute of Merton. 
Albeit the party that is by judgement abjured return again, yet ſhall he not be 
hanged, becauſe he w not abjured foz felony, but he may be puniſhed fo his 
contempt, and remaunded. 


Et ſuper hoc habeat querens tale breve, &c.] wy this bzanch 
the Writof Kaviſhment of Gard is given, and the fozme of the Writ is here 
"7p:elled. Temps E. 1. gard 
The Statute of Merton extended to the Writ of Right of Ward, 133. 3E.2,ibi&6, 

A Garden in ſocage cannot have a Raviſhment of Ward upon this Ad, but 11 H.z. ibid. 141. 
onely a Gardefn in Chivalry, but the Gardein in Socage ſhall have a Raviſn- = EY 
ment de Gard. But it was adjudged ſone aſter the making ofthis Ac, that by 18. 1, 0.46.7 
the 24, Chapter ofthis Parliament, which giveth the Writ In conſimili caſu ;. 7; £.1.42. 
cadence ſub eodem jure & ſimili indigente remedio » the Gardeinin @ocage 25 E-3.55- 6 R. a. 
dan maintain a Writ of Ravithment of Ward foz the body, and a Writ De 844165. r3H-4- 
eionecultodiz foz the land. Pas 7 = I 


4.4.0 


3: E.. gatd 31. 


8 R. 2. gard 166. 


9 E- 3. 37,38. 
22 E. 3. 19. 
24 E. 3.49. 


9E. 3. 378.14 E. 
gard 157. 19 E 3 


gaid 172, 127. 


16 E. 3 ibid. 107. 
17 E. 3. 57. 45E. 3 


1111.4 8.21115 


41. 32H63. 
11 H-7.5. 


Firſt part of the 


8 E. 3. 81. 


11 H. 4.24. 
30 1.3 6. b. 


38 E3˙18 38 Afl. 


18 E. 2 2141 E.;. 
15. Firſt part of 


the Inſtitutes, 
ſect. ii many 


authorities there 


cited. 


7 H.4 9: 


Dier 12 El. 289. 


34 E. 3. gud 1634. 


2.3.6. 
21 E. 3. 45. 


46 E. 3. br̃e 776. 


18 E;. Scire fac 


10. 34 E. i. gatd 
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Weſt. ſerond. Cap. 35. 


Foz the cuſtome of the City of London concerning O2phanage, ſi 32 E. z. 

2. 

In this Writ if the {Tae be found ſoz the Plaintiffe, pet upon the context of 
this Aa the Jury ſhall euquire, i. of the value of the meriage, 2. of the age of the 
Ward , and z. whether he be maried oz no: ard fo? the firft ano ſecond thep 
muſt give a direc verdi ; to2 the other they map give a conditionall verdict, ag 
to ſay, whether he be martcd 02 no they know not and il be be marted then aſlelle 
greater damages, which cnquiry is but an inqueſt cf office. 

Now albeit the verdict be conditionall, pet in this caſc the jndoement ſhall 
not be conditionall, but in this caſe the Plaintiffe may have judge ment to recover 
the martage and leſſer damages, and have cxecutton of the beay. and if the @hee 
riffe return that he is merted , then may the Platntitte have a Scire tacias fog the 
greater damages, and have judgement torecover them, aud fo it is in n Aton 
of Detinue, ec. 


J Rapuit et abduxit.] There be two fozts of Nabichments of 
Wards, that is to ſap, Nabichments in deeds, and Raviſhmeints in Law, and 
this Statute extends to both of t dem. 

Raviſhments in deed, as when one take and carry away a Ward ; and Rev 
viſhments in Law be, as if the T ord enter into Religion, this ts a Raviſhment 
in Law, oz which the @ovcratone hall anſwer, fc2 that his admiuton ol him is a 
1\ 2viſyment in Law. 

It a man oʒ a woman marry a Ward {o his o: her daughter, oz to any other, 
this itsaRavii; ment in Law. 

A man pzocizcth a Hard to ger from his Gardein, this is a Reviſhment in 
Law. 

It one rabiſh a Ward, oz eſed the Loꝛd te the uſe ofa ſtranger without his 
pꝛibitp, pet if the ranger agtre thereunto, be is the raviſhcr o2 cjecer, 

This Ac is intended of a Gardefn in C bivalry. as hath beer: ſaid: and though 
the Father ſhall have a Wrtt of Naviſh nent of Ward, Quare filium ſuum & 
hæredem rapuit, cujus maritagium ad ipſum pertinet; avd albeit the auntedeʒ 
ſhall have the like Action foz the taking ot vts coiloterail heire apparent: vet none 
of thoſc are within this Statute, but remain at the Common Law. 

Oc the firlf part ofthe Inſtitutes ſect. 14. 

The Count in the Kaviſhment of Ward upon this Act muſt not be by Vi 

& armis. 


« Si forte hujuſmodi heres ducatur er transferatur in 


alium comitatum.] q man cannot have a Writ ol Ravichment of Ward in 
theTonnty of Vork; and ſuppoſe the raviſhment in the County of Derby, Et quod 
abductus fuit ab eodem Comitatu uſque Com' Eborum. But his oʒiginall maſt 
be in the County of Derby, and bp this bꝛanch he ſhall have the Writ here men⸗ 
tioned, Qyeſtus elt nobis directed to the Sheriffe of York, whithcr the body is 
carried. d 

Ifthe Ward bereſcant in another County, then where the land fs, the L022 
may have a Writ of Right of ard in that fozcin County where the Ward 
is reſtant. 
CT Er [1 hæres obietit.] glbett the body ſhall be recovered in the 
TWrit of Raviſhment of Ward given by this Ac, yet it ts expꝛeſlely pꝛovided 
by this bꝛanch that the death of the hetre ſhal not abate the Writ ; bat otherwiſe 
tt is ina Trit of Right of Ward, foz in that caſe the death of the heite Wall 
abate the Writ ; and ſo it is ifthe hetre (hanging the Writ) commeth to his 
fullage, the Writ of Right of Ward ſhail abate, but not the Raviſhment cf 
Ward, bat if he be of full age at the time of the t2rit of Raviſhment bzought, 
then the Writ ſhall abate foz the wozds of the Writ, Cujus maricagium ad 
iplum pertiner, 
C E 


Cap.35. Weſim. ſecond, 


C Ec ſi querens obierit ante placitum terminatum.] 


Two joynt Loꝛds oz two coparceners ofa Seigmozy bzing a Writ of Ward, 
and one of the Plaintiffes die, the Writ is abated, and the ſurvivoz ſhall not 
have a reſummons. foz this Act giveth the reſummons either to the heir, oz to the 
Execut029, and not to any ſurvivo2, who map have a new oziginall; and ſo it is 
ifthe baron and feme be Plalntiffes, and the husband dfeth, the Writ Call abate, 
and no reſummons ſhall be ſaed,becauſe one of the Plaintiffes is alive, to whom 
the @:rdſhip ſurviveth, et pars quetens non obiit ; and the nature of a reſum- 
mons lo to conttnue the oztginall Writ, foz by the Common Law no reſum⸗ 
mons did lie but ag ainſt him that was party to the oziginall, oz which came in 
by vowcher oz receft , qe. ſo long as the Tenant lived, and onelp where the 
Plea was put without day, without anylaches oz default in the party, as upon 
aconuſans graunted and tatler ofright by the demiſe of the King, the non venu 
ol the Juſtices, o2 when the paroll demurred foz nonage, oꝛ upon the allowance 
ofa pꝛoteaton and the like; but ifthe Pꝛoces be not continued by the negligence 
of the Pliintiffe,no relammons lieth. 

Alſo no reſummons licth foz the Defendant oz Tenant, becanſe reſum⸗ 
mons fs compounded of re, ſub, & moneo: and the Defendant oz Tenant never 
ſued out ſum nons, and tycrefoze can have no reſummons, neither ſhall 
a teſum nons be graunted but againſt him that was tozmerlyp ſummoned, 
and upon the reſummens by this Aa the party cannot vary from the 
* plea, bat oneip foz matter that commeth of puiſne time, as a re⸗ 

e, gt. 

And where ſome have holden that the makers of this Ack were not lear⸗ 
ned in the Law, bccauſe the reſummons is given to the heire, where by 
Law the hcire cannot have the Wardſhip being but a chattell, the makers 
of the Law knew that as well as the Objectoz, foz it is ſaid in 9 E. 3. that 
they were ſage gents that were at this Parliament, but ſ@fngno reſummons in 
this caſe did lie by the Common Law, the makers of this Ac gave the 
reſammons to the heire when the TUardſhip accrued ratione proprii feodi, 
loz there the {nhcritance of the tenure might come in queſtfon which cons 
cerned the heir moe then the Wardſhip, hac vice, could concern the Executozs, 
and as if the Defendant make his Teſtament, and deviſeth the Ward to anos 
ther, pet the reſummons ſh n be awarded by the next ſabſequent clauſe of this 
Ac againſt the Cxecutoꝛe, although thep have nothing in the Ward, and, foz 
their inſuffictency,acainſt the beire who cannot claime the Ward being but a 
chattell ; ſo in novo caſa providebant novum remedium, and in one caſe charged 
the heſre of the Defendant, whom (he Law could not charge, and fn another 
gave remedy to another hctre upon god reaſon, who by Law had none, 


C Eodem modo fi moriatur pars def. &c.] yt a Writ of 
Ward beb2onght againſt two and one of them die, no reſammons ſhall be ſued by 
this bzanch, becauſe one of the Defendants are alive, and he ſhall have 
the Ward by ſarvivoz, and this bzanch giveth the reſummons either 
againſt the Erecato2s c2 heire, Er pars defendens non eſt mortuus. 

And the nature of a reſummons (as hath ben ſad) is to continne the ozt- 


If the Plaintiffe in the Writ of Ward dicth, and areſummons is ſaed by the 
helre, upon the nert p2ecedent bꝛanch i the Defendant dieth the heire hall have 
a reſummons againſt the Erecutozs ofthe Defendant, foz the wozds of this 
bzanch be, Inter querentem, vel ejus hæredem ſeu executores, & executo- 
res defendenis, &c. 

Though this bzanch ſaith, eodem modo, pet foz ſo much, as is otherwiſe 
P20bided foz. there is no reference by theſe wozps to the fozmer clauſe, foz 
a reſummons lleth uot againſt the heire 1 the Defendant, if the * 
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Weſtm.ſecond. Cap. 35. 


bave aſſets, and it is a god plea fo: the helre to ſay that the Executozs 
have ſuffictient; but if the Cxecutozs have affets foz part, and the 
befre aſſets foz part, yet no reſummons is given againſt them both bp 
this Ac, 

"—_ in a reſummons againlf the Executozs upon this Ac of Parlia- 
ment pleinment adminiſter is a god plea ; but then the Plaintiffe Call have 
judgement maintenant to recover the Ward; and ina reſummons againſt the 
heire foz the inſufficiency ofthe Erecutozs,it is a god plea foz him, that he hath 
nothing bp deſcent in f&-ſimple, | 

If the Executozs have not aſſets, ſo as the heire 13 fo be charged, pet hall 
damagesoncly be recovered againſt him: But the puniſhment oztatned by this 
Act ſhall not be inflicted upon him, foz that ould be againft a Paxime of the 
Common Law here rehearſed, Quod quis pro alie no facto non eſt puniendus, & 
pæna ex delicto defuncti hæres teneri non deber ; And againe, In haredes non 
tolent tranſire actiones, quæ pænales ex male ficio ſunt: And, Tories in haredem 
damus actionem de eo quod ad cum pervenit, quoties ex dolo detuncti con- 
venitur non toties ex ſuo. 

And, Filius non portabit iniquitatem patris. 


C Eodem modo cum pendeat placitum inter partes de 
cuſtodia terræ, vel hæredis, vel utriuſque, per commune 


breve Præcipe tali, &c. quod reddat, &c.] per commune breve. 
Hereupon it is called, Breve de communi cuſtodia, that 1s, Breve de recto de 
cuſtodia, and to that Writ onely the Statute of Marlebridge extended. 


CT Et cum perveneric ad magnam diſtrictionem, detur 


terminus.] The Statute of Marlebridge gave a Pꝛoclamation, Si ad mag- 
nam diſtrictionem non venerint,&c. ſo as by that Ad the grand diſtreſſe muſt be 
returned befoze the Pꝛoclamation iſacd, but by this Ac the Pꝛoclamatton is to 
iCae when the grand diftreCCe is graunted, foz the wozds be, Cum pervencrit ad 
magnam diſtrictionem, detur terminus, &c. 

Alſo the S tatute of Marlebridge pꝛobided, that bis vel cer & c. infra mediera- 
tem anni ſequentis the Pꝛoclamat ion ſhould be mave, ſo as the Counties were 
put in certain when the Pꝛoclamation Could be made; now this Ac abzidgeth 
the ſi xo months to the months, and ſets the time of the P3zoclamation fn cer- 
taine. This bzanch extendeth oncly to the Writ of Right of Ward, as the 
Statate of Marlebridge did, vide in the end ofthis Chapter, 

This bzanch reſtratnfng the Common Law, extendeth not to the voloche, 
— onely to the Defendant in Derd, and not to the Defendant in 

aw. 

If Propter brevitatem remporis there were but two P2oclamations made, 
the Plaintiffe Call not ha ve a Writ, Cum allocatione comitat', becauſe he pre 
—_— the Statute, and it was his follp that the Wrtt contained not lon⸗ 
ger a 

Jn aWrit of Ward againſt two, the one appeareth, and the other makes de⸗ 
fault, oz if the one have nothing, aud the other is diiirafned, no Pꝛocla⸗ 
mation thall be awarded againſt the one of them, foz both of them male 
but one Defendant, and therefoze either againſt both, oz agalnſt 
none. 

If a diffreſe with a Pzoclamation be graunted, and the Defendant hath 
nothing but within a franchiſe , the Sheriffe hall make the Pzoclamatt- 
ons in the County, and the Baply ofthe liberty ſhall diſtraine him. 

The Pꝛoclamation muſt be graunted in the ſame County where the oziginall 
is bzought; and therefoze if the Plaintiffe ſurmiſe that the Defendant hath lui 
tient ina fozein County. be ſhall have a diſtreſſe at the Common Law, but not 
with Pꝛoclamattdn by this Statute, Ka 
« en 


Cap.36. IWeſim, ſecond. 


J Veniat ad bancum .] This extends not to Jultices in Ep2e, noz 
to Comnuſioners of Oier and Terminer, but the Platntife map have an Acton 
of Treſpaſſe befoze them at the Common Law, 


Ad quem diem {1 non venerit, &c.] S 17 E.3.19. here 


in the next Paragraph, by which it appeareth that he muſt come Ad quem diem, 
& non ad alium. 


Procedatur ad judicium. ] gt the ©6mon Law he could not have 
Judgement by default without Plea of the party, ac. but Diftreſſe infinite; if 
upon the Pzoclamatfon returned the Defendant be demanded, and appear, and 
taketh a dap by Pgece partium, and at that dap make default, the Plaintife ſhall 
not have Judgement upon this Statute, becauſe he made not default at the re⸗ 
turn of the Diſtreſſe, fo2 this Act ſaid, Ad quem diem ſi non venerit. 

And where it is ſaid. ( Procedatur ad judicium) pet upon thts default no Judge 
ment can be pet given, but the Court muſt award a Writ to the Sherife, to in- 
quire of the value of the marrtage, of the age of the Ward, and whether he be 
marryed, 4c; as is afozeſatd ; and upon the return of that Writ, then Judge 
ment ſhall be given. 

But it the Defendant appear at the return of the Pꝛoclamation, and con⸗ 
feſſe the Action, the Plaintife wall have Judgement of the damages in his 
Count, 


Salvo jure defendentis, fi poſtmodum inde loqui vo- 


luerit.] Some have conceited upon theſe woꝛds Inde loqui volueric | that if a 
man recovereth in a Writ of Right of Ward by default, that the Defendant 
might have a Writ of Right of Ward, and recover again that which he foz- 
merly loſt ; but by reaſon of this wozd | Poſtmodum | thoſe wos ſhall be in- 
tended, that he may have a Writ of Right of Ward after that another Tenant 
of the ſame land happen to dye his heir within age, but foz the ſame Mard⸗ 
ſhip, whereof Judgement is given in the Writ of Right of Ward, the Defen- 
dant is barred, 


Eodem modo fiat in brevi de tranſgreſsione cum 
quis queritur ſe ejectum fuiſſe de hujuſmodi cuſtodiis. ] 


The Writ here intended is an Ejectment de gard, Breve de ejectione cuſtodiæ, 
which is a Mrit at the Common Law. De Attornato inde. 

Inter H. & R. de quadam tranſgreſſione eidem H. per præ fatum R. illata 
ut dicitur. 

By this bꝛanch, Pꝛoclamation hall be made in this Wrtt of the Tjectment 
of gard, which ſhall not be made in the Raviſhment de gard. 


— —— — _ — CT— — — - — —— T—I—ͤ— — 


C. FI 


Ulia domini cur', & alii qui cur tenent, & Sene- 
ſcalli, volentes gravare ſubditos ſuos, cum non habeant 
legalem viam eos gravandi , procurant alios movere quere- 
las verſus eos, & dare vadium, & offerte plegibs , vel im- 
petrare brevia, & ad ſectas hujuſmodi querentium compel- 
lunt eos ſequi comitatum, hundredum, wapentachium, & 
LII 2 cur. 
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Weftm. ſecond. Cap.36. 


cur, quouſque finem fecerint cum ipſis pro voluntate ſua: 
Statutum eſt, quod hoc de cætero non fiat. Et fi quis 
per hujuſmodi falſas querimonias fuerit attachiatus, replegiet 
diſtrictionem ſuam fic captam, & poni fac loquelam coram 


Juſticiariis, coram quibus ſi Vicecomes, vel alius balivus, 


vel dominus, poſtquam fit diſtrictus formaverit querimo- 
niam ſuam, advocaverit juſtam diſtrictionem ratione hujuſ- 
modi queremoniarum coram eis factarum, & replicet, quod 
hujuſmodi querimoniz movebantur verſus eos malitiosè, 
ad inſtantiam ſeu procurationem Vic' , aut aliorum balivo- 
rum, aut dominorum , admittatur illa replicatio. Et fi ſu- 
per hoc convicti fucrint, verſus dominum Regem rediman- 
tur, & nihilominus hujuſmodi ſic gravatis damna in tri- 
plo reſtituantur. 


This Act was made in affirmance of the Common M aw, and to adde a greater 
puniſhment then the Common Law vid; foz the delinquent ſhall be ranſomed 
at the Kings ſuit, and the party grieved (hall recover treble damages, where hc 
ſhould recover but ſingle at the Common Law. 

If A. pꝛocure B. to ſue an Action in any Court of Recoꝛd, oz other inferiour 
Court againſt C. he map have an Action of Deceit againſt A. at the Common 
Law, and recover dis ſingle damages, 


C Quia domini curiarum, et Seneſchalli, &c.] gyis ge 


extendeth to Court Barons, Lets,and to County Courts, Tourns, Handzeds, 
and not to the Courts at Weſtminſter(thep being after wards named in this Ac, 
0 but thep remain at the Common Law. 

hough Seneſchalli be here named, yet Batliſes, and other Officers are within 
this Ac, and the Bailife, oz other officer map be puniſhed, without naming 
the Lo2d. 


C Volentes gravare ſubditos ſuos.] Subditos ts here taken fo; 


anp man that fs ſabjec to their Juriſdicfon, and ſo it is to be taken in all other 
like places. 


C Procurant alios movere querelas, &c.] mhete words are 
generall, and therefoze if the Lozd, Batlifc, Steward, oz any other officer p20- 


cure any man to ſue a lawfall Acton, be ſhall be puniſhed by this Ac, Quia culpa 
eſt ſe immiſcere rei ad ſe non pertinenti. 


C Replegiet diſtrictionem ſuam. This Act exfendeth onely to 


a Replevin, and not to an Acton of Treſpaſle, oz any other Action, 
And here a Diſtreſſe is taken foz an Attachment. 


C Advocaveric juſtam diſtrictionem ratione hujuſmodi 


querimoniar, &c.] wp the letter of this bzanch the Defendant mut 
make an Avowzy, but it maſt be extended further then the letter; foz admit 
that the L03D, 4c. will (to ſave himſelf from treble damages) make no Avowzy, 
but plead that the goods were not diſtrained, xc. oʒ the like plea, whereupon iCue 
being joyned, the Plaintife after pzwf of the iitue map give in evidence foz the 
treble damages the purview of this Ac, and that the Lozv now — 
pꝛocuie 
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pzocured aſuit, xc. contrary to this Ac, and that he is guilty of the Diftrege,oz 

Attachment, « therfoze ought to yeeld treble damages, and if this be found by the Vide lib.5. fol 6: 
Jury (although it were not pleaded) the Pl hall recover treble damages; fog it Oooches calc, « 
Iyeth not tn the power of the Defendant by bis falſe plea to excuſe himſelf of ne c in 
treble damages given by this Aa: as if the Dillefſo; alieneth to perſons un - not leaded 
known, and in an Aſiſe b2zought againſt the Diſſeiſoz he plead Nul ten 

de franktenement noſme in le briefe; & ſi trove, ne ſoit nul tore nul diſ- 

ſeißn , the Plaintite map give in evidence, that the ſafd alienation was made to 

defraud the Plaintife of his Acton, and that the Dilſeiſoz twk the pzofite, in R. . cap. 5 
which caſe de ts to be relieved by the Statutes of 1 R. 2. 4 H 4, and 4 H. 4. cop. 7. 


11 H. 6. 11 H. 6. cap. 4, 
See beloze cap. 35. in the caſe of Raviſhment ol Tard. 9 83 
Chudlcys caſc. 


¶ Malitioſe, ad inſtantiam, ſeu procurationem Vicecom, 


aut aliorum balivorum, ſeu dominorum. ] Here it is to be obſerved . f 14 


that the pꝛocurement is the ſubſtance, and that doth imply. that it was done ma; 
litiosè; and therefoze if the Jury finde the pzocurement, and that it was not done 
maliciouflp , pet the Court ſhall /foz that it judiciallp appeareth to them) ad⸗ 
judge it done maliciouſly. 


C Verſus dominum regem redimantur, &c.] Chat is, they 
ſhall be fined to the King in that ſuit bzought by Reple vin. 


CAP. AAXFUL 


Uia etiam Balivi, ad quos ex officio pertinet diſtti- 

ctiones facere , gravare volentes ſubditos ſuos, ut ab 
eis pecuniam extorqueant, mittunt ignotos ad faciend' di- 
ſtrictiones, ea intentione, ut ſubditos gravare poſſint, per 
hoc quod fic diſtriti non habentes notitiam perſonarum 
non permittunt hujuſmodi d iſtrictiones ſuper eos fieri: Sta- 
tutum eſt, quod nulla diſtrictio hat niſi per balivos notos 
& juratos. Et fi alio modo diſtrictiones fecerint, & de hoc 
convicti fuerint, ſi gravati breve de tranſgreſſ impetrave- 
rint, reſtiruant gravatis damna [alias in triplo] & verſus regem 


graviter puniantut. 


This Aa is made in affirmance of the Common Law and fo refozmatfon of 
an abtiſe by @herifes, who uſed to make Batlifes to viſtraty, who were un⸗ 
known , to the intent that the owner of the cat tell might make Reſcous, and 
— the Sherife, ac. to cxtozt monep from htm; wherefoze remedy is given 

s Ac. 


4 8 
C Nulla diſtrictio hat.) At the time of the making of this Ac, this 1 b z. i. r:. 
Pyocelſe lay in an Action of Debt, (foz the Capias in that caſe is giben by the Sir Willia ler- 
fatiite of 25 E.3.) ſo as this Statate extending to an Action of Debt, althoagh ** * cale, : 
the latter Ac give a Capias, pet the Capias coming in lieu of the Diſtrefſe ies 
within this A. 
C Ni 
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Lleta. 


I !cta l. cap. 5. 
dce 21 E. 1. Stat. 
de nen poncndis, 
14 E.1. Ordinat- 
&c- dir ſuper 

C hart. cap. 9. 
Mat lbr. cap.z 4. 
For Jurors. 

Sec Cuſtumier 
de Norm. cap. 69 


Weflm. ſecond. Cap. 38. 


Niſi per balivos notos, & juratos.] By this Ac the Bat- 
lifes maſt boty be known and won: an Act pet ſtanding in fozce, and wozthy 
to be put in execution: Fleta doth render this bzanch thus: 

Proviſumeſt quod nulla diſtrictio fiat per balivos regis niſi jurati fuerint & noti, 
& {i quis alio modo diſtringeret, & de hoc conv incatur ad ſectam diſtticti, cui in 
hoc caſu conſulitur per breve de tranſgreſſione, damna reddet gravato, & verſus re- 
gem graviter punietur, | | 

Of this bꝛanch the Mirror ſaith thus, Leſtatute de diſtreſſes eſt diſtinguiſhable, 
car in diſtreſſes torcious ſans garrant tient lieu le judgement de robbery, & per 
garrant cheſcun eſt reſceivable conus & dilconus, But the Dtatute is in the e. 
gative, and neceſlarp to be obſerved. 


Damna.] Some Cditions have alias in criplo, but the o2iginall ig 
damna, and not in triplo, and therewith agreeth Fleta. 


AP 4 A + © < Ad 54 


Uia etiam Vic Hundredarii, & Balivi libertatum 

conſueverunt gravare ſubditos ſuos ponendo in Aſſiſis 
& juratis homines languidos, et decrepitos, perpetua vel 
temporali infirmitate languentes, homines etiam tempore 
ſummonition ſux in patria non commorantes, ſummonen- 
do etiam effrenatam multitudinem juratorum, ita ut a qui- 
buſdam eos in pace dimittendo pecuniam extorqueant, et 
ſic fiunt aſſiſæ et juratæ multotiens per pauperiores, divitibus 
pro ſuo dando domi commorantibus : Statutum eſt, quod 
de cætero non ſummoneantur in una aſſiſ. plures quam 
xxiv. Senes etiam videlicet ultra 70. annos, perpetuo lan. 
guidi, vel tempore ſummonitionis infirmi, vel in patria non 
commorantes, non ponantur in juratis, vel minoribus aſsi- 
ſis. Nec etiam ponantur in Aſſiſis vel juratis, licet in pro- 
prio com capi debeant aliqui qui minus ten habeant, quam 
ad valentiam viginti ſolidorum per annum. Et ſi hujuſ- 
modi aſsiſæ & Jurat' extra comitatum capi debeant, non 
ponantur in eis aliqui qui minus tenement non habeant, 
quam ad valentiam xl. s. per annum, illis exceptis qui 
teſtes ſunt in chartis, vel aliis ſcriptis, quorum præſentia ne- 
ceſlaria eſt, dum tamen potentes fint ad laborandum. Nec 
debet iſtud ſtatutum extendi ad magnas Aſsiſas, in quibus 
oportet aliquando ponere Milites in patria non reſidentes, 


propter paucitatem Militum , dum tamen tenement' ha- 
beant 


Cap.zs. Weſtm, ſecond. 

beant in comir. Er ſi Vic' vel ſubbalivi ſui, vel balivi 
libertatum contra iſtud ſtatutum in aliquo articulo vene- 
rint, et ſuper hoc convincantur, reſtituant dampna gravatis, 
& nihilominus ſint in miſericordia domini Regis. Er habe- 
ant Juſticiarii ad aſsiſas capiend' alsign', cum in com' ve- 
nerint, poteſtatem audiendi querimonias ſingulorum con- 
querentium, quoad articulos in iſto ſtatuto contentos, 
& juſticiam in forma prædicta exhibend”. 


The miſchicf: doth plainly apyeare by the pꝛeamble, and the end of theſe mit ⸗ 
thiekes was, that the Sheriſfes by ſuch meanes did pecuniam extor- 
cuere , &c. 

Doe the firſt part of the Inſtitutes foz the antiquity and right inſtitut ion of 
trials by t welve men, and of the number oft wel ve. SeR, 234. and Magna Charta 


cap. 29. 


C In una aſsiſa plures quam 24.] This was but the abuſe of the 
Sheriffe, fo though the Writ: which ts his warrant, ts but twelve, pet regu⸗ 
larly he maſt returne twenty foure, and no moze, unlefſe it be in ſpectall caſes ; 
Supponendo, inquit Fleta, ſuperfluam hominum multitudinem, ira quod quaſ- 
dam in pace dimitterent prece vel precio; but in a Writ of Right there be 
ſixtene Jurozs returned onely, 


C Senes ultra 70. annos, &c.] This. Statute is a direct pꝛohibition 
in it ſelfe, and therefoze the party grieved map have his Action upon this Act 
againſt the Sheriffe without giving any notice either of this, oz of ſickneſe, 02 
non-commo2ancp, and pet the uſe ts to ſuc out a Writ grounded upon this Act 
to the Sheriffe that he returne them not, 

But without queſtioa notice by wo2d were gad, tk notice were requiſite; and 
this ſermeth to be in affirmance of the Tom non Law, fo2 tt a Tozgoner be ſenio 
confractus, tt ts a god cauſe to remove htm, and the Pꝛophet David ſaith, 
Dies noftrorum in iplis ſeptuaginta anni. 


C Perpetuo languidi. As if he be morbo paralyſi percuſſus, 
0; if hee bx leproſus, oz ttricken with eng other continuall ficknefle, 

It alſo extended to men that are blinde, deafe, of no ſound memozay, oz ſo 
lam? as they cannot well goe noz ſtand, and theſe ſhall take the benefit of 
this Statute, of what age ſocver tyep bee; and this point is in affir- 
mance of the Common Taw, fo; theſe be god cauſes to remove a Cov 
roner. 


C Tempore ſummonitionis infirmi.] This matt be Co in- 


tended, fo infirme as he is not able toſcrve ; and this is alſo in affirmance of 
the Common Law. 


C In patria non commorantes.] The Statute of Aniculi ſaper 
Chartas doth adde to this, that albeit they be commoz2ant in the ſame Connty, 
pet muſt the Jurozs have two qualities, viz.two of the moſt,and one of the leaff, 
that is moſt ncare the place, moſt ſafficient, and leaſt ſaſpictous, oz other- 
— the Demandant ſhall render double damages, and e grievouſly 
merced. 
de what a Cozoncr ought to be, viz. Qui melius ſciat et poſſit officio 
illi i ntendere. It 
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2 H. 7.8. Fleta ub: 
ſupra. Dier 1. 
Mar.g8. 


Fletaubi ſupra, 


F.N,B.166. d. 


F. N. B. ibid. a. 


T. N. B 11bid. a, 
Regiſt, 177. 


Pſalme 89.10, 


F.N.B.164. 
Regiſt.177. 


Art. ſuper Chat. 
cap. 9. 

Regiſt. 177. 

F. N. B. 165. 

Reg iſt. ubi ſup. 
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F. N. B. 166. d. 


SE 3 30. 
7 E. 3. 26. bis 


Art. ſupet Chart. 


Cap-9- 


2 H. 5. c. 3. Srat.2, 
1% Eliz. cap. ic. 


Stat. of Yerk c. 2. 
6 H. 3. Proc. za g. 
8 H. z. ibid. 210. 

Kelw. 97. Regiſt, 


judic'. 6. b. 7. b. 
56,58.69. 


befoze anp other Judges. 


eſtm. ſecond- Cap. 38. 


It any be returned contrary to the pur die w of this Act, he cannot be challen⸗ 
ned, neither can the party grie ved alledge the matter foz his diſcharge , 
but he mult take his remedy by Action againſt the Sheriffe upon this 
Ac. 

Now map it be a queſtion, Who is the party grieved that ſhall have his 
Acion,if the Sheriffe returne magis remotos, minus ſufficientes, & magis ſuſpe- 
acs? wherennto heare what . William Herle Chtefe Juſtice ofthe Common 
Pleas ſaith, This ®tatute map be intended, in caſe where the Demandant oz 
Plaintiffe is delaped of his ſuit by ſuch return of the Sheriſfe, that he by the 
Statute ſhall recover damages againſt dim, oz where the Zenant oz Defenvant 
aſter de hath loſt his land, oz cauſe by the oath of them that be ſo returned cons 
trarp to the fozme of the Statute, and after he doth convict them tn an at- 
taint, and thereby be reſtozed, then he map have his Action upen the Sta: 
tute to recover his damages, ic. and thereunto Hi! Infice agreed, which (as 
concerning the Tenant ozDefendant)mnlſt of neceſſity be tntended of this Ag of 
W. 2. foz the Statute of Articuli ſuper Charras give double damages onelp to the 
Demandant, and not to the Tenant : alſo hereupon it followeth that the Aa of 
Articuli ſuper Chartas is but an Expoſition of this Act, and addeth a further 
penalty. 

Þoze ſhall be ſald hercof, when we come to the ſaid Statute of Articuli ſuper 
Chartas. 


C Vel in minoribus aſsiſis.] #03 as hath bene laid, this Ac er- 
tends not to a Writ of Right, as hereafter in this Ad by expꝛeſſe wozds it 
appeareth. 


C Qui minus tenementa habeant quam ad valenciam 


viginti lolid per annum, &c.] Thoſe ſummes of 20. 8. and 40.8. att 
alicred by later Statutes, viz. by a H. 5. and 7 Eliz. 
See the firſt part ofthe Inſtitutes, ſect. 464. 


C Exceptis qui teſtes ſunt in Chartis, &c. ] Here is an ertep- 
tion of witneſſes named in the De&d, who in many caſes are joyned tothe Jury 
without regard had to age 02 psarely revenue, both becauſe the Sheriffe hath an 
expzeſſe warrant to ſummon oz diſtrain them by name, and foz that their 
pzelence is neceſſary, and pet with this caution , Dum tamen potentes (int 
ad laborandum. 


C Er habeant Juſtic ad aſsiſas capiend' aſsignar. ] 


This clauſe is in the affirmative, and thereſoze the party grie ved may take his 
remedy upon this Aa, either befoze Juſtices of ACiſe, oꝛ in any other Court that 
have conuſans thereof: foz Juſtices of Alliſe could not have power in this caſe 
without expꝛeſſe wozds, but other Judges have power without any expzeſſe 
woꝛds, and therefozeifthe meaning be to exclude other Judges, then thoſe that 
be named, there muſt be wozds negative, viz, and not in any other Court, noz 


Cap. zi. V eſim. ſecond, 449 
CI. 


Uia Juſticiarii (ad quorum othcium ſpectat unicuique d 
coram eis placitandi juſticiam exhibere) frequentius <ps. 

impediuntur , quo minus officium ſuum debit modo exe- 
qui poſsint, per hoc quod Vic brevia originalia et judi- 
cialia non retornant, per hoc etiam quod ad brevia domi- 
ni Regis falſum retornant reſponſum: Providit dominus 
Rex et ordinavit, quod illi qui timent malitiam Vic, libe- 
rent brevia ſua originalia et judicialia in pleno conv, vel in 
retro com”, ubi fit collatio denariorum domini regis, et 
capi ur billettum de Vic preſente, vel Subvic, in quo bil- 
letto contineantur nomina petentium et tenentium in brevi 
nominat', et ad requiſitionem illius qui breve liberavit, 
appont billetto ſigillum Vic' vel Subvic in teſtimꝰ, et fiat 
men de die liberationis brevis. Et ft Vicecomes vel 
S vicecomes hujuſmodi billetto ſigillum ſuum apponere 
noluerit, capiatur teſtimonium Militum, et aliorum fide 
dignorum qui præſentes fuerint, qui figill ſua hujuſmodi 
billetto apponant. Et ſi Vic brevia ſibi liberata non retorna- 
verit et ſuper hoc ad Juſticiarios perveniat querimonia, mande- 
tur per breve de judicio Juſtic ad aſsiſas capiendas aſsign', 
quod inquirent per eos qui preſentes fuerint quando breve 
Vic liberatum fuit, ſi ſciverint de illa deliberatione, et in- 
quiſitio returnetur. Et fi compertum fuerit per inquiſitio- 
nem, quod breve fuit ei liberat , adjudicentur querenti vel 
petenti damna, habito reſpectu ad qualitatem et quantita- 
tem actionis, et ad periculum quod ei evenire poſſet, per 
dilationem quam patiebatur. [Axno 2 E. 3. cap. 5. apud Not.] 
Et per iſtam viam hat remedium quando Vic' reſpondet, 
quod breve adeo tarde venit, quod præceptum regis exe- 
qui non potuit. Multociens etiam capiunt placita dilatio- 
nes per hoc quod Vicecom' reſpondet, quod præcepit ba- 
livis alicujus libertatis, qui nihil inde fecerint; et nominet 
libertates, quæ nunquam retornum brevium habuerunt. 
Propter quod, ordinavit dominus Rex quod T heſaurarius et 
Baron de Scaccario liberent Juſticiar' in rotulo omnes liber- 
tes in quibuſcunque com' qui habent retornum brev ium. 

Mm m Et 


Weſtm. ſecond. 


Et ſi Vic reſpondet quod retornũ fecit balivo alterius liber- 
tatis, quam alicujus contentæ in prædict rotulo, ſtatim 

uniatur Vicecom' tanquam exhæredator regis & coronæ 
ſux. Et fi forte reſpondeat quod mandavit balivo alicujus 
libertatis, quæ veraciter retorn habet [qui inde nibil fecit,] man- 
detur Vicecom quod non omittat propter aliquam liberta- 
tem prædictꝰ, quin exequatur præceptum domini regis, & 
quod Scire faciat balivis, quibus fecit retorn quod ſint ad 
diem in brevi contentum ad reſpondendum, quare de præ- 
cepto domini regis executionem non fecerint. Et ſi ad diem 
venerint, & ſe acquietent, quod retornum brevis non fuit 
eis factum, ſtatim condemnetur Vicecom' domino illius li- 
bertatis, & ſimiliter parti læſæ per dilationem in reſtitu- 
tionem damnorum. Et ſi ad diem non venerint balivi, vel 
venerint, & ſupradicto modo ſe non acquietaverint in quo- 
libet brevi de judicio, quam diu durat placitum, præcipia- 
tur Vicecomiti quod non omittat propter libertatem, &c. 
Multotiens etiam Vicecom' falſum dant reſponſum, quo 
ad illum articulum quod de exit, &c. mandantes aliquan- 
do et mentientes, quod nulli ſunt exitus, aliquando ”m 
parvi ſunt exitus, cum de majoribus reſpondere poſsint, 
aliquando non facientes mentionem de exitibus. Propter 
quod ordinatum eſt et concordatum, quod {1 querens pe- 
tat auditum reſponſionis Vicecom', concedatur ei. Et ſi of- 
ferat verificare, quod Vicecom' de majoribus exitibus Regi 
reſpondere potuit, fiat ei breve de judicio ad Juſtic' ad aſsiſas 
capiendas aſsignatos, quod inquirant in preſentia Vicecomi- 
tis, ſi intereſle voluerit, de quibus et quantis exit Vic reſponde- 
re potuit à die impetrationis brevis uſque ad diem in brevi 
contentum (al receptionis vide P. 27 H. f. cap. 10. . & Þ.20 H.6. 
cap. 10. fol. 25. & cum inquiſitio retornata fuerit, ſi de pleno 
prius non reſponderit, oneretur de ſuperpluſagio per extra- 
Ras Juſtic' libertates ad ſcaccarium, & nihilominus gravi- 
ter amercietur pro concelamento. Et ſciat Vicecom' quod 
redditus, blada in grangia, et omnia mobilia, præter equi- 
taturam, indumenta, & utenſilia domus continentur ſub 
nomine exituum. 

Er pgs dom Rex, quod Vic pro hujuſmodi falſis reſpon- 


ſionibus, ſemel & iterum, (fi ſir neceſſe) per Juſtic — 
t 


Cap. 39. 


Cap.39. Weſim. ſecond. 

Et ſi tertio deliquerint, alius non apponat manum quam 
dominus rex. Multotiens etiam falſum dant reſponſum, 
mandando quod non potuerunt ſexequi] præceptum regis pro- 
pter reſiſtentiam poteſtatis alicujus magnatis, de quo caveat 
Vic de cætero, quia hujuſmodi reſponſio multum redundat 
in dedecus domini regis & coronæ ſuæ. 

Et quam cito ſubbalivi ſui teſtificentur, quod invenerunt 
hujuſmodi reſiſtentiam, ſtatim (omnibus omilsis) aſſumpto 
ſecum poſſe comir' ſui, eat in propria perſona ſua ad fa- 
ciend executionem. 

Et ſi inveniat ſubbalivos ſuos mendaces, puniat eos per priſo- 
nam, ita quod alii per eorum pœnam caſtigentur. 

Et ſi inveniat eos veraces, caſtiget reſiſtentes per priſo- 
nam, a qua non deliberentur ſine ſpeciali præcepto dom 
regis. Et ſi forte Vic', cum venerit, reſiſtentiam invenerit, 
certificet cur de nominibus reſiſtentium, auxiliantium, con- 
ſentientium, præcipientium & fautorum, & per breve de 
judicio attachientur hujuſmodi per corpora ad veniendum 
ad cur” Regis. Et ſi de hujuſmodi reſiſtentia convincantur, 
puniantur ſecundum quod domino regi placuerit. Nec in- 
tromittat ſe aliquis miniſter domini Regis de pœna hujul- 
modi infligenda, quia dominus rex hoc ſibi ſpecial” reſer- 
vat, pro eo quod hujuſmodi reſiſtentes cenſentur pacis ſux 
& regni perturbatores, [13 E. 1. de Mercatoribus, Ar ticuli ſuper 
Chartas, cap. 16. 


Here is a Paxime of the Law recited, viz, Ad officium Juſticiariorum ſpectat, 
unicuiq; coram eis placitanti juſtitiam exhibere. 

By this Chapter there be five miſchiefs, oz rather abuſes of Sherifes re⸗ 
hearſed and pzovided foz, which we ſhall handle in ozder, as they ſhall artſe in 
this Chapter. 

The firſt miſchief was, that the @herife returned not the Writs to him di⸗ 
reed, but tmbezeled the ſame, and commonly the Demandant oz Plaintife fo: 
default of pzoof was without remedy, o elſe without the effec ot a juſt remedy 
being againſt a Sherife, foz the which a remedy is pzovided by this Ac in man- 
ner tnſuing. 


Illi qui timent malitiam Vicecom' liberent brevia ſua 
originalia, & judicialia in pleno com”, vel in retro com ubi 
fit collatio denariorum domini regis, et capiatur bilettũ, &c.] 
This bzanch was taken to be ſhozt, foʒ it was no moze but Capiatur bilettum, and 
no commande ment to the Sherife to receive the Writs and to make a Bill; but 
by the Statute of 2 E. 3. the}Sherife and under Sherile are tommanded that 
they ſhall receive the lald Writs, and make a Bill, and ſo thzoughont. 


Do as now 1t is a contempt in the @herife oz under-Sherife,ff he make it not, 
Pmm 2: and 
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2 E. 3 cap. 5. 
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13. 4? All. 12. 
$H 6.1. 1 H. 6.1. 


Regiſt. 85,86. 
1911629. 
Brat. lib. c. fol. 


441. b. 


Fol. 501, 626. 


5, 10.441 


11 L 442. 
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Meſtin. ſecond. Cap. 39. 


and in default of them. it ſhall be alſo a contempt in the others appointed to ſeal 
tt, it they refuſe. 

In this ſpectall caſe the Demandant oz Plaintite ſhall have an Adion againſt 
the Sherife ſoz not returning the Writ, whereas regularly foz not returning of 
a Writ the Sherife Wall be amercied quouſque; but foz a falſe return, oz fs; 
imbezeling of a Writ, an Action doth lye at the Common Law again 


the Sheriſe. 


And the Demandant oz Plaintife, if he fear the malice (as this Aa ſpeak: 
eth) of the Sherife, he may cauſe the Sherife oꝛ under · Shertte to be called into 
the Court, and deliver the Writ to him of Recozd, that he map take the benefit 
of this Statute. | 

See the Action bꝛought upon this bzanch of the Statute, in the Book of En. 
tries Raſtall. 


J Retro comitatus. Is aftcr the County Court, as fo Pleas, be 
ended; it is holden farther, foz the collection of the Kings menep, that fs, his 
aren War, . : 

« Fr per iſtam viam fiat remedium quando Vicecomes 
relpondet quod breve adeo tarde venit, &c.] The ſecond mif' 
chief was, the Sherife would return a Tarde which by this purview is pꝛe⸗ 
* ; and lo it ts if the Writ be delivered to the Shertle of Recozd, as hath 

en laid. 

M here Bracton further in the ſame place ſaith, Et unde infiniti ſunt caſus de 
genere iſto ubi Vicec' per fraudem reſcribit, & prætendit non caulam 
ut cauſam. 


« Multotiens etiam capiunt placita dilationes per hoc, quod 
Vicec' reſpondet quod præcepit balivis alicujus libertatis, &c. 
Here is the third miſchtef, thai great delays are uſed by the falſe return of She: 
rifes in making of Mandates to fained liberttes,ſuppoſing them to have return 


of Writs, where tn troth there be no ſach libertics, fo2 redzeſſe whereof the re- 
medy followeth. 


« Quod Theſaurarius, et Barones de ſcaccario, &c.] Albeit it 


be inrolled in the Chancery, that ſuch a man hath return of Writs, pct is not 
that within the pur vie w of this Aa, foz that the Recozd of the Court of Ex⸗ 
chequer is onelp pꝛeſcribed by this Aa, and therfoze a Certiorari map be awarded 
ont of the Chancery to the Exchequer to the Treaſurer , that he bzing in the 


— of the Liberties in his hand to the Juſtices, beſoze whom the return 
Ss made, 


JOnmnes libertates.] Pts mutt be underſtod of a Bailife of a 
Franchiſe 02 Seigniozp,which have return of Writs,and not to a Bailife created 
Itinerant, (foz example) in the County of S. and to have return of all Writs, 
and execution of the ſame bp the Kings Letters patents; foz ſach a Gant is 
vold, foz in effec it taketh away the ©ffice of the @herife; and therefoze where 
ſuch a return was made upon a Mandate to ſuch a new found Bailife, the Court 


was in purpole to have puniſhed the @herife by this bzanch of this Ac, canquam 
exhzredatorem domini regis. 


« Statim puniatur Vicecomes tanquam exhæredator 


regis, et coronæ ſuæ.] Betaule he fain a Liberty oz Franchiſe againſt 
the King,to the diſheriſon of the King and of bis Crown, fozaſmuch as no man 
can have ſuch a Libertp oz Franchiſe, but from the Crown. 
This puniſhment chall be by ranſome and impziſonment. 0 
(JUZ 


Cap.39- Weſim. ſecond. 


Quæ veraciter retornum habet, qui nihil inde fecit 
mandetur Vicecomiti, quod non omitrat. } Here is the fourth 


miſchicf, that where there was inderd a Batlife of a Liberty, who truly had re- 


turn of Writs, pet he upon a Pandat to him would do nothing;remedy is hereby 
pzovided, that it ſhall be commanded to the Sherife, Quod non omittat, &c. quin 


exequatur przceptum domini regis, &c. 

This bzanch concerning the Non omittas, is in affirmance of the Common 
Law ; and therefoze Bracton who wꝛote befoze this Statute, treating of thts 
matter, ſaith, Et quo caſu cum bali vi nihil inde fecerint, propter defectum eo- 
rum , przcipietur Vicecomiti , quod non omitteret propter libertatem talem, 


quin, &c. 


Nihil inde fecit.] This Nihil is to be underſtood, not onelp where 
nothing at all fs done, but alſo where the Batlife of the Liberty maketh an inſaf- 
ficient return, foz that is Nihil in Law; and therefoze a Non omittas, &c. ſhall be 
thereupon granted; foz, Idem eſt nihil, & inſufficiemer dicere. 


Et quod ſcire faciat balivis.] This ſæmeth tobe added by this 
bzanch to the Common Law. 


1 Multotiens etiam Vic fallum dant reſponſum quoad 


illum articulum de exitibus.) Now cometh the fifth miſchief, that the 
Sherifes wonld return to (mall iſſues, in which caſe by the Common Law the 
Plaintife could not have an averment againſt the retarn of the Sherife ; foz 
the @herife is but an Officer to the Court, and hath no day in Court 
to anſwer to the party : but this is remedied in this caſe by thts 


bzanch. 


Et ſi offerat verificare „&c.] Here ts the remedy given, and the 
mean pzeſcribed, how the averment {hall be pꝛoved, and the Plaintife muſt in 
his averment alledge what the value of the iſſues be. 7 

Der the Bok of Entries fo2 the Judiciall Writ to the Juſtices of Alliſe. 

And wherc it ts here ſafd, Vicecomites falſum dant reſponſum, this bzanch 
mentioning @hcrifes extended not to Bailtifes of Liberties, which is holpen by 
the Statate of 1 E. z. 


A die impetrationis uſque diem in brevi contentum. 
Theſe iſſues, that fs, the value of the land muſt be inquired, from the teſſe of the 
Arit, unt ill the dap of the return of it; and it is holden, that this Aa extendeth 
not to the return of iſſues upon Jurozs after iſſue jopned. 


Et cum inquiſitio retorn fuerit, ſi de pleno prius non 


relponderit, oneretur de ſurpluſagio, &c.] gs if the herite return 
but 10. s. iſſues, and it be found befoze the Juſtices of Alliſe, that the iNues 
amounted to 50. s. the Shertle hall be charged with 40. s. by this bzanch,and ſo 
alter that rate and pzopoztion. 


Et ſciat Vicecomes, quod redditus, blada in grangia, 
et omnia mobilia, præter equitaturam, indumenta, & uten- 


ſilia domus continentur ſub nomine exituum. ] By this bzanch 
is explained what ſhall be accounted Iſſues, foz the better direction of Sherifcs 
in this caſe, that is to ſap, not onely the rent and revenue of the land, but the 
Cozn in the grange, and all other moveables, as Map in the barn, and other 


moveable oz perſonall goods whatſocver, except thoſe things belonging to = 
riding, 
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Weſlm. ſecond. Cap. zz. 


riding, his apparell and atenſils of houſe: and certainly this is a good and ne, 
cefſary Law, if ft were put in execution accozding to the purview of 
this Ac. 


C Alius non apponat manum quam dominus. Rex.) 


Mhat is, that the delinquent ſhall be puniſhed Coram domino rege ; that is, in 
the Kings Bench, his Court of o2dinary Jalftce, 


C Multotiens etiam falſum dant reſponſum mandando, 
quod non potuerint exequi præceptum regis propter reſi- 


ſtentiam. Now ve are come to the ſirth miſchfef, oz rather the abule of 
Shcrifes, as by theſe wozds, Falſum dant reſponſum, appeareth. 


C Caveat Vicecomes de cætero quia hujuſmodi reſpon- 


ſio multum redundat in dedecus domini regis, et coronæ lux] 


Hereby ſach a return is fozbidden, 
- Foz this matter, ſee the Expoſition upon the @tatute of W. r. 


C Statim (omnibus omiſsis) aſſumpto ſecum poſſe co- 


mitatus ſui eat in propria perſona ad faciend' executionem.] 


Zhis bzanch is in affirmance of the Common Law, as appearcth in the Ex⸗ 
poſition upon the ſaid Statute of W. x. where pon map read of this matter 
at large. 


C Et ſi inveniat ſubbalivos ſuos mendaces.] This is plain, 
and nedcth no crplanation. 


C Er ſi inveniat eos veraces, caſtiget reſiſtentes per priſo- 


nam, a qua non deliberentur fine ſpeciali præcepto dom! regis.] 
This is evident in it ſelf, 


C Et ſi forte, cum venerit, reſiſtentiam invenerit.] glbeit by 
the penning of this Aa it map ſeem, that the Shcrife ſhould take poſſe comitatus 
after complaint made, poſt querimoniam fadtam; pet ſæing he map take poſle 
comitatus by the Common Law, he map either take it poſt, vel ante querimoniam. 

But he mall take it after reſiſtance, and not befoze, foz Sequi deber potentia 
juſtitiam, non præcedere. 


C De nominibus reſiſtentium, auxiliantium, conſentien- 
tium, præcipientium & fautorum, & per breve de judicio 
attachientur.] Fautorum; this wozd is of a large extent, whereof yon may 
read in the Statute of 16 R.2. and in Engliſh it pꝛoperly ſigniſieth a Favourer. 


¶ Secundum quod domino regi placuerit.] gat ts, accozv- 


ing to that which (hall be upon due pꝛocæding adjudged coram Rege, in the 
Kings Court of Juſtice. 


C Nec intromittat fe aliquis miniſter domini regis, &c. 


quia dominus rex hoc ſibi ſpecialiter relervat.] Chat is as hath 
ben ſaid, that the delinquents ſhall be puniſhed coram rege, in his Court of Ju- 
ſtice; foz no man can be puniſhed by abſolute power, but ſecundum legem, & 
conſuetudinem Angliz, as bath ben ſatd befoze in the © rpoſitton of Magna 
Charta, and ciſewhere hath ben often ſatd. 


CAP. 


Cap. 40. Weſim. ſecond. 


CAP. XI. 


Um quis alienat jus uxoris ſux, concordat eſt quod de 
Pr ſea mulieris, aut ejus bxredis non differatur poſt 
obitum viri per minorem ætatem hætedis, qui warrantizare 
debet, ſed expectet emptor (qui ignorare non debuit quod jus 
alienum emit) uſque ad ætatem warranti ſui, de warrantia ſua 


habenda. 


The miſlchiefe befoze this Statute was, that when the husband aliened the 
right of his wife, this wozking a diſcontinuance, and the wife dziven to her 
Cui in vita, oz her heire to his Sur cui in vita, thoſe juſt Aatons were delay⸗ 
ed oftentimes ,when the purchaſer vowched- the heire of the baron being within 
age, untill his full age, which fs remedied by this Ac, 

And this Act reſtraineth the Common Law, and therefoze it is taken ſtticti 
Juris, as ſhall appeare in the Crpoſitton hereafter. 


De cxtero ſecta mulieris aut ejus hæredis.] his ſuit 
ol the wife oꝛ her heire extendeth onely to a Cui in vita, oꝛ a Sur cuĩ in vita, which 
are the pꝛoper Aatons upon an alienation made by the baron of the right of his 
wife, the ſoꝛmer wozds being cum quis alienat jus uxoris ſuz,] fog if the wife be 
Tenant in tatle, and the baron altened in fe and died, and the wife died, the 
{Fae in taile cannot have a Sur cui in vita, but he maſt habe his Formedon in the 
Diſcender by the Statute of W.2.cap.1, and in this Action the purchaſer map 
bowch the heire of the baron, and foz his nonage the paroll ſhall demarre,foz that 
Acton is out of this Statute. 


Per minorem ætatem heredis qui warrantizare debet.] 


This by the context of this Act extendeth onely to the heire of the baron who 
= the altcnation, and therefoze the heire of a ſtranger is out of this 
tatute. 

Tde beron aliens to A. hath iſſue t los daughters t dies, the wife bzings a Cui 
in vita againſt A. who vowcheth the daughters as heirs to the baron, whereof the 
one onelp was within age, the paroll ſhall not demurre ; although all the copar⸗ 
ceners, which make but one heire, are not within age, and the wozds Per mi- 
norem ztatem hæredis, pet ſæing by the Common Law the paroll foz the whole 
ſhonld have demurred, judgement ſhall be given foz the Demandant, and the 
Tenant ſhall attend foz his Warranty foz the whole in this caſe,untill the fall 
age ol the coparetener, that then is within age. 


T Sed expectet emptor. ] As the Actions, wherein the voweher Wall 
be, and the heire to be vowched are ſet downe in certaine, ſo the perſon that is 
to vowch is alſo ſpecified, ſo as il any other vowch the heire of the husband, the 
paroll hall demurre fo2 his nonage, and therefoge the purchaſer oz buper of the 
— is onelp he, by realon of this wozd emptor, that is bound by this 

ke, 


Therefoze this emptor muſt have thz& pzoperties : 

1, Hemult be emptor, that ts, purchaſer immediately from the baron, and 
therefoze if this emptor alien in ke, the alfence is emptor, that is a purchaſer, 
but becauſe he is not the immediate purchaſer from the baron (albeit he may 
— the heire of the baron as aſſignee ) pet is not h& bound by this 

e. 
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20 E.. age 126. 2, Ye that is an emptor within this Act mult be the Tenant in De againſt 
19 E. 3. ibid. a. whom the Cui in vita, oʒ Sur cui in vita is bzought, and therefoze in the caſe 
9 E:3-4-13E-4-16 hefoʒe, iłthe ſecond alienee voweh him that was immediate emptor, pet if he 
vowch the hetre ofthe husband, the paroll (hall demurre foz his nonage, and 
the Demandant ſhall not have judgement maintenant, becanſe the Cui in vita, 
2 &c. was not bzonght againſt him that was immediate emptor, as Tenant in Dæd 
1 of the land but he came in as vowche ; ſo it is if he that was immediate em- 
vow tup.acjucge® ptor commeth in by retett upon default of Tenant fo2 life, he is not bound by thts 
cxtendeth to the Ac, cauſa qua ſupra. 4 
ſec ad vowciee, 3. a He muſt be ipſe emptor, and not alter ipſe, and therefoze if the immediate 
bur eben emptot dfeth,, albett bis betre fitteth in his aunceſtozs ſcate, and is alter 
--- +. idem, pet is not the hefre bound by this Ac , becauſe hee is not ipſe 


CONnfIarVY iti Tis 
om: alla. idem. 

- 16 Ez. ge 475 b Now what effate an emptor ſhall have, be that purchaſeth any eſtate of fre@- 
23 3-10.76. hoia, be it in f@-ſimple , fœ tale, oz foz life, he is au emptor oz purchaſer 
b 3 * this Ac, and pet the wozds of this Ad be, Qui alienat jus uxo- 
210.8 {.2. juve- TIS juæ. 
ment 149. Foz this wozd [alienare] ſ& the Statute of Glouc', and the next Chapter 
Gloc', cap. 3. enſaing. 

Aifo if the baron alien, though ft be foz no valuable conſideration, pet is he 

an emptor, that ts a purchaſcr within this Statute. 


3E+.vorchs © Uſque ad ætatem warranti ſui.] And at tte tall age ofthe 

210 5B a hudgen yowerhe the Tenant ſhall ſue a reſummons. 

f yo = Foz the ozder of pʒoceding hercin ſæ the Boke of Entries. 

Raf. tol-135. 

n De warrantia ſua habenda.] bis goth extend as well to « 

8 E. A. ubi bra warranty in Law, fo2 cxample, in reſpec of a reverſion, gc. as to a warranty in 

9 E. 2 4. 6E. 146. D&d.And albeit the Stat. of 32 H. S. doth not withſtanding the altenation of the 

zz H.8.cap.28. husband, ec. gibe to the wife and her heires a right to enter, as by that Ad ap- 
pearcth, ſo as the wife oz her hefres are not dʒiven to their Action,as at the time 
cf the making of this Aa thep were, and therefoze this Act map ſæme to 
ſome to be of no great uſe, pet foz divers points of notable learning, and foz the 
diſcuſſing ot like caſes ſtanding upon like reaſon, as pou have perceived, we 
held it very p2ofitableand neceTary to be explained. 


CIT. AL £ 
g Tatuit Dominus Rex, quod {1 Abbates, Priores, Cuſtodes 


noſpitalium, & aliarum domorum religioſarum funda- 
tarum ab ipio, vel a progenitoribus ſuis alienaverint de cæ- 
tero tenementa domibus ipſis ab ipſo vel a progenitoribus 
ſuis collata, tenementa illa in manum domini Regis capi- 
antur, et ad voluntatem ſuam teneantur, et emptor amitrat 
ſuum recuperare, tam detenementis quam de pecunia, quam 
paiavit. Si autem domus illa a com', baron' vel ab aliis 
tundar' fuerit, de ten fic alienat habeat ille, à quo vel à cu- 
jus anteceſſore ten ſic alienat collatum fuerit, breve ad re- 


cuperand ten illud in dominico, quod tale eſt: FO 
; tall 


Cap.41. Weſtm, ſecand. 4.57 
cali Abbati, quod juſte , &c. reddat B. tale ten quod eidem 
domui collatum fuit in liberam eleemoſynam per præd B. 
vel anteceſſores ſuos, & quod ad prædict B. reverti debet per 
alienationem, quam prædict Abbas fecit de prædicto ten 
contra formam collationis prædictæ, ut dic. Eodem modo 
de ten dat pro Cantaria ſuſtinenda vel luminari in aliqua 
Eccleſia vel capella, vel alia eleemoſyna ſuſtentanda, ſi ten 
fic dat alienetur. Et ſi forte ten fic dar pro Cantaria, lu- 
minari, paſtu pauperum, vel alia eleemoſyna ſuſtentanda vel 
faciend*, non fuerit alienat', ſed ſubtracta fuerit hujuſmodi 
eleemoſyna per biennium, 3 actio donatori aut ejus 
hzredi ad perendum tenement” fic datum in dominico, ſicut 
ſtatutum eſt in Statuto Gloceſt de tenementis dimiſsis ad 
faciendum vel reddendum quartam partem valoris tenement, 
vel majorem. Gloc. cap. 4. 


At the Common Law, as it appeareth by Glanvill, Nec Epiſcopus, nec Ab+ Glaav. I. 2. cap. i. 
bas, quia eorum Baroniz ſunt de eleemolyna Domini Regis, et anteceſſorum ejus, 
non poſſunt de dominicis ſuis aliquam pattem dare ad remanentiam fine aſſenſu & 

— domin1 Regis. 

The meaning whereof is, that ſæing thoſe that hold of the King per baroniam, Lib.s.fol.ro,r1, 
did hold of the U ing in Capice,that therefoze, by his opinton,thep could not alien - Fans _ 
anp part thereof without the Kings aCent; but pet if the Biſhop with the alent fl ftrco. 
of his Chapter, oz the Abbot with the aent of his Covent, and the like, had 
aliened the land, the eſtate of the alicn& could not have been avoided, 

der the Charter of H. 1. of the foundation of the Abbey of Reading in the 
26, peare of his raigne, wherein pou ſhall reade. ni autem, Deo annuente, canonica 
electione Abbas ſubſtitutus fuerit,non cum ſuis ſecularibus conlanguineis, ſeu qui- 
buſliber aliis, cleemoſynas moraſterii male utendo diſperdat, led pauperibus, et 
gn & hoſpitibus ſuſcipiendis curam gerat , terras cenſuales non ad feo- 

um donet. 

Do as no doubt the alſenation was againſt the minde of the founder, et contra 
formam donationis, pet they having a ſ& · ſimple, the Common Law reſtrained 
them not from aitenatfon; concurrentibus his quæ in jurerequiruncur, 

— as the miſchicke was, when the altenation was a barre to the Suc- 
teſloz. | 


Si Abbates, Priores, cuſtodes hoſpitalium, et aliarum 


domorum religioſarum.] Seeing this At beginneth with Abbots, xc. 40E. 3427.46 E.3 
t concludeth with other religious houſes, Biſhops are not compzehended with · r 8. bg 
in this Act, fo they are ſupertour to Abbots,4c, and theſe wozds [other religious 2 bs 
houſes | ſhall extend to bouſes infertour to them that were mentioned . Mar. Dier 109. 
befoze, 33 H.8.cap.30- 
Alſo Biſhops are not pꝛoperly religieus, that is, regular, but ſecular : but yet 34 & 35H.8.c.15 
this Aa doth referre to infertour houſes that are Eccleſiaſticall and ſecular, as — N 4 


hereafter in this Chapter ſhall appeare. poſtea cap. 4. 
der the firſt part of the Inſtitutes, ſect. 123. 33 E. 3. aide le 
Der Brook tic. Alienation 15. Roy 193. 


© Fundatarum ab ipſo, vel à progenitoribus ſuis.] 
Ann Albeit 
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Albeit be that giveth the firft land upon raiſing and creation of the houſe be 
the founder, though it be much leſle then the lands after given to the houſe in 
liberam eleemoſynam, pet this Ac doth extend not onely to lands ratione funda- 
tionis , but alſo to lands ratione dotationis, ſo they were given in liberam 
eleemoſynam. Vide hereaſter in this Chapter, 


CL Alienaverint.] This Ac ſpeaketh of an altenation made by Ab⸗ 
bots, gc. but it maſt be intended of alienations with tbe aſſent ot the Covent, oz 
elſe the lucceſſoʒ might recover the ſame by a Writ of Entry fine aſſenſu 
carituli; ſoꝛ where Aas of Parllaments give remedy, it is ever intended that it 
ſhall not be illuſoꝛy. 

And albeft this Ac ſpeaketh ofthe Abbots that alien, it is underſtod when 
the Abbots allen with conſent, as is afozcſaid, therebp is a right veſted in 
the King; and albeit the Abbot dieth, pet the King map have an office to 
finde his right, and recover the land in the time ofthe ſucceſſoʒ; and ſo map a 
common perſon have remedp in that caſe, as ſhall be ſaid hereafter, 

And ſome have ſafd , that this altenatfon is intended when the alienation 
is in le, and not when the eſtate is made but fo2 life, 02 in taile; bat then Could 
the Statute bee of ſmall effect, foz then might he make many gifts in 
talle, 02 multiply leaſes foz marp lives, without reſerving the accaſtomed 
tent, and thereby utterly oberthzow the houſe, as in fozmcr times it hath done, 

As pou map reade that it was found by inquiũ tion in the raigne of E. 3, that 
Thomas de Pipe, Abbot of the Ponaſtery of Stonely , fa the County of War- 
wick (of the foundation of king Henry fitz Empreſſe (which was H. 2.) and that 
he gabe to the ſaid houſe inliberam eleemoſynam, the Pannoz of Stonely in the 
ſaid County) alievavic diverſis hominibus particularĩter, prout patet interius, viz, 
Iſabellæ de Beneſhale Concubinæ dicti Abbatis, & Johanni filio eorundem Ab- 
batis & Iſabellæ primogenito filio unum meſſuagium, & unam caruca- 
tam terræ, & decem mercatus redditus cum pertin* in Fynham. Habendum & 
tenendum ad rerminum vitz eorundem Iſabellæ & Johannis abſque aliquo inde 
reddendo annuatim : And found alſo divers other leaſes foz lives ol parts of the 
ſaid Pannoz made to divers perſons, to and foz the benefit of the ſatd Abbot,and 
of his Concubine, and of her and his baſfards ; but ft ts beſt to uſe the wozds of 
theReco2ditſelf,Abſq;aliquo inde reddendo vel prz manibus inde de eiſdem per- 
ceptoſed rantummodo ad opus & proficuum ipſius Abbatis, & maxime pro ſuſten- 
tatione & inventione prædictorum Iſabellæ & puerorum eorundem Abbatis & 
Iſabellæ, qui excedunt numerum monachorum ſuorum miſſas celebrantium, ſi 
forte deponeretur de ſtatu ſuo, &c. 

Sometime alierare is taken foz alienum facere, and therefoze if land be re⸗ 
covered in value, gc. the founder hall have a Writ of contra formam within 
this Statute. 

If the Abbot with conſent of the Covent doth charge the land, this is not 
within this Ac, koꝛ no land oz tenement is aliened, 


C Collata. Lands and T enements given in fre almoigne alter the 
koundat ion ratione dotationis, are within this wozd [collata] which extendeth as 
well to lands ratione dotationis, as to lands ratione fundationis. 


C In manum domini Regis capiantur-] Ebe king in this caſe 
muſt have an office found fo2 him, and a Scire fac againſt the ter Tenant, by the 
intendment eco ſtrua ton oł this a a, toʒ all neceCary incidents are to be underſtod, 
t in theScir fac the ter tenant is not concluded by any trial had againſt the Abbot. 

¶ Si autẽ domus illa a Comite, Barone, vel alis fundata fueric] 
Having pꝛobided remedy when the King was founder, now this Ac pzovideth 
when a Sabjec is founder. 

C Tenementum fic alienatum,] gryece woꝛds couple all that 


bath bene laid befoze to this bzanch. 
C Collatum 


Cap. 41. W eff m. ſecond. 459 


C Collatum fuerit in liberam eleemoſinam.] go as of ne- Recin. 228. 


ceſſity the: nds and tenements within the purview of this Act mult be geben B. 2: 1-2 
in Frankalmoigne, foz ſo be the wozds of the Writ framed and fozmed by 3 — 
Fleta treating hereof, faith, Alia eſt cauſa cum res detur in eleemoſina, & alie- What Free al- 

netury in quo caſu proviſum fuit quod breve de ingreſſu ad recuperandum hujuſ- moigne is. 
modi renemientum alienatum in dominico. Vide capit' Eſchaetrie, Ver Magna *'©* lib.5.Ca-24- 
Charta 161. 


C Habear, &c. breve ad recuperandum.] This bzanch ſaith, 


Habeat breve : But what if the altenatfon be of ſuch a Tenement oz Heredita- 

ment, as there lyeth no Writ of Contra formam collationis > As fog example, if 19 E.z. Contra 

an Adbowſon be aliened Contra formam collationis, the founder fhall pzeſent, mam collar.?. 

becauſe he can have no Writ ; foz when a right is given, the Law with it will 1 12 

give a remedy, ſo as this Aa is to be underſtood, that his remedy ſhall be by l 42 15.34 

Writ, where a Wrk doth lpe. For this Writ. 
After a recovery had by fozce of this Writ againſt the Abbot, there muſt be a 

Scire fac (as hath ben ſafd )againſt the Tenant of the land, who is not concluded 

by any triall, 4c. had again the Abbot, xc. 


Vide 32 E. 3. ut. Breve 291. foz the fozm of this Writ. 22 E.z.Bre. 291. 
The heir ſhall have this Writ foz an alienation in the time of his anceſtoz, 17 E-3- Contra 
foz the right of Action once veſted in the anceſtoz cannot dye, form. collar. i. 


This Writ alſo lyeth againſt the ſucceſſo2 foz an altenation made by the pꝛe⸗ 1 1 
detelloz, not withſtanding theſe wozds in the Writ, PrzdiQus abbas; oz the heir 117 
map have an Action againſt the ſucceſſo2. Regiſt. 238. Vet. 

Tbis Action of Contra formam collationis conſi ſteth onelp in pzivity foz N. b. 242. 
none but onely foz the founder, oꝛ donoz . oz his heir, and not foz any ſtranger. Lb. iattat, Bac. 


126. Sce the laſt 
r 
C kodem modo de tenemento dato pro Cantaria ſuſti- Ch 


* R. 2. Ceſlavie 


nenda, vel luminari in aliqua Eccleſia, ſeu Capella, vel alia g EN 


eleemoſina ſuſtinenda, ſi tenementum {ic datum alienetur.] 


Eleemoſina : Mc the firſt part of the Inſtitutes, ſect.i 33, &c. Et le Cuſtumier de 
Norm. cap. 32, Tenure per omoſne, & le lattin com!' ſur ceo. 

This ts a clauſe of reference, Eodem modo, &c. But this clauſe extendeth 7 1-4: 2- 
not to the lands oz tenements parcell of the foundation of the Abbep, oz 
DUE 3 foz the fozmer b2anches of this Act had made ſufficient p2oviſion 

02 them, 

But this clauſe extendeth to lands 02 tenements given to anp Ccclefiaſticall 1016.5. b. 
perſon, that ts, either Religfons, as Abbots, Pzl02s, xc. 02 Secular, as Par- 
ſons of Churches. Deans, xc. foz the finding of a Chaunterp Pzieſt, oz of a 
light, oz any other charitable 02 aimſ-d&eds, oʒ when a Chauntery is incozpora- 
ted, and lands given foz maintenance of the ſame. 

And this bzanch being generall,viz. De renemento dato pro Canaria, &c. the Reid. 238. 
ſame extendeth aſwell to Biſhops, and all other Secular pet ſons, oz Cecleſia: E.. B. 2g. K. 
ſticall, as Religious, conſiſting of one ſole perſon, oz aggregate of many: and 
ſo note the diverſity betwen this and the fozmer bzanch, and the ſeverall 
reaſons of the ſame. 

By theſe wozds | Eodem modo] if lands were given to an Abbot,Prco Canta- 15 E:3 f.. 12.3 
na ſuſtinenda, aut pro paſtu pauperum, oz other ſuch ſervice in certain ; and the - 3 
Abbot altened with conſcnt of the Covent, pet the Contra formam collatio- Aga Cin 56. 


nis did lye againſt the Abbot upon this bꝛanch, by reference to the fozmer Sce the Frſt part 
bzanch, ot the Inſtitutes, 


le.t. 530. 


C Et ſi forte tenementa fic data, pro Cartaria, luminari, 
Nnnz paſtu 
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paſtu pauperum, vel alia eleemoſina ſuſtinenda, vel facienda, 


non fuerit alienata, fed ſubtracta fuerit hujuſmodi eleemo- 
ſina per biennium.] wp this bzanch is a Ceſſavit given, where lands 
were given to finde a Chaplein to ſing Divine Service, oz to finde a light in 


ſach a Church, gc. oz to diſtribute certain Bzcad and Beer every dap, wek, oz 
moneth to paz people, gc. 


C Tenementa fic data, &c.] mhisbyanch extendeth not toa gift 


„ fn tail, foz the Donoz ſhall not have a Ceſſavit within this @tatute. 


It ts holden, that this bzanch concerning the Ceſſa vit, extendeth not to lands 
oz tenements given by the founder upon the foundation of the houſe ; albeit, 
as it appeareth by the ſaid Charter of H. 1. the lands were generally given, not 
onely foz telebꝛation of Divine Service in the Church, tc. but fo ſuſtentation 
of paz people, oz other almes derds, which are alſo adjudged in Law Di⸗ 
vine Se. vice. 

And this clauſe, that giveth the Ceſſav it referreth onely to the laſt bzanch cons 
cerning Chauntries, lights, and other particnlar almes dæ do, and not to the fozs 
mer bzanch concerning the foundaticns and dotations in libera eleemoſina in 
ceenereft ; fo2 this bzanch extendeth not at all to lands given in Free aimoigne, 
as the firſt and ſecond claaſes did, foz in Free almoigne no certain ſervice is to 


be done, and therefoze fo2 them no Ceſlavic can lpe, but lyeth onelp where pax 


{tcular Divine Services are mentioned. 
Note here the excelicnt judgement of the makers of this Ac, foz thep, foz 


- alienatfon of lands given in Free almoigne, that is, fo2 celebzat ion of Dibine 


Services, gc. ncertain, gave a Contra tormam collationis , but gave no 
Ceſſavit fo2 ceſſer, becauſe no Ceſlavit could lye foz Divine Service incertain ; 
but foz Divine Service certain, both a Contra tormam collationis, and a Ceſlavir 
reſpectively by this Ac doth lpe, aſwell as an Avowzy ftoz the ſame at the 
Common Law, 


C Competat actio donatori , aut ejus haredi. ] 


Ja this caſe the heir ſhall upon this bzanch have a Ceſlavic pro paſtu paupe- 
rum, foz the ccfler done in the lite of his anceſfo2 , bat ſo ſhall not the heir of 
the Lozd in a Ceſſavit upon the Statute of Gloce(t' : and the reaſon of the 
diverſity to, fog that in a Ceſſavit bzought upon this bzanch De paſtu paupe- 
rum, no tender of the arrerages ſhall be by the Tenant to the Demandant, 
becauſe thep belong to the pooz, and never belonged to the Demandant oz his 
anceſtoz; but the rent and ſervice upon the Statute of Gloc' belonged to the 
Lozdto whom the tender was to be made, but his heir is out of that Statute, 
— the tender of the arrerages in the life of the anceſtoz belonged not 
to him, 


¶ Sicut ſtatutum eſt in ſtatuto Gloc'. Altborgb this bzanch 
hath a reference to the Statute of Gloc', pet it is to be underſtood, to extend 
to ſuch clauſes of that Ad, as may ſtand with reaſon of Law and conventencie; 
as pou perceive by an example befoze remembzed, t ſic de ſimilibus. 


CAP. 


Cap. z. Weſtin. ſecond. 
CAP Il. 


E. Mareſcallis domini Regis de feodo, Cameraris, 
[) cuſtodibus hoſtiorum in itinere Juſtic', & ſervienti- 
bus virgam portantibus coram Juſtic apud Weſtm', qui of- 
ficium illud habeant de feodo, & qui plus exigunt ratione 
feodi ſui quam exigere conſueverunt, ſecundum quod 
multi queruntur ſuper eos qui ſtatut cur! a multo tem- 

ore viderunt & ſciunt, dominus Rex inquiri fecit, quem 
ilar prædict miniſtri de feodo habere conſueverunt 
temporibus retroactis, & per inquiſitionem Ratuit & præ- 
cepit, quod Mareſcallus de feodo qui de novo exigit palefti- 
dum de Comitibus, Baronibus, & aliis per partem Baro- 
niæ tenent, quando homagium fecerint, & nihilominus 
ad malitiam eorum alium palefridum, & de quibuſdam 
(de quibus palefridum habere non debuit) palefridum de 
novo exigunt, ordinavit quod prædictus Mareſcallus de quo- 
bet Comite & Barone (integram baroniam tenente) de u- 
no palefrido fit contentus, vel de precio quale antiquitus 
percipere conſue vit, ita quod fi ad homagium, quod fecit, 
palefridum vel precium in forma prædicta ceperit, ad mali- 
tiam ſuam nihil capiat. | 

Er ſi forte ad homagium nihil ceperic, ad malitiam ſuam 
capiat. De Abbatibus & Prioribus integram baroniam te. 
nentibus, cum homagium aut fidelitatem pro baroniis ſuis 
fecerint, Capiat palefridum vel precium, ut prædictum eſt. 

Hoc idem de Archiepiſcopis, & Epiſcopis obſervand' eſt. 
De his autem qui partem baroniz tenent, five ſint religioſi, 
live ſeculares, capiat ſecund' portionem partis baroniæ, quam 
tenent. De Religioſis tenent in liberam eleemoſinam, & 
non per baroniam, vel partem baroniæ, nihil de cætero exi- 
gat Mareſcallus. 

Et conceſſit dominus Rex, quod per hoc ſtatutum non 
precludatur Mareſcallus ſuus de feodo in plus petendo, ft 
impoſterum oſtendere poterit, quod jus habeat plus pe- 
tendi. 

Camerarii domini Regis habeant de cætero de Archiepi- 
ſcopis, Epiſcopis, Abbatibus , Prioribus , & aliis perſonis 

eccleſia- 
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1. part of the In- 


ſtitutes, ſect. 


cap. Grand Ser- 


geant y. 


Fleta li. 2. c. 3,4, 
Lib. 10. fo 68, &c. 


Lib. 6. fo. 20,1. 
Lib. 7. to. 17. 


Flera lib.z. cap-6 


Flera ubi ſupra, 


W. i. cap. 30. 
See hereatter in 


Weftm.ſecond. Cap.42, 


eccleſiaſticis, Comit', Baron' , integram baroniam tenent, 
rationabilem fidem cum homagium aur fidelitatem pro ba- 
roniis ſuis fecerint. Et ſi per partem baroniz teneant, ca- 
piant rationabilem finem ſecundum portionem ipſos con- 
tingentem. Alii vero Abbates, Priores, Religioſi, & ſecula- 
res non tenentes per baroniam , vel partem baroniæ, non 
diſtringantur ad finem faciend, ſecundum quod de tenen- 
tibus per baroniam vel partem baroniz dictum eſt, ſed fir 
Camerarius de ſuperiori indumento contentus , vel de pre- 
cio indumenti : quod plus honeſte dictum eſt pro Religioſis 
quam lecularibus, quia honeſtius eſt, quod Religioſi faciant 
pro ſuperiori indumento, quam exuant. 


Tobe miſchief befoze this Statute was, that not onelp the Barſhall, and 
the Chambcriein cf the Kings houſe, but ſome inkertour Dfficers, as the 
Potters, oz tw2-kepers of the Juſtices in Epꝛe; and likewiſe the bearers 
of Rods 02 Staves befoze the Auſtices at Weſtminſter, did extozt of the ſab: 
jc exceſſive Fes, moze then was due to them: whereupon many that of long 
time had known the Kings Court, and other the ſald Courts, did greatly com- 
piain; foz remedp whereof this Act was made; the particular miſchiefs ſhall be 
ſpecified in their due places. 

The Statute of W. 1. had pꝛobided againft the Ertoztion by Dergeants,Cry- 
ers, and Parſhals of Juſtices in Epze, and of other Juſtices; now this A pꝛo⸗ 
videth againſt the Officers following. 


De Mareſchallis domini regis.] This is intended of the 
Ma hell of the Kings houſe. Of this Officer Britton ſaith thus, Er que le Ma- 
reſchal de noſire hoſtele reigne noſtre lieu deins la vierge de noſire hoſtle, &c. The 
Steward cf the Kings houſe and this Parſhall have a Court of Ju ſtice, as elſe- 
where we have ſhewed. 


C De camerarlis.] This is alſo intended of the Chamberlein of the 
Kings houſe. The L.Chamberlein of the Kings houtold is a great Officer ofthe 
Kings houſe,ſo called becauſe his Office doth pzincipally concern the Chambers, 
that is, matters above the ſtairs; Of his Dffice,Flera wziteth thus, Camerarius 
autem, & ſubminiſtri cameræ a juri ſdictĩone Sen, & Mar exempti ſunt, veluti om- 
nes garderobarii,ut in quibuſdam; Non enim extendit ſe juriſdictio Sen ad modica 
delicta Camerariorum, vel garderobariorum audienda, vel terminanda, eo quod 
ex conſuetudine hoſpitii ſunt exempti, dum tamen illi de quibus exigi contigerit 
cur coramSeneſcli, Cameris Regis & Reginæ, ac garderobæ aſſiduè ſint intenden- 
ces; Sed coram ipſis Theſaur & Camerar* audiantur querimoniæ de hu juſmodi 
miniſtris & ſubditis ſais, & terminabuntur, præſente tamen clerico Regis ad pla- 
cita Aulz deputato ; Ita quod de finibus, & amerciament' ex hujuſmodi placitis | 
provenientibus nilil regi depereat. Debet enim Camerarius decenter diſponere pro 
lecto Regis, & ut Camerz taperis,& banqueriis ornentur,& quod ignes ſuffcienter 
fant in caminis, & providere ne ullus defectus inveniatur quatenus officium 
ſuum contigerit. Obſerve here, what anctently belonged to the Office of the 
Chamberlein ofthe kings houſhold. 


C De feodo.] There woꝛds are not onely meant of them that have a 


the next Chapter fEofimple in their Dffices, but ſuch as have any fixed eſtate, either in tail oz ſoꝛ 


cowards the eud, Ulle, and fo are theſe wozds intended thzoughont this Act ; and the ones 
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the Chamberlain of the houſhold was never granted in fe : and ſome do hols, 
that the ſenſe of theſe wozds [De feodo] are ſuch Officers as have fs due, and 


belonging to them. 


Per inquiſitionem.] Sblerde here, that befoze the King, the 
Lozds and Commons made this Law, the iing did inquire by oath of a Jury 
ſwozne of the truth and certainty of the fes hercaſter in this Ad ſet downe, 


« Quod Mareſchallus de feodo qui de novo exigit pale- 


fridum &c. Befoze this Ad the Marſhall of the Kings houſe claimed and 
did take fo2 his fe of everp Earle, Barou, and of others holding by part ofa 
Barony, when they did their homage, his Palfrep; and not withſtanding, when 
they were made Knights, did challenge and take another Palfrey; wherein he did 
wꝛong in two teſpeas: 

1, That in that caſe hee toke two Palkrepes where hee ought to take 
but one. 

2. That he toke one ol them, that held by part of a Baronp, both which are 
xemedfed by this Aa. 
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Prædictus Mareſchallus de quoliber Comite et Barone 


integram baroniam tenente de uno palfrido fit contentus, &c. 


90 as by this Ac he ought to have but one Palkrep, both at his doing of homage, 
and at his making of Knight. 


per integram Baroniam. ] That a whole Barony is, and ot how 
many Kaights fes it conſiſteth,hath bæn betoze ſhewed, Magna Charta cap. 2, 
And if one had divers Baronies, yet ſeing that he was but one perſon, the 
Parſhall ſhould have but one hozſe,De uno palefrido fic contentus;and ſo it is of 
one that is made Knight, though he hath manp Knights fees, 


Vel de precio quale antiquicus percipere conſuevit.] 
That we may ſay once fo2 all, the aunctent pꝛice of the hozſe of every Archbiſhop, 
BiHop, Abbot, ÞP2i02,Earle,oz Baron holding by an entire Baronp is x.l. * 

Alſo the auncient pzice of the hozſe of one that is made Knight, oz that doth 
homage , he ving no part of a Baronp.tis v. Parks, 
Dee the Dtatute of 4 H. 4. cap. 23. 


De hiis qui partem Baroniz tenent, five ſint religioſi, 


live ſeculares, capiat ſecundum portionem partis Baroniz.] 
As foz example, if ye hold by halfe a Garony, he (hall pay v. l. which is halte the 
pꝛite of the hoʒſe ot him, that holdeth by an entire Barone, and ſo accozding to 
rateofthe value of the hozſe, ic. 
But the Mar ſhall ſhall take nothing of religious oz Eccleſiaſticall perſons, 
— bold in liberam eleemoſynam, et non per Baroniam , nec per partem 
dromt æ. 


Non præcludatur Mareſchallus de feodo in plus petendo, 


ſi in poſterum oſtendere poterit quod jus habet plus petendi.] 
Bere is a ſaving fo2 the Parſhall of his right of demanding other fees upon 
better p;afe made; but at the making of this Ac it appeared by the ſaid ſuquiſt- 
tion, that no other fees were due to him, then are here expzefſed; but note there is 
noſaving foz the Chamberlain. : 

| Camerarii domini Regis habeant de cætero de Archie- 


pilcopis.] The kings Chamberlaine, that is, the Chamberlain of the Kings 
Houlbold ſhall have a reaſonable fine, when any Eccleſiaſtitall oꝛ Lay perſon,hol- 


ding by an entire 1Barony,voe his homage oz fealty, and of them that hold ” 
par 


Mag. Chart. c. 2. 


Ex peryeruſt* 
Manuſcr ipt. 


4 H. 4. cap. 3. 
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Barony a reaſonable fine accozding to the poztlon which they have, 
— lornate the Kings Chamberlain when one ts — Anight, as 


it appeareth by the context of this, 
C Alii vero Abbates, Priores religioſi et ſeculares non 
renentes per Baroniam vel partem Baroniz non diſtringantur 


ad finem faciend.] They which bold not by a Barony, no; part of a 
Barony ſhall peeld no fine to the Chamberlain, bat the Chamberlaine of them 
ſhall have their uppermoſt garment, oz the pzice thereof; and it is moze honeſt 
foz the Chamberlain to take the pzice in that caſe of the Eccleſiaſticall perſon, 
then of the ſecular, and the reaſon is there rendzed, Quia honeſtius eſt, quod reli. 
gioſi ſolvant pro ſuperiori indumento, quam exuantur. 


—  - . ðit—;i.— — — — —— 
— 


C A P. XLIII. 
—— de cætero Hoſpitulariis & Templariis, ne 


de cætero trahant aliquem in placitum coram conſerva- 
toribus privilegiorum ſuorum de aliqua re, cujus cognitio 
ſpectat ad forum Regium: Quod ſi fecerint, primo reſtitu- 
ant damna parti gravæ, & verſus dominum Regem gravi- 
ter gπ]ur. Prohiber etiam dominus Rex conſervatoribus 
privilegiorum corundem, ne de cætero (ad inſtantiam 
Hoſpitulariorum, Teniplariorum, aut aliorum privilegiato- 
rum) concedant Citationes, priuſquam exprimatur ſuper qua 
re-fieri debeat citatio. Er fi viderint hwuſmods conſervatores, 
yore peratur citatio de aliqua re, cujus cognitio ſpectat ad 
orum Regium, hujuſmodi conſervatores nec citationem 
faciant, nec cognoſcant. Et ſi aliter fecerint conſervatores, 
reſpondeant parti læſæ de damnis, & nihilominus verſus 
dominum Regem graviter puniantur. Et quia hujuſmodi 
privilegiati irnpetrant conſervatores, ſubpriores, præſentator, 
ſacriſtas, religioſos, qui nihil habent unde læſis, aut domino 
Regi ſatisfacere poſſint, qui audaciores ſint ad lædend' digni- 
tatem domini Regis quam eorum ſuperiores, quibus per 
eorum temporalia pœna poteſt infligi: Caveant de cætero 
Prælati hujuſmodi obedientiariorum, ne permittant obedi- 
entiarios ſuos aſſumere ſibi juriſdictionem in præjudicium 
domini regis & coronæ ſuæ. Quod i fecerint, pro facto ip- 
ſorum reſpondeant ſui ſuperiores, ac fi de proprio facto ſus 
convicti eſſent. 


J Pro- 
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4 Prohibeatur de cærero Holpitulariis et Templariis.] 


The Yoſpitallers and Templars had divers great liberties and pztvilevges, 
and amongſt the reſt they held an Eccleſtaſticall Court befoze a Canoniſt oz 
ſome of the Clergp whom they termed Conſervator privileg iorum ſuorum, 
Judge having in Deed moze authozity then was co ent, pet did he 
daply in reſpec of the height and greatneſſe of theſe two ozders, and at their in- 
{ance and directton, incroach and hold plea of matters determinable by the Com; 
mon Law, foz Cui plus licer quam par eſt, plus vult quam licet; And thts was one 
great miſchiele. ; 
Another miſchief was that this Judge likewiſe at their inſtance in caſes,where: F. N B. 41. 
in he hadjuriſdid ion, would make general citations,aspro ſalute animz:4 the like, 20 EN. excom. q. 
without erpzefling the matter, whereupon the citation was made, which alſo was E. 3 97 20 E. 
againſt Law, and tended to the griebous deratton of the Subject, both which 
miſchletes oz rather abuſes are r emedied by this A, 


Cujus cognitio ſpectat ad forum regium. ] ghis bzanch is 
in affirmance of the Common Law.) 


« Quod ſi fecerint, primo reſtituant damna parti gravatæ, 


et verſus dominum regem graviter puniantur.] By this bzanch 
the Boſpitallers and Templers are to peeld damages to the party grieved, and 
tobe griebouſly fined to the King it they dzaw any man in plea befs3e the con- 
ſervatoz of their pziviledges of any thing determinable in the Kings 
Coarts, 


Ad inſtantiam hoſpit templar aur aliorũ privilegiatorũ. 
hereby it appeareth that their juriſdiction extended teſpeuidelp . not onely to the 
Yolpitallers and Templers, but to perſons pꝛiviledged, oz within their 
patblledges, and foz that cauſe the Judge was termed Conſervator pri- 
vilegiorum. ; 

q Prohibet dominus Rex conſervatoribus, &c. ne de cx- 
tero, &c. concedant citationes priuſquam exprimatur ſuper 


qua re fieri debeat citatio.] This bzanch is in affirmance of the Ny 
Common Law, as befoze in thts Chapter it hath appeared; And this agree · e ca vg 
eth with Linwood, who taketh a citation in foro Ecclefiaſtico to be, as the Writ ©? 

in foro ſeculari, foz ſo it is by him defined. Breve idem importat quod præceptum 

vel citatio, & in eo continetur gravamen, ſuper quo procedit actio ipſius agentis 

leu proſequentis. 


Et ſi aliter fecerint conſervatores, &c.] wy this bzanch the 
party grie ved (hall recover his damages alſo againft the ſaid Judge, if he graunt 
any citation, oʒ hold anp plea of o foz anp matter determinable in the Kings 
Court, ſo as the party grteved ſhall have donble remedy, both againft he Yo- 
ſpitatiers and Tempiers, and alſo againſt their Javge, and the King to a 
double fine.inreſpec of the w3zong done to his Crown, and Dignity, and the un⸗ 
jul vexation of his Subjects. 


J Conſervatores.] Foz this wozd ſe hereafter cap. 47. 
Alſo it the Judge did graunt a generall citation without expzeſſing the cauſe, 
by cotour whereof the party was tronbled, he ſhoutd peld to the party damages, 
and de grievouſly fined to the King. 


Et quia hujuſmodi privilegiati impetrant conſervatores, 
ſubpriores, præſentatores, ſacriſtas, religioſos, qui nihil habent. 
Oo e Befoze 


466 Wet, fecond- Cap. 44. 


Befoze tbis a there was another miſchlel oꝛ abaſe,e that was. that tbeſe poſpl⸗ 
tallers and Templers. to defeat the remedy that was given to the party grie ved 
againſt the Judge in the caſes aboveſaid by the Common Law, did conſtitute 
Subpziozs, Chaunters, Sextens, and other Religious men, which had nothing 
to ſattsfie the party grieved, noz the King (whereby it appeareth that the party 
grieved in the caſes aboveſaid had remedy by the Common Law) were moze 
bold to offend againſt the Kings Crown and Dignity then thetr ſupertozs, ic. foz 
this miſchiefe, oz rather abuſe, remedp is here pzovided, 


C Qui audaciores ſint.] te wildome of the Common Law was 
; ever, that men ofability andſafficitent meanes to live ſhould be called to Offices, 
and Judiciall places foz th cauſes : 

1. Firſt, foz that they would feare to offend ; foz men that are in place of Ju- 
dicature , and withont meanes , are, as here it appeareth, boldeft to of: 
fend. 

2. Thep to maintaine their countenances are pzoneſt to bzibe and 
extozt. 

3. That if they offend, thep map be able to ſatisfie the party gricved, 
and the King his fine: which thze& cauſes doe appeare by this bzanch. 


C Ad lædendum dignitatem Regis.] Here it appeareth that in- 
croachment of juriſdiction by Cecleſiaſticall Judges contrary to the Kings 
Lawes is Crimen læſæ dignitatis Regis: which appeareth by theſe wozds, and 
yereafter it is in this bzanch ſatd, In przjudicium domini Regis & Coro- 
nz luz. 
ener ( Quod ſi fecerint, pro facto ipſorum reſpondeant ſui 


ger ſuperiores, ac {i de proprio facto ſuo convicti efſent.] 


& 11.44 · E. 3. 13. Here is the remedy pꝛovided foz the laſt mentioned miſchiefe 02 abuſe, viz. 
41A.10.5oE.3 5 that the ſupertozs, that is, thoſe that appoint ſuch Judges (as are not ſafficient 
39 H.6.3:-2H-6 t9 (atisfie the party grieved bis damages, and the King dis fine) ſhall out of 


The Fries tbeir Tempozalties ſatiofie the ſame accozding to the rule of reſponder 


Devonſkirez caſe. ſuperior. 
Hil 14. f. pre And by the Common T aw, it the Coꝛoner be inſuſficient, the whole County, 
remem Regis in who made election and choyce oł him, ſhall tanquam elector & ſuperior anſtper 
Bac Rory. foz him, and ſo ſhall the Dfficer anſwer foz his Deputy, 

erlizans Caſc. 
39 H.6.32. 


. 


27, 29. 


See W.1,cap.26, Dd E cuſtodibus hoſtiorum in itineribus, virgam portan- 


tibus coram Juſtic de Banco: Ordinatum eſt, quod 
de qualibet Aſſiſa & jurata quam cuſtodiunt, capiant de- 
cem denatios tantum, de Chirographis nihil. De his qui recu- 
perant demandas ſuas verſus plures per defaltam, redditionem, 
vel alio modo per judicium ſine alla, vel jurat', nihil. De his 
qui recedunt fine die per defaltam petentis vel queren- 
tis, nihil capiant. Ee fi quis recuperaverit demandam 
ſuam verſus plures per unum breve, & per recognitionem 


aſſiſæ 


Cap.44- Weſlm. ſecond. 
aſſiſæ vel jurat' de quatuor denariis ſint contenti. Et ſimi- 
liter fi plures in uno brevi nominati per recognitionem al: 
ſiſæ vel juratz recupaverint demandam , de quatuor dena- 
riis ſint contenti. De his qui faciunt homagium in ban- 
co, de ſuperiori panno ſint contenti. De magnis aſſiſis, at- 
tinctis, juratis, & duello percuſſo xii. d. tantum capiant. 
De his qui vocati ſunt coram Juſtic ad ſequend', vel de- 
fendend' placitum ſuum, nihil capiant pro egreſſu vel 
ingreſſu. Ad placita Coronæ de qualibet duodena xii. d. 
tantum capiantur. De quolibet priſonario dliberato iv. d. 
tantum capiantur. De quolibet cujus pax proclamata fuerit 
xii. d. tantum capiatur. De inventoribus occiſorum, & aliis 
attachiat vill', iv. d. De decennariis hominibus, al', de 
uatuor hominibus & propoſito ac decenariis nihil capiatur. 
De Chirographariis pro Chirographo faciendo ſtatutum ef, 
quod de quatuor ſolidis {int contenti. De Clericis ſcri- 
bentibus brevia originalia & judicialia ſtatutum eſt, quod 
pro uno brevi de uno denario ſint contenti. Et injungit 
dominus Rex omnibus & ſingulis Juſticiariis ſuis in fide & 
ſacramento quibus ei renentur , quod ſi hujuſmodi miniftri 
contra præd ſtatutum in aliquo articulo venerint, & que- 
rimonia ad eos perveneat, pœnam eis infligant rationabilem. 
Et ſi iterum deliquerint majorem pœnam eis infligant, qua 
caſtigari merito debeant. Et ſi tertio deliquerint, & ſuper 
hoc convicti ſuennt, fi ſint miniſtri de feodo, amittant feo- 
dum ſuum, & ſi alii ſint, amittant curiam regis , nec rede- 
ant ſine ipſius regis ſpeciali præcepto aut graria. 


CT De cuſtodibus hoſtiorum in itineribus virgam por. 


tantibus, &c.] This noble and wiſe Ring, knowing that Extoztion was a 
grievous burthen to his Subjeas, and having pzovided againſt the ſame by many 
Laws, as befoze hath appeared: In this Chapter he ſetteth down in particular, 
as an addition to his fozmer Ads, what Fes the Pozters bearing vierge befoze 
the Jaſtices of the Common Pleas in their Circuit, the Chirographers, and 
Clerks wziting Writs Oziginall oz Judiciall ſhoald take, which were the due 
Fes befoze this Ad; but pet it was thought neceCary that the ſame ſhould be 
let down, and publiſhed by Aa of Parliament foz thzee cauſes. 

1. That all the Subjects of the Realm might take notice, and know in what 
caſes to give, and in what not. 
8 In caſes where they ought to give, what they were to give in cer- 

p. 


3. That the Officers oz miniſters take no moze then is here pzeſcribed, under 
pꝛetence of Expedition, oz other pzetext whatſoever,noz to take any thing where 

nothing ts due to them, under the pains ered inflicted, g 
002: Et 
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F. N. B. 147. 2. 


2H. 4. cap. 8. 


See W. 2. cap 4 


Wefim. ſecond. Cap.44. 


C Et ſi quis recuperaverit demandã ſuam verſus plures, &c.] 


Where there were many Tenants oz Defendants, 4. d. was befoze this Ad 
extozted foz every Tenant oz Defendant upon a recovery againſt them, 

(they all being but as one Tenant oz Delendant) there ought to by given but one 
4.d. as it is declared by this Ac, 


C De chirographariis pro chirographo faciendo ſtatutum 


eſt quod de 4s. ſint contenti. Chirographarius cometh of the G2eek 
wozk <e-3522, which is as much to ſap, as a hand wziting, ſo called, becauſe 
he wziteth the Chirographs, that is, the Jndentares of the Fine, one foz the 
buper, another foz the ſeller; and the Fine is ſaid to be ingroſſed, when the Chi 
rographer maketh the Indentures, and delivers them. 

By the Statute of 2 Henry 4, cap. 8. it is pzovided, that the Chirogras 
pher ſhall take but the lald ſamme of 4. 8. mentfoned in this A foz a 
Fine levſed. 


C Et injungit dominus rex omnibus, et ſingulis Juſtici- 
ariis ſuis in fide, et ſacramento quibus ei tenentur , &c.] 
By this great injuna ton, and Commandment of ſo high a nature to the Juſfices, 
the odfonſnes of Extoztion appeareth, and what an high offence it is, foz that 
moſt commonly it is accompanied with Perjury, and that it hath a conſaming 
quality; whereof the Pzophet David ſpeaking againſt the enemies of Al⸗ 
mighty G DD, ſaifh, Let the Extortioner conſume that he hath, and let 
the ſtranger ſpoil his labour. 


C Ec ſi tertio deliquerint, & ſuper hoc convicti fuerint.] 


Convicti fuerint is here taken foz adjudicati fuerint. 

Though this bzanch ſafth, Et ſuper hoc convicti fuer', and map ſm to refer 
to the third offence, yet cannot he be conviced of the third befoze he be convia- 
ed of the ſecond, noz of the ſecond befoze he be conviced of the firſt ; and the 
ſecond offence maſt be committed after the firſt conviction, and the third after 
the ſecond conviction, and ſeverall Judgements thereupon given: foz ſo it is 
to be underſtod in other Acts of Parliament, where there be degrers of puniſh 
ment infl{ced, foz the firſt, ſecond, and third offence, gc. there muft be ſeverall 
Conbictons, that is to ſay, Judgements given upon legall pzoceding foz every 
ſeverall offence,foz it appeareth to be no offence untill Judgement by pꝛoceæ ding 
of Law be given againſt him, 


C Si ſint miniſtri de feodo.] Tyis is underſtood of ©fficers 
that have any fired effate, although it be not in fee-imple, as in the 42. Chapter 
is ſhewed; foz the largeſt eſtate of any of the miniſter{all Offices ſpecified in 
this Act that ever was granted, was ſoz term of life; and this appeareth by the 
diverſity of puniſhments impoſed by this Aa; foz tt thep have their Offices 
De feodo , that is, of a fixed eſtate, foz the third offence amittant feodum, that 
ts, Officium ſuum; and if thep babe no fixed eſtate, but at pleaſare, amittant 
curiam regis, that is, be fozjudged the Kings Court. 

Dee befoze, cap. 2. the ſenſe of theſe wozds, De feodo, 


CAP. 


Weſtm. ſecond, 
CAP. XL. 


Cap.45- 


Uia de his quz recordata ſunt coram Cancellario do- 
mini Regis, & ejus Juſtic qui recordum habent, & 
in eorum rotulis irrotulatur, non debet fieri proceſſus pla- 
citi per ſummonitiones, attachiamenta, eſſonium, viſus ter- 
ræ, & alias ſolemnitates curiæ, ſicut fieri conſuevit de con- 
tractibus & conventionibus factis extra cur: Obſervandum 
eſt de cætero, quod ea quæ inveniuntur irrotulat' coram 
his, qui recordum habent, vel in finibus content”, five ſint 
contractus, ſive conventiones, ſive obligationes, ſive ſervi- 
tia, aut conſuetudines, recognita, ſive alia quæcunque ir- 
rotulata quibus curia domini Regis (ſine juris & conſuetu- 
dinis offenſo) authoritatem præſtare poteſt, talem de cætero 
habeant vigor quod non ſit neceſſe in poſterum de his 
placitare, ſed cum venerit conquerens ad cur domini regis, ſi 
recens fir cognitio, vel finis levat', viz. infra annum, ſta- 
tim habeat breve de executione illius recognitionis factæ. 
Et ſi fortè à majori tempore tranſacto facta fuerit illa re- 
cognirio , vel finis levatus, præcipiatur Vicecom' quod ſcire 
faciat parti, de qua fit querimonia, quod fir ad certum 
diem coram Juſtic', oſtendens (f1 quid ſciat dicere) quare 
hujuſmodi irrotular', vel in fine content executionem habere 
non debeant. Et fi ad diem non venerit, vel forte venerit, 
& nihil ſciat dicere, quare executio fieri non debeat, præ- 
cipiatur Vicecom', quod rem irrotulatam , vel in fine con- 
tent exequi faciat. Eodem modo mandetur Ordinario in 
uo caſu, obſervetur nihilominus quod MVA. cap.9] ſupradict 
eſt de medio, qui per recognition” aut judicium obligatus eſt 


ad acquietandum. [13 Ei. Mercatoribus. 


Dome diverſity of opinion hath been, whether there was a Scire fac at the 
Common Law befoze this Ad: and the doubt grew toz want of diſtinguiſhing 
between perſonall Actions, and reall Aatons ; foz true it is, that in perſonall 
Actions, if the Plaintife after Judgement given, oz Recogniſance knowledged, 
lued out no p2oceſſe of Execution within the pcer, he conld have no Scire fac”; 
bat the Plaintife oz Conuſee was dztben to dis D2iginall, which fs to be tn- 
tended upon the Judgement oz Recogniſance) as in Actions of Debt, Writs 
of Annatitp, oz other perſonall Actions, wherein debts oꝛ damages were reco⸗ 
vered, oz upon Recogniſances, 

But in reall Actions, oz upon a Fine levied, though the Demandant oz Co- 


nulee ſued out no Execution within the peer after the Judgement 2 
ne 
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Weftm. ſecond. Cap. 45. 


Fine levped, the Demandant oz Conuſce of the Fine after the peer might 
dave had a Scire fac” foz the land, ec. becauſe he conld not habe any new Ozi⸗ 
ginall, either upon the Judgement oꝛ Fine, as he might have tn the other caſes, 
Now this Act giveth a Scire facias in perſonall Adtons in lien of a new 
Oziginall. 

And fn reall Actions, two things are remedied by this Aa, that is, Firſt, the 
tedious Pꝛoceſle, which was at the Common Law, ts der eby abzidged ; and ſe» 
condlp, the great delays uſed therein are ouſted, as vie ws of the land, and other 
ſolemnittes uſed in reall Actions. 

And the dillindion aboveſaid appearcth (if it be well obſerved) in our 
Boks, and therefoze the old Rule ts hereby verified, Qui bene diſtinguit, 
bene docet. | 

And thus much being ſpoken foz the cauſe of the making of this Aa, let us 


now perule the woꝛds. 


J Quia de hiis quæ recordata ſunt] Regularly upon tbis Ad, 
a Scire fac” cannot be granted but upon a Recozd ; but in many caſes a Scire fac 
is granted, partly upon a Recozd, and partly upon ſuch a ſuggeſtion, without 
which no pꝛoc e ding could be upon the Recozd. 


Non debet fieri proceſſus placiti per ſummon', at- 


tachiament, eſſor', viſus terræ, & alias ſolemnitates curiz.] 


Here be four things particularly named to be ouſted, vii. Pꝛoteſſe of Summons, 
Pꝛoceſſe ef Attachment, Coins, Uiew of the land, and then generall wozds, 
other ſolemnities of Courts. 


Eſſon .] The Efloin of the Tenant oz Defendant is not onelp re: 
ftrained by this Act, but of the Pzi in ald, who is a ſtranger to the Writ, is 
alſo reſtrained. 

And the Plafntife in the Scire fac' hall not be eſlofned, althongh it is his 
own delay, 


Et alias ſolemnitates curiæ.] xt hath been reſolved, that a 
Þzofection is within theſe wozds , and that it ſhould not be allowed in a 
Scire facias. 

And divers authozitfes are againſt it. | 

Aid, Age, and Keceit hall be granted in a Scire facias; ſoʒ Solemnitates curiz 
are pzoperlp delays fn reſpec of the ſolemn Judiciall pꝛotæ dings of Court, and 
theſe wozds extend not to the right of the party to have his age, oz to be re⸗ 
tei ved, oz to have aidof another. 


In finibus.] pon a Fine Sur grant & render of an Advowſon, a 
Scire facias ſhall be granted, foz this is a Judictall, and no Dzfginall Writ, foz 
de advocat, non ſunt nifi tria brevia originalia. 

And though Fines be here named, yet Recoveries in reall Actions are within 
the pur bie w of this Act. 


Quod non fit neceſſe in poſterum de hiis placitare.] 


This bzanch is thus to be underſtood, that the Tenant oz Delendant, though 
be be a ſtranger to the recovery, ſhall not plead againft the recovery any thing 
that pꝛoveth it erroncous 03 votdable; but he map plead matter that pzoveth the 
recoverp vold, as that it was had coram non judice, oz the like. 

* Neither ſhall he in a Scire fac' plead any thing againf the title oz matter of 
the recovery, where he map have an Adlon, and therein falfifie the ſame. 

But the Tenont oz Defendant may plead divers matters after the Judge- 
ment given, to barre the Plaintife of Execution, as Dutlatwzy, oz a releaſe 
of Actions, ac. 2 

I 


Cap. 45. Weſim. ſecond. 471 


Pi recens fit cognitio, vel finis levar' infra annum, ſtatim Dr 
377. 


habeat breve de executione.] Jt bath ben ruled that theſe wozds have 2! E-3- 1+ 
relation to the teſte of the recogniſance, and not to the dap of payment , and 2: E-3.ubi ſupra. 
therefo2e ita reconn;ſance be knowledged to pay a ſumme a pear and halte aftcr, 
a Scire facias lieth, and no Fieri facias. 

But J take that rule fo be agafnſtLaw,and that recens cognitio is as much as 12 E exec.r;7. 


recens ſolutio cognitionis ; foz the woʒds be Statim habeat breve de executione, - 8 —_ 
which he cannot have befoꝛe the dap of payment be paſt. * 5 . 


Ila judgement be given ina Writ of annuitp, the Plaintiffe (311 have ere- ccc Statham. 
cution within the yeare after every day of payment by Fieri fac“, 02 Elegit, though 8 E.3-44- F. N. B. 
it be many y eares after the judgement; And ſo il a man be bound by Recognf, c. 267.b. 
ſance in C. l. to pay it pearl at five ſeverall dapes 20. l. now immediately after 
the firſt dap of payment he map have an Elegit, oz Fieri facias foz the 20. l. and ſo 
at the ſcconv day paſſed, c. and yet in both theſe caſes there is above a peare after 
the Judgement given 02 Recogniſance knowledged , therefoze theſe wozds 
recens fic cognitio ſhall relate to the day of payment of the monep, which is the 
effec of the Recogntſance, and not to the teſle of the Retcognilance, which is but 
the aſſura2ce fdy papment ofthe money. 

And this woꝛd recens {mpozteth, when the party may ſac foz the ſame, which 
be cannot doe befoze the day of payment be paſt, but this is to be underſt@d, when 
the ſeverall dapes of papment are contained in the Recogniſance it ſelfe, foz if 
there be a day ol payment expzeſſed in the Recogniſance, and a condition 03 de- 
feaſauce there of the ſame limiting other dapes of payment, there, theſe wozvs 
recens hit cognitio, &c. ſhall relate to the day cf papment erpzeſſed in the Re» 
cogniſance and not to the condition oz defcaſance, and if there be no dap of pap- 
ment in the Necogniſance, then theſe woꝛds recens cognitio, &c. doe relate to 
the reſte ol the Recoqniſance. 

And albeit the Þlatntiffe cannot habe execution within the peare, accozding 
to the Lettet of this Statute, yet if he come within a yeare of the payment, it © 34+ 
ſufficeth. 

Il lands be granted and rendzed by fine, and in the fine it be mentioned that 

W. holdeth the ſame foz 26. yeares after tho terme ended, he ſhall have a Scice 
facias albcit he could have no Writ of Execution within the yeare ; and ſo it is if 
areverſion expectant upon an eſtate foz life be graunted by fine, and after Te» 
nant fo2 life libeth many peares and dieth, the conuſee ſhall have a Scire facias, 
and pet could he not have a Writ of Execution within the peare. 

If the Demandant oz Plaintiffe taketh his P2zoces of Execution with⸗ 
in the peare, though it be not lerved within the peare, yet if he continne 
the ſame, he may have Pꝛoces of Execution at any time after the peare. 

One that is not party to the Recozd, Recogniſance, Fine, oz Judgement, as . N. B. 267. d. 
the Heire, Crecutoz, 0z Adminiftratoz, though they be pztvp, and though it be 2 8.3.8. 14 H.7, 
within the peare.ſhall have no Writ of Execution, but are to have a Scire facias 16. b. 
to enable themſelves to the ſuit; and ſo likewiſe of the Tenant 0z Dekendants 
part, foz the alteration of perſon altereththe Pzoces; otherwiſe it is in caſe of 
— Staple, oz Perchant, ac. becauſe the P3oces is given by other Acts 
ament. 

But it a Judgement be given in the Court of Common Pleas, and within the :: Afl. p. 14. 
yeare the Judgement is affirmed in a Writ of Erroz in the Kings Bench, the 14H17 . 
alteration of the Court wozketh no alteration of the Pzoces, but he may have 44 * 5- Lib.s. 
his Writ of Execution within the yeare, and not be dziven to his Scire facias, M © 
though it hath been other wiſe holden, but now the common experience and later ; | 
relolut ions are to the contrary. | | 


C Et ſi forte à majori tempore tranſacto facta fuerit illa re- 1 
cognitio, vel finis levatus, præcipiatur Vic quod Scire faciat parti | 


de qua ſit querimon”, &c. quare executionè habere non debear.] 
Upon 
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46E. 3 3 f. ſee W. 2 


cap. g. mot e of 
this matte t. 


Weftm.ſecond. Cap. 45. 


Upon theſe wozds, Scire faciat parti, Ina Scite fac upon à Recognilance ont 
of the Common Pleas, the Conuſee muſt name allthe terre Zenants at his pes 
rill, but in other Courts the Writ ts generall againft all terre- Tenants, 

The point of the Writ is Quare executionem habere non debet, and there, 
foze the Tenant ſhall not vowch, 

This Statate ts in the affirmative , and therefo2e ft reſtraineth not the 
Common Law, but the party may watve the benefit of the Scire facias 
given by this At, and take his ozigiaall Aion cf Debt by-the Com- 
mon Law. 

The fozmes of Scire fac upon * Recogniſances: 4c. and like wiſe upon + fines 
and recovertcs appeare in our Boks. | 

And ſ&ing the wo3ds of the Scire fac' be, Quare executionem habere non debet, 
the Tenant oz Defcnvant may plead any thing in barre of Crecution, as hath 
been ſaid befoze. 


Et ſi ad diem non venerit - The partp muſt either be warned, 
02 regularly two nihils returned, and then bp defanlt execution ſhall be granted, 
and how the warning is to be made, it appeareth in our Boks. 

The courſe of the Court of of Common Pleas ts, that upon a recovery the 
Platntiffe ſhall have execution upon one nihil returned. 


« Fodem modo mandetur ordinario in ſuo caſu. 


Zbis bzanch is to be thus intended, that if a cite facias be bzonght upon 
a Kecogniſence, oz upon a Judgement in a Writ of Aunutty, ano the Sheriffe 
return that the Defendant is Clericus et beneficiatas nullum habens laicum 
ſeodum, &c. the Plaintiffe ſhall have a Writ to the Biſhop of the ſame Dio⸗ 
celle to warne the Defendant. and upon warning, 02 two nihils returned, and 
default made, 02 if he appearcth,and ſhcw no matter, whi retoze execution ſhould 
not be graunted, then a Writ ſhall be awarded to the Biſhop to levp execution 
De bonis Eccleſiaſticis. 


Obſervatur nihilominus quod ſupradictũ eſt de medio, qui 


per recognitionem aut judicium obligatus eſt ad acquietand. 
This clauſe was added in ma jorem rei cautelam, that the pzoviſion befoze made 
at this Parliament cap, g. in caſe that in a Writ of Seine, Poſtquam medius 
venerit in curiam et cognoverit, quod acquietare debet renentem ſuum, vel 
ad;udicetur ad acquietandum, fi poſt hujuſmodi cognitionem aut judicium queti- 
monia perveniat, quod medius non acquietavit tenentem ſuum, tunc exeat breve 
de judicio, quod Vic' diſtringat medium ad acquietandum tenentem: where- 
upon foze-judger is gtven ;now if the Plaintiffe in the Writ of Peſne ſhould 
onelp take his Scire facias, then no foze-judger ſhould follow thereapon, therefo;s 
this clauſe was added, that the fozmer generall wozds of this A, Sive alia quz- 
cunque irrotulata,&c. ſhould not take away the benefit of the fozmer Ad con- 
cerning the foze-judger in a Writ of elne, but, as hath ben ſaid, this Ac being 
inthe affirmative taketh not away neither the Common Law, nsz the benefit 
ol the fozmer Ac concerning the laid fozejudger ;foz the Plaintiffe map take ad» 
dantage either of the one oʒ other, at bis eledion; wherein it ts to ve obſerved that 
an Act of Parliament cannot be made to plaine : But note the foze-jadger ia 
given onelp againſt him that made the acknowledgement, oz againſt whom 
judgement was given, and not againſt his here, and therefoze this Ac is an 
— declaratide to the fozmer,viz.that ac ir ſac map in thoſe caſes lie againit 
e Yetre, 


CAP. 


PI” Re ww www. = 


Cap. 46. Weſlm,ſecond. 
C4, FLFL 


Um in ſtatuto edito apud Merton, conceſſum fue- 
nit, quod domini vaſtorum , boſcorum, & paſtura- 
rum appruare ſe poſsint de vaſtis, boſcis, & paſturis illis, 
non obſtante contradictione tenentium ſuorum, dummodo 
tenentes ipſi haberent ſufficientem paſturam ad tenementa 
ſua, cum libero ingreſſu & egreſſu ad eadem. Et pro eo 
quod nulla fiebat mentio inter vicinum & vicinum, multi 
domini vaſtorum, boſcorum, & paſturarum hucuſque im- 
pediti extiterint per contradictionem vicinorum ſufficientem 
paſturam habentium. Et quia forinſeci tenentes non ha- 
bent majus jus communicandi in boſco, vaſto, aut pa- 
ſtur alicujus domini, quam proprii tenentes ipſius domini : 
ſtatutum eſt de cætero, quod ſtatutum apud Merton provi- 
ſum inter dominum & tenentes ſuos, locum habeat de cx- 
tero inter dominos vaſtorum , boſcorum , & paſturarum & 
vicinos, ita quod domini hujuſmodi vaſtorum, boſcorum, 
& paſtur ſalva ſufficienti paſtura hominibus ſuis & vicinis, 
appruare ſibi poſsint de reſiduo. Et hoc obſervetur de his 
qui clamant paſtur' ranquam pertinentem ad tenementum 
uum. Sed ſi quis clamat communiam paſtur per ſpe- 
ciale feoflamentum, vel conceſsionem ad certum numerum 
avcriorum , vel alio modo, quam de jure communi habere 
deberet, cum conventio legi deroget, habeat ſuum recupe- 
rare, quale habere deberet per formam concelsionis ſibi fa- 
ctæ. Occaſione molendini ventritici , bercariæ, vaccariæ, 
neceſſarii, augmentationis cur', aut curtilagii de cætero 
non gravetur quis per Aſsiſam novæ diſſeiſinæ de commu- 
nia paſtur. Et cum contingat aliquando, quod aliquis 
jus habens appruare, foſſatum aut ſepem levaverit, & ali- 
qui noctant', vel alio tali tempore quo non credant fa- 
ctum eorum ſciri, foſſatum aut ſepem proſtraverint, nec 
ſciri poterit per veredictum aſsiſæ, aut juratæ, qui foſſa- 
tum aut ſepem proſtraverint, nec velint homines de vil- 
latis vicinis indictare de hujuſmodi facto culpabiles, di- 
ſtringantur propinquæ villatæ circum adjacentes, levare foſſa 
tum aut ſepem, ad coſtum proprium, & damna reſtituere. 
Pp p Et 
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Weſim, ſecond. Cap.46, 
Er cum aliquis jus non habens communicandi uſurpet com- 
muniam tempore quo hæredes infra ætatem extiterint, vel 
uxores ſub poteſtate virorum ſuorum exiſtentes; vel pa- 
ſtura ſit in manu tenentium in dotem, per legem Angliæ, 
vel aliter ad terminum vitæ, vel annorum, vel per feodum 
talliatum, & paſtura illa diu fuerint uſi; multi ſunt in opi- 
nione quod hujuſmodi paſturæ debent dici pertinere ad li- 
berum ten, & quod hujulmodi poſſeſſori competere de- 
bet actio per breve Nov. diſſeiſ. ſi ab hujuſmodi paſtur 
deforceantur: ſed de cæteto tenendum eſt, quod habentes hu- 
juſmodi ingreſſum à tempore quo currit breve mortis ante- 
ceſſoris, ſi antea communiam non habuerunt, non habeant 
recuperare per breve No. diſſ. ſi fuerint deforciati. 


C Cum in ſtatuto edito apud Merton, conceſſum fue- 
rit, quod domini vaſtorum, boſcorum, & paſturarum 


appruare ſe poſsint „c. ] Bere is the Statute of Merton retited, and 
becauſe in that Ac no mention was made betwern neighbour and neighbour, the 
doubt was, whether that Statute extended onely bet wen Lozd and Tenant, and 
thcrefoze many Loꝛds of waſtes, wods, and paſtures have ben letted to make 
appꝛovement by the contradiction of neighbours, though they had ſufficient pas 
ſture; ſoz remedp whereof this Statute was made, 


¶ Per contradictionem vicinorum.] gote it is not laid that the 


Lozd could not impꝛove againſt a neighbour, but that the Lozds were letted by 
the contradiction of the neighbours ; foz by the Common Law the Lozd might 
impꝛove againſt any that had common appendant , but not againſt a Com- 
moner by grant. 


¶ Statutum eſt de cætero, quod ſtatutum apud Merton 
proviſum inter dominos, & tenentes ſuos, locum habeat 


de cætero inter dominos vaſtorum, &c. & vicinos.] This 


bzanch fs from the making of this Aa, an Crpoſition of the Statute of Mer- 
ron, ſo as now the @tatate of Merton doth extend inter vicinum & vicinum; 
but though it be an Ac of Expoſition of a fozmer Aa, pet this Expoſition ſhall 
take effect but de cætero, that ts, from the making of this A of ©xpoſition, 
And the reaſon that this Act had a retroſpect to the ®tatate of Merton was, 
Quia ſorinſeci tenentes non habent ma jus jus communicandi in boſco vaſto, aut 
paſtura alicujus domini, quam proprii tenentes ipſius domini. 

Vicinus is pzoperlp qui una in eodem vico eſt, but here it is taken fo2 ancigh- 
bour, though he dwell in another Town, ſo the Towns aud Commons be 
adjopning together ; and if the Lozd hath Common in the Tenants ground, 
the Tenant may impzove within this aa, foz there the Lozd is in this 
caſe Vicinus. 

Ad Aſſiſas capt'apud Penreth in com* Cumbriz, coram Roberto de Hereford 
& ſociis ſuis, & c. die veneris incralt inventionis Sanz crucis, An. regis Ed. 1. 30. 
hich Recozd we have ſœn. In an Alliſe bzought by John of Rowbery and Iſa- 
bel his wife, againſt Matild of Multon, and others, of 20. acres of paſture and 
wood in O. the caſe appeareth by the verdict of the Recognitozs of Aiſe, viz- 


Ono 
2 


Cap.46. IWeſlm. ſecond. 


Auod predict Matild, & ſimiliter omnes anteceſ” ſui domini de Gille- 
land 4 tempore quo Maren de Gilleſland devenit ad manus antec ſnorum 
wſi ſunt hujuſmod: libertate, quod nullus libere tenens infra baron illam, 
le appruira poſſet de vaſto ſuo , ſine licentia, & voluntate prad Matitd, 
& anteceſs 1 nec aliquis temporibus retroactis in aliquo de waſts ſe 
appruiauit niſi ſatisfecer it præad Matild , ſew anteceß (ms; & quæſiti ſi 
pred Matild habeat communiam in ten de quo, &c. dicunt quod fic rati- 
one manerii ſui de Cuquyntyngton, quod quidem maner diſtat à ten circit 
per unam leuc am; — ſo pred Matild habeat ſuſficientem communiam ex- 
tra ten 2 cum libero ingreſſu & egreſſu, dicunt qued ſic, Dies datus 
eſt eis de audo Indo" ſuo apud Meſtm, a die Sancti Michaelis in xv. 
dies, c. Poſtea 4 die Sancti Hilar in xv. dies, Anno Regni domini 
Regis nunc viceſimo venerunt præd Malterus, & Iſab per attornatum ip ſins 
Iſa, & ſimiliter præd Matild per baliuum ſuum, et petunt recordum, 
Sc. Et quia conjunttum eſt per aſſiſam iſtam, quod a tempore quo Maren 
præd devenit in ſeiſina pred' Matild, ipſi antec, & ſimiliter ipſa Matild 
tali libertate uſt ſunt, quod nullus libere tenens infra Baroniam illam, ſe 
poſſet appruiar de waſto ſuo ſine licent, & voluntate pred Matild, & an- 
zeceſs' ſuorum , nec aliquis temporibus retroactis in aliquo de vaſto ſe 
appruiavit niſi prius ſatisfecerit præd Matild , ſeu ſuis anteceſſoribus. 
Et ten quod nec proviſie de Merton, nec ſtatut domini Regis nunc de 
r fact, ſeu faciend, c. non operat in caſu propoſito, cum 
illud de Merton habeat locum inter dominum appruiant, et tenentem 
communiam clamantem. Et ſtatutum Regis nunc inter vicinum 3 
et vicinum communiam clamantem, et hoc de communia pertin ad liberum ten, 
er caſus propoſitus eſt inter dominam comm clamantem , et tenent apprui- 
antem, et hoc de communia non pertinente ad ten, imo uſitata in Baron præd 
per pred” Matild, & anteceſſores ſuos ratione dominii ſui in eadem Baronia, 
4 tempore pred'. Conſid eft quod præd Matild, & alii inde ſine die. Et 
quod pred” Walters, & Iſab nihil capiant per aſſiſam, ſet ſint in miſericordia 
pro fl clamor, &c. 


This Judgement, being given in the ſame Kings time that the ſaid Statute 
of W. 2. was made, both in reſpec of the ſaid pzeſcription , together with the 
Common reſerved at the time of the creation of the tenancie, as by the Re⸗ 
co2d it appeareth, ſtandeth well with the Woks of 18 E. 3. and 18 Aſl. fog there 
was no ſach pꝛeſcription; and there it is holden, that it the Lozd had the Tom- 
mon by reſervation at the time of the firſt feoffment, then no appzovement could 
be made by his Tenant againſt him : and note the quality of the Common men- 
tioned in the Judgement. 


Et hoc obſervetur de hiis qui clamant paſturam tan- 
quam pertinentem ad tenementum ſuum. Sed ſi quis cla- 
mat communiam paſturæ per ſpeciale feoflamentum, vel 


conceſsionem ad certum numerũ averiorũ, vel alio modo, &c.] 


Do here it is to be obſer bed, that neither this Statute, noz the Statute of Mer- 
ton doth extend to any Common, but to Common appendant, oz appurtenant to 
his tenement, and not to a Common in grolle to a certain number. 


© Occaſione molendini ventritici, bercariz , vaccariæ, ne- 


Ppp 2 ceſla- 
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Nota hoc. 
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7 H. 4. 38. 


Domeſday, tit. 
Sudicx Piccam, 
&c. 


31 All. 5. 


See the firſt part 
of the Inſticures, 
ſect. 69. 


Weftm. ſecond. Cap.46. 


ceſfarii , augmentationis curiæ, aut curtilagii de cætero non 


gravetur quis per Aſsiſam, &c.] Here be five kinds of impuvements 
erpꝛelled, that both between Lozd and Tenant, and Neighbour and Neighboar, 
map be done, without leaving ſaEicient Common to them that have it(any thing 
either herein,02 tn the Statute of Merton to the contrary notwithſtanding) and 
theſe Ave are put but foz examples; foz the L oꝛd may ered a houſe foz the dwel- 
ting of a bealt-kieper fo2 the ſafe caſtovp of the beaſts aſwell of the Lozd, as of 
the Tommoners depaſtaring there in that ſofl; and pet it fs not within the 
letter of this Law. 


J Bercariz.] Bercaria flgnifieth a Sh&p-houſe, and ts derived from the 
French wozd Bergerie, which alſo ſignifieth a Ober p · houle; and by turning g into 
c, the legall wozd is made Bercaria, and fo it is taken in this Ac : In Domeſday 
it is called Berquarium; it ſignifieth alſo a Tanne houſe, derived of the Saxon 
wo2d Berc. Foz this, ſe the firft part of the Inſtitutes, ſect. 1. Verbo Bercaria. 


|| Vaccariæ.] vaccatia is derived à vacca, and fignifteth ſtabulum vac- 
carum, a Cowthouſe, as Vaccheria doth in Italian. 
Fleta between Bercatiæ and Vaccariz, hath Dayerye ; this wozd J finde not 
in the pzinted Boks, but in anctent Panufcripts, and it Cignifieth a Daperp 
02 Pflk-houſe ; in Latine, LaRarium. 


J Neceſlarii] 3 to be applped to Curtilagii , both in congruity and 
by our Boks, and NeceCary ſhall not be taken accozding to the quantify of the 
Fre hold he hath there, but accozding to his perſon, eſtate oz degre, and fo; bis 
neceſarp dwelling and abode ; fo2 if he hath to Fre · hold there in that Town, 


but his houſe onelp, pet may hee make a neceſſary intargement of his 
Curtilage. 


Et cum contingat aliquando, quod aliquis jus habens 
appruare, foſſatum aut ſepem levaverit, & aliqui noctan- 
ter, vel alio tali tempore quo non credant factum eorum 
ſciri, foſſatum aut ſepem proſtraverint, &c.] gozatmch as the 


Lo2d, (as hath been ſaid in the Expoſition upon the @tatate of Merton) ought 
to divide the parts imp2oved, by the bedge, ditch, oz other defence : now this 
bzanch p2ovideth, that if perſons unknown, either in the night oz otherwile, lo 
ſecretly pꝛoſtrate the ditches, hedges, oz other fences, as thc Lozd cannot know 
againſt whom to bzing dis Aiſe oz other Action ; and the men of the Towns 
next adjopning thereunto round about do not indict the miſdoers of the fad, 
thoſe next Zowns round about ſhall be diſtrained to make the hedge oꝛ ditch at 
their own coſt, and peeld damages to the Lozd; fed certè opus eſt interprete- 


IIndictare.] That is, toindic them at the Kings fatt , eſther of a 
Ryof, Fozce, oz Treſpaſſe: But bete it is demanded, what time have the 
next Towns round abont adjopning to indict the miſdoers , ſeeing here is no 
time appointed - and the anſwer fs, that ſeeing no time is appointed, the Law 
doth appoint (as in many caſes it doth) a peer and a day foz the indiaing of the 


mifdoers; and by the Indiament, the Lozd ſhall k to bing 
bis Aion. the Lozd ſhall know againſt whom 


7 Diſtringantur . villatæ circum adjacentes leva- 
re foſſatũ aut ſepem, ad coſtũ proprium, & damna reſtituere.] 
Foz, Vicini vicinorum facta præſumuntur ſcire: It the bozdering . 

n 


Cap. 47. Weftm. ſecond. 

within a peer and a dap india the miſdoers , then ſhall the Lozd oz ofh | 
grieved bzing his Action upon this bzanch againſt the Towns —.— — 
about the Town wherein the fac was done, and Judgement ſhall be given, that 
they ſhall at thetr pꝛoper cots make the ditch oz yevge, ec. and peeld damages; 
and after Judgement given, they ſhall be diftrained to make the bedge oz ditch, 
ac. and ſo it was holden in the Star-chamber , Hilar. 14 Jac. in Sir William 
Mallories caſe. 

At the Parliament holden the eight dap of October in 13 E.1. at Wincheſter, 
remedy ts given to the party robbed,npon Hue and Cry, (it the men of the Þun- 
dzed where the robberp was done, take not the offender) againſt the men of that 
Hundzed : and there is ſpeciall pzoviſion made, that the Country ſhall have 
- _ ſpace then fozty dayes, dc. which pzevented the time limtted by 

Et cum aliquis jus non habens communicandi uſurpet 


communiam , &c.] TTbis bzanch is in affirmance of the Common 
Law, foz no man can have eſther Common appendant oz in grofſe by pꝛeſcri- 
—— bat by nſage time out of minde, whfch is well expounded by Licclecon, 
on. 150. 
And here is to be obſerved, that uſurpations of Commons in the times of 
Infatits, Feme coverts, Tenant in Dower, Tenant by the courteũe, oz other- 
wiſe foz life o; yeers, oʒ Tenant in tail, hall not binde, though there be long 


poſſeſſion. 


A tempore brevis mortis anteceſſoris.] That is, A corona- 
tone regis H. 1 whicd was in the firft peer of bis Naign, and between the 
Cozonation of H. 3. and this Ac, there was about 69. peers, but pet that pol 
ſeſſion by that time, as here it appeareth, maketh no title in Law to the Com; 
mon, if the commencement thereof can be ſhewed ſince the time of the Raign 
of R.1, but the ſafd long poſſeſſion is great evidence, and a ſtrong pzeſumption 
of the right of the Common, and ſtabitur przſumptioni,donec probetur in con- 
trarium, 


— —ů— 
—— x —— —ͥ — 


6 


8 eſt, quod aquæ de Humbre, Ouſe, Trent, 
Doue, Arre, Derewent, Wharff. Niddiore, Swale, Teſe, 
Tyne, Eden, & omnes aliæ aquæ in Regno in quibus Salmo- 
nes capiuntur, ponantur in defenſo, quo ad Salmones ca- 
piendos, à die Nativitatis beatæ Mariæ, uſque ad diem ſancti 
Martini. Et ſimiliter quod ſalmunculi non capiantur, nec 
deſtruantur per retia, nec per alia ingenia ad ſtagna molen- 
dinorum, a medio Aprilis uſque ad nativitatem ſancti 
Johan. Baptiſtæ. Et in partibus ubi hujuſmodi ripariæ fue- 
rint, aſsignentur conſervatores iſtius ſtatuti, qui ad hoc ju- 
rati ſæpius videant & inquirant de hujuſmodi tranſgreſsi- 
one, & in prima tranſgr puniantur per combuſtionem retiũ, 
& ingeniorum ſuorum. Et fi iterato deliquerint, puniantur 


PET 
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Hil. 14 Jac. in 
Camera ſtellata, 


13 E. 1. Stat. 
de Wincheſter. 
Lib. . fol. 6,7. 
Milboras caſe. 
27 Eliz. cap. 13. 
3 E. 3. Coton. 299 
Simile. 
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17 R. 2. cap. g. 


W. 2. ca 41. lib. 2. 


46. the B. of 
Cant. caſe, 


13 R. 2. cap. 19. 


17 R. z. cap 9 


Regiſt. 123,125. 


64,1 38,88, &c. 


F. N. B. 1 10, 111, 
112,113. 18 E.; 


ca. 1,4. Stat. T. 
Rot. Patliam. 


5H. nu. 36. 
1 H. 4. Rot. Parl. 
nu. 22. Dicr 1 El. 


Scrogs calc. 
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per priſonam quarterii anni. Et {i rertio deliquerint, puni- 
antur per priſonam unius anni. Et ſic multiplicata tranſgreſ- 
ſione, creſcat pœnæ inflictio. 


Befoze the making of this Act, Fiſhermen foz a little lucre did very much 
harm, and deffrop the increaſe of Salmons by fiſhing foz them in anſeaſonable 
times, which were between the beginning of September, and about the mid 
of November; and likewiſe fo; pong @almons, oz Salmon peals, between the 
midſt of April, and towards the end of June: againſt both which, pzoviſion is 
made by this Ac. 2 

Herein the Thames, Thameſis nobile illud flumen is not named, and it was 
holden, that the general! wozds ertended not to tnferiour Rivers, and therefoze 
the Thames is added bp another Ac in the firlt place. 


C Ponantur in defenſo.] Cbat is, that by this A it is pzohibited 
that Salmons, oz pong Salmons ſhall be taken between the times mentioned 


in this Aa. 


C A die nativitatis beatæ Mariæ.] Which is on the eight 
dap of September. 


C Uſque ad diem Sancti Martini.) amyich ts theeleventh day 

of November. ; | 
And note, that the dap of @aint Martin, and the Feaft of Saint Martin fs 
all one, and the Feaſt in legall underſtanding beginneth and endeth with 


the dap, 


C Salmunculi.] hat is, pong Salons, oz @almon peals, oz Sal 
mon ſmelts; foz ſo this Act is expounded by another Statute : they are alſo called 
Salmon ſews, oz Salmon iſſues. 


C Uſque nativitatem Sancti Johannis Baptiſtz.] This is 
not taken literally foz the Nativity of Saint John Baptiſt, ſoʒ that is long ſince 
paſt; but it is taken accozding to the intention of the makers, untill the dap oz 
Feaſt of his Nattbity. 

And ſach conſtruction ſhall be made of Covenants, oz Bonds to pap monep, 
oz do any ad; foz example, at the Annunciation of our Lady, it Call be taken foz 
the Feaſt of the Annunciatton, as here the Nativitp, 4c. fs taken foz the day 
of the Nativity. 


C Ubi ripariæ fuerint.) Ripariæ is a wozd deritad from Ripa, and 
here it ſigniflieth the water, oz river running between the banks, be it freſh 
oz ſalt; and thereupon Riparius is taken foz a Fiſherman. 


C Aſsignentur conſervatores iſtius ſtatuti.] And this aſtigna 
tion muſk be by Commiſſion under the great Seal, and ſuch a Commiſſion coald 
not have been made without warrant by authozity of Parliament; to; legall 
Commiſſions have their due fozms, aſwell as Oziginall Writs, and none can 
be newly framed without Aa of Parliament, how neceCarp ſoever they ſeem 
to be: as in this caſe it was neceCarp that ſuch a CommiCion ſhould be granted 
foz p2eſervation of @almons and of their pong, and foz avoiving of the deſtru⸗ 
fon of the ſame, being vicaall of great and pꝛecious account ; and what is 
moze then increaſe of bicuall? pet could it not be newly raiſed with 


necefſarp 
ont Ac of Parliament; but Commiſſions of new inquiries, ic. _— 


* 
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invention , have been condemned by authozitp of Parliament, and by the 


Common Law, 
( Conſervatores.] See this wozd befoze, cap. 43. : 


C Qui ad hoc jurati ſæpius videant, & inquirant. ] 
Execution of the Law ts the life of the Law, and therefoze here is pzobiſion 
made foz the contfnuall, due, and ſpedp execution of the Law. 


= | Jurati.) A new Oath cannot be impoſed upon any Judge, Commil- 
ſioner, 03 any other ſtibject without authozitp of Parliament, as here it was; 
but the giving of every Dath muſt be warranted by Act of Parliament, oz by the 
Common Law time cnt of minde. : 
The Oath of the Counſetlozs, Judges,Sherifes, Under hertfes, E ſcheatozs, 
Attozneps, Patozs, and B:ilifes are eſtabliſhed by Ad of Parliament. 


C Et in prima tranſgreſsione punietur, per combuſtio- 
nem retium.] This ought to be by Indictment at the ſait of the King, 


and the puryſhment cannot be infliced upon the delinquent befoze upon 
due conviction , Secundum legem, & conſuetudinem Angliæ, Judgement 


be given. 

And, as hath been ſald in the like caſe, he cannot be puniſhed fo2 the ſecond 
offence, befoze he be adjudged foz the firſt, and that ſecond offence muſt be 
committed after the Judgement given foz the firſt; noz foz the third, beloze he 
be adjudged koz the ſecond, and that third muſt be committed after the Judge: 
ment foz the ſecond ; foz Quod non apparet non elt, & non apparet judicialiter 
in iſto caſu ante judicium. 

C Mulciplicata tranſgreſsione, creſcat pœnæ inflictio. ] 
This is a Paxime of the Law, agreeing with thoſe other, 
Ex frequenti delicto aug etur para ; 
Creſcente malitia creſcere debet & pœaa. 


—ͤ8E—ũ— — — — 
— — —— — —— . ꝗ ¶ Uꝙß — —— — —— — — 


C AP. XLyIII 

E viſu terrz ordinatum eſt & ſtatutum, quod de cæ- 

tero non concedatur viſus, niſi in caſu quando viſus 
eſt neceſſarius: Sicut fi aliquis amittat tenementum per de- 
faltam: & ille qui amiſit ſuſcitet aliud breve ad petendum 
idem tenement. Et in caſu quando aliquis per exceptio- 
nem dilatoriam caſſat breve poſt viſum terræ, ſicut per non 
tenuram, vel male nominando villam, vel hujuſmodi, ſi ſuſcitet 
aliud breve, in hoc caſu & in ſuperiori de cætero non 
concedatur viſus, dummodo viſum habuerit in prioribus 
brevibus. In brevi de dote cum petatur dos de tenemen- 
to, quod vir uxoris alienavit tenenti aut ejus anteceſſori, 


cum ignorare non debeat tenens, quale ten vir uxoris alie- 
navit 
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Glany- Ii. 2. ca. 7. 
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46 E. 3. 34. E. 


3. 25. 


30 E. 3. 8. 
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navit ſibi, vel anteceſſori ſuo licet vir non obiit ſeiſitus, ni. 
hilominus tenenti de cetero non erit viſus concedendus. In 
brevi etiam de ingteſſu caſſato per hoc quod petens nomi- 
navit male ingreſlum , fi petens ſuſcitet aliud breve de alio 
ingreſſu, fi tenens in priori brevi viſum habuerit, in ſecundo 
non habebit. In omnibus etiam brevibus per quæ ten pe- 
tunt' ratione dimiſsionis, quam petens vel ejus anteceſſor 
fecit tenenti , & non ejus anteceſſori, ſicut quod ei dimiſit, 
dum ſuit infra ætatem, non compos mentis, in priſona, & 
conſimilibus, non jaceat de cætero viſus, fed ſi dimiſſio facta 
ſuerit anteceſſori jaceat viſus ſicut prius. 


¶ De viſu terræ ordinatum eſt & Statut, quod de cetero non 


concedatur viſus, niſi in caſu quando viſus eſt neceſſarius.] 
There be divers Boks in Law, wherein this Parime ts cited. 


C Per exceptionem dilatoriam.] gte urit mutt be abated by 
Exception, and therefoze if the Demandant be nonſait, the Tenant ſhall have 
the view again. 

If the Writ doth abate by Conuſans of the Demandant, and not by the 
Plea and Exception of the Defendant, the Zenant ſhall have the view in the 
new Writ. 

If the Tenant bath the view, and the Demandant viicontinuc his ſuit, in a 
new Action the Zenant ſhall have the view. 


Sicut ſi aliquis amittat tenementum per defaltam: & 


ille qui amiſit ſuſcitet aliud breve ad petendum idem ten. 
This bzanch is not to be underſt@d accozding to the letter, foz if one loſe by 
default in an Alliſe, and the Tenant bzing a Writ of Right of the ſame lands 
againſt the recoveroz, he ſhall have the view; but this bzanch is to be underſfod 
of a Quod ei deforceat upon the recoverp by default, which Writ is grounded 
upon the fozmer Recozd, ſo as the Tenant hath ſufficient notice thereby; and 
therefoze neither party p2ivie noz eſtranger ſhall have view in this Writ : 
bat otherwiſe it is in the fozmer caſe of the Writ of Right, foz that is not 
grounded upon the Recozd. 


C Et in caſu quando aliquis per exceptionem dilatoriam 


caſlat breve poſt viſum terræ. Here be two Examples ſet down 
of dilatozie pleas in particular, that is to ſap, Non · tenure, and miſnaming of 
the _ where the lands do lpe, both which Exceptions do riſe upon 
the view. 

A Przcipe is bzought againſt a Feme, whoabateth the Writ foz miſnaming 
of the Town, the wife taketh husband, in a new Writ againſt husband and 
wife they ſhall have the view; foz albeit it be the Ac of the wife to take hul- 
_ yet foz that the husband was not party to the firſt Writ , they ſhall view 
n the ſecond, 


C Vel hujuſmodi.] Theſe generall wozds, oz the like, are thus fo 
to be expounded, that the Writ muſt abate foz ſuch a Plea dtlatozp,as doth riſe 
upon the view, as the two particular Examples of Non-tenare, and — 


— — — — — — 
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of the Towne dee; bat when the Writ abate foz ſome dilatozies which riſe Sec Circumſpe- 
not upon the view, then in a new Writ the view ſhall be graunted; as where *<2ga*is, ſinule. 
the Writ is abated foz Jopntenancy, and thenew Writ is bꝛongbt againſt tbem f le 
both, they ſh1ll have the view, becanſe in thenew Writ another perſon is joy» 1,167 C. 
ned; and ſo it is ii any moze 02 leſſe land be contained in the new Writ : But if 8 E.3.55.18 E. ;. 
the firſt Writ alter the view abate fog default of fozme, oz fog falſe Latin, oz by . 2+ H 6.42. 
taking ol husband, in a new TUrit the Tenant ſhall have the view againe, foz © © 3-75: 17 E. 3. 
theſe caſes are not within this wozd hujuſmodi ; foz thep riſe not upon the ,, 53:4" 
vie w, as the two erampies herein erp2eſſed doc. ny i 5 F.. 

And beſides the fir ſt was no ſufficient Writ, and an inſuff tient Mrit and 184 30 E. 3 8. 
no Writ is all one; ſo it is ff one of the Tenants after the view dicth, in a new ** 46-42-3446 
Writ the ſarviving: Tenant (ſhell have the view againe, albeit the feme came 3 oy 
in as a feme ſole by receft, and the husband died, foz thts did not riſe upon the * 0 35-39 3 
die w. but by the Act of God. 5 

But if the irt U1rit were bzought in K. and the Tenant plead that part of view 16;- 5 K.. 
the lands extend in I. in a new UUrit foz the lands in K. and L. though a new #453: 20 f.s. 
Town be added, pet becauſe the new Town was added by fozce of the pleaof r 3 
the Tenant himlelte , he was cufted of view. 42. PP 

It is not required by this Ac that the ſecond Writ ſhould be bꝛought freſhly 2 H.6.:4. 
by journers accounts, though it be {6 pleeded in many boks, 17 * ib. 

11 E. 3.9. 
C In hoc caſu & in ſuperiori.] Eis bꝛinch extendeth not to the 

clanſe of the recover y by default, fo2 in the Quod ei detorceat, the Writ being . 3.3 zo. 
grounded direaly upon the foznier Recozd, wherein the Zenant in the Quod ei — * 
deforceat retoveret in the fozmer Writ, he hath ſafficient no:ice thereof, and 
therefoze,as bath bien ſaid, ſhall not have the view. 

And therefoze theſe woꝛds | in hoc caſu] are to be referred to the laſt generall 
wo2ds. viz, | vel hajuſmodi] and theſe wo2ds, & in ſuperiori] are to be refer: 
red to the two examples dilatozy of nontenure , and miſnaming of the 


Towne, 
¶ In brevi de dote cum petatur dos de tenemento 
uod vir uxoris alienavit tenenti aut ejus anteceſſori, &c.] #5377: 


This bzanch extendeth not to a 4Urit of Dower,unde nihil habet, foz therein no , 3 . 
vie w did lie at the Common L aw, but extendeth to other Writs of Dower, whe: | 
ther foz Dower at the Common I aw. oꝛ ex aſſenſu patris, ad hoſtium Eccleſiæ, &c. 
oz by cuſtome. 22.3.9 3k. 3.16 
At the Common Law it the husband died ſeiſed of the land of eſtate of inherf- s E. 3.55. 2 H. 4. 
tance, whereof Dower is demannded, the heire oz any claiming under him 20» 5 H. 5 4. 
ſhould not have the vie m, becauſe it was pꝛeſumed that the betre was conuſant 34 1-6:3- 
what lands his aunceſto2 bad at the time ol his death, and herewith agreth .. 50. 
Bracton who wꝛote befoze this @tatute ; Item denegatur viſus in placito dotis Bract l. c. fo. 357. 
de terra et tenemento de quibus vir mulieris nuper obiit ſeiſitus, quia habet tenens 18. f. 3 55. 
quod tantundem valet. 
But where the husband alfened, there at the Common Law view was gran- 
ted, which was a delay to the Demandant in Dower (whoſe lite did ſpend) and 
is taken away by this Ad. 
If the baron demiſe to a ſeme and dieth, the feme taketh husband, in Dower 30 E. 3. l.. 
againſt them they ſhall have the view; foz the alienation was not made to the 
husband, but to the wife, and the Ac ſafth tenenti. 


C Alienavit.] At the Tenant difeiſed the husband of the Deman- 211-4 r.7H.4.18, 
dant in a Writ of Dower, de ſhall have the view, foz this is no alienation, and E. 18.3.5 
therofoze remain at the Common Lat. 

The beft pleading to counterplead the view fn caſe of alfenation is, 
= the Tenant entred by her husband, though the wozd of the At is 
ened. 


30E3. 3. 6E. 3.59 
2 E. 4. 17.9 E. 4.6. 


Q a a In 
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3H -. 18. 19 E. z. 
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tog, 104. 14 E. 3. 


ibid. 93. 19 E. 3. 
ibid. 106. 


20 E. 2 view 165. 
29 E. 3. 32.1 E. 2. 


view 137. 


8 Ez. 31.46 E. 3 


24 35H 6:59. 


29 E. 3. 30. 
view 155. 


46 E3 29. 


Circumſpecte 


gat is, ſimile. 


Temps E. x. view 


171. 6E. 2. 
ibid. 159 0 


36 H. 6. view 30. 


Brad | 2,f0-16.b 


Britton ſol. 19. 


Fleta lib. 2. ca. 54. 
Lz. ca.. LG. ca. 6. 


7. K 14 Firſt 
part of the Inſt, 
ſect. 437, 38. 


Firſt part of the 


Inſt. ſect 406. 


15H. 3. dures 15. 
2 E. 3. ibid. 18. 
8 E. z. 57. Aſſ. 25 
43 E. 6. 10. 

6 R. 2. dures 12. 
11 H. 46.4 E. 4. 
17. 12 E47. 
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Jn Dower of a rent the Tenant ſhall not have the view of the land, the 
busband died ſeiſed of the rent, noz the Tenant ofthe land have view thereof if 
be had the rent by the releaſe of her husband. p 

Tenant in Dower of two acres, the Demandant to counterplead the view 
ſaid,that the Tenant entred by her husband, the Jary found, that ſhe en⸗ 
tred into one acre by her hugband, and into the other acre by another, the 
Demandant recovered her Dower in the one acre, and the Tenant had the 
view foz the other. 


ln brevi etiam de ingreſſu caſſato per hoc, &c.] 
A Cui in vita is taken within this bzanch, and ſo it is a Sur Cui in vita. 


q In omnibus brevibus per quæ tenementa petuntur ra- 
tione dimiſsionis, quam petens vel anteceſſor fecerit tenenti 
& non ejus anteceſſori, ſicut quod ei dimiſit dum fuit 


infra ætatem, dum non fuit compos mentis, &c.] Etis bzanch 
ſpeaketh particularly ofthz& examples, viz. ofthe dum fuit infra ætatem & non 
compos mentis, and in priſona,and generally in conſimilibus. 

Thts bzanch extends not to theſe Writs bzonght in the Per & cui, foz that is 
a degree further then this bzanch pzovideth foz. 


Per quz tenementa petuntur.] pet if any of theſe Writs be 
bꝛought of arent, ff the Tenant demannd the view of the land, though it be of 
another thing, then is demanded, the Tenant ſhall be oufted of the view, 


Et conſimilibus. By theſe wozos the pꝛedeceſſoz of a Biſhop, 
oz the like fs taken where this bzanch lpeaketh de anteceſſore and not 
de prædeceſſore. 

It is to be obſerved that the two examples Here pat arc of a dum fuic infra 
ætatem, and non compos ment ĩs, and when the beire bzings either of theſe Writs 
of the demiſe of his aunceſto2 from whom be claimes the land as here | & conſi- 
milibus] ſhall be intended of Writs of like nature; and therefoze ifa Sur cui in 
vita be bzonght ſappoling that the Tenant hed not entred bat by one D. late 
husband of E. mother to the Demaandant, whoſe heire de ie, the Tenant ſhall 
have the view, foz he clatmeth not as heire to him that made the demiſe, and 
therefozec it is not Actio conſumilis. 


© In priſona. ] at this time, viz. in 13 E. 1. as hereby it appeareth there 
lay a Writ of an altenation made by dares, dum fuit in priſona, and the Writ 
of dum fuit infra ætatem, and this Writ of dum ſuĩt in prifona did lie foz the par» 
ty himſelfe that made the alienation, but ſo doth not the other ZUrit of non com- 
pos mentis, foz that lieth not fog the party himſelle, hut fog his beire, 

In priſona ; E very reſtraint of the liberty of a Freeman is an impziſonment 
although be be not within the wals of any common Pꝛiſon. 

I a man be impꝛiſoned by oꝛder of Law, the Plaintiffe map take a feoffement 
ol him 02 a bond foz his ſatisfaction, and foʒ the deliverance of the Defendant, 
not withſtanding that impziſonment, foz this is not by dures of tmp3ziſonment , 
becauſe he was in P3iſon bp courſe of Law; foz it is not accounted in Law du⸗ 
res of impꝛiſonment, bnt where either the impꝛiſonment oz the dures that is 
offered in the Pꝛilon, oz at large is toʒcious and unlawfall,foz executio juris non 
habet injuriam. 

But now albeit the Writ mentioned in this Act is antiquated and gone in de- 
ſuetudi nem, yet may god uſe be made of this part of this bzanch, Dum faic in pri- 
ſona, ſuch excellent learning map be dꝛaton out of theſe auncient fountains. 

It may be gathered upon this Ac that the feoffement made by one by 
dares of impziſonment is not void, but voidable; foz if it were vold, 2 
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no Pracipe conld have been maintained upon a vold alienation, and this bzanch 
ſaith, In omnibus brevibus in quibus tenemerta petuntur ratione dimiſſionis, 
&c. dum fuit in priſona. And fo it is inthe caſe of the Infant, with whom 
he is paralleled in this bzanch, and whoſe caſes are verp like in many reſpects: 
ſoz as in the caſe of an Infant, if he ſeal and deliver a Deed, be cannot plead 
Non eſt factum, but muſt avoid it by plea of infancie, ſo it is in the caſe of 
Bond made by dures ot impꝛiſonment: and as it io in the caſe of the Infant, 
that a feoffment by liverp of ſeiſin made by his ow" hand is votdable by entrp, 
oz Action, and not void; ſo it is in the tale of a feoffment made by one by dures 
of impziſonment} and livery made by his own band, as by thts bzanch it appears 
eth: and as in the caſe ot an Jnfaat, a feoffinent made by Letter of Attoznep is 
vold, and the Feoffee is a Diſſeiſoz; ſo it is in the caſe of a man that maketh it 
in the ſame manner by dures of impziſonment. 

And as none ſhall avoid the feoffment of the Infant when livery is made by 
his own hand, but onely he himſelt᷑ oz dis heirs, which are pꝛibies in bloud inhe⸗ 
ritable, and neither pzibics in Law, noz pꝛibies in eſtate: ſo it ts in caſe of 
a feoffment made in like manner by dures of impziſonment, it is onely voldable 
by pꝛivies in blood inherftable, and not by pʒibies in Law oz eſtate, 

And by theſe reſemblances and diverſities this Aa is ander! ood, and our 
Books that ſcem prima facie are well reconciled: The dures per minas,aut cauſa 
metus, belongeth not pzoperlp to be treated of here; foz this bʒanch ſpeakeih 
' onelp dum fait in priſona ; onely foz affinity ſake it is to be known, that a man 
ſhall avoid his Deed fo2 manuas of impꝛiſonment, albeit he were never impzi⸗ 
ſoned: foz a man ſhall avoid his own an fd mannas in four caſes, viz. i. ſoʒ fear 


of loſe of life, 2. of loſſle of member, 3. of maphem, and 4. of impziſonment; +4 


other wiſe it ts fo2 fear of battery, which map be very light, oz fog burning of 
bis hoaſes, oz taking away, oz deſtroping of his goods, oz the like, fog there he 
may have ſatiofacion by recovery of damages. 

This fear, by reaſon of manuas, is well deſcribed by Bratton, Metus autem 
eſt præſentis, vel futuri periculi cauſa , mentis crepidatio, & præſentem debe- 
mus accipere metum , non ſuſpicionem inferendi ejus, vel cujuſſiber vani & 
meticuloſi hominis, ſed talem qui cadere poſſit in virum conſtantem; talis enim 
deber eſſe metus, cui in ſe continer mortis pericuſum , & corporis cru- 
ciatum, 

But there is a great diverſity between the making of a confinnall clatm, oz 
entry into lande, and the avoiding of a mans own ad; ſs2, fear of battery is a 
good eauſe to meke a claim as ner the land as he dare foz fear of batterp (foz 
the recontinuance of an ancient right is favoured in Law) but it fs no cauſe to 
avoid his own ed; wherein it is obſervable, how fear of impziſonment (which 
0 a manner of captivity) is moze grie vous and odious in Law, then the fear 
of battery. 

S& moze of this matter in the firſt part of the Infticures,ubi ſupra, 


C Ratione dimiſsionis.] Here, as in many other places Demiſe 
is applped to an eſtate cither in fee ſimple, fee-tail, oz foz term of life, ano ſo 
commonlp it is teken in many Writs, 

* But ftis ga cx. endeth not to every kinde of demiſe 03 conveyance; foz if 
the demiſe oz convcpance be by Fine oz other matter of Recozd, ac. this bzanch 
extends not to if, foz regularly convepances, oz other Ads of Recozd knows» 
ledged, oz made by one that is Non compos mentis, oz by dures of impꝛiſon- 
ment, are unavoſdable by him oz his heirs by Law: Yereof fee Beverley: 
caſe, Lib. 4. fol. 127. 

And ſach convepances, 0z other Ads of Recoꝛd knowledged, oz made by an 

ant, are alſo unavoivable, unlefſe he doth avoid them by Writ of Errour, oz 

udita querela, during bis minozity; and therefoze this bzanch is to de under: 
tod of allenations made inpaiis, and not by matter of Recozd. 

A recovery by default againſt an you is erroneons, and ſo is a wy 

9 2 p 
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Lib 7. folly 9. 
Whelz dale“ 
caſe. 1 Hf. . 15. 


Lib 8. fol 42,473 
&c,\Whittinganis 
Calc, 

14 All.p.20 39E. 
328 41 . 3. 9. 
-cofttmcur & 
Faity 49 9 H. C. C 
38 I. 6.327. 1E. 4 
21. 

M hitting 3s caſe, 
ubi ſupra. 


29 E. 3. 29 11R. 2 
Durcs 1.35.6 
19-38 H.6 2127 
39 H. 6. 5. 7 E. 4. 
1 


B act. l. 2. fo. 16 b. 


13H. 4. Dures 25 
t. Pai t of the In- 
ſtitutes, ſect. 419. 


See the Stat de 
modo levand. 
Frcs. 

Li 4. ſo. 127, Ke. 
He, etrlies calc, 
Rot. Par liam. 
$2 E. z. nu. 127. 
6 E. 1.39. 17 E 
76 17 All. 17. 
13 E 3. Audita 
querela 26 20 3 
ivid. 27, 18 E 3. 
29.21 E. 3. 24. 
27 Af. 53. 8 H. 6. 
30. 15 E. 4.5. 

1 H. 7 15. 16 H. 
F. b. 6 H. 8. Saver 
def. Br. co. F. N 
104. Kk. I. 16 Elia. 


Dir. 
3H. C. 10. II. C. 28 
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t. Parr of the In 


ſtumcz, le. 43 U. 


go Aſſ. p. 3. 32E. 3 


Champerty 6. 
where the cases 
were of ſome of 
theſe perſone, 
otherwiſe they 


could not be law. 
4E 2 ibid · 2, &c. 


F. N. B. 152. E. 


»2E.3-10.8E.4.1 ged upou this Ac, and not foz champertp, unleCe thep maintain. 


Wefim. ſecond. Cap. 49. 


by defanlt againſt a man in pꝛiſon, though he be lawfully tmpziſoned ; but the 
Jafant muſt reverſe it by Writ of Crrour during his minozity , becanſe his 
infancie maſt be tryed by inſpection, but the man in pztſon map reverſe it when 
he will. 


—— — — — — __ 


. I L124 


Hancellor, Treaſurer, Juſtices, ne nul de councel le roy, 

ne Clerke de la Chauncery, ne del Eſchequer, ne de Ju- 
ice, ne dauter miniſter, ne nul del hoſtel le Roy, ne Clerk, 
ne lay, ne puis reſceiver eſgliſe, ne advowlon de efgliſe, ne 
terre, ne tenement in fee per done, ne per achate, ne a ferm', 
ne a champerty, ne en auter maner , tanque come le choſe 
eſt en plee devant nous, ou devant ull' de nous miniſtr” 
ne nul lower ent ſoit pris. Et qui encounter ceſt choſe face, 
ou per luy ou per auter, ou nul [bargeine ent] face, ſoit punie 
a la volunt le roy, auxibien celuy qui le purchaſera, come 
celuy qui le fra, 11 E. 1. (hampertie 1. Articuli ſuper Char- 


tas, cap. 11. 


— — — oo - — 


C Chancellor, Treaſurer, Juſtices, ne nul de councel, &c.] 
This is a Law of addition and explanation foz the Statute of W. 1. cap.2g. Pur- 
veiant que nul miniſter le roy, &c. Jt was doubted, whether the Chancellour, 
Treaſurer, Juſtices, and thoſe of the Kings Councell, being perfons of ſach 
eminencte, were within theſc wozds | Nul miniſter le Roy, | and therefoze this 
Act by wap of addition and explanation doth adde, Chancellor, Treaſurer, Juſti- 
ces, & Councell le Roy. 

Alſo this Ac is an addition to W. 1. cap. 28, foz that extendeth but to the 
Clerks of the King, oz of the Juſtices ; this Ac addeth, Clerks of the Chan» 
cerp, and of the Exchequer, and of any other Officer; it addeth alſo thoſe of 
the Kings houſe, be they of the Clergie oz Laity ; and alſo that they ſhall take 
no reward, xc. 

And it is to be obſerved, that neither the Chancelloz, Treaſarer, anp of the 
Juſtices, oz any of the kings Councell, noꝛ anp Clerk herein mentioned, noz 
any of the Kings houſe of the Clergie 02 Laity ſhall (hanging the Plea) recetbe 
any adbowſon,land oz tenement, bp gift, purchaſe oz tearm, either foz champerty 
oz otherwiſe ; ſo as none of theſe perſons here pꝛohibited can acquire any ad 
vowſon, land, oz tenement, depending the plea, though it be bona fide, and not 
foz champertp oꝛ maintenance ; partly in reſpec of their greatneſſe, and partip 
in reſpec of their places, both in the Kings Court, and in the Courts of Juffice; 
fo as the very countenance and places of theſe men, when they become tntereſ- 
ſed in the land (eo ipſo) are hinderances of the due and indifferent p20- 
c&ding of Law and Juſtice. An excellent Law, and wozthy to be known, and 
molt neceſſary to be put in execution; ſo as true it is, that if any other perſon 
purchaſe bona fide, depending the ſat, be is not in danger of champerty : But 
theſe perſons here pꝛohibited cannot purchaſe at all, neither foz champerty 107 
otherwile depending the Plea. But theſe perſons here pzobtbſted muſt be chars 


Cap.50. Weſim.ſecond. 485 


And this is a great addition to the Statute of W. 1. cap. 25. which extended ; - NE 
onelp where the purchaſer (pendente placito) did maintain. 0 1 
And in theſe caſes p2ohibited by this Law, the childe cannot fnfeoffe the fa- 
ther,noz the father his childe,oz the like, as they map do upon the other Statutes, 
And the p2ohibition here foz taking of rewards is very remarkable. 


C Soir punie a la volunt le Roy.] There woꝛds are expounded 
befoze upon W. I. cap.25. See che Sen 
And where both the ſaid Statutes conclude in effec concerning the puniſh» ,; ©, jracie 
ment, Et que le fra; this Ad addeth, Auxibien celuy que le purchaſera, come celuy $imile. 33 E. . 
que le fra, that is, both the gtver,and the taker. 32 H.8. cap. 9. 
Se the Statute of W.1. cap. 25. & 28. and the Statute of 28 E. 1. cap. 11, pgs F 
and lafſfly, the Statute of 32 H.8,cap.9. whereby all fozmer Statutes concern - f 1 f. 
ing maintenance, champertp, and imbzacery are confirmed, and commanded to ;. f s.cav.9. 
be put in due cxecutfon, and by that Statute excellent pzoviſions are made con: 
cerning the ſame. 


C Auxibien celuy que le purchaſera, come celuy que le fra.] , Chan 


And pet the party griebed may have his Acion againſt the purchaſer onely, tf periy 5 
he will. See the Statute 


We have bæn the moze bz{ef in expoſition hereof, becauſe we have treated 1 Sie 
of thts lubject beloꝛe in the expoſition of the Statute of W. i. cap. a f. & 28. and <,.* ; 


Stat. de Cha 
wall have moze occaſion to ſpeak hereof when we come to the ſaid Aa of 8 1 
28 E. 1. cap. 11. 


The cauſe wherefoze this Chapter was publiſhed in French, was, foz that the 
ſatd two Chapters of W.r. whereunto this Act maketh additions, were like- 


wiſe pabliſhed in French. 
Der Articuli ſuper Chartas, cap. 11. 


— — — — — —— 


CAP. L. 
© jay prædicta ſtatura incipiant conſervari ad feſtum 


Jan&ti Michaelis proximo venturum, ita quod occa- 
ſione aliquorum delictorum contra aliquod prædictorum 
ſtatutorum citra prædictum feſtum perpetratorum, pena de- 
linquentibus, de quibus mentio fit in ſtatutis, non infligatur. 
Super vero ſtatutis in defectum legis, & ad remedia editis, 
ne diutius querentes cum ad curiam Regis venerint recedant 
de remedio deſperati, habeant brevia ſua in ſuo caſu proviſa, 
led non placitent uſq; poſt feſtum ſancti Michaelis ſupradictũ. 


C Omnia prædicta ſtatuta incipiant conſervari, &c. 
This was verp juſtip added, to the intent that all men dwelling far oz ne: 
might be well infozmed of theſe Laws befoze they were punithed by them; the 
Parliament begun poſt Paſch, and hereby day was given untill the Feaſt of 
Saint Michael. 
g . : 5 E.; . 5. 2cH 6 
C Ad feſtum Sancti Michaelis.] Albeit there be two Feats of 33. 3 Hop. En- 
Saint Michael, Saint Michael the Archangel , and Saint Michael de monte \'p,,; oe ch. 


1. Part of che Ia 


tumba, commonly called, @aint Michaels in the mount in Cornwall; * — ſlitures, ſe, 99. 
ea 
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Canftbden Brit. 
136, 137. 


Fleta lib. 1. ca. 13 


Brac. li. g. fo. 413 


Wefim. ſecond. Cap. 50. 


Feaſt that is moſt notozious and of greateſt account is to be taken, and that is 
the Feaſt ol aint Michael th'Archangell celebꝛated on the 29. day of Sertem- 
ber, and not the Feaſt celebzated the 16. day of November. 

Note, that both were the Feaſts of Saint Michael th' Archangel, but the 
Feaſt of Saint Michael the 29. of September is the moſt notozious, both in 
Legall pzoc@dings,as Octabis Michaelis,&c.and never Otabis Michaelis Arch; 
and common eſtimation fo2 payment of Rents, beginning and ending of Leaſes, 
and the like. 


J Super vero ſtatutis in defectum legis & ad remedia 
editis, ne diutius querentes, cum ad curiam Regis venerint, 
recedant de remedio deſperati, habeant brevia ſua in ſuo 


caſu proviſa.] Ad remedia ; that is, when any the Statutes made at this 
Parliament pzovide remedy foz the party griebed , he Wall have an Acton 
grounded upon this Ac foz his relief therein; and theſe wozds Ad remedia] 
do diſtinguiſh them from thoſe Aas which give the penalty to the King alone. 
And hereupon they are called in ancient Anutho2s, Brevia remedialia, which are 
to be framed upon theſe Acts by learned men, whercof Fleta ſpeaking of the Pas 
ſters of the Chancery, ſaith , Ipſi autem collaterales & ſocii Cancellarii eſſe; 
dicuntur præceptores, eo quod brevia (eauſis examinatis) remedialia fieri ptæcipi- 
unt. And ſometimes thep are called, Brevia magiſtralia, becauſe (being out of 
courſe) it is a maſters piece to frame them as thep ought. 


T Recedant de remedio.] S befoze in the Expoſition upon the 
24. Chapter of W. 2. the like clauſe. 


—ẽ i — — — — — — — — — — 
— —_— 


Statutum 


W dees 


Statutum de Circumſpecte agatis, 
Editum eAnno 1, Edw. 1. 


EX talibus Judicibus Salurem. Circumſpecte agatis 

de negotiis tangentibus Epiſcopum Norwicenſem, et 
ejus Clerum, non puniend' eos ſi placitum tenuerint in 
Curia Chriſtianitatis de his quæ mere ſunt ſpiritualia, viz. de 
correctionibus quas Prælati faciunt pro mortali peccato, 
viz. pro fornicatione, adulterio & hujuſmodi, pro quibus 
aliquando infligitur pœna corporalis, aliquando pecuniaria, 
maxime ſi convictus fuerit de hujuſmodi liber homo. Item ſi 
Prælatus puniat pro cimeterio non clauſo, Eccleſia diſco- 
operta, vel non decenter ornata, in quibus caſibus alia pœna 
non poteſt infligi quam pecuniaria. Item ſi rector petat ver- 
ſus parochianos oblationes & decimas debitas vel conſuetas, 
vel ſi rector agat contra rectorem de decimis majoribus, 
vel minoribus, dummodo non petatur quarta pars valoris 
Eccleſiæ. Item ſi rector petat mortuarium in partibus ubi 
mortuarium dari conſuevit. Item ſi Prælatus alicujus Eccle- 
iz, vel advocatus petat a rectore penſionem ſibi debitam, 
omnes hujuſmodi petitiones ſunt faciend in foro Eccleſia- 
ſtico. De violenta manuum injectione in Clericum, & in 
cauſa diflamationis conceſſum fuit alias, quod placitum 
inde teneatur in Curia Chriſtianitatis, cum non petatur 
pecunia, ſed agatur ad correctionem peccati, & ſitniliter 
pro fidei læſione. In omnibus prædictis caſibus habet 
judex Eccleſiaſticus cognoſcere regia prohibitione non 
obſtante. 


J Circumſpecte agatis.] There was alſo at this Parliament holden 
at Weſtm' Anno 13 E. 1. a NAtit deviſed, called Circumſpecte agatis de negotiis 
tangentibus Epiſcopum Norwicenſem, et ejus Clerum. 

Though ſome have ſatd that this was no Statate, but made by the Pꝛelates 
themſelves, yet that this is an Aa of Parliament, it is pꝛoved not onely by our 
Boks, but alſo by an Ac of Parliament. 


7 De negotiis tangentibus Epiſcopum Norwicenſem. 
The Biſhop of Norwich is here put but foz example, but it extendeth to all the 


Biſhops within this Realme. 
© In 


Ror.Parl.z5E.3- 
Stat. 3. nu. 62. 
19 E. 3 juriſd. 28. 
27 Aſl.p.7.toH.4 
1. 12 H. 7. 23. 

Pl. Com. 36. b. 

2 E. 6. c. 13. ver. 
ſus knem. I. 4. fol. 
47. inter Palmer 
& Thorp, l.5.fol. 
67. I. 7. fol. 44. 


pl. Com. 36. b. 


4.88 (ircumſpete agatii. 
Glany.l.12-ca.21 - cls” a 
Bra&.s. fo.46;- © In Curia Chriſtianitatis.] So called, becauſe as in the ſecular 
— —— Courts the Kings Lawes doe ſwap and dectde cauſes, ſo in Ecclckafticall 
& ſxpe alibi. Courts the Lawes of Ch2ift ſhonld rule and direc, fc: which cauſe the Jud- 
Flera lib.6.ca.41. ges in thoſe Courts are Divines, as Archbiſhops, Biſhops, Archdeacons, gc. 
Regiſt.zz9. U. a. Linwoods wozds are theſe, In Curia Chriſtianitatis, i. Ececleſiæ. in =_ ſervantur 
Sue gays; leges Chriſti,cum tamen in foro regio lerventur leges mundi. In libro rubeo in 
glorum. li — Scaccat' inter leges H. i. thus it is contained, Sicut ant iqua ſuerat inſtitutione bor- 
IN. At, c. matum ſalutari Regis imperio vera nuper elt N recordatiore rmatum generalia 
| Linwoodde toro comitatuum placita certis locts et vicibus, &c. interſint autem E piſcopi, Com tes, 
compet.cap.Cir- vicedomini, Vicatii, Centenarii, Aldermani,Prztecti,Prapoliti,Barones,Vavalo- 
conn You dun resTingreviizet cæteri terrarum domini diligenter,intendentes, ne malorum im- 
Liber rub. in Cu.= punitas, aut gravionum pravitas, vel Jadicum ſubverſ o ſolita miſeros laceratione 
ſtod. rem. Re- confiniant. Agantur primo debita veræ Chriſtianitatis jura, ſecundo regis platita, 
gis. cap. 48. fol. 41 poſtremo cauſæ ſingulorum dignis ſatisfactionibus expleautur. 

: | And if any deſire to lo befoze the Conqueſt concerning thts matter, be map 
- py . Pop read amongſt the Laws publiſhed by King Edgar. Celeberrimus autem ex omni 
Lam. ve:bs ge. ſatrapia conventus bis quotannis agitor, cui quidem illivs Dioceſis Epiſcopus & 
nator, Alderman, Aldermanus interſunto, quorum alter jura divina, alter humana popu um 
or Elder man. i. edoceto, 
— 3 Thus much by rec ſon of this wezd Chriſtianitatie] having ben ſaid, let us 
Sherive, xp» return to our Ad. 


litus, ſeu cuſlos 


n Mere ſpiritualia. Sic dicta.quia non habent mixturam temporalium: 
They are here called were ſptrituall, toz that they habe no mixture of the tem 
pozalties, and becauſe they arc toʒtedions pro ſalute animæ. 7 
N | Britton ſaith, Que ſeint Eſgliſe eyt conuſance de juger de pure ſpititualite; 
5 og Pe % Herclie, ®chiſmes, holy Oꝛders. and the like are mere ſpirituall things; Note 
403, Kc. Filet 140 it appeareth by the conf {tation of John Strat ford, Archbiſhop of Canterbury ma 
cap.53-li.6ca.36. @pncdtn London Anno Domini 1 280, q. quidam etiam, &c. that adminiftration 
&.1.inwood cap. of the gods of a man dping inteſtate, was granted to D2dinaries, Conſenſu Regis 
rag pay e et magnatum regni Angliz tanquam pro jure et Eccleſiaſtica libertate ab olim 
many > Hy + extiterit ordinatum. And Linwood ſatth, that Pzobate of Teſtaments, De conlu- 
Sec hcreafrec in etudine Angliæ, et non de jure ecmmuni, belong to Court Chaiſtian: which J 
this Chyrer have added toz th2e cauſes, 
verbo Mortuz'y- x, That thcſe things being tempozall, and not mere ſpirituall, as our Ad 
, Sroed ohi lap, ſpeaketh, belonged not ab initio to the Court Chꝛiſttan. 
2, That the Cccleſiaſticall Judges derive their Juriſdiction therein by Par- 
liament, and thecutome of the Realme, and not from anp fozein power. 
13. And laſtlp. that here with our Recozds and Boks doe accozb and agr. 


2 KR. z tit. Teſtam. 
Tune Pro mortali peccato, viz. fornicatione, adulterio,&c.] 


ce hereafrer 
— — There be two examples put in particular of mæte ſpiritualty foz cozrecion of 
theſe offences. 

In ancient time the ings Courts, and ſpecially the Lets had power to en- 
qatre of,and puniſh foznication and adultery by the name of Letherwite, and it 
appeareth often in the Bo of Domeſday that the ing had the fines aſſeſſed fo; 
thoſe offences which were aſſeed in the Kings Courts, and could not be init 
Red in curia Chriſtianitatis. 


J Er hujuſmodi.] Theſe are to be taken foz offences oflike nature, as 
the two offences here particularly expꝛeſſed be, as ſolicitation of any womans 
chaftity, which is letter then theſe, and foz inceſt, which is greater; and here 

Linwood uli ſup. with anre&th Linwood, who expounding this Act ſaith, Non intelligas de omm 

Kennes caſe ubi mortali peccato, ſed de tali, cujus punitio de ſua natura ſpectat ad forum Ecclehialti- 

lupta. cum; nam ſi de ratione cujuſlibet peccati mortalis cognoſceret eccleſia, fic peritet 
temporalis gladii juriſdictio. 


C Pro 
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C Pro quibus aliquando infligicur pœna corporalis _ 


aliquando pecuniaria.] Here pæna pecuniaria muſt be intended by 

Wap of commateftion of penance, as it is clearly expounded by the Statute of Art. ſuper Chart. 
Articuli ſuper Chartas; Item ſi Przlatus imponat p xnam pecuniariam alicui pro cap. 3, 

Peccato, & repetat illam, regia prohibitio locum habeat : And ſo doth Britton N 11. b. 


take it. 5. N. B. 53.2. 
Vide Artic' contra prohibit” regiam Vet- Magna Charta, pro Cœmeterio Vet. Mag. Chart. 


non clauſo. | 
The Parichioners ought to repaire the incloſure of the Church-yard, becauſe Nepi * Ii 

the bodies of the moze common ſozt are buried there, and foz the pꝛeſervatton of 66, — 

the burlals of thoſe, that were, 03 ſhould have ben lohtles they lived the Tem: 

ples ofthe Holy Ghoſt : And cxmicerium is derived of the Greek verb e 

that is, dormĩo, and therfozecxmeterium eſt quaſi dermitorium,quia mortui dor- 

mite dicuntur uſque ad teſurtectionem. And alſo if the Charch-pard be not de⸗ 

cently incloled, the Church which is domus Dei cannot decently be kept, and ,__ 

therefoze this the Pariſhioners ought to doe per conſuetudinem notoriam & 68 ift. 4b. 

approbatam, and tbe conuſans thereof is allowed by this Ac. 


C Eccleſia diſcooperta, vel non decenter ornata. 
In the lame manner the Pariſhſoners by this Act ought to repaire the 
Church, foz that it is the place where Divine Serbice is celcbzated, and 
the bodies of the Pariſhfoners of the beſt quality are buried; in reſpect 
whereof this Law both allow the Eccleſtaſticall Court to habe conuſans 
thereof, and foz the pzoviding of decent oznaments foz the celebzation of 


Divine Service, 


C Eccleſia diſcooperta.] This is intended not onely of the body Regil.ubi ſupra, 
of the Church, which is parochiall, but alſo of any publique Chappell an» Aeneas, 3 


nered to it; but it ertendeth not to the pzivate Chappell of anp, 
though it be fired to the Church, foz that muſt be repaired by him that bath Revit. a4. 
the pꝛoper uſe of it; foz qui ſentit commodum, ſentire debet & onus ; and this 9 
the Pariſhioners ought to doe per conſuetudinem notoriam & approbatam, and 
tde conuſans thereof is allowed to them by this Ac, but the Chauncell is to 


de repaired by the Par ſon, ac. 
f 1 ' . Art' oh: 
C Oblationes, decimas debitas, vel conſuctas.] oblationes in 8 


the Canon Law arc thus dene: 8 Chart Art. Cleri 
Oblationes dicuntur quæcunque a piis fidelibuſq; Chriſtianis offeruntur Deo & cap. 1,2. 2 E. 6. 
Eccleſiæ, ſive res ſolid, five mobiles. Copter 


C Decimæ:.] It appeareth by the auntient Writ, De redo deadyo- anno 4 
catione decimarum, and by the like ancient Writ of Indicavit, whereof yon ,.” F. N. B. 30. b. 
map reade befoze in W. 2. cap. 5. verſus finem, that the right of tithes was tried * 18 E.z,cap.7. 
in the Kings Court. F. N. B. 30. g. 

And this appeareth by an Act of Parliament in Anno 18 E. 3 cap. 7. and it is 4 E. 3. 27 38 E. z. 
agreed in 4 E. 3. that befoze the @tatute ( meaning W. z. cap. j. every Parſon was . 33 Hl.. 0. 
duſted to demand tithes in Court Chztttian, EE Brac. ig. fo. 40 i. 

Beacon lib. 5. fol. 401. ſaith Quod decime funt ſpiricualicati annexz : and Pricubi ſupra. | 
Britton, who was Biſhop of Hereford,and learned, in the Lawes of this Realme, Neis, ap. 8. lol. 
treating of what things the Church hath conuſans,omitteth tithes. 138. having ſpo- 

Hereby it appeareth that the recitall in the Statute of 1 R. 2. that ken of cithes, ic 
purſait o; tithes of right eught, and of ancient time did pertaine to the 3 
Spiritaall Court , muſt ber intended by koste of fozmer Aas of * Parll- %% & ech 


ament, (as things annexed to the Spiritualty) as of W. 2. of this Ad made in 7 a Age Bato- 
R rer 13 E. 1. 1 & popato, 


af 


(ircumſpette agatu. : 
 Articuli Cleri, cap. 1, &c. 18 E. 3,cap. 1, 22 3 1 
13 * as 27 H. 8. Cap, 40, 32 H. cap · 7. in 0. 
ter 5 
13. ediall, perſonall, and mixt, and 
"facts = — — — tithes le the Statute of 
this Aa 
2 E,6. cap.I 3. t of aunclent time the Parſons did ſue 2» — 
And true it ts, — but if the right of tithes bad _ n —9 on, 
tithes in Court _ "ths Common L aw; and therefoze In _ fa g er 
— 2 a ect dien — dba tak that foz ſubtra- 
— hoes ot divers Aas of Parliament doth belong to 
anion o 
the Eccleſiaſticall Court. 


imandi, reall compoſitfon, 
C Vel conſueras.] wy this — * — — — — 
See the Act of 03 by pꝛeſcription, oꝛ cuſtome is — eva ta pars, the tenth part, and into 
2 EC. cap. 121 + two parts, in decimas —— — due by cuſtome & — — = 
29 E. 3. jarifdic. ; ſuetas, and t onep, 03 other duty, 
beitet fg,ge: in fatofamton oftithes; be this meds dime an: 
79. DoR. . 5K. h nſuetæ 
267. e bere called decimæ co this Aa. 
166, 167 — in Court CSI OY if of ancient — — 
There is alſo a res fo the Parſon 
bi ſupra bong given —— „ — — is alſo a god diſcharge 
— Succeſloꝛs in ſatiefadton of tithes —— — be cannot ſue in Court 
_ 9 0 = reall ſatisfaction you may reade 
— on Law : Ofthis | dibe 
Chaiftian , bat at the —_— was befoze the making of this Aa, an 
anotable Kecozd in 25 H.z. 5 
ick. aß H.z Co- eof ts this: T arſon of Swindon, 
cam lebe lers — — Foliot ——— ——— nb 
Viech, vare ſecutus eſt in Curia Chtiſtianitatis 8 tus placitum. & c. delaico feodo, ſed 
he Regiſter 6:C the Defendant — —— judicibus delegatis 3 
Sce the cg! r . , er icit u e « e la ot, . 
1 —_ or 0050 crc — in Walcot — — — * e 
hi farme of = ec vil peri inparachia de ini Eccieſe de Drnker ov deching Gent quit je 
Writ. antiquitus dederunt 2, acras prati Eccleha uas eadem Eccleſia adbuc haber, et 
dictus Thomas petit, et in eodem prato, 7 illud quod pradifus Thomas = 
—— ſemper hucuſque habuit, unde videtur in 1 de quo idem Thomas petit deci- 
— Regif decimas eſt in laico feodo, & quod pratum i Walcot, & de hoc ponit ſe ſuper pa- 
tion, Regiſt. f . C ſicut breve dicit & non in Alcot, be this verdla, 
fol. 38. 5 H.. 14. mas eſt in Draico ll tines being jopned,the Jury gave 
$E.4.14F.N.B. triam, &c. Whereupon ſevera incuria Chriſtianitatis de laico feodo prz- 
ent. that the ſaid Thomas _ — feni,of the ſaid meadoto — — 
— Tr WONT nk Eccleſiæ de Draicot dus: 
: eſſores ſui dederu : Eccleſia 
als of Fn — — rædict Thomas modo petit, et quas —— did 
That bou rati prodecima feni quam p found that the laid meado 
ly der bc ade oper hui böten e e n Plaintife i th 
tried by om- icot, gc. and thereupon judge ch Recoꝛd, 
e — that be ſhould recover 20. marks . _ —＋ 
39 E. 23141. pʒohibit ion, of and foz that it agreth with cn 
17 H. 5. 18. both foz the antiquity there » at large. * 
nnn leading caſe, J have recited the moze fpaſtare,foz the tithes wher 
„ A man ſeiſed of 8. acres —— d afterwards the owner —— 
* of mind v.s.tv.d. aſe 
Mich.26 & 27 El. be n Wall pap no tithes foz the 52 — 
— — — the l — decimandi: wow y 1 49. F. N. B. 53.8. 
t. 2617. Lords . 5 1 „F. 
eee 
ddt &c.. bis the M@tatute of 45 E. 3. 31 H, 8, 03d de modo decimandi 
. 2 E.6.ca, read of an ancient Conc which 
5. e dlicharge of Tithes. J have 
FO E. 4.10, 


CircumſpeHe agati. 
which is woꝛthy fo be read at large, whereof we will give pou the effect, Concor- 
dia fact inter Willum Mallet, & rectorem Lecleſiæ de Aure, Heyton, Bathon & 
wellen Dioces ex una parte, & nobiiem virum Johannem de Acton militem 
ex altera, de modo decimandi omnia in Parochia de Aure per conſenſum Epi ſcopi, 
& capituli Bathon & Wellen', unde placitum fuit prius in cur captum. 


PDummodo non petatur 4. pars.] go as at this day in caſe 
when one perſon of the pzeſentation of one patron demand Tithes againft an- 
other perſon of the pꝛelentation of another patron in Court Chzifttan, amount; 
ing to a fourth part, dc. the right of Tithes at this dap is to be tryed at the 
Common Law. 


J Mortuarie.] my, a corſe preſent. Mortuarium is a gift left by a man at 

his death, pro recompenſatione ſubtractionis decimarũ perlonalium, & oblationũ. 

Jn 2 H. 5. the opinion was againſt the Poztuaries, becauſe they were not 
contained in the Statute (meaning Artic' Cleri. ) 

There is no Poꝛtuarp due by Law, but onely by Cuſtome, which is pzoved 
by the wozds of this Ac, viz. Ubi mortuarium dari conſuevit. And thts Ad al- 
loweth the Conuſans thereof to Court Chziſtian. | 

Se the Dtatnte of 21 H.8.cap.6. where Poztnaries onght to be paid, fo2 what 
perſons, and how much, and in what caſe none is due. f 

Some have ſafd, that the King hath a Poztuarp after the deceaſes of every 
Archbiſhop and Biſhop ; true it is, that the King after their deceaſes bath fir 
things, viz. (to uſe the wozds of the Recozds) 1, Optimum 2 five pale- 
fridum ipſius Epiſcopi cum cella, & freno, 2. Unam chlamydem five clocam cum 
capella. 3. Unum ciphum cum coopertorio. 4. Unum pelvem cum lavatorio five 
aquar”. 5. Unum annulum aureum. 6. Necnon * mutam canum, quz (ſaith 
the Recozd) ad dominum regem ratione prærogativæ luz ſpectant, & pertinent. 

And there is a ſpeciall Writ that iſſuettz out of the Exchequer, after the de- 
ceaſe of the Biſhop, foz anſwering of the ſame. And in the Recozds this is 
called, Multa Epiſcopi, 03 Multura Epiſcopi, derived a MulRa, foz that it was a 
Fine, oz finall ſatisfaction given to the King, that they might have power to 
make their laſt Wills and Teſtaments, and to have the pꝛobate of other mens 
Teſtaments x the granting of Admintſtrations: foz true it ts that is ſaid, Nulla 
habebant Epiſcopi authotitatem prater eam quam a rege acceptam referebant jus 
teſtamenta probandi non habebant, adminiſtrationis poteſtatem cuiquam delegare 
non poterant, nec ipſi quidem teſtamenta facere de jute communi, dum id illis 
regnante Henrico 3. conce ſſum erat, & contirmatum vivente Edw. 1, &c. 

Linwood, who w2ote in the Kaign of H. 6. ſaith, Beneficiatus non foreſt reſtari 
de communi jure, ſed de conſuetudine in Anglia. | 

do as thts duty, which the Ring bath after the death of Archbiſbops and Bt: 
ſhops, is not any Poꝛtuery. 


© Si prælatus alicujus Eccleſiæ, vel ejus advocatus petat 


à rectore penſionem. This Act giveth Conuſans of ſuit foz a Penſion, 
when a Pꝛelate 02 a P2f0z demand a Penſion of a Parſon of a Church. 
But this muſt be intended of a Penſion which had bis eſence by ſome O2dt- 
nance made by the Oꝛdinary upon a controverſie foz Tithes, oz the like ; by 
which Oꝛdinance the Tithes are to be injoyed by the one, and he ts to pap a 
Penſion foz the ſame to the other: foz this Penſion, becauſe ft beginneth by an 
Eccleſiaſticall Ac, and by an Cccleſtafticall Judge, he may take his remedy by 
kozce of this Aa in the Eccleſiaſticall Court; but if a Penſion be clatmed by 
peſcription, there, ſæ ing a Writ of Annuity doth lye , and that pzeſctiptions 
muſt be tryed by the Common Law, becanſe the Common t the Tanen Law do 
therein differ, they cannot ſue fo2 ſuch a Penſion in the Eccleſtaſticall Tourt, 
no moze then if a Penſion be granted by Derd by a Parſon wtih the confent of 
the Pzioz and Dzvinary. 


Rrr 2 A WWrif 


49: 
M.9 E. 1. Incip. 


10. in com banc. 
Rot. 63. Sometſet 


* 
See W. 2. cap. 5. 


Riit. 00. 11 5. 
Arwve.C ler.cap 
10 H. 4. t. 
1.5. 1 2111? 
cap 6. 


21 H. caps. 


Inter communi. 
Hil. 2 K. 2. in 
SCacc poſt mo t. 
epiſ. Bath & Wel. 
Ti. 36 E. 3. ibid. 
poſt Mortem 
epilc. Cirenceſt, 
Hill ; E 4. ibid. 
Rot. 47. poſt 
mortem archiep 
Ebor. 

Mata cometh 
of the Frenci: 
word, Mute dr 
chien. 

Lib. Muhei Par- 
ker, publithcd 
Anno dom. 1573. 
Kot. clauſ. 5H.3 
m. 16. Kot. Pat. 
35 H. z. m. 1. 
Tir. de conſuet. 
Cap. 1.u!|15.to.1g 
See bctorc in this 
Chapter, vert © 
mere I iricualias 


Reg iſt. fol. 47. 
F. N. B. 52.b. 


1 E.. 1. 6E. 2. 
54, 57. 7 E. 3.40. 
41. 17 Eg. 32. 
19 E. z. Picſcri- 
pt ion 98. 316.3 
ibid. 26. 31 F 2. 
juriſd a6. 16 E; 
Annumy 24. 

40 K. 3. 3 b. 
Kegꝑiſt. 3 8.4. 1H 
4.68. 8 H. 6.22. 
7 F. 4 Diers. 
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Paſih. t4E t. in 
Ranc, Roi. 69. 
Leis eſt. 


7 NH. 3. P. ohibi- 
tin 30. 

; H-3. Prohibi- 
tion 29. 31E. 3. 
Bre.z58.M33E-3 
Rot. 23. Coram 
Rege caſus pris» 
ris Sancti crucis 
juxta turt im 
London. 

8 R. 2. Monſtr. 
des faits 184. 


Tr. zE. 3. Rot-190 
Coram Rege 
tilex. Bract. li. 53. 
tol. 401, &c. 
irit. 11. b. Re- 


giſt 34 


Artic. contra 
Prohi», Regiam. 
Ver. Magna 
Charta. Artic. 
Cleri. cap. 1, ;. 
11H. 481. 18H, 
66. 20 E. 4. to. b. 
Regiſt, 49. b. 

F. N. B. 4,5 Uk. 


Prohib. 30. Regi. 
49 a. Vide ſupra 
verbo Mortuary. 
Artic. cont, Pro- 
hibit. Regiam. 
Vet. Mag. Chart. 
Regiſt. 46, 47, 
&c. 54. F. N.. 
51. L. æk. 5. d. m. 
53˙4.f. 18. E. 4.6 


( ircumſpette. agatu. 


A Writ of Annuity maſt be bzought therefoze at the Common Law: and all 
this doth notably appear by a Judgment in the next per after the making of this 
Statute , where the caſc was, that the Abbot and Covent of Leiceſter did by 
their Deed under their Covent ſeal, bearing date Anno 25 H. 3. grant to the 
Abbot of Saint Ebrulſe and his ſucteſſours a peerly Rent 02 annaitp, foz certain 
Tithes granted by the Abbot and Covent of Saint Ebrulfe to the Abbot of 
Leiceller and his ſucceſſo2s ; foz which annuſty oz perly Rent (being granted 
out of no lands) the Abbot of Saint Ebrulfe bzought a Writ of Annuitp againſt 
the Abbot of Leiceſter : wherein the Judgement was, Et qua cognitio placiti 
petendi annuũ redditum directe ſecundum conſuetudinem regni ſpectat ad curiam 
domini Regis, & in ea debet hujuſmodi placitari, et prædictus Abbas de ſancto 
Ebr. petit quendam annual redd ſibi debitum per przd' contractum in præd ſcri- 
ptis contentum inter prædeceſſorem ſuum, & przdec' præd' Abbatis Leicelt et 
non aliquas decimas. Conſiderat eſt, quod prædictus Abbas de ſanct. Ebr recuperer 
de catero ptæd annuum redditum verſus przd' Abbatẽ de Leic', et ſimiliter arre- 
ragia ſua de tempore iſtius Abbatis de ſanct. Ebr', quæ taxantur per Juſtic' ad Ix. l. 
et Abbas de Leicelt' in miſericordia, &c. Poſtea venit prædict Abbas de Lei- 
ceſt', et ſatisfecit przd' Abbari de ſanto Ebr' de lx. l. ad tres vices, et etiam 
de alitsarreragiis przd' redditus uſq; ad hunc diem a tempore impettationis brevis, 
de tempote przd' Abbatis de ſancto Ebrulpho, &c. 

And upon this diverſity this Statute is well explained, and all our Boks 
reconctled. 

Se the Statute of 21 H. S. ca. 6. where Poztuartes ought to be paid,foz what 
perſons, and how much, and in what caſes none is due. 


De violenta manuum injectione in clericum.] gote a di- 


berſitp betwan a Spiritaall man of the Church conſecrated to the ſervice of 
God, and goods dedicated to Divine ſervice, 02 merly Eccleſtaſticall: foz lays 
ing of violent hands upon the perſon of anp, infra ſacros ordines, the Eccleſia- 
ſcicall Court hath Conuſans ; but foz the violent taking awap, oz conſuming 
of the Dznaments of the Church, oz goods dedicated to Divine ſervice, that 
Court bath no Conuſans, foz that is not given to them; as fo: taking away of 
the Bible, the Bok of Dibfne Service, the Chalice, and the like, oz foz the 
taking awap of an Image out of the Church; but remedy muſt be taken foz theſe 
at the Common Law, 

And J finde a Recozd that William de Brinckle recovered at the Common 
Law by verdict, againſt Otho Parſon of the Church of Belton, x. 1. pro ſubtra- 
Aione unius bullæ Papalis de ordinibus, alterius bullz de legitimatione 
et tertiæ bullæ de veniam exorantibus pro animabus anteceſſorum ſuorum. 
And pet theſe were accounted in thoſe dayes Spirituall; but by the ancient 
Common Law they have juriſdiction of no goods oz chattels, but ſach as be 
de teſtamento et matrimonio. 

And foz laping violent hands upon one of the Clergie, the end of that lat 
is onely pro ſalute animz, by Excommuntcatton , oz cozpozalt Penance: but if 
a Clergie man be arreſted by Pꝛoceſſe of Law, he cannot foz this ſue inthe 
Cccleſiaſficall Court. And if the Clerk ſue in Court Chzitan foz damages 
foz the batterp, be is in caſe of Premunice, fo in that caſe the Eccleſiaſtical 
Judge ought to pzoceed ex officio, onelp to cozrec the ſin. 


q In cauſa defamationis conceſſum fuit alias.] where it is 


ſaid here, Conceſſum fuir alias, by it appeareth that the Conuſans of defama* 
tion that concerneth meer Spiritaalty, was granted by Ac of Parliament. im- 
plyed by this wozd | Conceſſum| foz otherwiſe it could not be granted. 
Defamations granted to the Conuſans of Eccleũlaſticall Judges ought to 
have their incidents; Firſt, that it concerns matter mecrly Spiritual, as to 
tall him Yeretike,Schiſmattke,o2 the like: 2. That it concerns meer @piritnall 
matter onely. and not mixt with any matter determinable at the Comme — 


—— — 


* 
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3. Although the Defamation be meerly and onely @pirifuall, pet he that is de- : E. 420.33. 3. 
famed cannot ſae there foz amends oz damages, but the ſuit there voght to be Bre.912.15 ll. 
foz coztedtion of the fin, pro ſalute animæ, and they muſt expzefſe fn particular 2*- Lib. 4. fol. 20. 
the defamation in their Libell in Court Chziftian. * * _ & 
It a man give evidence to an Inqueſt to indict one, he cannot ſue foz this cle? a, 
defamation in Court Chziftian. CERN 
The Pztfoz of Laund libelledin the Spirituall Court againſt Robert Lee, and Tr. 19 H.3. Co- 
John Lee, foz calling the Pzioz Churls ſon, rotten churi, and cankerd charl, m Rege Spila. 
and a P30htbition was granted, foz the woꝛds concerned no Spiritual matter, Port. 
and therefoze he could not ſue foz them in the Eccleũaſticall Court, neither 
could he have any Action foz them at the Common Law, 
If a _ call one a perjured man, he muft take his remedp at the Com —— 
mon L M. zH. 8. 
7 late was in the Ccclefiaſticall Court ſoz calling one Falſe knave; and foz Rege Spilm. 
he ſame cauſe a Pꝛohibition was granted, and Knave ab inicio was no wozd of 23 E. 3. Stat. de 
t-pzoach, but ignified a man-ſervant, and a knave-childe a man-childe; and this ide fre 1 
tate was between March and Bele of Kent. Le bas. 


Pro læſione fidei.] This is to be underſtood where the thing te be r an.p.,. H. 
done is meer @pirituall,and neither Tempozall,noz mixt with the Tempozaltp, 15. 11 H.. 88. 
be tt reall oz perſonall, becauſe the Eccleſtafticall Court cannot hold plea of the 35 H. 6.29. 0E. 
pzincipall; and where they cannot bold plea of the pzincipall, they cannot hold el. 39. 
plea of the acceſſozy, Quia cujus juris (i, juriſdictionĩs) eſt principale, ejuſdem ju- Brat. lib. g. fol. 
ris erit acceſsorium. 491. & 406. b. 

And again, Juriſditionem non mutat fidei interpoſitio, ſacramentum præ- 
ſtitum, nee ſpontanea renunciatio partium, &c. Et illud idem dicendum erit de 
debiris, et catallis quæ non ſunt de teſtamento, vel matrimonio 

Poze ſhall be ſaid of theſe matters when we come to the Statafe of Artic. 

Cleri, Anno 9 E.z. Vide R. Bok of Entries, 444. Vide Vet. Magn' Charr', part 2. 
fol.70, Prohibitio fonnata de Star. Articuli Cleri. 


Statutum 


494 


Cao OS SASSSRRO 0000880008 haps 


Statutum de quo Warranto, 
Editum eAnno 18 Edw.1. 


_— 


Statutum de quo Warranto novam Anno 18 E. 1. qualiter brevia 
de quo Warranto debent terminari, & de cætero terminari. 


Uia brevia de quo warranto et etiam judicia ſupet 

placita eorundem reddend' diutinam ceperunt dila- 
tionem, eo quod Juſticiarii in judiciis illis reddendis de vo- 
luntate domini regis non fuerunt hucuſque certiorati: Idem 
dominus rex ad parliamentum ſuum poſt Paſch. apud 
W'eſtm', anno regni ſui xviii. de gratia ſua ſpeciali, & pro- 
pter affectionem quam habet erga Prælatos, Comites, et Ba- 
rones, et cæteros de regno ſuo conceſsit, quod omnes de 
regno ſuo quicunque fuerint, tam religioſi, quam alii , qui 
per bonam inquiſitionem patriæ aut alio modo verificare 
poterunt, quod ipſi & anteceſſores eorum vel prædeceſſores 
uſt fuerint libertatibus quibuſcunq; de quibus per brevia præ- 
dicta fuerint implacitati ante tempus regis Rich conſan- 
guinei ſui aut toto tempore ſuo, et hucuſque continuerint: 
ita quod libertatibus illis non ſunt abuſi, quod partes adjor- 
nentur ulterius uſque certum diem rationabilem coram eiſ- 
dem Juſticiar': infra quem dominum regem adire poſsint 
cum recordo Juſtic' ſigillo ſuo ſignat et redire. Et do- 
minus Rex confirmabit per literas ſuas patentes ſtatum eo- 
rum. Et illi qui non poterunt ſeiſinam anteceſſorum ſeu 
prædeceſſorum verificare eodem modo, quo prædictum eſt, 
deducantur & judicentur ſecundum legem & conſuet regni. 
Et illi qui habent chartas regales ſecundum chartas illas ju- 
dicentur. Præterea dominus Rex de gratia ſua ſpeciali con- 
ceſsit, quod omnia judicia quæ reddenda ſunt in placitis de 
quo Warranto per Juſtic ſuos apud Weſtm' poſt Paſch' 
prædictum, & pro ipſo domino Rege ſi partes quæ amile- 
runt ad ipſum dominum regem revenire voluerint, tale ha- 


bebunt remedium de gratia domini regis ſicut ſuperius (cri- 
ptum 
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m eſt. Conceſsit etiam idem dominus Rex ad parcend' 
miſis & expenſis populi de regno ſuo : quod placita de 
Quo warranto de cztero placitentur & terminentur in iti- 
nere Juſtic', & quod placita adhuc pendentia readjornen- 
tur in ſingulis com* ſuis uſque adventum juſticiar in 


partibus illis. 


The miſchfefe befoze this Statnte,as here it is rehearſed, was that there hav 
been [divtina dilatio| in Writs of Quo warranto, becauſe the Judges would not 
pzoceed to judgement (thr ſame being finall) without being certified de volun- 
tate Regis by the Mrit de libertaribus allocandis, which was not oncly a great 
delap, bat a great charge to the Subject : But the truth ie, that this Kings Df- 
ficers to get thanks of the King by filling of his cofers, cauſed very many Writs 
of Quo warranto fog liberties to be bzought ; fo2 where it is ſaid fn our 
Chzanicles,that thoſe Writs of Quo warranto were foz lands and tenements, 
therein they are miſtaken, foz it appeareth that aftcr, that is to ſap, in the 31. 
peare of his raigne the King did bzing a Quo warranro againſt the Lady of S. 
to know by what warrant ſhe claimed to hold the Pannoz of C. which belonged 
to his Crown, as that which ol ancient time was ancient demeſne; and there it 
is affirmed and not denied, that this was the firſt Writ that ever was 
ſen to be bzought foz lands: Bat certaine it is, that there were an erceding 
number of Writs of Quo warranto bzought as well againſt the P2clates and 
other of the Clergy » as againſt the Robles and others of the Realme foz 
their liberties , franchiſes, and patviledges , foz that partlp by length and 
pzoces of time, and partly during the troubleſome times and civill bzoiles and 
wars in the raignes of King John and H.z. many of their Charters, Recozds 
of allowances, and other evidences and muniments were deſtroyed, waſted oz 
made away ; amongſt others a Quo watranto was bꝛought againſt John Warren 
Earle of Surrey, who appearing befoze the Juſtices ſpake boldly and ſtoutly 
againft this ki::de of pzoceding,as our Hiſtoʒies dos tclifle, 

Certain tt ts, that as well the Lozds Spirituall and Tempozall, as the Com- 
motis aſſembled in this Parltament did complain hereof to the King, and be⸗ 
ſought him that he would be pleaſed of his grace and favour, foz it was a legall 
courſe which was attempted and pꝛoſecuted in the Kings name, but a matter of 
great rigour and cxtremity invented and eagerly followed by his Dfficcrs, to 
the gener all diſt afte and griefe of the whole Redlme, 

The noble and wife Bing knowing that ſummum jus was ſumma injuria, and 
not intending to take advantage ofthe extremity of his Laws in ſo hald a caſe 
did of his grace andfavour (foz ſo the Act ſpeaketh) Ex ſpeciali gratia et etiam 
propter affectionem quam habet erga Przlatos, Comites, Barones, & cæteros de 
Regno ſuo, pzovide dy this Ac remedy foz the ſaid miſchieſe. 

Bracton and Flera treating of a Quo warratto, both of them almoſt cotidem 
verbis ſapen, Eſt etiam alia atio, quæ dicitur duplex, in uno brevi,& ubi duæ con- 
currunt actiones, ſcilicet in perſonam, et in rem: primo in perſonatn, quod quis fir ad 
reſpondendum quo warranto teneat aliquam libertatem ſeu aliam rem. In rem, 
cum præterea addatur in, fine quam Rex clamat ut jus & hæreditatem ſuam vel 
eſchaetam ſuam, vel de antiquo dominico Coronz ſuæ, vel hujuſmodi, vel quam 
talis clamat in N. contra coronam et dignitatem Regis. 


C De gratia ſua ſpeciali.] This,as bath bæn fad, is an Ad of 
grace, foz it bindeth the King in this particular of his pzerogative Quod nullum 
occurtit Regi, foz by this Act continuantce of poſſeſſion of liberties from 

the beginning of the raigne of R. 1. till this Ad, which was under an dundze 


yeares, ſhould be a barre to the Crown, if ſo it were found by 2 
on, 
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31 E. 1 bfe 836. 
Vide Bract. 5 

267. Polydor, 

Trivet. Abing- 
don. Hollingſ. 

pag · 280. a. b. 
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Firſt part of the fon, Which was the time of pzeſcription that bound the Þabſect in caſe of 


Iaſtit · ſect. 190. 


2 E 3.28, 29. 
Roger Morti- 
mers Caſe upon 
this branch, 


2 F.z.ubi ſupra. 


31 E.1-bfc 886. 
BraGt.ubi ſupra. 
Tr. 29 E. I. co- 
ram Rege. Rot · 3 
the Biſhop of 
Duchams Caſe. 


pꝛeſcription. 
C Qui per bonam inquiſitionem patriæ, vel aliquo alio 


modo verificare poterint, &c.] This is as much to ſap, as to pzove 
by inquiſition,oz veroic of the Country, whoare to enquire of the fac, that to, 
of the poſſeſſ{on by the time afozeſaid, oz to pzove by matter of Recozd (whereof 
Juries are not to enquire) that fs, by allowance befoze Juffices in Epꝛe, at. im- 
plied neteſlarily in theſe wozds, Vel aliquo alio modo] that muſt be alio modo, 
then by matter in fait inquirable by the Countrp; ſo as albeit it be ſafd, that a pol · 
ſeſſion of liberties warranted alſo by allowance is within this Statute, that 
doth not exclude, but that a poſſeſſion found by {nquiſition is within the expzelle 
letter and meaning of this Aa. 


C Libertatibus quibuſcunque.] bis extends to all liberties, as 
well to thoſe that lie in point of Charter: as conuſans of pleas, felons gads,and 
the like; as tothoſe that map be claimed by pzeſcription, as waife and ſtrap, and 
the like. 

The remedy is confozmable to the miſchiefe, foz the miſchiefe was, as hath 
ben lald concerning liberties, and not concerning lands; and the Quo warranco 
was framed fo2 franchiſes which belong to the Crown, and ſuch as the Subject 
hath,are derived from the Crown, Libertates regales ad coronam ſpeRantes ex 
conceſſione regum a Corona exierunt. 


C Ante tempus conſanguinei ſui Ric. aut toto tempore ſui.] 
This is King Richard the firſt, and here is called conſanguineus, betauſe the 
King derived not lineally from him, foz he was elder bzother to King John, who 
was Grandfather to King Edw.1, Note here this disjunatbe [aur] ſs as the 
— — as hath been laid, in the caſe of a Subjec is the time limited 

p this Ad. 


¶ Ita quod libertatibus illis non ſunt abuſi.] This cate 
extendeth not onely to miſuſer, diſuſer, and non-uſer of liber ties, but to faux 
claime oł them, and the like. 


C Regem adire poſsint cum recordo. ] were is an excellent 
pattern, that the King be intoʒmed by the Zudges, and by theR ecozd it ſelf,befoze 
de make any graunt oz confirmation thereof; ſo carefull were thep in thoſe 
— that the King, befoze he paſſed anp thing, might b& trulp in- 
ozmed. 


C Et dominus Rex ſtatum eorum affirmabit. ] xn tbote dayes 
ſach laith were given to verdicts of twelve men, as they were vere dicta, and 
dicta veritatis, ſo ag upon one inquiſition,ec. the King by this Ac was to affirme 
the liberties acco2ding to the verdic,qc. 


C Deducantur & judicentur ſecundum legem comunem.] 


That is accozding to the Kings pzerogative of nullum tempus occurrit Regi. 
Hcrebp it appeares that the Kings pzerogative is part of the Law of England, 
and compzehended within the ſame. 


C Et illi qui habent Chartas regales ſecundum Charras illas 


et earundem plenitudinem judicentur. ] pere is an extellent rule ton 


conſtrua ion of the Kings Letters Patents, not only of liberties but of _— 
, 
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ments,xother things which he may la wlully grant, that they have no fri 02 nar, Lib g. Cl c,c. 


rownterpzetatton foz the overthzowing of them, Sed ſecundum earundem ple- 


nicudinem jadicentur, that ts, to have a liberall 4 favour ble conſtrudion foz the 
making ol them avatlable in Law, uſq; ad plenicudinem,fo2 the honoz of the ing. 


Alſo hereby is implied that they arc to be conſtrued ſecundũ each plenitudinem, 6 


that is, as fully and benefictally as the Law was taken at that time when they 
were mide: and certatalp theſe auncient Laws were diredions to the ſages cf 


the Law, fo2 the conſtructon ofthe Rings Charters, and Letters Patents, as it 
appearcthia our Boks, 


C Præterea dominus Rex de gratia ſua ſpeciali conceſ- 
fit, quod omnia judicia que reddenda ſunt in placitis de Quo 
warranto per Juſtic” apud Weſtm' poſt Paſch prædict', 
& pro ipſo domino rege, ſi partes quæ amiſerunt ad ipſum 
dominum regem revenire voluerint, tale habebunt remedi- 
um de gratia domini regis, ſicut ſuperius eſt concefſum.] 
This was a ſpeciall grace indæd ofthe King, that though jadcoments had ben 
given in any of hts Courts at Weſtminſter ſince the ſeaſt of Faſter in Pleas of 
Quo warranto foꝛ him againft any of his Sabſeds, (which judgements in Law 


ag alnſt the Dubieas were finall)yet,thoſe judgements not wit hſtanding,the par · 
tles grie ved would be within the remedy of this Aa. 


C Concelsit etiam idem Dominus Rex ad parcend' miſsis 
et expenſis populi de regno, quod placita de Quo watranto de 


cxtero et placitentur et terminentur in Itineribus Juſticiar'.] 


The coſts, charges, and expences of the Subjecs in theſe caſes were excefſive, 
and there ſoze, to met worth this miſchicfe, and thit the Subject might receive 
Juſtice in his own Country, as ft were at his owne do1cs, tt is like w ſc of the 
Kings ſpectall grace that Pleas of Quo warranco ſhould be heard and determined 
in the Epzes of the iuffices. 

Of thts b2anch we finde a notable c ſe in our Boks, and 3 will cite the caſe 
as J finde it of Kecozd, and as it map be gathered in our Boks, The Archbf- 
ſhopof York was in potion et Pꝛiſage cf Wines in the Pozt of Hull, and in 
the raigne of E. 2. in the time of John Archbiſhop, the ſame fr.mchiſe w is ſeiſed 
intothe Kings hands; after the deceaſe of John Archbiſhop, William Archbiſh p 
his ſutceſſoʒ ſued in Parliament in the raigne of E.z. by Petttion of right to be 
reſtozed to the ſafd Franchiſ-; and afterword by Parltament the Pettticncr was 
reſtozed to the poſſeſſion of the ſaid Franchiſe, and by the ſame award it was 
adjudged that the ſafd William Archbiſhop the petitioner ſhould ant wer tye King, 
when and where he pleaſed; and the like a was made upon the petition of 
the ſald William Archbiſhop in the Parlfament the mozrow after the Feaft of 
$, Katherine in the fourth yrare of the ſame King; whereupon the King brought 
aWritof Quo warranto againft the ſaid William Archbiſhop returnable in the 
Court ol Common Pleas, to know by what warrant he claimed to have Pz#- 
lage of Wines in the Poze of Hull; Parning that famons Serjant (who after was 
Chiefe Jaſfice, and after that Logd Treaſurer of England, and laſtly Lozd 
Channcelloz of England) cf Countell with the Archbiſhop , pleaded to the 
juriſdiction of the Court, and demanded judgement, if the Archbiſhop ought to 
make any anſwer there, foʒ that Ring Edward, Grandfather of E. 3. made a Sta⸗ 
tate (tntending thts Statute of 1 8E.1. which pzovided, that the Plcas of Quo 
warranto ſhon!d be pleaded befoze Juſtices in ©yze fn the Connties, and that 
it was oꝛdatned by a Statute made in the time of King E. 3. at his Partiament 
at Northampton ( whtch was in z E. 3.) KT by a Writ under the — 30 

vp 
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Pivy Seale, no diſturbance ſhould be that comm on right ſhould net bg donelo 
al, and wee intend not (ſaith bee) that againſt the ſaid Statute , which 
is a Law common to all, that wee ought to anſwer in this Court. The 
matter concerning this Act of 18 E. 1. was not denied, but Sir William 
Herle Chieſe Juſtice , that gave the rule, relying upon the award in Par- 
lament , that the Archbiſhop would anſwer the King when and where 
bee would, and there it fs ſaid, that the award of Parliament was 
the higheſt Law that could bee, and thercupon Serjant Parning anſwe- 
red over, 

Now When Julkices in Epze ceaſcd, then this bzanch foz the eaſe of 
the @ubjea , and foz ſaving of their coſts, charges, and erpences, loſt 
bis cffect, foz with Jultices of Epze this bzanch lived, and with them 
it died. 

Dome have ſappoſed that Henry the ſecond, did firſt inſtitute Juſtices in 
Eyꝛe, whereof one ſaith, Juſticiar ii Itirerantes conſtituti per Henr. 2. 1 Qui 
diviſit Regnum ſuum in ſex partes, per quarum ſingulas tres Juſticiarios Iti- 
netantes conſtituit; and they likewiſe agree, uod hoc inſtitutum ſub Edwar- 
do 3. evanuit. 

Wherein how men otherwſſe learned, but not skilfull in legall antiquities 
have miſtalien both theſe points, we ſhall in a wozd oz two ſatisſte the learned 
Reader, 

Thcſe Juſtices Ftineronts, were alſo called perluſtrantes; thep were firſt 
inſtituted ad dilationes amputandas, & ad ſubditorum labores, ſurnptuſque 
ſublevandos. 

It appeareth by the Mirror, who had ſ&nc the old Rolls in the raignes of 
anctent ings, and namclp of Bing Alfred, and wzote of the Lawes from the 
time of King Arthur, who ſaith , Que ,auncientment- ſoloient les Royes en 
proper perſons eroer de paiis in paiis pur inquiter, Oier & Terminer les peches, 
& pur redreſſer de torts, & ceux queux ne ſont my attaine en tielz Eires 
des per ſonel treſpaſſes fait: avant remeint al judgement de Dieu. Et puis 
pur multiplication de peches ne purront my les Royes touts faire per eu. 
meſmes & pur ceo ilz envoieront lour Comiſſaries, que ſont ore appels Juſtices 
errants, que nount power de Oier & Terminer nul perſonel treſpaſſe ſorſque 
pur chole attaine, & nient termine in le darraine Eire ou puis fait, (which 
agreth with our Boks ) and further ſaith, Eſtoiet auncient ordein que les 
Royes per eux, ou per lour chiefe Jultices, ou per Juftices generals a touts pleas 
Oier & Terminer erraſſent de 7. ans, in 7. ans per my touts Counties pur te- 
ceiver les Rolles de touts Juſtices aſſignes, des Coroners de inquiries, des eſchea - 
tors, de Viicounts,de Hundreders, de Bailies, & de touts Seneſchals, &c. And again, 
Cheſcun paiis ſoloiet deſtre garnie per 40. jours per generall ſummons, &c. All 
which agreth with our Boks; and after he latth, Abuſion eſt que Juſtices 
& lour Miniſters, que occient le gent per taux judgement, ne font diſtreints al fere 
de autres homicides, que fiſt le Roy Alfred que fiſt pender 44. Juſtices in un anne 
tant come homicides pur lour fam judgements : And there he nameth thoſe 
cozrupt Juſtices, which is to be intended of Juſtices Itinerant, ſoz there were 
not ſo manp reſident, 

And the inffitation of Juſtices Itinerant, and the circuft of Juſtices in the 
Countries had his ground from holyScripture,foz there it is ſafd, Judicabat quo- 
que Samuel Iſraelem cunctis diebus vitæ ſuæ, & ibat per ſingulos annos cit- 
cuiens Bethel, & Galgala , & Maſphatti; & judicabat Iſraelem in ſupradi - 
Qis locis, revertebaturque in Ramatha; ibi enim erat domus ejus, et ibi ju- 
dicabat Iſraelem. 

As to the ſecond point, that Juſtices in Epze ſhould ceaſe in the 
raigne of Edward the third, they have not onelp erred in fonte, but in 
fine alſo, foz thep ceaſed not in the raigne of king Edward the third, 
foz it is enacted by Ad of Parliament after that Kings raigne, (in 
reſpect of the troubles and fozeine affaires) that no Epies _ 
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be holden during two peers ; and after in 16 R. 2, that no Epze ſhould be 1 Pack 
holden till the next Parliament ; but thus much in a cafe ſo evident ſhall ſas An. C K a. 56. 
fice. We have added thus mach, not of corfoſitp, noz of a ſpirit of contradi · 16 R. 2. nu. 13. 
ation, but foz two reſpects; the one, that when our Hiftozians do meddle with 

any Legal point, oz matter concerning the Law, we would adviſe them, that 

they would befoze they wzite, conſalt with thoſe that be learned, and appziſed 

in the Laws of this Realm: the other, that truth might be manifeſted, and 


evail. 
® Eat hereof moze largely ſhall be ſpoken in the Treatiſe concerning the Ju- 
riſd{ction of Courts, 
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Statut. de VVeſtminſter 3. Editum 
Anno 18 Edw. 1. Ad Parliamentum poſt 
feſtum Hil. & Paſchæ. 

In the Parliament Roll it is intituled, 

Statutum Regis de terris vendendis & emendis, 


— — — —_— 


— —— ———— 


T is called the Statute of Weſtm. 3. becanſe two notable Parliaments had 

been befo2e holden at Weſtminſter , the one called Weſim, 1. and the other 
called Weſtm. 2. Jn reſpect whereof, and of the excellencte of it, this Parlia- 
ment being holden at Weſtminſter, is called Welim. 3. 


— — - 
— — 


CAP. I 


Uia emptores terrarum & tenementor* de feodis Ma. 

gnatum & aliorum dominorum in præjudicium eo- 
rundem, temporibus retroactis, multotiens in feodis ſuis 
ſunt ingreſh, quibus libere tenentes eorundem magnatum & 
aliorum terras & ten ſua vendiderunt, tenend' infeod ſibi 
& hæredibus ſuis de feoffatoribus & heredibus] ſuis, & non 
de capitalibus dom feodorum, per quod iidem capitales do- 
mini eſchaetas, maritagia, & cuſtodias terrarum & tenement 
de feodis ſuis exiſtentium ſæpius amiſerunt: quod quidem 
eiſdem Magnatibus & aliis dominis quam plurimum du- 
rum & difficile videbatur, & [ic] ia hoc caſu exheredatio ma- 
nifeſta. Dominus Rex in Parliamento ſuo apud Weſtmon 
poſt Paſch. anno regni ſui 18. videlicet in quindena Sancti 
Johan. Bapt. ad Magnatum regni ſui, conceſlit, 
providit, & ſtatuit, quod de cætero liceat unicuique libero 
homini, terras ſuas, ſeu tenementa ſua, ſeu partem inde ad 
voluntatem ſuam vendere , ita tamen quod feoffatus teneat 
terram illam, ſeu tenement” illud de capitali domino feodi 
illius per eadem ſervitia & conſuetudines, per quæ ſeoffator 
ſuus th prius tenuit. 


C Quia emptores terrarum, &c.] The canſe of the making ol 
this Statute, appeareth by the Pꝛeamble, and by that which bath been ſatd * 
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the Expoſition of the 32. Chapter of the Statute of Magna Charta; where 
alſo the pꝛincipall parts of this Ad are explained, yet ſome things are thereunto 
neceſſarily to be added. 

At the Common Law, if A. had made a feoffment in fee to B. Reddend' inde, 31 Af.p.20.:8.; 
ſive Tenend' de ſe & hæredibus ſuis per 6.d. pro omnibus ſervitiis, & tac* capita 33: 49 E.. 10. 
libus dominis feodi pro przdi&t' A. & hæredibus ſuis omnia ſervitia debita, &c. 

Jn this caſe by the firſt Reddend' oz Tenend' the land had been holden of the 
Feoffoz, and all the ſervices due ſhall be done to bim; fo to do ſervice foz a 
man, fs to do it to him; qui pro me aliquid facit, mihi feciſſe videtur. 

Ik the Tenant had made a feoffmcnt in fee befoze this Statute generally, ; as. 33 E. z. 
without reſervation of any tenurc, the feoffee ſhould have holden of the Feof- 4onuicy 52. 
ſoz, as he had held over; Foz example, ik he had holden by Knights ſerbtce, the * "x 45E3 
Feoffce by creation of Law had holden by Knights ſervice of the Feoffoz, in 
reſpect of the tenure over by him; and therefoze if the Loꝛd had confirmed the 
eſtate of the Feoffoz, viz. the Pelne, to hold by ſealty onely (which was Hocage) 49 E 3. 10 
the tenure between the Tenant and the Feoffoz ſhould be @ocage alſo, be- 
cauſe the tenure created by Law followeth the tenure, in reſpec whereof it 


was created. 


C Quod de cætero liceat unicuique libero homini , ter- 
ras ſuas, ſeu tenementa ſua, ſeu partem inde ad voluntatem 


ſuam vendere.] By the Common Law, the Tenant might have made a 1 
feoffment in fee of the whole tenancte to be holden of the chief Loz3d; but not- 2 oy: Jil. 5 wg 
withſtanding the Lozd might, during the life of the Feoffoz, take him foz his 12 E. 4.16. lib. . 
Tenant, and avow upon him (in reſpect of the fozmer fealtp, ſervice, and pzt- sol. 23. Walkers 
vitp) albeit the Feoffee gave notice, and tendzed him all the arrerages, which cafe. 


now this Statute hath altred. 
See the Expoſition upon the 32. Chapter of Magna Charta. Mag Chart.c.33 


Mag. Char. c. 3 2. 


C Vendere] Is here not onelp taken foz a ſale, but foz any alienation 
by gilt, feoffment.fins, oz otherwiſe : Bat ſale was the moſt common aCurance. 


C Libero homini.] i. Libere tenenti; to every Free-holder. Hereby 
are excluded not onelp nativi,but alſo native renentes, Copp:holders,0z Tenants 
at will, accozding to the cuſtome of the Pannour. 


C Ita tamen quod feoffatus teneat terram illam, ſeu tene- 


mentum illud de capitali domino feodi illius.] The generall 
wozds of this Act take not awap neceCary incidents, as that the Feoffee of all, 
0; of part, ſhall give notice, and tender the arrerages befoze the Lozd Hall be 
compelled to abow upon him: neither do theſe, o2 the fozmer wozds De cætero 
liceat] take away the fine foz licenſe of alienation, 4c. of lands holden of the 
Ring in capite, fo2 that belongeth to the King by the ſald Statute of Magna 
Charta. Be Magna Charta. cap. 32. 

Theſe generall wozds have a tacite exception, viz. unleſſe all the Lozds 27 H. 8.26.2 E. 2. 
meditate and immediate do aſſent thereunto; foz, Quilibet renunciare poteſt be- Avowry 185. 
nefic juris pro ſe introdu&. Ws 


C Capitalis dominus] Is here taken foz the nert immediate Lozd, 
and ſo by degrees upward to every Lozd Paramount, albeit the Ac ſpeaketh 
in the ſingular number: and it is to be known, that all the lands and tene - ; 14.5.,.8 E.;. 
ments in England are holden either medfately oz immediately of the King, and 283. 17 E. 3. 59. 
therefoze he is Summus dominus ſupra omnes. 46 . — 3 
Ik the King be Lo2d, A. eine, C. elne, and Tenant, the Tenancie com- . mY * 
eth to the hands of the King by fo2feiture oꝛ convepance, the King granteth the ca Bodem Ihr. 


lands to another in fee, [Tenend' de capitali domino per ſervitia debita, & con- fol. 130, 131. 
ſueta Bewlics caſe. 


4 H. 6. 20. 8 E. 4. 


12. 


Mag. Chart. c. 3 2. 
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ſuera] this grant ſhall revive not onely the tmmedfate ferure of C. but of A- 
and of the King alſo, albeit the Tenend' de capitali domino be in the ſinenlex 
number, as here the Statute ſpeakethj ) pet is it as nuch as capitalibus dominis. 


C Per eadem ſervitia & conſuetudines, per quæ feoffator 


— ſuus illa prius tenuit.] A. holdeth lands by Knights ſervice, and atveth 
i8E.3.7. 31 E.. the ſame to B. in tail, to hold of him in Soc age: B. maketh a feoffment in fce, the 
Gard 116- 48 E. Feoffœ ſhall not hold of the Lozd in @ocage,as the Feoffoz held, but by knights 
3.8.1 Hl. 5. 5E. 48 ſervice, as A. the Donoz held: fo by the feoffment the reverſion in fee holden 
age 1 in by Knights ſervice is dzawn ont of the Donoꝛ, and paſſcth to the Feoffee ; and 
communi banco, the Feoffee in this caſe cannot hold of the Donoz; and thts caſe is not againſt 
in Wyars caſe. the letter of the Law, but within the intent and meaning thereof ; foz the mean: 
Per cur' which T ing ot this Law was, that the Feoffec ſhould hold of the Lozv, as the Feotfoz 
_ and obſer- did when the Fcoffe held of the ſame Lozd : and thts A was made to; the 

; advantage of the Lo2ds ; and thcrefoze in conſtrudton the Feoffe ſbell hold, 

not as the Feoffo2, but as the Donoz held, 

If the husband ſciſed of land in the right of his wife make a fcoffment in fee, 
the Feoffee ſhall hold as the wife held, foz the husband had nothing but in 
her right, 

Alſo if the Tenant that holds by pꝛiozity make a feoffment in fce,the Feroffie 
ſhall not hold by pꝛiozitp; foz this Ac ſatth, Per eadem ſervitia, by the ſame (ers 
vices, and not accozding to every coilaterall quality, 

i Part of the In- If CTenant in Frank almoign alten in fee, that Feoffie Call not hold of the 

Liegt ds. A 63 per eadem ſervitia, albeit he be a man of the Church ; but he ſhall holy of 

— * the Lozd by fealtp onelp : ſoʒ by the firſt woꝛds of this Aa he ſhall hold of the 
Lozd, bat he cannot hold of the Logd per eadem ſervitia, becauſe it ts againſt 
the nature of the tenure in Frank almoign, to hold of any but of the Donoz oz his 
heirs; and generall wozds of an Ac ſhall not be taken to wozk anp thing againſt 
the nature of the thing, oz the rule of Law; but he hall hold by fealty onely, 
which was as ſre a tenure,and as neer to the fozmer,as can be, and therefoze by 
tonſtrua ion | eadem ſervitia the ſame ſervices ſhall be taken as neer the ſame 
ſervices as map be. 

45 E.3. 15. b. And this Aa extendeth to lands holden by kee fearm. 


Mag. Chart. cap. C Conſuetudines] 28 here taken foz fervices, as in the Writ De 
zo. verb. Com conſuetudinibus & ſervitiis, and not foz cuſtomes. 
ſuetud. mower . If the Peſne releaſe to the Tenant, the Tenant ſhall hold per eadem ſervitia 
— — A : 117. & conſuetudines, as the Peſne did; and ſo if the Tenant infeoffe the elne, the 
51.46 7 E.. i: Peſne ſhall hold per eadem ſervicia, as he did befoze : and ſo it is if the tenancie 
come to the meſnalty by Ad in Law as by eſcheat 02 deſcent, the Peſne ſhall 
hold per eadem ſervitia & conſuetudines, as he held befoze ; foz albcit the Te- 
nure between the Tenant and the Peſne in theſe caſes be extind, pet the 
"3, "og Paramount, which alſo was iCatng out of the tenancis, remain- 
g d 
10 ATp.29.W.-: I there be Lozd Seine, Meine, and Tenant, and the firſt Peſne dyeth with» 
cap · g. Le caſe de out heir, and the meſnaltp eſcheat to the ſecond Peſne; oz if the Peſne grant the 
Forjudger. meſnaltp to the Peſne, the meſnalty that which is neereſt to the tenancte doth 
dzowihe moze remote meſnalty, and the Zcnant ſhall hold per eadem ſervitia 
& conſuetudines, as he held befoze: But the ſecond elne ſhall hold of the 
Lozd Paramount per eadem ſervitia & conſuerudines, as he held befoze the er. 
tingaiſhment of his meſnalty foz the canſe afozeſatv, 


C AP, 


Cap. z. Veſim. z. 
CHAT {FL 


I ſi partem aliquam earundem terrarum, ſeu tenemen- 

torum alicui vendiderit, feoffatus illam teneat immedi- 
ate de capitali domino, et oneretur ſtatim de ſervitiis quan- 
tum pertineat ſive pertinere debet eidem capitali domino 
pro particula illa ſecundum quantitatem terræ ſeu ten” fic 
vendit'. Et fic in hoc caſu decidat capitali domino ipla pars 
ſervitii per manus feoffati capiend' , ex quo feoffatus deber ei- 
dem capitali domino juxta quantitatem terræ ſeu ten ven- 
diti, de particula illius ſervitii ſic debiti eſſe intendens & 


reſpondens. 


Feoffatus ille partem illam teneat immediate de capi- 


tali domino pro particula illa] ¶ patticula illa] is underſtod of a part 
in ſeveralty, and not in common, and theretoze it is holden that if the Zenant 
make a ſeoſfement in fe of the moity oz third part, ic. ofthe Tenancy, that ſuch 
a leoffœ is not within the purview of this Statute; foz a moite oz a third 
part, ec. pro indiviſo is not particula, foz that wezd implieth a part in 
ſeveralty. 

And this bzanch by reaſon of this wozd feoffatus] is under ſtod when part of 
the Tenancy peravaile is altened, and not when part ofthe meſnalty. 


J Pro particula illa. Js underſtod of ſervices diviſible and 
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24 H.$. renyres 
Bra64-17 E. 3. 15 


17 E 3.15, 


Lib 6. fol. 1. Bru- 


appoztfonable,and not of entire ſervices, be thep ant u: oʒ not annuall, whereof cn cafe. I B. 


pou ſhall reade notable matter, when entire ſervices by alfenation of part ſhall 
be multiplicd, and when not, and what ſervices ſhall be extind by the purchaſe 
ol part by the Loꝛd, and what remaine, and what ſhall be appozttoned, in Bruer- 
tons Caſe in the ſixt part of the Repozts, and in 1 albors Cafe fn the 
eſght part. | 

Allo when the Lozd purchaſeth part, he hall hold that part pro particula of the 
Lozd Paramount by the pur view of this Statute. 


T Secundum quantitatem terræ.] The Statute doth oꝛdain that 
the feoffee of part ſhall hold pro particula of the Lozd, but it t3neceCary to be 
known how the ſame ſhall be appoztioned : fog Parum proficit ſcire quid fieri 
debet, ſi non cognoſcas, quo modo fit facturum: Therefoze admit that there 
be Lozd and Tenant of twenty acrcs of land by fealty , and x. 8. rent, the 
L03d doth purchaſe two acres, and taking the rent to be appoztioned accoz- 
ding to the quantity of the land doth diſtrain foz ix, s, and the Tenant maketh 
reſcous, the Lozd bꝛings his Aſſiſe, the Tenant pleads nul tort, the Re⸗ 
cognitozs of the Afſiſe ſhill extend the land xccozding to the value, and 
not accozding to the quantity, and that the Lo2d ought upon the true 
valuation of the ſaid two acres ſo purchaſed to have but vitj. s. vi. d. 

In this caſe, albeit the Plaintiſfe did mifake the juſt teũdue upon the 
appoztionment , ye: ſhall he recover fo much as is found by the Jury fo be dne; 
foz it were to hard, and a cauſe of multiplication of ſuits, and againff the 
meaning of the makers of this da, that the Lozd ſhould be dziven in bis 


Aliſe oz Avowzy; tc. to hit the juſt ſumme due upon the CASE =" 
a 


fol. 105, fes. 
Talbots caſe. 
Firſt part of the 
Inſt ĩtut. ſect. 2 22. 
verbo annual. 
Whereunto you 
may adde for the 
caſe of ſuir-ſer- 
vice, Mich.18E.1 
in BancoRot,23 2 
R. Lutte rels caſe 
12 E. 4. 16. 6H. 7. 7 


R egula, 


18 E. 2. avowry 
218, 4 Als. 

12 E. 4.16. 

DI. Com. 82 
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but though he demand mo2e, pet ſhall he recover but that juſt ſumme which 10 
implied in theſe wozds, Secundum quanritatem ter ræ. i. Secundum quantitatem va- 
loris tertæ: But il he demand lelle in that Aaton, he ſhall not recover the 
greater. 
Paſch 39El.Ror. And ſo it ie, t a man make a leaſe foz peares reſerving a rent, if he graunt 
233.coram Rege AWAp part of the reverſion, the rent ſhall be appoztioned by the Common 
inter Collins & Law, and albeft the grauntee of part demand oz claime moze in bis Acton of 
Harding. Hil. 42 Debt, oz Avowap then is due, pet ſhall he recover ſo much as the Jury ſhall 
ear wer finde upon a juſt appoz(fonment to be due, againſt a ſudden opinion repoz⸗ 
& Molke. Tr af. ted by Ber jant Bendloes, Hil.6, & 7E.6. that the rent in that caſe would not 

be appoztioned, but loſt; but the Law hath ben often adjudged to the contrary 


El.in Commani 
Banco. Rot. 243. fo2 foure reaſons : 
1. Foz that it is a rent ſer vice, and not a bare contra, and rent ſervices were 


appoꝛtionabie at the Common Law. 

2. It is incident to the reverſion, which ts ſcvcrable, Er acceſſorium ſecuitur 
naturam ſui principalis. 

3. The rent, deing a rent ſer vice, is ſeverable by recoverp of part, in an Action 
of Maſte . oʒ upon ſurrender in part. 

4. Laſtly, it ts a generall caſe, and ſpecially in caſe of Mils, which many 
times are void fo2 a third part. 

Ind where the caſe hath ben put of a leſſæ fo2 peares, the ſame Law heldeth 
in the cafe of a leaſe foz life, whereupon a rent ts reſcrved, fo2 the appoztionment 
ofthe rent, whereby it appeareth,that there was an appoztionment at the Come 
mon Law pro particula ſecundum quantitatem valoris, & c. fozto none of theſe 


caſes our Ic both extend unto. 


I 


T ſciendum eſt quod per prædictas venditiones ſeu 
emptiones terrarum ſeu ten, aut partis alicujus earun- 
dem nullo modo poſsunt terrz ſeu ten' illa in parte vel in 
toto ad manum mortuam devenire, arte vel ingenio, contra 
formam ſtatuti ſuper hoc dudum editi, Er ſciendum eſt 
uod iſtud ſtatur tenet locum de terris venditis tenend' in 
todo ſimplici tantum. Et quod ſe extendit ad tempus fu- 
turum. Er incipiet locum tenere ad feſtum ſancti Andreæ 
Apoſtoli proxim' futur Anno regni Regis E. fili Re- 
gis H. xviii. 


C Ad manum mortuam devenire, arte vel ingenio, contra 


formam ſtatuti ſuper hoc dudum edit. ] This is anderftod of the 
Statute de 7 E.1.De Religioſis, and by this bzanch that Ad is in no ſozt impea⸗ 
ched by thts, bat Candeth in full fozce : and note the manner of ſaving of fozmer 
Statutes in auncient times by generall wazds, which is the ſureſt way. 


z:AfT,1.3a0;3 In feodo ſimplici. And therefoze ff Tenant foz life graunt bis 
+,-5-20-1111.5. eftate in ſeverall parts to ſeverall perſons, pet may the leſſo; diſtrain 2 
0 


89. kchycy. 
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whole rent in every part, koz this Ack extendeth onely to Tenants in f&- 


ſimple. 

Bat pet Tenant foz life, and Tenant in taile are not wholly excluded bp : E.3-3.4H.6.:0 
fozce of theſe wozds [in feodo ſimplici] ont of this Statute, foz where the 222. E.. 
whole f@-imple palleth out of the feoffoz, there this Ad extendeth to eftates fo: £37: 
life and in talle; as ff an eſtate fo life 0z in fafle be made ot land, the remain⸗ : 
der inf, there then Tenant foz life 02 in taile ſhall hold de capicali domino by 1 * _ 
w_ — this Ad, but otherwiſe it is when a reverſion remaineth in the donoz — Thr 
03 (£803, Lib.2.tcl.g2. 

Foz if a man at this day make a gift in taille, Tenend' de capita- Ringhoas Caſe. 


in! Lib. z. fol. f. 
— 2 feodi, &c. theſe wozds are vold, and he ſhall hold of the — 


STATUTUM 


That is from the 


feaſt of S. Fdw. 


ne xc be ſore paſ- 
ſed, which is the 
18 day of March. 


Ror. Patent An- 
no 3E. 1. m. 14,17 
26. William Mid- 


dieton reddit. 
compotum. 


e 


Cafe oe 
Statutum de Judaiſmo. 


Ad Parliamentum tentum poſt ſeſtum Sancti 
Hilarii, & poſt Paſch, Anno 18 E. i. 


Ur ceo que le roy ad vieu que mults des males & diſheri- 
P ſons des probes homes de ſa terre ſont avenus per les uſu- 
rers que les Jewes ont fait en arere, & que mults des 
peches ent ount ſurs de ceo, meſque luy et ſes aunc' eyent 
ent grand pren de la Jewrie tout en ceo en arere, ment pur 
quant en le honor de Dieu et pur le common pren del 
people ordein le roy et eſtablie que nul Jew deſormes ne 
priſt rien a uſury ſur les terres rents ne ſur autres choſes, & 
que nul uſury ne curge de S. Edward procheinment paſſe 
en avant, mes que les covenants avant fairs ſoient tenus ſave 
que les uſurers mes ceſſent. 


By the pꝛeamble hereof, t wo great miſchicfes did follow befoze the making of 
this Statute upon Jewiſh uſurp; now the difficulty was how the ſame ſhould 
be rem:died. The miſchicfes were theſe : 

1. The evils and diſheriſons of the god men of the land. 

2. That many of the ſins 03 offences of the Realme had riſen and been com 
mitted bp reaſon thereof, to the great diſhonoz of Almighty God. 

The difficulty how to apply a remedp , was, conſidering what great 
yearly revenue the King had by the Nſurp of the Jewes, and how neceſ- 
ſary ft was that the King ſhould bee ſupplied with treaſure ; what bene- 
fit the Crowne had befoze the making of this Ac appeareth by fozmer 
Recozds; as take one foz many: from the 17. of December in the 
50, peare of H. 3. untill the Tueldap in Shzovetide the ſecond peare of 
Edward the firſt , which was about ſeaven peares, the Crowne had foure 
bundzed and twenty thonſand pounds fiftene ſhillings and foure pence 
De exitibus Judaiſmi ; at what time the ounce of filver was but kr. d. 
and now it is moze then treble ſo much, ſo as the recitall of the 
P2eamble is true, Meſque luy & ſes aunceſires eyent ent graund pren de 


la Jewrie, 
my 


| 
| 


— 


Statutum de Tudaiſmo. 


Many pꝛobiſions were made both by this King and others, ſome time they 
were baniſhed, but their cruell Aſurp continued; and ſoon after they returned, 
and foz reſpec of lucre and gain, King John in the ſecond peer of his Raign 
granted unto them large ltberties and pꝛiviledges, whereby the miſchlels re⸗ 
hearſed in this Act without meaſare multfplyed. 

Our ncble King Ediv. 1. and his father H. 3. beſoze him, ſought by divers 
Las and O2dfnances to uſe ſome mean and moderation herein, but in the end 
it was found, that there was no mean in miſchief; and as Seneca faith, Res 
profecto ſtulta el! nequitiz modus. And therefoze Bing E. 1. as this Act ſatth, 
tn the honour of God, and foz the common pzoffit of his people, without all te- 
ſpect (tn reſpec of theſe) of the filling of his own Coffers, did oꝛdain, that no 
Jew from thencefo2th ſhould make onp bargain, oꝛ contract foz Uſurp, noꝛ upon 
any fo2mer contra ſhould take any Uſury, from the Feaſt of Saint Edward 
then laſt paſt; ſo in effec all Jewiſh Uſary was fozbidden. 

The Ling of France, Anno domini 1253. 37 H. 3. baniſhed out of France all 
the Jews perpetually, ſaving Perchants, and ſuch as ſhould get their living by 
the wozk of their hands; but ſoon atter they returned again. 

This Law ſtrack at the root of this peſtilent weed, foz hereby Uſurp it ſelf 
was fc2bidden ; and thereupon the craell Jews thirſting after wicked gain, to 
the number of 1 5050. departed out ofthis Realm into fozein parts, where they 
might ule their Jewilh trade of Uſury, and from that time that Ration never 
returned again into this Realm, N 

Some are of opinton, (and ſo it is ſaid in ſome of our Miſtozies) that it was 
decreed by authoztty of Parliament, That the uſurious Jews ſhould be banith: 
ed out of the Realm; but the truth is, that their Wſary was baniſhed by this 
Ac of Parltament , and that was the cauſe that they baniſhed themſelves into 
fozein Countries, where they might live by their Alurp; and foz that they 
were odfons both to God and man, that they might paſſe out of the Realm 
inſafcty, they made Petition to the King, that a certain day might be pzefixed to 
them to devart the Realm, to the end that they might have the Kings Writ to 
bis Sherites toz their ſafe conduct, and that no injury, moleſtation, damage, oz 
grievance be offered to them in the mean time: One of which Writs we 
will tranſcribe : 

Rex Vic. G. Cum Judzis regni noſtri univerſis certum tempus prefixerimus 
a regno illo transfretandi, nolentes quod ipſi per miniſtros nofiros , aut alios 
guoicung;, aliter quam fieti conſuevit, indebite pertrectentur : eren. 
quod per totam balivam tuam publice proclamari , et firmiter inhiberi facias, 
ne quis eis infra rempns prædietum, injuriam. moleſtiam, damnum inferat, ſeu 
gravamen. Et cum contingat ipſos cum carallis ſuis, quæ eis conceſſunus, verſus 
partes London, cauſa trans retationis ſuæ, dirigere greſſus ſuos, ſalvum et ſecurum 
conductum cis habere facias ſumptibus eorundem. Proviſo quod Judzi prædicti 
ante receſſum ſuum vadia Chriſtianorum cuz penes ſe habent, illis quorum fue- 
rint, ſi ea acquietare voluerint, reilituant, ut tenentur. Teſte rege apud Weſtm. 
18. die Julii, Anno 18 F. 1. . 

Thts Statute de Judaiſmo was made at the Parliament poſt feſtum Hilarii, 
Anno 18 E. 1. At which Parliament the King had a Fifteenth granted to him 
pro expulſione Judzorum. And this Writ was granted in July following, the 
King beginning his Raign, Novemb. 16. foz the Parliament knew, that by 
b-niſhing of Uſury, the Jews wonld not remain. And thus this noble King 
by this means baniſhed foz ever theſe infidell uſurfons Jews; the number of 
which Jews thus baniſhed, was fifteen thouſand and thz&ſco2e. 

But lucre and gain, which King John had, and expected of the infidell Jews, 
made him impie Judaiſare ; foz to the end they ſhould exerciſe the Laws of 
their Sacrifices, (which they could not do without a Pzieſthood) the King by 
his Charter granted them to have one, 2c. which, foz the great rarity thereof, 
and foz that we finde it not either in our Boks,0zHiftozies,that we remember, 
we will rehearſe in hæc verba: 

Ttt 2 Rex 
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Tempore R. 1. 
Let. Mag Chart. 
fol. 144. Rot. 
Chart. Johan. 
nu. 49,3 18H. 3 
Dorſ.chuſ.m 27. 
Dorſ. Pat. 55H. 3. 
m. 10. 


Rot. 2 E 1. m. 
1, 5. Rot. clauſ. 
3 E. 1. m. &, 10, 1 
16,23. Rot. Pat. 
J E. 1. m. 36. & 17. 
Dorſ. clauſ. 2 E. i. 
m. 6. 


Matth. Paris, 
Peg. 833. 


Holl. fol. 28 5. 
Wall hypod. 72. 
FlorilegusCron, 
Dunſtable. 
Banith the trade, 
and baniſk che 
tradelman. 
Divers Kings had 
baniſhd the Jews, 
and yet they re- 
turned, but no 

K ing baniſhed 
their Uſury be- 
ſore. 


Rot. clauſ. 18 E. 1 
m. 6. 18 julii. 
The like Writs 
to other Coun- 
ties, & intituled, 
De Indeis regni 
Argl'@ cxcun- 
tibus. 

* Nota, 


Parliam. 18 E. 1. 
poſt feſtum Hil. 
& Paſch. at which 
Parliament the 
Stat. of W. z. 

de Diia Ein pto- 
res terrari Was 


made. 
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Rot Chart · I Re REL omnibus fidelibus ſuis, & omnibus, et Judzis, et Anglis Salutem, Sciatis 
gis Johan part. i. NOS conceſſiſſe, & præ ſenti charta noſira confirmaſſe Jacobo Judzo de Londoniis 
m.28, Chart i Presbytero Judzorum Presbyteratum omnium Juda orum tot ius Angliz.Haben. 
This King fad dum et tenendum, quam diu vixerit, libere & quiete, & honorifice & integre, 
——— ita quod nemo ei ſuper hoc moleſtiam aliquam, aut gravamen inferre præſumat. 
Raign,God raif- Quare volumus et firmiter præcipimus, quod eidem Jacobo quoad vixerit, Preſ 
ing againſt him byteratum Judzorum per totam Angliam garanceus, manuteneatiszet pacifice 
for his juſt pu- defendatis. Et ſi quis ei ſuper eo forisfacere præ ſumpſerit, id ei ſine dilatione 
. ( falva nobis emenda noſtra) de forisfactura noſtra emendari faciatis tancuam 
Pope Innocent dominico Judzo nottro, quem ſpecialiter in ſervitio noſtro tetinuimus. Pro- 
the 3. and Philip hibemus etiam ne de aliquo ad ſe pertinente ponatur in placitum, niſi coram 
King ot France. nobis aut coram capitali Juſticiario noſtro. cut chatta regis Richardi fratris no- 
And tefdes ſtri teſtatur. Teſte S. Bathonienſi Epiſcopo & c. Dat' per manus H. Cantu- 


coy de arien(is Archiepiſcopi Cancellarii noſiri apud Rothomagum 31 die Julii, Anno 


hearts and love Tregni noſtti primo. 
of his Baronage Walter Archbiſhop of Canterbury, and Chanceloz of England, bozu in Weſt« 


and Subjacts, and qereham in Norfolk, and bzought up by Ranulph de Glanvile chict Juſtice of 
ww _=_ 1 1 England, founded the Ponaſterp ot Welldereham, P remonſtratenſis ordinis. 
H. id eſt, Hu- Vide Lib. de antiquitate Britannicæ eccleſiæ, cap. 42. Hubertus pa, 134. wozthy 
berti. to be read and obſerved. 

At this Parliament alſo of this noble King E. 1. in the 18. per of his Raign, 
another kinde of Jews were ſeverely puniſhed, viz. the Judges of the Kings 
Bench, and of the Common Pleas, the Barons of the Exchequer, and the Jy- 
tices Itinerants,crcept two, whom foz their honour we will name (in memoria 
zterna erit juſtus) viz. Sir John of Metingham chief Juſtice of the Common 
Pleas, and Elias de Bekingham one of his companions, | Qui poſit fuerun in 
fornace, & prodietunt aurum:| Foz thep had dealt up2ightly in thetr places, and 
dad never ſtained their hands with ſozdid Bziberp. But let us return to our 
naturall Jews. 

The richeſt of theſe ſon after this Parliament, by fozce of the Kings Writ 
baving imbarked themſelves with their treaſure in a tall Ciip of great burthen, 
when the ſhip was under ſail, and gotten down the Thames towards the mouth 
of the River bepond Quinborough, the Paſter of the ſhip confederating with 
ſome of the Mariners, invented a Stratagem to deſtrop them, and to bzing the 
ſame to pale, commanded to caſt anchoz, and rode at the ſame till the ſhip at an 
ebbe lay on the dzy ſands; the Paſter and his confevcrates;in further execution 
of their wicked plot, moved and inticed thoſe rich Jews to walk with the Pa⸗ 
ſter on land, foz their recreation and pzeſervation of health, which they did: At 
laſt, when the Maſt et under ſtod the tide to be coming in, he fole away from 
them, and got htm back to the ſhip, whither he was, as it was bctoze plotted, 
d;zawn up by acozd; the Jews made not ſo much haſte as be did, becauſe they 
knew not the danger, but when they perceived in what perill they were in / that 
dad ſhewed no mercte to numbers that cryed to them) cryed to him ſoz help: 
dis wicked end pzophane anſwer to them was, That they ought rather fo cry 
to Moles , by whoſe conduc their fathers paſſed thzough the red ſea , and that 
be was able to deliver them out of thoſe raging flouds which now came in upon 
them; and within a ſhozt ſpace ſwallowed up them all: The Pater, and 
tuch other as were cor ſenting to thts foul fac, were befoze the Juſtices Jtine- 
rants ir diced, convicted of marther, and hanged, 

Chron. de Dun- And hereby it appeareth, that Divine ultion did follow theſe cruell 
ſtable & Ver. Jews, wicked and wzetched men; foz the debts of cruelty are ſeldom 


Manuſlcr. Itiner. 
unpaid. 


Kanc.co! ã juſtic. 


Iciner. An 18k. We will here adde a Reco2d de Priore de Bridlington, the infozmation o 
charge is not in the Recozd, thts onely we finde : 


Et 
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Et quia predittus Prior cognoſcit 2 preditta pecunia pred” Iudao PL Parlam. poſt 
debebatur , viz. 300. I. nec ei ſolvebatur ante exilim Indeorum , & Paſch-apud Lon- 
* quicquid r:manſit de corum debitis, aut catallis in regno poſt eorum exi- Note a ar 
lium domino Regi fuit; Conſideratum eſt quod dominus Rex recuperet pe- expoſes pon 
cuniam pred”, & dictum eſt eidem Priori quod non exeat villa antequam OR 

domino Hegi de pred” pecunia ſatisfaciat. Et reſpondeat Johannes Archi- What offence it 
epiſcopus Eborum, quia præcepit dicto Priori ſolwvere valett ſuo prædictam 3 _— =_ 
ecuniam in deceptionem regis, contra ſacramentum & fidelitatem ſuam his orfeirures: 


domino Regi datam, &c. Idem in alio Rot. Anno 22 E.1. Rot. 5. For in doing of 
his fealty he is 


ſworn. 


The Archbiſhop confeſſing the ſame, was adjudged to be in miſericordia regis, 
ſed idem dominus Rex reſer vat ſibi iph taxationem miſericordiæ. 

This light touch we have given to this bzanch of this Aa, to the end it may 
be a pzecedent and pattern in like caſes to apply the like remedy, and will leave 
the Reader to peruſe the reſidue of this Ad, which is wozthy to bs read, and 
nedeth not any Trpoſitton, 


Modus 
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See; 


Modus levandi Fines, 
Edit. Anno 18 Edw. 1. 


e 


— — 


Uant le briefe original ſoit lie en preſence des parties 
devant Juſtices, donques dira un countour iſsint: Sir 
Juſtice, conge daccord': le Juſtice dirra, que dirra? Sir 
Robert, & neſmera-un des parties. Donques quant ils ſer- 
ront agree de la ſumme de pecune que eſt. done al Roy, 
donques dirra le Juſtice, Cries la peace. Et puis dirra le 
countour, iſsint que la peace eſt tiell, a vous conge, que Wil- 
liam & Alice ſa feme, que cy ſont, recogniſont le mannour 
de B. ove les appurtenances contenus en le briefe, eſtre droit 
du R. come cell' que il ad de lour done, A. aver & tener 
a luy & a ſes heires, de W. & Alice, & les heires A. come 
en demeſne, rent, ſeigniories, courts, plees, purchaſes, gardes, 
mariages , reliefes , elcheats , molins , avowlons*de Elgliſes, 
& touts auters franchiſes, & franke cuſtomes al avantdits 
manours apperteignant, rendant per a N. & ſes heires, chiefes 
ſeigniours de fee, ſervice due, & cuſtomes pur touts ſer- 
vices. Et fait aſſavoir, que order de ley ne ſuffre mye, que 
final accorde ſoit leve en la court le Roy ſans briefe origi- 
nal, & ceo a tout le meins devant iv. Juſtices en bank, ou 
en Eyre, & non pas aillours, & en preſence des parties 
noſmes en briefe, queux ſoient de pleine age, & de bone 
memorie, & hors de pryſon. Et ſi feme covert de baron 
ſoit un des parties, donques covient que el ſoit primerment 
confeſſe de iv. Juſtices avantdits. Et fi el naſſent al fine, 
ne ceo liver mie. Et la cauſe pur que tiel ſolempnitie doit 
eſtre fait en cel fine eſt, pur ceo que fine eſt ci hault barre, 
& de ci graund force, & de ci puiſſant nature en ſoy, que 
el forclos nemy ſolement ceux queux ſont parties & privies 
a la fine, & lour heires, mes touts auters gentes de mound), 
queux ſont de pleine age, hors de pryſon, & de bone me- 
morie, & deins les iv. meres, le jour del fine levie, ſils ne 
met- 


— —— — — — — 
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mettront lour claime de lour action pur le pays, deins lan 
& le jour. 


Fdz the antiquitte of fines, it is certaine that they were frequent befoze +£ 


the Conqueſt. 
Foz what end and purpoſe fines, oz a finall conco2d were firſt indtituted, end 


wherefoze it is called ſinis, it appearcth in the ſatd gunctent Authozs, ubi fa;-a, !: 


which wꝛote befoze this Act, and by others, and further by an anctent Recozd 
of Parliament, Anno 19 E. i. in theſe wozds, Nec in Regno i{to provideatur vel 
fit aliqua ſecuritas major vel ſolemnior, per quam aliquis ſtatum ceitiorem 
habere poſſit, vel ad Ratum ſuum verificandum aliquod ſolemnius teſtimonium 
producere, quam finem in curia Domini Regis levatum, qui quidem finis tic 
vocatur, eo quod finis et conſummatio omnium placitorum efle debet. Su 
the Necozd, ſoz it is notabte. 

Foz the hauteſſe and pui ſſant fozce and nature of a fine, ſomewhat ſhall be 
ſaid hereafter in this Chapter, in the meane time the true pleading of a fine is 
not, that I. S. Levavit quendam finem, fed quod quidam finis ſe levavit, &c. 
withont alledg ing ot any ſeaſon, 

Foz the parts of a f ne, ſ& Teyes Caſe, lib. 6. 


C Un countor.] That is to ſay, a Serjant, as befoze it hath 
bene laid. 


q Conge daccorder.] i. Licentia concordandi. 

Foz this licenſe a fine is due to the King, which is called Finis pro li- 
centia concordandi. And the reaſon that this fine is taken, is ſoz that the 
King loſeth by reaſon of this concozv the fines oz amerctaments, which 
could have bene due to him upon the Judgement oz non-ſatt , and other 
advantages. 

This fine Pro l'centia concordandi is an ancient flower of the Crown, and 
is called the Kings ſilver, and the poſt fine, and it is called the poſt fine in re⸗ 
ſpec of the primer fine, oz the fine in the Hamper ; Foz in every reall Action 
of lands oz tenements of the pearly value of 5. marks, there is due in the 
Hamper upon the o2fginall vi, s. vitj.d, viz.foz e very v. marks of land yi.s.viij.v, 
and if it be under v. marks, no fine in the Hamper upon the oztginall is due: A 
Writ ofcovenant to levy a fine (whercupen fines in theſe dapes are uſually 
levied) is holden a reall Ait, foz which a fine in the Hamper is patd. Now the 
fine pro licentia concordandi, oz the poſt fine is alſo certain, foz it is as much as 
the primer fine, and halle as much moze. As fog example ( Quia exempla illu- 
ſtrant ) a Writ ofcovenant is bzonght to levpa fine of land, ct the yearly value 
of v. marks, there is vf.s. vitj. d, due pꝛeſently fo the primer fine , oz fine in the 
Hamper, but the fine pro licentia concordandi, oz the polt fine ts not due till 
Conge d'accorder be graunted by the Court, in this caſe the poſt fine is x.s, that 
is as much, and halfe as mach as the primer fine was, but if the land be under 
b. marks, ſo as no primer fine is due, vet ſhall there be a fine pur conge daccorder, 
and that is alſs certain, viz. vi.s, viij.v. 

And note there is no poſt fine due, but when there is conge daccorder, and fn 
the Court of Common Pleas there is a ſpeciall Clerk fo2 the entring of 
the Kings ilver in a Roll, which is alſo endozſed upon the Writ of 
Covenant. 

And theſe fines Pro licentia concordandi ate not againſt Magna Charta c. 29. 
foz it is an ancient revenue of the Trown. : 


$11 


Pl. com. 368.3. 
lanv. li 8. c. 12, 
C. Brack. lib. 5. 
1 437 lib. 3. ol. 
106. 1 4.ſol. 256. 
17. 40.91. & 216 
J. 6. ca. 3. 
Lid. 2 cap. 12. 
Lig fo. 38. Tey, 
Cate Li. 4.10.12. 
Beverhies Calc, 
Int' placita de 
Pa liam. apud 

f ſh-ridge, Anno 
10 E t. Kt. 12. 
The Caſe of Mar- 
gery, lite the 
wife ot Tho: Wey- 
land. 

27 E. t. cap. i. ac. 
Firſt pa't ot the 
Inf. ſect. 341. 
Dier 12 Eliz. 291. 
Com 151. 
Stowels Caſe. 

& 432-Staplerons 
Cale. Li. 6. fo. 38, 
39. Teycs Calc. 


And the poſt fine is paid (as here it appeareth) foz the concozd, foz that is the D1-r q E1.:40.b. 
foundation and ſabſtance of the fine, foz after that, and the Kings ſilver entred, Lib ; fol. 39. 
thongh the conuſoz dieth, the fine is god, and the land paſeth, but if the Kings Tes Calc 


filver be not entred, the fine map be reverſed in a ZUrit of Erroz. It 
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C Eliz, Dier 227. 


Lib. 5 ſol 39. 
Toyes Calc. 


Stat. de Cajlile. 


15 E. 2, 


Vet. N. EB. fo 103. 
Br. tit. uncs 120. 


1 11.7.9.4. 


Modus levandi fines. 


It a man bzing two oziginall Writs of Covenant, the one foz land in Suff. 
of the pearly value of vi. l. and another in Eſſex ofpriv, |, and albeit there be two 
oziginals, pet there is but one concozd, and foz that concozd one entire fine is 
due and not ſeverall, 


q Que donera.] The pzinted bokes are fanltp, fo2 thep be Que 


dirxra: which ſhould be Que donera, that who is the conuſe, that he may give it, 


and the Serjant nameth him. 


Now the connſ& doth pay the fine, pur licence daccorder, as here it appea- 
reth, and it there be moze then one in the fine, then he, in whom the ke repoſeth 
by the fine,papeth the ſame. 

And this fine pur conge daccorder doc belong to the King in ſo high degree 
of his pzerogative that they paſſe not by his generall grannt of all fines, albeft 
the grant be ex certa ſcientia, ſpeciali gratia, & mero motu, &c. 


J Quant ils ſont agree del ſomme de pecunie.] 


Which is eaſily done, foz the fine upon a juſt computatton of the primer fine, is, 
as is afozcſaid,certaine. 


« Cries la PEACE. | Some hath it, Treates le peace, that is, dzawn the 
peace: here peace is taken ſoʒ the concoʒd, and the Ser jant ſhall ſap, Le peace eſt 
tiel ove voſtre conge. 


T Que William & Alice ſa feme, que cy ſont, recogni- 


ſont le Mannor de B. ove les appurtenances,&c.] were it ap- 


peareth that they which levp the fine ought to doe it in perſon, and in open 
Court expꝛeſled in theſe wozds [que cy ſont; ] and the reaſon thereof was, that 
the Judges in open Court might upon the view, and other god meanes diſcerne 
ok their age,Jdeocp, Non compos mentis, and Coverture,and whether thoſe that 
appeare were the ſame perſons, all which might better be diſcerned in open 
Court, and the Judges info2med of the truth thereof, where ſome people of molt 
of the parts of the Kingdome te man times pꝛeſent, and men will be moze fear- 
full to cffer any thing that is unjuſt in open Court (which is the publike ſcat of 
Juſtice) then in a p2tvate C hamber, and this was in reſpect of the hauteſſe and 
puiilant ſoꝛce and nature of a fine. 
wut this is altered bp a later Statute, whereby it is pꝛobided, that if anp per 
ſon aged oz decrepit, impotent, oꝛ by caſualty be ſo oppꝛeſled oz holden, that by 
no meanes he is able to come befoze the Juſtices in Court, that in ſuch caſe two 
oz one ofthe Juſtices, by aſſent of the reſidue of the Bench, ſhall viſit the parte 
fo diſeaſed, and ſhall receive his conuſance upon the plea, and fozme ofthe plea, 
that he hath in Court, whereupon the ſame fine ought to be levied ; And il there 
goe but one, be ſhall take with bim an Abbot, a PÞ3ioz,02 a Knight of god fame 
and credence; and hereof the Writ of Dedimus poteſlatem had bis beginning 
and at the firſt was not graunted, but where the party was ſo aged- decreptt, 03 
impotent, as he could not come to the Court, and ectoꝛdingly the Witt if Dedi- 
mus poteſtatem was framed, Ac przfatus A. adeo impotens exiſtat quod abſque 
maximo ſai corporis periculo uſq; ad Weſim ad diem in brevi pra dict content ad 
recognitionem qu odin hac parte requiritur taciend* laborare non ſuffcit; watch 
toʒme albeit it continueth to this dap, pet is the conuſans taken ot them that be 
in health, and able to travell, And where that Aa ſpeaketh of a Juſtice, a Dedi- 
mus pereſtatem is graunted to a Ser jant at Law,ſwozn to the King, as common 
experience teacheth ; And the Chicfe Juſtice of the Court of Common eas 
may take a conuſans of a fine, virtue ofhicii ſui, without any Writ of Dedimus 
poteſtatem. Pere 
c 
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BHere is a fozme of the moſt pꝛintipall fine, viz. the inc ſur conuſance de droit 
come ceo que il ad de fon done. 

It is to be known that there are two kinds of fines, yiz. one executed, and arb. 14. 
the other executozy. Executed, that fo, where the pzeſent eſtate p3eth anto, ** 44 
oz is ſuppoſed in the conuſœ, fog ſuch a ſine is a feoffement of Recoz», as thts 
ine come ceo, 92 ſur releas, 03 confirmation, oz ſur ſurrender. 

Executoꝛy. os when no eſtate is veſted in the tonuſc untill it be executed by 52 53-9 25 E.. 
entry oꝛ Action, as fines ſur graunt et render by the conuſæ, which muſt be? 23 
made upon a fine come ces, 92 ſur releas, &c. 92 other fine which is crecuted, 2 „116. 8 
other lolle the conuſe could not mee any graant and render of that land, 4c. 1H 7-15.22, 
which he had not; moze ſhall be ſatd hereot in the Cxpoſitton upon the Statute &. 
of 27 E. l. De finibus, 31 E. i grant 90. 


7 E. 3. 16. E. 3. 
26 39 E ;. 1. 


C Recogniſont, &c.] Recognoverunt is the auncicnt and nfaall 5 U.8. Ces. 
woꝛd in a fine foz the convepance ot lands, ac. and verp apt, foz it is made apica -iav.l.3 ca. 3. 
of land depending when either theDDemandent o2 Tenant doth acknowledge the 
land to be the right of the other Per amicabilem compoſitionem, ec finalem con- hn 1.8.ca. i. 
cordiam, as Glanvill ſaſth. 

The agree vient ot the partice have altcred the fozmme of the conuſans here ex⸗ 
pzefſed, and doe adde, Et illud remiſit et quietum clamavit, &c. Ao the fine ſur 
conulans de droit come ceo, doth now compꝛehend a clauſe of warranty, which 
ts here omitted. 


C Le Mannor de B. ove les appurtenances.] Ot what heredita- 
ments a fine may be levied» Regularly it map be levied of any thing whereof 
a Pczcipe quod reddar doth lie, as of land, rent, ic. 02 whereof a Præcipe quod .. M attaint +; 
faciat,as the Writ of cuſtomes and ſervices,oz whereof a Præcipe quod permitrar, 2 6.3.19. 21 E B. 
as to have common a wap, xc. oz to be ſhozt, whereof a Przcipe quod teneat doth 44+ 32 E 3. Scitec 
lie, as the Writ of Covenant to levy a fine and thelike, But of ancient times: n. 
fines were levied ol other things, then will be at this day allowed, and pet thoſe 2 * 1 3 
ancient fines ſhall he holden now as ava{lablc,as they ware taken tobe When they 12. E.. 2. 
were le vied. 21 E. 4.4 

A fine cannot be levied of a Yannoz, o2 lands, that is ancient demeſne, ſoz that / E. z. l. zr. 
Gould be a wzong to the Lozd of whom the land is holden , foz by the fine tt 21 E-3-20-44t-37 
would be come frank fie , and not tmpleadable ta his Court ac. and if anp fuch 74 H.. 
fine be levied, the L oꝛd ſhall reverſe ide ſam? in a Writ of decelt, foz res intern 
alios acta alteri nocere non debet. ; 


C . Come in demeſne, rents, ſeigniories, courts, pleas, &c.] 
At the time of the making of this Ac, the fozme was to enumerate in generall 
whereofthe $Pannoz conſiſted , bat that ſozme is now alſo altered, and that 
clauſe whollp omitted at this day. 


C Le ordre del Ley ne ſuffer my que finall concord 
loic levy en la Cour le Roy fans briefe originall 
Herebp it appearcth thai this Act is a declarattou of the Common Law, 
and the ignozancc oz crr0; of mne Judges was the cauſe of declaring of the 
Liw herein. 

Firtt, it there be no tze Tit, pet the fine is not void, but voldable by 7 E. 3.64 24E:3- 
Law, and therofoze the did (alth |7,c ordre del Ley ne ſuffer] and that is by $540 SR 
Writ of Erro2, and that holdeth a!ſo when there fs an oziginall Writ, and the 74. — 
fine is levied as well of that which is contained in the Writ, as of ſome xorg us Cale. 
other thing not container : ro if tho 7iritof Tovenant be of the Pannoz of D. 
and the fine is of the Pannoꝛ of 1). and itke wile of the Pannoz of S. it is vol⸗ 
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dable fo; the Pannoz of S. by Writ of Erroz. It holdefh alſs when the 
fine is levied immediatelp to a perſon not named in the Writ of Cove: 
nant; as if A. be Plaintiffe in the Writ of Covenant againſt C. and C. te, 
vieth the fine to A. and B. it is voidable by Writ of Crroz, but the learning 
muſt be further expzeſſed, | 

Foz as concerning the thing whereof the fine is levied, it is to be knowne 
that in caſe of a fine {ur grant & render, which contatnetha double fine, there is 
a great diverſity between the fine ſur conuſans de droit come ceo, &c, foz that 
muſt be levicd ok the land, ec. fn the oztginall, but the grant and render map be 
of another thing then is expzeſled in the o2iginall : As A. bzingeth aWrit of 
Covenant againſt B. fez the Pannoz of D. B. cannot levte a fine to A. of a rent 
to be iſſuing out of the Pannoz of D, but he muſt levie the fine of the Pannoz 


© of D. at toꝛding to the Wrtt, and his Covenant therein expzeſſed, but A. may 


grant and render to B. arent out of the ſame Mannoz contained in the fine, 
but not out of any other land, neither can the grant and render be of any thing 
collaterall to the land,4c. contained in the Writ, 02 of another nature, and net- 
ther iKuing out of, noz incident to the land, xc. contatneo in the ozi⸗ 
inall. 
l Jf two doe levy the fine, the graunt and render map be to one of 
em. 

_ As concerning the perſons ts be named in the fine, the fine fur conuſans de 
droit come ceo,&c, cannot be levicd to any perſon that is not party to the Writ 
of Covenant, neither can the grant and render of the land, gc. be immedlately 
in primo gradu to any that is no party to the Writ, but immedlately oz in 2. gra- 
da, &c. tt map: $02 example, fa Writ of Covenant be bzought by A. againſt B. 
of the ꝙ muoꝛ of D. B. le vy a fine to A. come ceo, A. map grant and render the 
ſome to B. fo2 life, oz in tatle, the remainder to F. in fe ; foz albeit the Writ of 
Covenant be inter A. querent' er B. deforc', ſo as F. is a mere ſtranger to the 
Tarit, yet ſeing he taketh it by wap of remainder depending upon an eſtate 
warranted by the fine, it hath ben allowed in our Boks, and hath ben compa- 
red to a Ded indented betweene A. and B. whereby A. doth give lands to B. to 
have and to hold to B. foz life, oz in taile, the remainder to C. (who is a ſtranger 
to the Ded) in le. 


C Briefe original.] xt is not ſaid, Brieſe originall enter les panics 
but generallp, and therefoze a fine may be le biod by a vo woche to the Demandant, 
oz by the Demandant to him, and ſo likewiſe by Tenant by receit to the De⸗ 
mandant, oz by the Demandant to him, and pet thep are not parties to 
the Writ, 

In ancfent times fincs were levied upon oziginals that were mixt, as in the 
Alliſe of Darrein preſentment, Quare impedit, 02 the like, which later times habe 
thought to be againſt the height and fozce of a fine. Foz the fozme of the ozigt- 
nall Writ it is to be obſerved, that if a fine be levied of eight ſeverall things, as 
of a Pannoz,a Recozp, a houſe, gc. after the naming of the Bannoz, the fozme 
is, Ac de reoria, necnon de meſſuagio ; foz the fourth, Ac etiam; foz the fifth, 
Præterea; foz the ſixth, Ac ulterius; foz the ſebenth, Ac etiam; foz the eighth, Ac 
inſupet; and if there be moze, then to begin again: And J have known a Chiro- 
crate ofa fine diſcovered of fozgerp by not obſerving thts oꝛder. 


C Et ceo a tout le meyns devant 4. Juſtices en banke.] 
The Statute of 27 E. i. ſaith, Quia fines in Curia noltra levati, &c. and by the 
Statute of 4 H. 7. it is pzovided that after the engroſſing of cvery fine to | 
bee levteo , xc. in the Kings Court, befoze his Juſtices of the Common *' | 
Pleas, x, ſo as the number of Juſtices here mentioned are not _ 
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af this day: but befo2e the making of this Statute, the Juſfices befoze whom 

the fine was levied, were named in the fine, and ſpecially upon the making 

of this At, to the end the number of the Juſtices might appear; fo2 though 

the number of four be not required, pet there muſt be above the number of one, 

And this is the rcaſon that a fine levied Coram Thom. Brian milite, & ſociis | ,, + 
ſuis Juſticiariis de communi banco, were not good; becauſe no other Judge of |., |.q;.., x 
that Court was named but one, and befoze one a fine cannot be levied in reſpect 

of the ſolemnity thereok. But many Writs that come oat of the Chancery, are 

Coram Thoma Brian & ſociis ſuis. 


C Et non pas ailours.] A fine cannot be levied, to have the fozce 50 Aff p. 9 443 
of a finall Concozd by any that hath power tenere placita, but onelp befoze 5 21H. 8. Fines 
the Juſtices ot the Court of Common Pleas, oz befoze Juſtices in Cy re 
(whilcs they ſtod) & non pas ailours , ſaith this Ad: and thereſoze the King 
cannot grant power to hold plea foz the levying of Fines, againſt this nega⸗ 
tive Statute. 


C Et en preſence des parties noſmes en le briefe.] ye Aou- 
chee and Tenant by receit are not named in the Writ, and pet they map (as 
hath been ſald) levte a fine to the demandant, oz the Demandant to them; and 
theſe wozds being in the aſficmative do not reſtrain them. 


¶ Et ſi feme covert de baron ſoit un des parties, don- 
ques covient que el ſoit primerment confeſſe devant iv. Juſtices 


avantdits.) This muſt be underſtood where the husband and wife do levie — 42. 
a fine, foz there the onght to be examined; but where the husband and wife do 5 8 l. 6. 
take by a fine, and depart with nothing, there the feme covert is not to ; 

be examined, 

If a fine be levied of land to the husbond and wife, and the husband and wife E. 3. 44-4 E-3 
grant and render the land, there the wife ſhall be examined, and the examination 2 f. 12 e 
mult ever be upon the Mrit; and therefoze a baron and feme upon a fine levied 16. 3 E. — 
to them of land cannot grant and render a rent out of the land, becauſe that rent 121. 4E. 3. ibid. 43 
ts not contained in the Writ. 16 E. 3. ibid. 6. 

The cxamination maſt be ſolely and ſecretly, and the effed thereof is, whe- 
ther che be content of her own free good will, without any menace oz thzeat to 
levie a fine of theſe parcels, and name them unto her, every thing diſtinckly 
contained in the Writ, ſo as ſhe perfealy underſtand what ſhe doth ; and it the 
Judge donbteth of her age, he may examine her upon her oath. 25 E. 3.44. 

But what if the woman cannot ſpeak any language that the Judge doth un» ,; E. z. tic. Exa- 
derſtand. as Coꝛniſh, Welſh, Dutch, oz the like? then there ſhall be a Latimer, mation 22. 


that is, an Jnterpzeter upon his oath to intcrp2et truly. 


C Fc fil naſſent al fine, ne ceo liera mie. ] This is ſo to 
be underſtood, that it ought not to be received, if ſhe be not examined, and freely 
aſſent, as is afo2eſatd ; but if the fine be reteived, and recozded, the feme covert 
02 her heirs ſhall not be received to aver that ſhe was not examined noz aſ- 
ſented : fo2 this ſhould be againſt the Reco2d of the Court, and tending to the 
weakning of the generall aſſurances of the Realm. 


C De pleine age, & de bone memorie, & hors de pryſon. I 1 .. 4 
Ste W 2. cap.48. hereof, and ſ& Beverlies caſe, lib. 4. 123,124z &c. Dae Lib. 2. Beckwiths caſe. 
fol. 5 8. in Beckwiths caſe, 
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C Et la cauſe pur que tiel ſolempnitie doit eſtre fait en 
cel fine eſt, pur ceo que fine eſt ci hault barre, & de ci 
graund force, et de ci puiſſant nature en ſoy, que el forclos 
nemy ſolement ceux queux ſont parties & privies a la fine, 
& lour heires , mes toutes auters gentes de mond' , queux 
ſont de pleine age, hors de pryſon, & de bone memorie, & 
deins les iv. meres, le jour del fine levie, ſils ne mettront 


lour claime de lour action pur le pais, deins lan et le jour. 
Here are four things to be oblex ved: 


1, Fitſt, the cauſe that ſuch ſolemmitp is uſed in the le vying of a fine, 
wherein thzee things are to be obſerved; 1. foz that it is ſo high a bar, 2, of (6 
great fozce, 3.of ſo puiſant a nature. 
2. The end, to make an end of troubles and controverſtes , and to eſtablich 
concozd, peace, and repoſe in mens poſſeſſtons and tnheritances ; and therefoze a 
fine is called Finalis concordia. 
3+ The means to attain to the ſame, viz. to fozcloſe two kinde of perſons, 
viz. parties and pzivies pzeſently , and alſo the ſtrangers in the wozld, in 
tururo. 
Bra li.5.f0.455 4. A two-fold pzovifion full of right and equity is made foz rangers; irt, that 
_ _ 2 thep be of full age, out of pziſon, of good memozp,and within the four ſeas; le- 
W. a. cap. 1. * condly, that they put in their claim within the peer and the dap, after the fine 
levied. 


1. Part of the In- 
Kitutes, ſect 441, By this Ad, if any ſtranger were within age, oz in pꝛiſon, 0z non compos 
Ms bs awed mentis, 03 beyond the ſeas at the fine levied,” he is totally and foz ever excepted; 
Ale een ts. lo as he after his full age, 02 coming out of pzifon, oz recovering dis memozp, 

oz coming into the Realm, oz anp of their heirs næd not to make anp claim: 

and hereby a woman covert was bounden, it clatm were not made within the yar 
dap ; and the reaſon was, foz that ſhe had a busband that was able to put in 
his claim: but if the husband were within age at the time of the fine levied, 
though the wile were of full age, the infancie of the hughand (who was to make 

the claim, the wife being ſub poteſtate viri) ſhould pziviledge the ſtate of the 
This At was Wifefoz ever. So as bp the Juſtice of the ancient Com Law, whereof this A 
made An.18 E. fg & declaration, two Rinde of ſtrangers to the fine were exempted e pzovided 
* Vide Mich. fog ; firſt, ſuchas by pzeſumption of Law had not ſufficient underffanding, as 
— E. 1. , 2 the Julant, 03 non compos mentis; 02 had no notice, as the man in pziſon, 03 
Path or. bepondſea, of the fine levied to make claim: And ſecondly, foz ſach as had an. 
Rot.72. in banco ctent rights, who are eber favoured in Law, if thep made their claim within 


Heret . John de la the pet and day. 
Cumbes calc. 
Pl, com.357. 


C Parties et privies, & lour heires.] parties are thoſe that are 
parties to the oziginall, 


Libs 3. fol. 23- C P rivies.] Firſt, this is to be waderſtood of pꝛivies in blod, not 
Walkers calc ggely of the heirs by the Common Law, which are here named; but heirs by 
Pl. com-363-P©© the cuſtome, here compzebenden under this wozd [Privies] as Bozough engliſh, 
W. amr. Gavelkinde, oz the like, which claim as heirs by cuſtome : and is not intended 
View 161- 4 f. of pʒibles in eſtate, as Jopntenants, the Donoz and Done, Leſſoz and Leſſ@, 
Pl.z-1gE.3. oz the like: alto this is to be under ſtosd of pzivies in ſucteſſlon, as Biſhops, 
Count Vouch. Abbots, and the Uke. 

| C Mes 


114. 12 E. 3. ibid. 
326. PI. com. 
Howels caſc, 
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C Mes auxy toutes 
auters gentes de mond' 
_— — well Tenant foz pers, 9 by St pd 2 —— wozds are Lib. 5. fol. 123. 
— * N bros — as Tenants of Free — Staple, 3 caſe.li-g; 
— ＋ = of policſſion oz leiſin at the time of — and inheri- 205, Mary 
the woꝛds of 1 — yry-= cannot barre him that is in polleflion. _ > fo} 4, Wo ed Me. 
of W. 2. De donis — 2 - |, yet do tber not abzogate tos teens 14 wy glam bb, 
x + 11bus, Whic 3.8, &c. Caſe d 
— — — qr ſuper hujuſmodi —— — ol eſtates - — Jang 
* 5 a _ a | nt hzredes hujuſmodi, aut illi ad quos — nis ĩpſo jure 12. — 
— — - ameum,* But that bzanch de donis 3 li.g,87,1 39 .li. 10 
i re FAA En ¶ů ů ay . 
cſtate in tail 10 b 4 H.7. by which Ad, and by the Statute of A il, until the 69.7 1,78.33E.3, 
Ss barred by fine with Pzoclamations | nno 32 H,8, an E*opecl 332- 
to — as. s levied, and had accozding 116752 Fl 72 
In ſome caſe the party himſelf ſhall not b bers Stent. 
e concl 4E. 4. 12. Stanf. 
—— 2 as if two Joyntenants be in fee, — — againſt P 26g 6 
wrong — roit come ceo a eux. & les heires de lun, the eft — — a fine Sur 4 Hy- cope 
p may plead the fozmer feoffment to them and t e ts not changed, . Fla 
* they could habe ns other fine. heir heirs, and that by 211. .2.Eftoppel 
— — — 
in tal he fine, notwithſtanding this Statute ; and — e an aber - 41 E. 3.9. 4E. 
oe accept a fine Sur conuſans de droit come ceo, Kc. pet t * if Conant 14. $A0.31-48-5 
foz it ff patvie, and her in tall wall aver continuance of — — in tall, . B 1 
le it is inthe — ä whichls [Conte ceo — we whe father; e. Lib.z.fo. 
SU caſe above, if Tenant in tafl had granted, and rend one; )j and 83,89, in cc de 
— 03, the iſſue in tail might babe averred continuance of 2rd the land to Fines. 
nor pr Por rei res} — rg — 
— — _ in tail le vie a fine Sur connſans de droit c — untill exe» 
. —— 
L 3 5 
Low after tis Statue nfier ar ths Stat cenld the iche in fall fon Pad,eth'® 
dals Statute, albeit ome have relyed much nj bent hut was oufted thereof by 17 £353.33 5 
———ů — yer ag TD Eleppell te- 
es of 4 H.7. and 3 2 H. 8. and the Expoſition thereofubi 12K. 3.17. . . 


ſupra, 
pra, make this ont of queſtion. * Le, fol.88, 
9. Caſe de Fines, 


C Le jour del fi ; 
el nne levie.] T x 
— = giveth a double notice, one — —ů— compleat 4 E.3-46.Opinis 
— r by tranſmutation of poſſeſſion in the Countrp; As fo in Contt, A ene 754 12. 
— a defeſſible title in land accepts a fine thereof Sor z 1 — 22 
not — and grantoth and rendzetd the ſame to the cena de droit 11 K. 2. Eſchedr 
not execution within the peer and dep, this fine tall not var ufoz, who ſueth 13-14H.4.32-p4r 
— right , becauſe it is no compleat fine without po —_— had the Henkford, 
2 daun dn the Pr fe 
of the ty ranſmutation of poſſeſſion , and ſo oat of the meaning This 2 by 
ote a fine Sur conuſans de droit 4 H.. = G 

the Writ of Covenant (s ab rt 

I maketh the land to paCe, and from this Wall the gs Ader dily cn n 
accounted, albeit the fine be ingrofled afterward. ver and day 


C Si ils n : 5 
e mettront lour claime, &c. Pl.com-358;759, 
 claime, &c.] Jen the pzeſerving of ac ln 38. 
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* Vide infra 
Paſch. 18 E. i. 
Bract. Ii. 5. o 436 
nu. 7. Fleta lib. 6. 
cap-· 5 2. 
Hil. 16 E . in 
cui in vita. 
Pl. cem. 359. 
See 1. Part of the 
Inſt it. ſect. 416. 
2 Mich. 15 E. i. in 
banco Rot. 107. 
Eſle x. 
Lucia filia Jo- 
han de Northope. 
Bur there it is 
adjudged, that if 
Tenant for life, 
the Reverſion 
over, and an E- 
ſtrãger that hath 
nothing in the 
land levie 4 hae, 
withouc deveſt- 
ing or diſplacing 
of any of the e- 
ſtates, he in the 
Reverhon ſhall 
not be bound to 
make any claim, 
becauſe Parte 
fra. nibilbaburiat. 
b 4H 7. cap. 24. 
See Paſch 18 E. 
Rot. t. Robert 
Bakuns caſe, 2 
claim made upon 
the foot of the 
fine. Weſtmerl. 
And in the ſame 
rollRob.de Huſt- 
ings made the 
like claim for 5.8 
rent Northampt. 
c 16 E. 2. Cont. 
claim 10. PL com. 
358. b. 
Sce the 1. part 
of the lnſtitutes, 
ſect. 441. 
4H. 7. cap. 24. 
22 H. 8. cap. 34. 
Lib. 1. fol. 96. 
Shellings calc. 
Lib. 2. fol. 15, 16 
Wiſcmans calc, 
-B inghams 
_ Lib-a.fo-84 
&c. Le caſe de 
Fines, & ibid. 77, 
&c, Fearmors 
caſe. Lib. 4- fol. 
125. Beverlies 
caſe. Li. g. fo. 124 
Lib $. 100, 72. 
Li 9.87, 104, 105 
La 139,140,141 
10.50,96,97 
Lib. 1 1.69,71,78 
PL.com-360,361. 
Stowels caſe. 


Modus levandi Fines. 


ancient rights at the Com Law. there were 4. maner of claims,wheroftwo were 
by matter of Recoꝛd, & two by Act in the Country; by matter of Recozy,as bya 
Przcipe quod reddar, actoꝛding to the truth of the caſe bꝛougbt within the yer 
and dap by him that right had, oz in ancient time bp an entry of a claim, entrey 
in the Recozd of the foot of the fine ; but firſt it muſt have been made in open 
Court, | Appono clameu' meum tali liti vel concordiæ, &c.] And two by gas 
in the Country, as by an acuall entry into the- land, by him which right had, 
and whoſe entry was congeable, oz by a continuall clatm which amounted to 
an entry; bat all thcſe muſt be done by him that had a pꝛelent right of egton, 
oz a pꝛeſent right of entry, foz no other perſon could make any cl?tm : and there. 
foze if there were Tenant foz lite, o2 in tail, the Reverfion oz Remainder over 
in fee, de that had right of Reverſion 03 Remainder expectent vp6 an eſtate fo 
life, oz in tail, could make no clatm, becauſe he had neither pꝛeſent right of acicn 
no: of entry; and therefoze in that caſe the Tenant foz life, oz in tail muſt 
make his claim, and that claim either by acton oʒ entrp upon the fot of the fine, 
oz by lawfull entry 02 continuall claim, ſhould not onely have pzcſerved their 
own right,but alſo the right of them in Re verſton oz Remainder; but if no claim 
were made bp the particular Tenant, the right of them in the Remainder oz 
Reverſion were fo2 ever bound by the Common Law. 

„This ts altred in two reſpects by the ſatd Ac of 4 H. 7. foz thereby the 
claim muſt be by action oz entry, aud therefoze a claim entred upon the foot of 
the fine at this dap is not available. Alſo they that have a right of a Reverſion 
oz Remainder expectant upon an eſtate tail, o2 foz life, ſhall have five pers after 
their title come unto them, as bp that Ac appearcth. 

The wozds of this Ac be, Silz ne miitont lour claime! and pet in ſome 
caſe the right of one that might claim, and doth not, ſhall be pzeſerbed; cas tf 
a DiCeſſo2 be diflefſed , and the ſecond D iſſeiſoz tevie a fine, in this caſe if the 
firft Difleiſoz enter within the peer, this ſhall pzeſerve the right of the Dit- 
ſeiſee, becauſe the firſt Diſſeiſoꝛ by his entry avoided the whole eſtate given by 
the ſine, and pet the Dileiſe might have entred himſelf & ſic de ſimilibus; but 
it muſt not have been an empty fine that ſhould have barred the right of a ffran- 
ger, but a fine compleat, as hath been ſaid, 

d This Law continued untill the Parliament in the four and thirtieth pæt of 

E. 3. and then the Statute of Non-clatm was in that Parliament made, which 
tok away the effect and fozce of this Law, and of the Common Law in this 
point, whereby great contention aroſe , and few men were ſure of thefr poſ- 
ſeſſtons, which continued till the « Parliament, Anno 4 H. 7. and then that 
miſchief was refozmed, and the ancient Common Law excellently moderated 
by the Statute of 4 H.z, Se the Statute of 32 H. 8. whtch Aas have foz the 
common quiet and repoſe of all been with great wiſdom and javgement ex- 
pounded ; and that a fine with P2ocl. and five peers paſt doth bar the Lozd in 
ancient demeſne of his Writ of Deceit, and likewiſe a Writ of Erronr is allo 
therebp barred, 
And though this Act of 18 E. 1. be repealed, pet may it ſerve fn many re* 
ſpecs to explain the Statutes of 4 H. 7. and 32 H. 8. Foz the true underſtand: 
ing of the Common Law , and ol fozmer Statutes, is the ſare maſter Expo⸗ 
ſitoz of the latter. 

To the fozmer Repozts oz Expoſitions (wherein are fozmer Authozities 
out of the Lozd Dier & Pl. com. cited) two tbings are neceſſary to be added; 
the firſt, wherein the Statute of 4 H. 7. is altred , oz ſtrengthened by any 
latter Act of Parliament: ſecondly, what other caſe beretofoze adjudged up⸗ 
on anp bzanch of either of the ſaſd Statutes, and not heretofoze publiſhed, 
oz anp other matter, map ſerve foz the ſtrengthening of fines, being the com- 
mon aſlarance of the Realm, oz of the eſtates of the Subjects, concerning 
fr&-holds and inheritances. * 


As 


eMaoeodu levandi Fines. 


As to the firſt, where by the Statute of 4 H. 7. it is oꝛdained that after 
the ingroing of the fine, ic. the ſame fine be openly and ſolemnelp read 
and pꝛoclaimed inthe ſame Court the ſame Terme, and in thz& Termes 
then next following the ſame tngroſſing, in the lame Court, at foure 
ſeverall dapes in every Terme. Bp the Statute of 31 Elizab, it 
is enacted, that all fines with Pzoclamatfons ſhall bee pꝛoclatmed 
onely foure times, that is fo ſay, once in the Terme, wherein it 
is ingroſſed, and once in evcry of the thze Termes holden next al⸗ 
ter the ſame ingroſſing; and that every fine pzoclaiſmed, as fs afoze- 
ſaid, hall bee of as great fozce and effect in Law to all intents , 
and purpoſes, as if the lame had bene ſirtene times p2oclaimed, accoz⸗ 
ding to the Statutes heretofozz made: A bencficfail Law; foz the fewer 
Pꝛoclamations, the ſafer. Se the Statute of 1 Mar. fo; ſtrengthening of fines 
when P3oclamatfons bee not made, dc. by reaſon of adjournement of any 


Terme. 


It hath b&nc reſolved that this Aa extendeth where bat part of 
the Terme is adjourned, foz it is a favourable Law, and tobe taken by 
equitie. 


Another Statute is made foz the eſtabliſhment of fines and recoveries 
in Anno 23 Eliz. which is evident, and whereupon we have knowne no que- 
ſtion made, and therefoze referre the Reader to the whole Chapter, being a 
p;ofitable and bencfictall Law, and of ihe molt part of freholders of this Realm 
neceflarp to be known, 


As to the ſecond, betw&ne Sunie & Howes, Trin. 32 Eliz. in Com- 
muni Banco, the caſe wis, Thomas Cotton was Tenant in tatle of the 
moſty of certaine lands, and of the other moſtp hee was Tenant foz 
life, the remainder to William Cotton his eldeſt ſonne in fafle, Willi- 
am Cotton went bepond Sea to Antwerpe , and after the ſald Tho- 
mas Cotton Anno 19 Elizab. levied a fine of the whole with P2ocla- 
mations, and within the peare William Cotton died at Antwerpe, and 
never came into England; William his ſonne being within age entred 
Anno 31 Eliz. And tt was adjudged that foz the moity whereof Tho- 
mas Cotton was Tenant in taile, William the ſonne of Willam was 
barred by this Ad of 4 H. 7. but foz the moity of William the Father, 
the etitry of his ſonne William was lawfall ; foz albeit that William the 
ſonne could not take advantage of the clauſe that give benefit to him that 
is bepond Dea, and his heires to enter, oz take his Action within five 
yeares after thep bee within this land, becauſe in this caſe William the 
Father after the fine levied neber was within the land; yet foz that per⸗ 
ſons out of the Nealme at the time of the fine levied , amongſt others 
having a pzeſent right, are excepted ont of the bodp of the Ac (which 
wozketh the barre) therefoze where he that is beyond Sea at the time of 
the fine levied, and never returnes, is within the exception out of 
the body of the Act, and hee and his heires may enter oz fake his 
Action at any time: but in caſe hee doth returne, hee and his heires 
mult enter oz take his Action within five yeares after his returne : and 
ſo it is of an infant being party to the fine, and having a pzeſent right, 
if he die th during his infancy, he oz his heires may enter oz take his Acton 
at anp time: and fo it is of a perſon that is Non compos mentis by the 
Ad of God, if hee dis whiles hee is Non compos mentis; oz à man in 
Pziſon, which is by Act in Law, if hee die in Pziſon; oz a feme covert, 
which is by - her owne Ad, if ſhee die whiles ſhee is covert, _ — 
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31 Eliz.cap.:. 


1 Mar.Parl.2.c.7 
Dicer 3 El. fe. 186. 


23 El. cap. 3. Vide 
lib. 5. tl. 40. Dor- 
mers caſe. codem 
Lib. tol.28.&.zg. 
& 43>44,45. for 
amendment of 
hnes, &c. 


Tr.z2 Eliz in 
Communi Banc, 


Cottons Caſe, 


See Pl. Coin. te. 
366. a. the opini- 
on of Brown and 
Saunders, lege, & 
perlege nil te- 
mere. 
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parties fo the fine, Foz all theſe are within the reaſon of the cats ar» 

judged of him that is out of the Realme (which going ont of the Realme 
e 

eſtates 


was his own Ac) and never returned. 
the Statnte of 21 Jacobi Regis cap. 2. foz the firengthening of the 
of the Subjects againſt the King and his Sacceſſo2s, 


STATUTUM 


T AF EAIANTTCLTIATELIIOED 


WW. 4 ' ku a þ in, 1 Wo n * — „ - WW, 
EEE EEE Bo EEE 
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Statutum de finibus levatis, 
Editum Anno 27 Edw. i. 


Uia fines in cutia noſtra levar' finem litibus debent 

imponete, & imponunt, & ideo fines vocantur, ma- 
xime, cum poſt duellum et magnam alsiſam in ſuo caſu 
ultimum locum finalem teneant imperpetuum; jamqne per 
aliquod tempus præteritum tam tempore claræ memoriæ 
domini Henrici Regis avi noſtri quam noſtro partes eorun- 
dem finium & earum partium hæredes contra leges & conſue- 
tudines regni noſtri antiquitus uſitatas ſuper hujuſmodi 
hnibus adnullandis et evacuandis admittebantur, propo- 
nentes quod ante finem leyatum a tempore levationis ejuſ- 
dem, & poſt-a petentes ſeu querentes aut eorum anteceſſo- 
res de tenementis in finibus contentis, aut de aliqua parte 
eorundem ſemper fuerunt ſeiſiti, & fic fines hujulmodi 
rite levat per juratores patriæ falſo ſubornatos & malitioſe 
procuratos multotiens evacuabantur et adnullabantur minus 
julte: Nos volentes ſuper przmilsis remedium adhibere in Par- 
liamento noſtro ad Weſtm', ſtatuimus, quod dictæ excep- 
tiones (eu reſponſiones vel inquiſitiones patriæ ſuper hujul- 
modi exceptionibus ſeu reſponſionibus nullo modo contra 
hujuſmodi recoguitiones et hnes de cætero admittantur. Et 
nos vero volumus, quod ſtatutum iſtud tam locum habeat 
ad fines prius levat quam impoſterum levand'. Et vide- 
ant Jultic', quod notæ & fines in curia noſtra impoſte- 
rum levand* publice et ſolempniter legancur, et quod placi- 
a interim celſent omnino, et hoc fiat per duos dies ig lep- 
Umanz ſecundum diſcretionem Jultic,, 


(gag Enes in curia noſtra levati finem litibus debent im- 
Ponerc = g vonunt et ideo fines vocantur, maxime cum poſt 
1 duellum 
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duellum & magnam aſsiſam in ſuo caſu ultimum locum 
finalem teneant imperpetuum jamque per aliquod tempus 


ræteritum.] Herewith doe agre& all our ancient Authoze, viz. Glanvill, 
Glany.li-2-ca 3- Nota quod talis dicitur finalis concordia eo quod finem imponit negotio, adeo 
ut neuter litigantium ab eo decztero liceat decedere. 
= 20 l. g. ſol. az; Bracton, Item ſi per concordiam, & finem fact, quæ ſimilitei petemptortia eſt 
1. 3. 106. Lib 4. x" ; . . . N 5 7 
24s. quia dicitur finalis concordia, & ideo finalis, quia imponir finem litibus. 
Britton fol 90. & 91. Sont aſcuns cloſes corporels que home ne purra my bien 
purchaſer ſans aide de noſtre Court, ſicome fees, & propreres & dount per ac- 
cord del purchaſer, et del donour, coviendra lever fine en noſtre Court patmy la 
quel tiel manner de purchaſe tiendrent effect & eſtablete. 
© beloze in the Expoſition of the Statute, called Modus levandi fines, in 
the Parliament Noll, Anno 19 E. 1.Rot.12. the Caſe of Margery late wife of 
Thomas Weylard. | 


Britton f0.95,91. 


C Jamque per aliquod tempus præteritum tam tempo- 
re clarx memorix domini Henrici Regis patris noſtri 
quam noſtro partes carundem finium & earum partium 


hæredes (contra leges et conſuetudines Regni noſtri antiqui- 


tus uſitatas) ſuper hujuſmodi finibus, &c.] The miſchicte, 6; 
rather the abuſe beſoze this Statute, was in allowance of averments 
by parties end pzivies ſoz eadnulling of fines levied Contra leges et 
conſuetudines Regni no{lri antiquitus uſitatas, &. Whereby fines were 
manp times unjuſtly avoided: and what ſuch aberments were, and whercfoze 

6E.:.t-1:3- thep were admitted, is declared by Stoner, one of the Juſtices of the Court cf 
Common Pleas, who repozted that he heard Sir William Bereford Knight, 
then Chieſe Juſtice of that Court ſap, that in ancient times parties and p2ibies 
could not avo!d ſines, proporertes as this Ad faith, Quod ante finem levatam 
& tempore levationis ejuſdem, & poſtea petentes ſeu querentes aut e0- 
rum anteceſſores de renementis in finibus contentis, aut de aliqua parie 
earundem ſemper fuer ſeiſiti. But afterwards (in the raigne of H. 3. in the time 
of infurrections and civill warreg by the Graundes of this Realme) it was 
uſed by the maintenance ef the Graundees, that parties and p2ivies might avoid 
fines by ſuch averments. which averments tn the raigne of E. 1. were contt- 

4 E-3.46. nued untill the making of this Aa; all which was affirmed by Sir William Herle 
Chtefe Jaſtice, and farther he ſald, that the ſeme appeared alſo by this Statute 
De finibus, as in truth it doth, 


© Partes carundem finium et earum partium hære- 


des > &c.] So as this Ad taketh away the ſaid averment, which by the 
maintenance of the Graundees ofthe Realme had unjuſtly crept in by parties 
and p2ivies; fo2 the miſcþiefe befoze this Statute was, as hath ben ſatd, that 
when the conuſans de droit, &c. was made to him that had never any thing be- 
foze,and the conuſe graunted, and rendzed the ſame back again at the ſame in 
ſtant to the connſo2 foz life,oz in taile with remainder over, who alwales was 
ſeiſed, and in poſſeſſion of the land; pzfvies (bp colour that there was uo 
tranſmutatton of poſſeſſion) were againſt Law permitted to abold fines by the 
averment afozeſatd, 
And albeit this Statute extendeth to averments taken by parties and pꝛi⸗ 
vies, and extendeth not to averments made by ſtrangers, that arc no parties no: 
pzidtes to the fine, pet by the Common Law the hanteſſe and pulllant 7 — 
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and nature of flnes was ach, that a meer ſtranger con'd not have a ncnerall 

averment again a fine; and therefoge it fs repozted by Shard, one of the 175.3. 54.Wakes 
Joffices of the Court of Common Pleas, that it was reſolved by the Sages . 1; E. 3. 
of the Law. that the parties, oz their heirs ſhould have no avcrments againft n hu 
ines levied contrary to the fine to avoid it; and that a ſtranger ſhould have no ; 5 dn 
generall averment dircalp to avoid a fine, it it were not upon ſome ſpectall Garranty = 
matter, foz he that 1 Tenant after the fine levied, fs intended Tenant un» +: E.3-14 144-4 
der the ſtate of ſome of the parties to the fine, to whom by the Common Kat 33: *- 

a gencrull averment is not given moze then to the party oz pzible: and the 

ſpectall matter which giveth dim the averment is, that after that he pleads 

that the parties to the fine had nothing in the land at the time of the fine le vied, 

he doth fozmerly adde, that either he himſc!f, oz ſome other whoſe effate he 3 5. = b. 
hath, was feifed at the time of the fine levied, 4c. But pet that matter is 51. W 
not traverſable, but a mean to traverſe and avoid the fine , and thercfoze the 33 H. 21.22H.6 
Tenent that plcads that Plea doth conclude, Et de hoc ponit ſe ſuper patriam, 57: 17 E. 3. 53. 
without a farther replication ; foz Littleton himſelf that famous Lawycr re- 3 E.;. Keplica- 
pozteth, that it was adjudged in the time of Dir John Tune, chick Juſtice of 2 
the Court of Common Pleas (who was conftituted chick Aufttce of that 8 — 
Court, Februar. 9. Anno 14 H. 6. and continued unt ul the 20 of Jan. Anno 17. 53. 12 E.4 13. 
cf the fame King , and then was made chicf Juſtice of the Kings Bench) 3H. 9. Vier 
that when the Tenant pleads in bar againſt a fine, Quod partes finis nihil ha- 3 291. 
buerunt in ten tempore levationis finis nec aliquis corum aliquid habuit, fed {?. — 
ouidam T. B. adtunc fuir ſeiſitus, &c. cujus ſtatum, &c. Et de hoc ponit 40 E. 3. 30. b. 
ſe ſuper patriam, & ptædictus querens ſimiliter. And if it be found, that the 41 E. 3. fol. 14. 
parties to the fine had nothing, gc. the fine ſhall be avotded, though the ſpectall Pier z ElA. 290 
matter «> the ſcifin of himſelf, oz of a ſtranger at the time of the fine levied 

be not t und. And ſo it ts in the caſe of the like Plea to avotd a recovery, oz fn , 110 

caſe of a tounterplea of 8 Aoucher i the like: all which pou may read in that Re- PI Ton — 
pozt;x this kind of pleading remains at the Com: Law ſince the ſtatute of 4 H. 7. pts 


C Er earum partum hæredes. This is not intended of an . E.;. Replic. 
heir in blood onelp, but of the heir of the land; foz Hzres dicitur ab hzredi- 62. 17 E. 3. 53. 
tate: and therefoze if the heir appar ant be ſeiſed of land, and the anceſtoz le vie 
a fineof the ſame land, and dyeth, this ſhall not bar the heir, fog he claims not 


the land, whercof the fine is levied,as heir unto him. 

De in the Parliament Roll of Anno 14 E. 3. anotabie caſe of an averment wo. Factions 
taken by a ſfranger againſt a fine, and afterwards adjudged, whſch caſe is @ II A ni 
bzidged by F/ herbert, 13 E.z. tit. Voucher 119. but moze cffeaually in the jp, Stanton, 
Parliament Koll. and Anne his 

But ld ing tbe learning concerning averments of parties, and pꝛivies, and of ein Four md, 
frangers hath been delivered as is afozeſaid; it is objected, that when Joyn⸗ ; E. 3. Vouch. 
tenancie is pleaded by fine in abatement of the UWWrit , that a ranger fog main- 2 4-24 E.3 
tenance of his Writ could not take any generall averment againſt the fine, 368.79. 29 E.; 
And this being agreed unto them, as is abobeſald, then thep p2oceeded, that in 18. 18 Afl. 6. 
the caſe of a fine the Demandant could have no replication thereunto, as to ſap ** tl — Aft. 
that the otter Joputenant not named in the Writ by his Der releaſed befoze £ 4025 2 - 
the Writ bzought, oz that they both tyfeoffed A. which retnfeoffed the Tenant ; 1, a de Res 
and this was ſaid to be in reſpec of the height, and puiſſant fozce and nature of ; E. 3. ibid. 3,14 
the flae : But to this it was anſwered, that the ſame held at the Common Law 1cincr. North. 
in caſe of Jopntenancic by Deed, and therefoze that could not be the cauſe * A 1 f 
thereof. Then another reaſon was ſought fo2, and that was, that the land was , . 5 5 
the kree · hold of another, and therefoze it ſhould not be put in Tenancie (that is, 0. 8 E.;. 23. 
in plea of Law in danger to be loſt) without the party himſelf: But if the 24 E. 3. 79. 
fine 02 Deed were made by the Demandant himſelf to the Tenant & another, 
then he might confeſſe and avold the fine; as to ſap, that ſince that time the 
Jopntenant infeoffed him, oz ths like, becauſe the Demandant was party, But 
again it was affirmed, that that reaſon could not hold in reſpec of the * 

2112 rees 


526 Modus levandi Fines. 


free-hold , foz that might hold alſo where Jopntenencie {s pleaded withont 
1 E. 2. Aſ.116, fine oz Deed, but there it is evident that the Demandant tall maintoin his 
Wrtft, and fry a third perſons tree hold, nay the Judges themſelves were ſome⸗ 
times ſo fearſull to weaken the ſtrength and fſozce of fincs, end ſometime ſo 
13 E.3.Garranty bedazeled with the bzight ſolemntty of the fine , as Sir John Stoner chief Jy» 
I 7. Tice of the Court of Common Pleas did ſay, that an averment ought to be dad 
againſt a fine, both by conſcience and the Law of God; and pet left the fine 
would be avoided , he would be adbiſed, This doubt fulneſſe grew, foz that 
the true diverſity was not obſerved between averments, where they were 
made by parties and pztvies, and where by ſtrangers, noz the true pleading 
thereof reſolved upon. 
;E.3.24-b.24E.3z3 So, that truth (the mother of Juſtice) might not be ſuppꝛeſſed, it hath ben 
78. 14 H. 6. 8,25. reſolved, that againſt a Jopntenancie pleaded by fine, the Demandant 
Dier 13 Elz. 290 contefſe and avcid the fine, as to ſap, that the Joyntenant not named rcleaſed 
__ befoze the Writ bzonght , oz that thep both inſeoffed one, who reinfeoffed the 
Stat. de Conjun- Tenant, oz the like; fo) e ene the no 
_ 3 do in no ſozt weaken tt 
17 E. Made But agatuft Jopnte 
Bre 1. Regiſt. 2. Aberment,that the Ten 
1 E. 3. 5 E. z. z20 of the fine; and the Sta 
4E. 3. 30. 5E.;. to Joyntenancie by fin 
23.05 Ir generall averment age! 
ibi.13,14.18A0.6 Are all the Boks (whe 
21 All. 28. 22 E ; well reconciled, And 
45-45. 2A f to Alliſes, but to Mr 
— — ©-2 reddat, but not to UW! 
2A. l. 2 lf. } Green chief Juſti 


6 made moze in damage o 
37 Ag. p-· 3. 


41 E.3 1.40. ; 
17. 7 K 2 Maint. 
de Bre. 8. 

19 H.. 1. 34 H. 6 
16. 


Confirmatio- 


Sides se 


Confirmationes Chartarum de li- 
bertatibus Angliæ & Foreſtæ. Anno viceſi- 
mo quinto Edwardi primi. 


CAP. I 


Dieu Roy Dangleterre, Seigniour 
juiraine, a touts ceux que ceſtes 
cront, Salutem. Saches nous al 
t eſgliſe, et au profit de noſtre 
15, et pur nous heires, que la 
chartre de la foreſt, les queux 
de tout royalme en le temps le 
en touts lour points, ſans nul 
neſes cels chartres deſous no- 
ous Juſtices auxi bien de la fo- 
touts les viſcontes des counties, 
tres, et a touts nous cities par- 
ove nous briefes, en les queux 
les avantdits chartres publier, 
ple, que nous les avons grants 
iſtices, Viſcontes, Maires, et au- 
de la terre de ſous nous ount a 
touts lour points empledes de- 
: allower : ceſtaſcayoir le grande 
et la charter de la foreſt, en a- 


mendement de noſtre realme. 


Foz the ftile of the Kings , and foz the Ling that ſpake firſt in the plorall 
number Nous] as our Ring here doth, ſee Magna Charta, cap. 1, and the firft 
part of the Inſtitutes, ſeR. 1, 


C Per ſes letters patents.] Aas of Parliaments are many times 
in fozm of Charters, oz Letters Patents, Vide Magna Charta, cap.1, & liber 
8. fol. 1, &c, incaſu Principis, 8 

The title of theſe Statutes is, Confirmationes Chartarum de libertatibus 
Angliz & Foreſtz ; and true it is, that hereby the ſaid Charters are expzeflp 


confirmed: But they are alſo excellently interpzeted (which is a —_— 
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free hold, foz that might hold alſo where Joynfenencie {s plreded withont 
12 E.2, Aff 116. fine oz Deed, but there it is evident that the Demandant Wall maintoin bis 
Arlt, and try a third perſons tree hold, nay the Judges themſelves were ſome- 
times ſo fearſull to weaken the ſtrength and ſozce of fines, end ſometime ſo 
13 E.3.Garranty bedazeled with the bzight ſolemntty of the fine, as &ir John Stoner chief zu- 
I 7. Tice of the Court of Common Pleas did ſap, that an averment ought to be had 
againſt a fine, both by conſcience and the Law of God; and pet leſt the fine 
hould be avoſded , he would be adbiſed. This doubtfulneCe grew, foz that 
the true diverſity was not obſerved between averments, where they were 
made by parties and pztvies, and where by ſtrangers, noz the true pleading 
thereof reſolved apon. 
3E.3-24-b.24E.3z3 Now, that truth (the mother of Zuſtice ) might not be ſapp2eſſed, it bath ben 
75. 14 H.6.8,25. reſolved, that againſt a Joyntenancie pleaded by fine, the Demandant ma 
Dier 13 Elia. ago conteſſe and abeid the fine, as to ſap, that the Joyntenant not named releaſed 
ws befoze the Writ bzonght , oz that they both infeoffed one, who reinfeoffey the 
Star, de Conjun- Tenant, oz the like; foz theſe oz the like Pleas confeſſing and avolding the fine, 


Aim feoffatiz, do in no ſozt weaken the ſtrength oz fozce of the ſame, 
34 E. 1. cap. 1. 


B. 2. Main. de But agatuſt Jopntenancte by fine the Demandant cannot take a generall 
Bre 1 Regif., 2. Aberment,that the Tenant is ſole leiled, foz that ſbould ſeem to weaken the fozcs 
1E.3.5-2E.3.20 of the fine; and the Statute of Con junctim feoffatis, Anno 34 E. 1. extends not 
4E. 3. 30. 8 E. 3. to Jopntenancie by fine, but to Jopntenancie by Decd onelp, to take the 
rr generall averment ageinſt the Deed, that the Tenant is ſole ſeiſed: and thus 
ae * are all the Boks (whereof there be many) that ſcemed prima tacie to diſagree, 
21 Alff. 28.22 E ; well reconciled, And this Statute De conjuntim feoffatis, extends not onelp 
* e . to 2 but to —— — — reall Artts of Præcipe quod 
. 4 reddat, * but not to s of Gard, oz the like. 

r } Green chtef Juſtice, Anno 24 E. 3. granted, that this Act of 34 E. 1. was 


2. mave moze in damage of the people, then in amendment of the Common Law, 
37 All. p. 3. 


41 E.3 15.49E.3 
17. K 2 Maint, 
de Bre. 8. 


7 2 H.6.1. 34 H. 6 
16. 


Confirmatio- 


Sieden 


Confirmationes Chartarum de li- 
bertatibus Angliæ & Foreſtæ. Anno viceſi- 
mo quinto Edwardi primi. 


CAP. I 
be nos per la grace de Dieu Roy Dangleterre, Seigniour 


LL Dirlande, & Duke Daquiraine, a touts ceux que ceſtes 
letters preſents oiront, ou verront, Salutem. Saches nous al 
honor de Dieu, & de faint eſgliſe, et au profit de noſtre 
realme, avoir grant pur nous, et pur nous heires, que la 
chartre des franchiſes, et la chartre de la foreſt, les queux 
fuerent fairz per commen de tout royalme en le temps le 
roy Henry pier, ſoient tenus en touts lour points, fans nul 
blemiſment, et volons que meſes cels chartres deſous no- 
ſtre ſeale ſoĩient envoyes a nous Juſtices auxi bien de la fo- 
reſt, come as autres: et a touts les viſcontes des counties, 
et a touts nous autres miniſtres, et a touts nous cities par- 
my le realme enſemblement ove nous briefes, en les queux 
ſerra contenus que ils facent les avantdits chartres publier , 
et que ils facent dire al people, que nous les avons grants 
en touts points, et a nous Juſtices, Viſcontes, Maires, et au- 
tres miniſtres, que les loies de la terre de ſous nous ount a 
guier meſmes les chartres en touts lour points empledes de- 
vant eux en jugement, facent allower: ceſtaſcavoir le grande 
chartre come ley common, et la charter de la foreſt, en a- 
mendement de noſtre realme. 


Foz the file of the Kings , and fo2 the Bing that ſpake firſt in the plorall 
number Nous] as our King here doth, ſee Magna Charta, cap. 1, and the fir 
part of the Inſtitutes, ſeR. 1, 


C Per ſes letters patents.] as of Parliaments are many times 
in fozm of Charters, oz Letters Patents, Vide Magna Charta, cap.1, & liber 
8. fol. 1, &c. in caſu Principis, : ö 

The title of theſe Statutes fs , Confirmationes Chartarum de libertatibus 
Angliz & Foreſt ; and true it is, that hereby the ſafſd Charters are expzefip 
confirmed: But they are alſo excellently interpzeted (which is a 8 
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tion in Law) foz here is nothing enacked, but it is included within Ma- 
gna Charta. 


C Al honour de Dieu, et de ſaint eſgliſe, et au profit de 


noſtre realme.] This is, oꝛ ſhoald be the true end of all Parliaments, 
See Magna Charta in the ſtile thercof, and all ſuccecding Parliaments gave 
in effca followed this pzecedent. 


C Per commen de tout realme.] That is, by the common afent ot 
the Realm by anthozitp of Parliament; and many times per communitatem 
Angliæ: it ſignifieth alſo an Ac of Parliament; foz it cannot be per commu- 
nitatem Angliz, but by Parliament, as hereafter ſhall be Qewed. 


C Soient envoyes a nous Juſtices, &c. & a touts nous 


cities, & c. enſemblement ove nous briefs.] wetoze Pzinting, 
and till the 1K aton of H.7z. Statutes were ingroſſed in parchment, and by the 
Kings Writ pzoclahned by the Sherite of every County : this was the ancient 
Law of Ergland, het the Kings commandments iſſued, and were publifhedin 
fozm of Writs (as here i! was:) Anexcellent coarſe, and wozthp to be reſtozed. 


C Que les loyes de la terre de ſous nous ount a guier 


melmes les chartres, &c .] This is a clauſe wozthy to be lozitten in 
letters of gold, viz. tht our Jaſtices, Sherifes, Patozs, and other ꝙ niſters, 
which under ns have the Law3 of our Land to guide them, ſhall allow the ſald 
Chartcrs in all their points, which in any Plea ſhall come bcfoge them in 
Judgement: And here it is to be obſer ved, that the Laws are the Judges 
guides, oz leaders, accozding fo that old rule Lex eſt exercitus judicum tutiſſi- 
mus ductor, 02 Lex eſt optimus Judic's Zenagogus. and Lex ell tutiſſima caſſis. 
There is an old Lege wezo, called | Guidagium | which ſtgnifieth an office 
of guiding of travell6z5 thzouc yh dangerous and anknown wapes ; here it aps 
peareth,that the Laws ct the Keatm hath thts office to nutde the Judges in all 
cauſes that come beſoze them in the wapes of right Jalltce, who never pet 
miſguided any man, that certainly knew them, and truly followed them. 


C Le grand chartre come ley common, et la chartre de 


la foreſt, en amendement de noſtre realme.] rye ſenſe hereof 
is, that the great Charter, and the Charter of the Fo. eſt are to be holden fo; 
the Common Law, that is, the Law common to all; and that both the Char⸗ 
ters are in amendment of the Realm; that is, to amend great miſchiefs and 
fnconventences which oppzcfcd the whole realm befoze the making of them. 


_—— 
e 


II. 


T volons, que fi nul judgement ſoit done deſormes 
encountre les points des chartres avantdits per Juſtic, 
ou per autres de nous miniſtres, que encountre les points 
des chartres tenont plee devant eux, ſoit defaite, & pur ni- 


ent tenus. 
Whats 


Cap 3, 4, . (onfirmationes Chartarum. 


Whatſoever jndgement is given againſt the Statute of Magna Charta, oz of 
Charta de Foreſta is made void by this Ja, and may be reverſed by Writ of 
Crroz, becauſe the jadgem:nt ts given againſt the Law, foz this Aa ſaith, Soit 
defait, & pur nient tenus. 


4 


T volons que meſmes ceſtes charters deſous noſtre 

ſeale ſoient envoyes as Elgliſes Cathedrals par my no- 
ſtre royalme, et la demoergent, et ſoient deux oe per an 
lieus devant le people. 


Here it is to be obſerved what care was faken fo; the pꝛeſer vation of theſe 
Charters, and of this At of Parliament, foz it is god chance to obtaine, but 
great wiſedo:me to keep, 


CALF: 

T que Archevelques et Eveſques denuncent les ſenten- 

ces dexcommengement countre touts iceux, que coun- 
tre les avantdits chartres vendrount en dict ou en fait, ou en 
eide, ou en counſeil, ou en nul point enfraindrant, ou 
countre vendront. Et que cels ſentences ſoient denuncies & 
publies deux foits per an per les prelates avantdits. Et ſi 
meſmes les prelates en nul de eux ſoient negligentes en la 
denunciation ſuiſdit faire, per les Archeveſques de Canter- 
brie & Deverwike, que pur temps ſerront, ſicome covient, 
ſoient repris & deſtreintx a meſme cel denunciation faire 
en la forme avantdit. 


This Excommunication the Pzelates could not pꝛonounce without war⸗ 
rant by authozitp of Parliament, becauſe it concerned Tempoꝛ all cauſes. 


— 


22 — — — — — —— 


C4 . . 
E. pur ceo que aſcuns gents de noſtre realme ſoy doub- 


tent, que les eides & les miſes, queux il nous ount fait 
avant ſes heurs pur nous guerres et auter boſoignes de Jour 
graunt et lour bon voluntie, en quel maner que faits ſoi- 


ent, puiſſont turner en ſervage a eux & a lour heires, pour 
ceo 
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ceo que ils ſerront autre foits troves en rolle, & aux. 
int priſes que ount eſte fairs parmy le royalme per nous 
miniſters en noſtre noſme. Nous avons grantes pur nous & 
pur nous heires, que mes tielx cides, miſes ne priſes, ne tre- 
rons a cuſtome pur nul choſe que ſoit fait, ou que per rolle, 
ou en autre maner poet eſtre trove. 


C Eydes ct miles.) Auxilia at this time was a generall wort, not 
onely tncludiag aides due by Law. and tenure, as aide pur faire fits chivalier, pur 
file marier,&c. but aides elſo grauuted by the free will of the dubjzens tn Parlia⸗ 
mente, which afterwards were celled Dabſidies; and here this wozd cides is ta⸗ 
ken fo2 an aide graunted by authozity of Parliament. 


C Miles] Are pꝛoperly taken foz expences o2 charges, but here in thts 
Aa thep are taken fog tasks, taxes, tallages, oz tekings, 


C Pur nous guerres, oc.) The King had obtained by fre conſent, and 
god willtn Parliaments pzecedent Alds, @abſivies oz Tasse to the mainte⸗ 
nance of his UUarres tn ſozein parts, which howſoever they were graunied in 
fall Parliament, pet (as here it appcarcth) wanp men doubted, might turne in 
ſer vage of the Subjeaa of the Realime, fo2 that it was holden that they ought 
net to contribute to the muntenance of the Kings Tlarres out of the Realme; 
And thercupen Bohun Carle of Hereford, and Eflex High Conſtable of England, 
and Bigor Carle of Norftolk, and Suffolk, and Marshall of England, foz that it 
concerned matter et Ai mes and Marre, exhibited a Petition to the King in 
Ftench, in Anno 5 E.:. befoze the making of this Act, which J have (&n aun» 
citnilyreco2vet, on the hehalfe of the Commons of England, concerning the laid 
matter, and therevyon the Ning at this Parliament pelded to this Aa that ſach 
aides, task, oz tekings ould nat be dzawn to cuſtome fog any thing that had 
been done in that behalte. 

But pet this matter was never in quief untill it was moze particulerly ex- 
plained by divers Ads o! Marliament, which we have dzawn into one body of a 
Law divided into ſe vcrall beaches. 

1. No man (hail be chai ged to arme himſelfe, 02 to finde men of armes, 02 anp 
Hoblers oz Archers (other then thoſe that hold by ſach ſervices, 02 devolres of 
the King, oꝛ of other Lezds) if it be not by common conſent, and graunt in 
Parlfamert. 

2. No man ſhall be compelled to goe fo the Kings Warre ont of his 
Shire: bat where neceſſity of ſudden comming of ſtrange enemies into 
the Nealme. 

3. No man ſhail be charged fo give any wages either fo the pꝛeparers oz con» 
vepoꝛs of Souldiers, oz to the @ouldicrs to goe into Scotland, Gaſcoin, 02 elſe» 
where ; but that men ol Armes, Yoblers, and Archers, choſen to goe into the 
Kings ler vice ont of England, ſhall be at the Kings wages from the dap they des 
part out cf the Comittes where they were choſen, tili they return. 

Which Jas of Parliament are but declarattons of the ancient Law of England. 


H. 4. nn 48. 
ny 2 eng And acco2oing io this ancient Law, the Commons eftcr the {id declar toʒy 
414.4. cap.1z- Ads of Parliament did, when this point concerning maintenance of Autres out 
11. 2. c. . 19H. of England came in queſtion, make their continuzil claim of their auncient fre» 


C-1.v;d Roreclare 
ſus 44 F. z. Sir 
Ty LL. * 
Rich. Pembrughs 
Caſe. Vide Mag. 
CH. rr. c. :o. verb. 
ci. Contiem. 
Cuntz . t. 


— 


Py 


dome and birth right, as in 1 H,5.andin 7 H.5.&c, the Commons made pzoteltas 
tion that they wete not bound to the maintenance of Marre in Scotland. reland, 
Calice, France, Normandie,oz other f62ein parts, and cauſcd thetr yꝛoteſtations to 
be entred into the Parliament Roll where they pet remain; which in cffec agreth 


with that, which upon like occaſion was made in this Parliament ot 25 * 
Su: 


Cap.6. ( onfirmationes Chartarum. 


Bat here may be obſerved, that when any ancient Law oꝛ Cuſtome of Parl(as 
ment is bzoken,and the Crown poſſeſſed ofa pꝛecedent, how vifficult a thing it 
is to reftoze the Subjea again to his fozmer fræedome and ſafety. 

Now how of ancient time Soldiers were levied, mnftered and entred ol Re⸗ 
toꝛd, ic. (an excellent military policy) which will conduce much to the finding of 
the true ſenſe of thia, and other Statutes, concerning this matter, ſæ the third 
part of the Inſticutes. Cap, Felony in Soldiers thet depart, c. in the @xpoſiffon 
ofthe Statute of 18 H.6.cap.19. S the Slatutes of i H. 7. cap. 7. and 19 H.7, 
cap. Is 


| —_— 


CAP #1 


T auxint avons graunt pur nous, et pur nous heires, 

as Archeveſques, Eveſques, Abbes, Priors, et as autres 
gents de S. Egliſe, as Countes, Barons, et a tout la Commi- 
nalty de la terre, que mes per nul beſoigne tiels manners 
des aides, miſes, ne priſes, ne prendrons forſque de com- 
mon aſſent de tout le Royalme, et pur le common profit 
de ceo: ſaves les auncient aides, et priſes dues et accu- 
ſtomes. 


The cauſe of the making of this bzanch, and of ſach ſpeciall mentioning of the 
Clergy was, that the King did againſt the auncient Lawes and! Cuffomes of 
the Realme collect monep by Commiſſion without allent of Parltament, not 
onely of Carls, Barons, and Comminaltp, but of the Clergy, who in thoſe dapes 
claimed a p2iviledge, and immunitp from ſecular afdes ſand Subſidies, (by pꝛe⸗ 
text ofalate conſtitution made by Pope Boniface:) The Clergy ſtod ſo ſtoutly 
in defence of their pꝛiviledge, that ir Robert de Brabazon the Kings Chiefe Jus 
ſtice pzonounced openlp in the Rings Bench, (in terrorem) that from thencefozth 
no Juſtice ſhould be done foz them at their ſuit, but Juſtice ſhould be done 
againlt them in the Kings Courts at any other mans ſat, But at this Parlla* „/ Stat. 4e; 4E. 
ment this bzanch gave ſatisfaction to all, foz hereby it is enacted that everp aide De Tallagio nun 
and task and other taking muſt have two ſpecial pzoperties, the one in the Cre: concedendo. 
ation, viz, that it bee given by the common conſent of the whole Realme in 
Parliament; the other in the execution, viz. that it be giben and {mployed fo} the 
common benefit of ths whole Kealme, and not foz pzivate oz other reſpects ; 
which wozds, Et pur le common profit de ceo] in the impʒeſſion of Tottell arg 
injurtoully omitted. 


C Saves les auncient aides et priſes dues et accuſtomes. 
The annctent aides are here intended. Aide par file marier, pur faire fits chivalier, 
and reliefes by reaſon of tenures, and the auncient takings oz ſeiſures are here 
intended, ſuch as were due to the Crown, Jure prærogativæ, as watfes, ſfrapes, 
the gods of Felons,and Outlaws, Deodands, and the like, Iratidne renurz) as 
— ſuch other as did lie in ſeiſure 0z taking by reaſon of any tenure o 

ome, 
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See before the 


Statute of Aagna 


Charta cap. 3. 


Rot. Pat. 3 E. i. m. 
& 9. Mich. 26 E. 1 
int' retorn bre v. 


in Scacc'. per 
communitatem 
Anglix, &c. vid. 
Magna Chart. 
cap. 30. 

Art. ſuper 
Chart. cap. 1. 
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EST FILL 
Ex pur ceo que touts le pluis de la comminaltie du 


Realme ſeiſent durement greve de la maletot des leyns, 
ceſtaſcavoir, de cheſcun ſacke de leyn quarant ſoulz, et 
nous ont pries, que nous les voudrons releſſer: Nous a 
lour prier les avons pleinment releſſes. Et nous avons 
graunt pur nous et pur nous heires, que mes celes ne 
prendrons ſans lour common aſſent, & Jour bon vo- 
lunte. Sauve a nous et a nous heires la cuſtome des leyns, 
pealx, et quires avant grauntes per la comminaltie avant- 
dit. En teſmoignances des queux choſes nous avons fait 
faire ceſtes nous letters overts. Teſmoigne Edwarde no- 
ſtre fits a Londres le x. jour Doctobre, lan de noſtre 
reigne. XXV. ak 


Cap. 7. 


C Et pur ceo que tout le pluis de la comminaltie du 
Realme ſeiſent durement greve de la maletot des leynes. s. 


de cheſcun ſacke de leyn 40. s. &c.] The grievance was that the 
King had latelp, without common aſſent of Parliament, ſet a charge of fozty wil⸗ 
lings apon everyſack of woll, here called by the name of maletor, that ts, the 
ill toll oz charge, foz the wozd | Ampoſition] was not pet heard of in any 
Recozd. 

—_— moze of this matter in the ©xpoſition upon the 30. Chapter of Magna 
arta. R 
Mhis is an excellent pꝛecedent, that when grievances are found” out, and 
p2oved , that they bee put downe and overthzowne by Authozity of Par- 

llament. 


C Et nous avons graunt pr nous & pur nous heires, 
que mes celes ne prendrons ſans lour common aſſent et 


lour bone volunt.] This is wozthp of obſervation . whereof pon 
may reade in the Expoſition of the 30 Chapter of Magna Charta. 


C Arant graunts per le comminaltie avantdit.] wy the 


Comminalty afozeſaid, /that is, by Ac of Parlfament, foz the Comminalty 
of England cannot grannt but by Parliament. 

And ſome ſap that the Comminalty are here named fo thzc reſpeds : 1, Foz 
that they are the greater part. 2. Foz all Aids and Subſi dies begun with them, 
3. Foz that the farre greater benefit to the King comes from them Foz in Hub⸗ 
ſidies the Comminalty filleth the kings coffers ; but ſome have ſaiv that com- 
mune and Comminalty doe Fanifie as mach as the people, that is, all the Sub 
jeas ol the Realme, and ſo ft was taken in divers Parliaments in this Kings 
raigne,and in this alſo,ſo as commune ſhould ſignifie the people, and Commons 
a part of them. 


C Les cuſtomes de leynes. Ehe Cuftomes here intended to begran 
e 
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— 1 6. 1 — the tranſpoztation of a ſack of Moll, 
and 6. 9. 8. d. e 300. ranſpozted, and 13. 8. 4. d. fozt - 
poztation of a laſt of Leather, 1 

Theſe cuſtomes were granted to King Ed w. i. as it appeareth in Rot. patent. ig, 2 1 
3 E. 1. Cum Przlati, Magnates, & tota communitas regni noſtti nobis conceſiꝰ Finium. * 1 
quandam novam conſuetudinem de lanis, pellibus, & coriis tam in Anglia, quam Acc. = 
in Hibernia, & Wallia regnum noſtrum exeuntibus im gum nobis, & hæ- Mick. 26 E. t. 
redibus noſtris, percipiend' in forma ſubſeripta, viz. de quoliber ſaeco lanæ 1 <<: inter 
dimidiam marcam, de ſingulis treſcentis pellibus lanutis quæ faciunt unum 3 — — 
ſaccum dimidiam marcam , & de cualiber laſta coriorium unam marcam, See 20 — 
Yorum ſcilicet coriorium, pellium , & lanarum, quæ portus Angliæ, Hiberniæ, — upon t 


& Walliz regnum noſtrum exibunt, &c. tatute of Ma- 
gna Chart ca. 30. 
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Stat.de Tallagio non concedendo, 
Edit. Anno 34 Edw.1. 


(IT. £ 


Nu tallagium, vel auxilium per nos, vel hæredes 
noſtros in regno noſtro ponatur, ſeu levetur ſine vo- 
luntate, et aſſenſu Archiepiſcoporum, Epiſcoporum, Comi- 
tum, Baronum, Militum, Burgenſium, et aliorum liberorum 
com de regno noſtro. 


Albeit that this Ac is not next in conſe of time, pet being next in matter, we 
dave thought good to handle this Ad befoze others. 

There were two cauſes of the making of this Ad; the firff was, that where 
King E. 1. having conceibed jaft diſpleaſure againſt the French King, loz the 
injury done unto htm, in with-holding 4quicaioe,and other his Inheritance in 
France; and where the French King had grtevouſly, and wit fn hand vercy 
and over-laped Guy Carl of Flanders, and had won much cf his lands from 
bim: King Edw. the firft intending to atd and afſfſf the ſaid Carl, and to 
reſcue him ont of the dands of the French King, who was reaap to devout bim 
and his Tarldom, did require ſpecially of Humfrey le Bohun Earl of Hereford 
and Eſſex, and Conſtable of England, and of Roger Bigot Earl of Norfolk ano 
Suffolk, Partſhall ol England, and of ail the Earls , Berons, Unights, and 
Eſquires, and of all Free-yolders of 20. I. land within his Uingdom, whether 
they held of the Ring in capite, oz of other whatſoever, to contribute to his 
wars in Flanders in reſcue of the ſatd Carl , oz flade abic men to go with him 
on that journep: Whicb the Conſtable and Qparſhall , and meny of the No» 
bility, and of the Knights and @Tſquires, and ſpecially John Ferrers taking part 
with them, and all the Fre-holders aboveſaid vehemently denped, unlefle it 
were ſo o2dained and determined by common conſent of Parliament, as hed 
been befoze enacted in the Parliament of Anno 25 E. 1. by the Ac of Confirma- 
tiones Charrarum, as befoze it appeareth. 

The lecons cauſe was, that the King the peer befoze had taken a Tallage of 
all Cities. Bo:onghs and Zowns, without aflent cf Parliament ; whercupan 
ew great mut mut ing and diſcontenturtat among the Commons. Foz pe⸗ 
of w diſc. 2d between the Ning and his Nobles , and fo2 the guiet* 
ing of the Commons, and foz a perpetuall and a conſtant Law fe: cver after 
both in this and other like caſes, this At was made in the four and thirtteth 
peer of his Raign, 
For this word 


— C Nullum callagium.] Tallagium , oz Tailagium cometh cf the 
2 F. N.B. 14 French wozd Tailer,to ſhare oz cut ont a part. ant metaphozically is taken whe 
16. 38 H.6. 10, the King oz anp other hath a ſhare oz part ol the value of a mans goods c chit» 
326.3. Moſtr.r6 tels, 02 a ſhare oz part of the annnall revenue of his lands, 62 puts aun 


; 3 War. charge oz burthen upon another; ſo as Tallagium is a generall 12239, and doth 
* includ⸗ 


Cap.i. De Talagis non concedendo. 


Tz 


include all Subfidies, Tares, Tenths, Fiftens, Jmpofitlons, oz other but- Clauſ. 19 H. z. u. 


thens oz charge put oz ſet upon any man, and fo is expounded in our Bwks; here 
it is reſtratned to Tallages, ſet oꝛ levped by the King oz his heirs. 


* Robertus de Haye imp! Richardum le Waleyes cum al pro captione averi- 
orum in duobus locis , apud Lindefield vocat Northflet & Southuſe, Ipſi 
dicunt quod Millielmus filius Walters le Haye tenet de eo q ten 4- 
pud Lindefand per ſervitium xi.s. & per Tallagium ei faciend' ad vo- 
luntatem ipſius Richardi, & quia ipſum Willielmum talliavit , Anno Re- 

is nono , una vice ad ii. s. & alia vice Anno decimo, ad xviii. d. quod 
Tallagium ei aretro fuit pro prædictis ii. s. per annum, ipſum Millielmum 
diſtrinxit ſuper feodum ſuum pro pred' arreragiis : Roberins dic” quod præd 
Mallielmus tenuit de eo prædict' ten per certum ſervitium , & non per 
Tallagium ad voluntatem ſuam, & dic quod de illo ſervitis nihil ei are- 
tro fuit , &c. Richardus dicit quod advocat prædictam diſtrictionem 
ſuper predict Willielmum , & non ſuper ipſum Robertum; Et petit In- 
dicium ſi idem Rokertus , qui non eft tenens ſuns, nec diſtrictio ſuper ip- 
ſum advocatur, poſfit- ſervitium ſuum dedicere : Ideo conſiderat” eſt quod 
prediftns Richardus inde ſine die. Et pradictus Robertus nihil cap per 
breve ſuum, ſet ſit in miſericordia pro fl clam ſus; Et prædictus Ri- 


* 


chardus habeat returnum averiorum , &c. 


TP . 4 
C Auxilium. ] anvthis woꝛd was uſed in the Statute of 25 E. i. whetot 
ſomewhat hath ben ſafd in the Expoſition thereof, 

Pou map read further in that ancient Recozd intituled De modo tenendi 
Parliamentum tempote Regis Edw. filii Etheldredi; debent amxilia peri in pleno 
Parliamento. Ho, as hath been ſaid befoze in the E xpoſ tion upon the 30.Chapter 
of Magna Charta, and of 25 E. 1. Theſe Ads are but declarations of the ancient 
Common Laws of this Realm, 

. Nullum tallagium, vel“ auxilium per nos, vel hæredes 


noſtros in regno noſtro ponatur, ſeu levetur fine voluntate, 
et aſſenſu Archiepiſcoporum, Epiſcoporum, Comitum, Ba- 
ronum, Militum, Burgenſium, et aliorum liberorum com 


de regno noſtro.] mheſe woꝛds are plain without any ſcruple, abſoluf# 
without any ſaving. Abſoluta ſententia expolitore non indiget. 

And this is as much as to ſay, that no Subſidy,Task,Tenth, Fifteenth, Im. 
poſition, 02 other ald 02 charge whatſoever, ſhall by the King oz his heirs be put 
oz levied without the common Conncell of the Realm, that is, by the will and 
aſſent of the Archbiſhops, Biſhops , Earls, Barons, Knights, Burgeſſes, 
and others of the Counties, that is to ſay , by grant and common agent 


in Parliament. 
Within this Act are all new Offices creed with new fees, 02 old Dffices 


with new fees, foz that is a Tallage pat upon the Subject, which cannot be 
done without common aſſent by Ac of Parliament. And this doty notably ap- 
pear by a Petition in in Anno 13 H. 4. where the 

complain, that an Office was ereced foz meaſaurage of Clothes and , 
with a new fe foz the ſume by colony of the Kings Letters — and pax 
that theſe Letters Patents might be revoked, log that the could erect no 
— pap be taken of the people, who map not Io be charged bat 

liament. 

Royall anſwer of the King in Parliament was, that the Statutes 
therefoze pzovided (hall be obſerved, which Statutes wers the lald Ag of 25 — 


16. ibid. m. 13. 
Clauſ. 11 H. 3. m. 
17. Regiſt. 142, 
143. F. N. B. 140. 
13 E. 1. Vill. 38. 
Rot. Almã. 2E. 2 
part ti. m. 21. Rot. 
Parlia m. 6 E. 3. 
nu. 4. 1 E. 2. Stat. 
de Militibus, 
Rot. Par liam. 
13 H. 4. nu · 14. 
19H.6.32.38H. c 
10. Rot. Pat. 
1H. 7. part 3. 
m. 16. Vide m 
Waſte Tallage 
de Villens, &c. 
Modus tenend. 
Parli. Vet. Manu- 
ſcript. 

Mich. 11 E. 1. 
in banco Rot. 49. 
Suſſex. 


* Vide fol. 41. 
Math Par. 2 47. 
Walſ. 40. 


Forteſcue, ca. 9. 
fol. 13. & cap. i 2. 


18. 34. & 37 


Roe. Parliam. 
13 H. 4. nu. 43 · 
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De T allagio non concedendo. Cap 2,3, 4. 


and this of 34 E. i, &c. and accozdingly Judgement was alſo given in the kings 


1j H. 4 fol. 6, 17 Bench, ſo as this point was both reſolved in Parliament, and adjudged by 


Rot. Parl. 22 B.z+ 
nu · 3 1. Rot. Pail, 
15 E. 3. 


Law accozding to theſe tatutes; and herebp it appeareth that theſe were 
Ads of Parliament. 

. King Edw. 3. had granted to Robert Poley a new office of meaſuring of 
Wozfteads, with a new fee; and it was at the Petition of the Commons re- 
ſolved in Parliament to be bold, and afterward revoked as void by authozity 
of Parliament; and the like Law is in all like caſes. 

Note that the wozds of this bzanch are generall, Nullum tallagium, &c. pona- 
tur, ſeu levetur fine voluntate, &c. and ſaith, Per nos, & hzred' noſtros, but not 
Pro pobis, aut ad opus noſtrum. But generally ſo as all T allages, burthens, o 
charges put upon the Subjen bp the King, either to oz foz the King, oz to 03 
foz any @ubjec by the Kings Letters Patents, oz other commandement oz 03- 
der, is pꝛohibited by this Ad, unleſle it be by common conſent of Parliament; 
And note that the wozds are in the disjuncive , Ponatur ſeu leverur] fo as if 
tt be fet by the King, although it be not levied by bim, but by a Subjen, as it 
was in the caſes aboveſaid, it is within the pur vie w of thts Statute. 


—_— 


— 
— — —Uä—— CU AI 
— — — — 


C AP. II. 
N miniſter noſter, vel hæredum noſtrorum capiat 


blada, correa, aut aliqua alia bona cujuſcunque, {ine 
voluntate et aſſenſu illius, cujus fuerint bona. 


Ok this bzanch we ſhall have juſt occaſion fo ſpeak when we come to the 
Statute of 28 E. 1. cap.2. and therefoze vo purpoſely omit to ſpeak of it here. 


- w_— 


CIP. ITE 
N 


Se foz Maletot 25 E.3.cap. 6. & Magna Charta, cap. 30. and albeit it was 
euſted befoze, pet Nunquam nimis dicitur, quod aunquam ſatis dicicur ; by this 
— it is * pz0hibited by the generall pur biew, and alſo by this paxticu⸗ 


Ihil capiatur de cætero nomine, vel occaſione male- 
tot de ſacco lanæ. 


1 f. . 


Olumus & concedimus pro nobis & hæredibus no- 
ſtris, quod omnes clerici & laici de regno noſtro ha- 
beant omnes leges, libertates, & liberas conſuetudines ſuas ita 
libere & integre, ſicut eas aliquo tempore melius & plenius 
habere conſueverunt. Et ſi contra illas quocunque articulo 
+ in 


Cap.5. De Tallagio non concedendo. 535 


in przſenti Charta contento ſtatuta fuerint edita per nos & 
anteceſſores noſtros, vel conſuetudines introductæ: Volumus 
& concedimus, quod hujuſmodi conſuetudines & ſtatuta 
vacua & nulla ſint in perpetuum, 


» This contatneth a reſtitution generall to the Subjects of all their Lawes,Lt- 
berttes, and free Cuſtomes, as frely and wholly, as at any time befoze in the 
better and fuller manner they uſed to have the ſame, and this doth not onely ex: 
tend to Magna Charta. and Chana de Foreſta, but to all other Laws, Libertics, 
0z Fredomes, and fre-cuikomes whatſoever, 

But what if any Act of Parliament have ben made contrary to any Article 4E 3 ca. 1. fle 
in this Ac contained; this later clauſe,viz, Er ſi contra illas, &c. containcth a 
repeale ot all Statutes made by King E. 1. 0z any ot his aunceſtoꝛs againſt any 
Atticle in this Act contained, that is to ſay, concerning the firſt Chapter, 
Nullum tallagium, &c. oz the ſecond, Nullus minifier noſter ; oz the third, 
Nihil capiatur; oz this fourth, which is moſt generall, Volumus & conce- 
dimus,&c. 

Herebp it may be obſer ved how pzudent antiquity could containe much mat- 
ter tn few woꝛds. 


— — — —— —— 


CAPS. 


Emiſimus etiam Humfredo le Bohun, Comiti Hereford' 

& Eſſex, Conſtabular Angliæ, & Roger Bigot Comiti 
Norff. & Suff. Mareſcallo Angliæ, & aliis Comitibus, Baro- 
nibus, Militibus, Armigeris, & I. de Ferreres, ac omnibus aliis 
de eorum ſocietate, confœderatione, & concordia cxiſtentibus : 
necnon & omnibus viginti libratas tetræ tenentibus in regno 
noſtro, ſive de nobis teneant in capite, ſive de alio quocunque 
ad transfretand' nobiſcum in Fland' certo die vocatis, rancorem 
& malam voluntatem erga nos habitã, ac etiam trangreſſiones ſi 
quas nobis fecerint, uſque ad præſentis Chartæ confectionem. 
Et ad majorem hujuſmodi rei ſecutitatem volumus & concedi- 
mus, quod omnes Archiepiſcopi, & Epiſcopi in perpetuum 
habeant in ſuis Cathedralibus Eccleſiis, habitanti præſenti Char- 
ta lecta excommunicare, & publice in ſingulis parochialibus 
Eccleſiis ſuarum Dioc' excommunicatos denunciare bis in an- 
no omnes illos, qui contra tenorem præſent is Chartæ vim & 
effectum quoquo modo vel articulo ſcienter ſecerint, aut fieri 
procuraverint. In cujus rei teſtimonium præſenti Chattæ ſigil. 
lum noſtrum eſt appenſum una cum ſigillis Archiepiſcopo- 
rum, Epiſcoporum,&c. qui ſponte juraverunt, quod tenorem 
præſentis Chartz, quantum in eis eſt, in omnibus cauſis et ſin. 
gulis articulis ſervabunt, et ad obſervationem fidele auxilium 


præſtabunt, &c. 
Jf 
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ac E.r.Conhim, 


Chu tar. cas · 4 


Rot. Parl. 7 H. 4. 


n- So. ſimilc. 


28 E.x. br̃e pre- 
cerum, & Comi- 


rat. 70. cap. ſi- 


gillat. Wall. 
pag- 48. 


De Tallagio non concedendo, Cap. 5. 


compare our Engliſh Pictozies with this Ac of Parliament, the 
old ſhall bee verified, that Recozvs of Parliament are the trueſt 
Biſtozies. 


Although the King had conceived a dep diſpleaſure againſt the Conſtable, 
Parlſhall, and others ot the Nobility, Gentry, and Commons of the Realme, 
foz denying of that which he ſo much deſired, pet foz that they ſtwd in defence 
of their Laws, Liberties, and fre Cuſtomes, the King, who (as ir William 
Herle Chiefe Juſtice of the Common Pleas, who lived in his time, and ſerved 
bim,ſaid) was the wiſeſt King that ever was, did not onelp reſtoze the ſame to 
them as is aſozeſaid, but granted a ſpecial pardon to thoſe of whom he had concef- 
ved ſo great diſpleaſure ; ſach a one as you ſhill not reade of the like, foz hereby he 


pardoned the things: 


Ji. Rancorem.] Rancoz is taken here metaphozically foz a feſtring 
of indignat ion, oꝛ diſpleaſare in the minde ofthe King, which the King releaſeth 
and diſchargeth them of the ſame, and incidently reſtozeth them to his favour, 


If pou 


q 2. Malam voluntatem.] au willez unkindneſee : of this fo much 
map be ſaid as hath ben ſaid of rancoz. 


C 3. Et etiam tranſgreſsiones, {1 quas fecerint.] here theſe wozds 
Si quas fecerint] are added, left by acceptance of a pardon of tranſgreſſions they 
ſhould tmpliedlp conleſſe that thep had tranſgreCſed : ſo carefall were the Lozds 


and Commons in fozmer times to pzeſerve the ancient Laws, Liberties, and 


fre Cuſtomes of their Tonntry, 


all Et quod Omnes Archiepiſcopi, &c.] Here power is given 
to Archbiſhops and Biſhops twice in the peare, upon the reading of this Ad, to 
cxcommunicate all the violaters thercof, ac. 

In cujus rei teſtimonium præſenti Chartæ ſigillum no- 
ſtrum eſt appenſum una cum ſigillis Archiepiſcoporum, 


Epiſcoporum, Comitum, Baronum, &c.] Nota the folemnity of 
this Ac, in that all the Archbiſhops, Biſhops, Carles, Barons, xc, did put 
their ſcale thereunto: A rare example, which was done fog the obliging of them 
the moze firmlp to the obſervation of this Act, which concerned the Lawes, Li⸗ 
berties, and fre Cuſtomes of their Country. 

Qui ſponte juraverunt, quod tenorem præſentis Chartæ, 
quantum in eis eſt, in omnibus cauſis et ſingulis articulis ſer- 


vabunt, et ad obſervand' fidele auxilium præſtabunt, &c.] 


And foz their greater obligation foz the due obſervation of this Aa, they toke a 
voluntary co2pozall oath. 

Bere note, that either houſes of Parliaments being Courts map take volan- 
tazp oathes, as here it appeareth, 


Articuli 


37 
eee 
Articuli ſuper Chartas, 
Edit. Anno 28 Edw. 1. 


*— 2 — A w — — * — 


Ur ceo que les points de la graund Chartre, des fraun- —— 

chiſ. & de la foreſt, les queux le Roy Henry pier noſtre 
ſeigniour le Roy qui ore eſt, granta a fon people pour le 
preue de ſon roialme, ne ont pas eſte tenus, ne gardes avant 
ces heures, pour ceo que avant ces heures peine ne fuit eſta- 
blie vers les treſpaſſants countre les points des chartres avant- 
dits: Noſtre ſeigniour le Roy les adde novel graunt, reno- 
vele & confirme. Et a la requeſtes des Prelates, Counts, & 
Barons a ſon Parliament a Weſtni', en quareſme lan de ſon 
reigne xxviii. ad certains points affirme, & peine ordeigne, & 
eſtablie, encounter touts pun, que encountre les points des 
avantdits Chartres, ou nul point de eux, en nul manner vien- 
dront, ou miiſprendrent, en la forme que lenſuit. 


One cauſe of the making of this Ad was, that albeit the King had confirmed 
the lals Charters at his Parliament holden in 25 E. 1. and tiled the Aa by the 
name of Conſitmationes Chartarum de libertatibus Angliz & Foreſtæ, pet be- 
cauſe there was a ſaving in that Ad, (Saves les auncient aides & priſes dues 8 
accultomes] although they were to be underſtod ol aids by reaſon of tenure, ec. as 5 
in the Expoſi tion thereof it appeareth,yet it was a colour foz the Kings Officers „ 
and Pſniſers to make an evaſion when the Parliament was: And thereupon . . 
the Lo20s of Parliament did impoztune the King to confirme the ſaid Charters; N 
which the King pꝛomiled to doe: but when it came to be ſet downe in fozme of [ 
an Ac, the King wonlv have added a ſaving ofthe right of bis Crown, which 
the Lo2ds dip mainly inbeigh againſt, and pzeſſed the King with his pzomilſe to 
confirm them as abſolutely as dis Noble Father King H. 3. had graunted them; 
which fn the end he yelved unto, as by this Act it appeareth, | 

Amdansther cauſe ofthe making of this d, as by the Pzeamble is ſuggeſted, 
was, that there was no certaine puniſhment in many points eſtabliſhed by the 
ſaid Charters againſt the vlolaters of the ſame, which alſo by this A are 
remedfed, 


C Grant a ſon people.] whis wozd populus here doth include all 
the Kings Subjects, both the P3elates, and other of the Clergy, and the No- 
bles and Commons of this Realine , foz all bee the Kings people ( ſon 
people. 


C Peine ne fuit eſtablie.] Some reave it peine ne ſuit execute] that 
is true in effec, but the oziginall is peine ne fuit eſtablie, that is, no paine was 
let down in certain. 
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Rot. Parl. 5 H.. 
nu. 6. 2 E. 7. 
Piets de Salt. 
marſh. Cale. 
Vide li. 10. fo. 74. 
Le Calc de Mar- 
ſhallea, 


Articuli ſuper ( hartas. Cap.1, 


C A le requeſt les Prelates, Countes, et Barons.) 


Theſe Articles were pzeferred by the Lozds of Parliament, becauſe thep 
had a pzomiſe of the King to paſſe the ſatd Articles; There were at this 
Parliament 93. Earles and Barons of the Realme, beſides the Lo2ds of the 
Clergy,whtcy then were many. 

The title is dere Articuli _ Charras , ſometime thep fipled it by the 
name of Novi Articuli ſuper Chartas, ſometimes, Explanations fur les Chat- 
tres; and juſtly they are called Arciculi ſuper Chartas, meaning Magna Charta, 
and Charta de Foreſta, foz that they contain the ſubſtance of all that is con- 
tained in theſe Articles. 


- - — — 
— — — — 


47. 2 
eee que de cy en avant la grand Charcte des 


Franchiſes Dengleterre, grante a tout la commune Den- 
gleterre, et la Chartre de la Foreſt in meſme le maner 
grante, ſoient tenus, gardes, & maintenus en cheſcun article, 
& cheſcun point, auxy pleinment come le * ag ad graunte, 
renovele, et per ſa Chartre confirme. Et que celles Char- 
tres ſoicnt bailles a cheſcun Viſcont Dengleterre deſoubes le 
ſeale le Roy, a lier quatre foits per an devant le people en 

leine Countie : ceſtaſcavoir, au prochein Countie apres la 
{aint Michael', au prochein Countie apres le Noel, au 
prochein Countie apres la Paſche, & au prochein Coun- 
tie apres la ſaint Johan Baptiſt. Et a ceux deux Chartres en 
cheſcun point, & en cheſcun article dicele, firmement tener, 
et garder, ou remedie ne fuit avant per la common Ley, 
ſoient eſleus en cheſcun Countie per la commune de 


meſme la Countie trois prodes homes chivalers, ou auters 


loialx, ſages, et aviſes, que ſoient jures et aſsignes per les 
Letters le Roy overtes de ſon graund ſeale, de Oier et Ter- 
miner, ſans auter briefe que lour common graunt, les pleints 


que fe ferront de tours yceux, que contreviendront ou meſ- 


prendront en nul des dits points des avantdits Chartres en 
Counties ou ils ſont aſſignes, auxibien dedeins franchiſes, come 
dehors, et auxibien des Miniſters le Roy hors de Jour places, 
come des auters, et les pleints oier de jour en jour ſans de- 
lay: & les terminent ſans allower les delayes, que ſont 
allowes per la Common Ley, et que meſme ceux chiva- 
lers eyent poyer de punier touts ceux que ſerront attaints 


de 


Cap.1. eArticuli ſuper Chartas, 


de treſpas fait, encountre nul point des chartres avantdits, 
ou remedy ne fuit avant per la common ley , auxy come 
avant eſt dir, per impriſonment, ou per ranlome, ou per 
amerciament, ſolonque ceo que le treſpas le demaund. Ec 
pur ceo nentende pas le Roy, ne nul des ſoyens que a ceſt 
ordeignement fuerent, que les chivalers avantdits, teignenc 
nul plee per le power que done lour ſoit, en cas ou avant 
cc> heures fuit remedie purview ſolonque la common ley 
per briefe: Ne que prejudice ſoit fait a la common ley, ne 
a les chartres avantdits, en nul de lour points. Et voir le 
Roy, que ſi touts trois ne ſoient preſentes, ou ne perront a 
touts les foits attendre, à faire lour office en la forme avant- 
dit, que deux des trois le facent. Et ordeigne eſt, que les 
viſcounts, et les bailifes le Roy, ſoient attendants a les com- 
mandements des avantdits Juſtices, en quant que appent a 
lour office. Et ouſtre ces choſes grants ſur les points des 
chartres avantdits, le Roy de ſa grace eſpeciall, en allegeance 
des grevances, que ſon people ad eu per les guerres que ont 
eſte, & en amendement de lour eſtate, & pur tant que ils 
ſoient plus preſtes a ſon ſervice, et plus voluntiers aidants, 
quant il en avera a faire, ad grant aſcuns articles, les 
queux il entend' que tiendront auxibien lieu a ſon people, 
& auxi grand profit ferront, ou plus que les points a- 
vant grantes. 


C A le commune D'angleterre.] Here Commune is taken foz 
people, ſo as [Tout le commune] is taken here foz all the people; and this ts 
pzoved bp the ſenſe of the wozds, foz Magna Charta was not granted to the 
Commons of the realm, but generellp to all the Subjects of the realm, viz. 
to thoſe of the Clergte , and to thoſe of the Nobtlity, and to the Com» 
mons alſo: And that [Commune] in this place ſignifieth people, it is pꝛo⸗ 
bed by the D2camble, fog there the great Charter, and the Charter of the Fo 
reſt, are rehearſed to be granted by King H.3. to his people; and here they are 
ſaid to be granted A le commune:] and ſe& befoze 25 E. 1. Confirmat. Chart. 
cap. 1, & cap.6. ſoʒ this wozd commune and comminaltie: ſoas | A le commune] 
here ſignifieth not to the Commons of the realm, but to the people of the whole 
realm; and hcrewith agreeth our Boks, that foz a common Nuſance, which 
concerns Le commune, ou le comminaltie, le ſuite ſerr' done au Roy, where | com> 
mune| and [comminaltie | include all the Kings @abjcas, 


C Auxi pleinement come le Roy, les ad grante, renovele, 


& per ſon chartre confirme.] here it is to be underſtood, that this 
King Ed. 1. the 28 dap of March, in this 28 peer of his raign had abſolately 


confirmed, ſo as now by fozce of this Ad of Parliament in An. 34 E. 1, it bath 
< 712 onely 
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z E. 3. 26, &. 


54.0 eArticuli ſuper Char tas. Cap. i. 


onely the fozce cf a Charter, but this is eſtabliſhed by this Aa of Per- 
ltament. 


C Et que les chartres ſont bailles a cheſcun Viſc, &c. 
And that theſe Charters ſhould be read four times in the peer in full County; 
here is 02der taken foz the publiſhing of theſe Charters. 

Ser the Statute de Confirmat. Chart. cap. 1,3, 4. 


C Ou remedie ne fuit avant per le common ley. 


That is, where no Action was given by the Kings Writ to be parſucd at ihe 
Common Law, 


C Apres le Saint Michael, &c. Soient eſleus en cheſcun 
countie, per la commune de meſme le countie, trois prodes 
chivaliers, ou auters loyals, ſages, & aviles , que ſoient ju- 
rees & aſsignes per les letters le Roy overtes de ſon grand 
ſeale, de Oier & Terminer (ans auter briefe que lour com- 
men grant, les pleints que ſe ferront de touts ceux, que con- 


treviendront = &C.] Here, foz the better executton of thoſe glozious two 
lights, Magna Charta, and Charta de Foreſta, anew Ccurt and new Juſtices 
were appointcd, with limitation that they ſhould meddle onely with thoſe 
points againſt theſe Charters, foz the which befo, e this Aa there was no 
remedy by the Common Law. 

Here by the wap it is to be obſer ved, that thꝛee new things which have fair 
pꝛetences are moſt commonly hurttull to the Comon wealth, viz. 1. Hebo Courts 
(as here was one, ) foz commonly thep tend to the grievous vexation and ops 
pzeſlion of the Subjea, and not to thit gloztous end that at the firſt was pꝛe⸗ 
tended; foz erect new Courts, and conſtitute great men to be Judges, and 
make what limitations por will, they will never want authoztity and juriC- 
dictton. 2. New Offices either in Courts of Juſtice, oz cut of them, which 
cannot be done as here it was, but by Parltament; but they under pꝛe⸗ 
tence of the common good ere cxerciſed to the intolerable grtevance ef the 
Subject, 3- New Cozpozations trading into fozein parts, and at home, which 
under the fair pzetence of ozdcr and government, fn concluſion tend to the hin- 
derance of Trade and Zraffique, and in the end pꝛoduce Ponopolics. But 
now to the Text, 


C Ec auxibien des miniſters le Roy hors de lour places, 
come des auters : & les pleintes oier de jour en jour ſans 
delaie: et les terminent ſans allower les delaies, que ſont 


allowes per la commen ley.] Here was the firſt ground foz the 
raiſing of the Juſtices of Trebaſton, oz Trailbaſton, ſo called (in reſpec of thetr 
precipitate pzoceding from dap to dap, without ſach conventent leiſure and 
time as Common Law allowed) foz that thctr pzoccedings were as ſpædy and 
readp as one might dzaw a ſfaff. | 
. + zen. Their authozity was increaſed in Anno 33 E. i. and it pou deſire to read thefc 
E . l. Commiſſion, you map read the ſame in Rot. Par. Anno 3 3 E. 1. 
27 Af. 57. Star: Whey in the end had ſach anthozity as Juſtices in Epꝛe; but albeft they had 
de Ragman. Vet · their authozity by Act of Parliament, pet if they erred in Judgement, a Writ 
mage? part 2. of Etrour did iye by the generall rule of the Common Law to reverſe their 
ck. Parti 2 Judgement in the Kings Bench ; which being once reſolbed and known, and 


Holl. 312, 3x3, their Juriſdicſon fettered with ſo many limitaticns, their anthozity by little 
Sta. 33 E. 1. and little vaniſhed. 
Vet. B. C3, I 8 
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C Le roy de ſa grace eſpecial , &c. & pur tant que ils 
ſoient plus preſtes a ſon ſervice, et plus voluntiers aidants, 


uant il en avera a faire. ] Here is to be obſerved, that the Subjec 
oaght fo retribute to the King foz a Bill of Gzace two things: firlt, to be the 
moze rcadp to do him ſervice ; and ſecondly, to ats him in time of ned. 


— — — — 


— — 


6 AP; II. 
E primes pur ceo que un grande grevance eſt en ceſt 


realme, et dammage ſans nombre, de ceo que le Roy 


& les miniſters de {a meignee, auxibien les aliens come les 


deniſens, font lour priſes per la ou ils paſſent parmy le 
realme, & pernent les biens des gents, des cleres, & des 
layes, ſans rien paier, ou bien meins que la value: Ordeine 
eſt, que de cy en avant, nul ne preign* priſes parmy 
realme, forſque les parnours le Roy, & ſes purveyours 
pour loſtell' le roy: Et pur les parnours le roy, et purvey- 
ours pour fon hoſtell', ne preignent riens, forſque pur 
meſme loſtell' : Et des priſes que ils ferront parmy le 
pais, de manger ou de boire, et des auters menus neceſ- 
aries pur loſtell', que ils facent la paie ou gree a ceux, des 
queux les choſes ſerront priſes. Et que touts ceux par- 
nours le roy, purveyours, ou achatours, eient de cy en a- 
vant lour garrante oveſque eux du grand ſeale, ou du pe- 
tite ſeale le roy, conteinant lour poiar, et les choſes dont ils 
ferront priſes, au purveyance: le quel garrant ils monſtrent 
a ceux des queux ils ferront la priſe, avant ceo que ils im- 
preignent rien. Et que ceux parnours, purveyours, ou acha- 
tours le roy, ne preignent plus que beſoigne, et meſter ne 
ſoit, pour le roy et ſon hotell, et de ſes enfants. Et que 
riens ne preignent pur ceux que ſont as gages, ne pur nul au- 
ter. Et que ils reſpoignent en loſtell', ou en la gardrobe 
pleinment de toutes lour priſes, ſans faire lour largeſſes ail- 
lours, ou liveries des choſes, que pur le roy ſerront pri- 
ſes. Er fi nul parnour del holte le roy, per garrantie 
que il eit, face priſes, ou liveres en auter maner, que deſus 
neſt dit, per plaint fait al ſeneſchall', & au treaſorer del 


hoſtell' le roy, ſoit la verite inquiſe. Et ſi de ceo ſoit At- 
teint, 
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teint, ſoit gre maintenant fait al pleintif, & ſoit ouſte de 
ſervice le roy pur touts jours, et demoerge en priſon a la 
volunte le roy. Et ſi null' face priſes ſans garrante, & les 
emporte encountre la volunte de celuy a que des biens ſont, 
ſoit maintenant arreſte per la ville, ou le priſe ſerra fait, 
et ameſne a la prochein gaole. Et ſi de ceo ſoit atteint, 
ſoit la fait de luy, come de laron, ſi la roms des biens 
le demand'. Et quant as priſes faire en faires, et en bons 
villes, et en portes pur la grande garderobe le roy, eient 
les pernours lour commen garrant per le grand ſcale. Et 
des choſes que ils prendront, eient la teſmoign' du ſeale 
du gardein de la garderobe. Et des choſes iſsint per eux 
priſes, de nombre, de quantite, et de value ſoit fait divi- 
dende entre les pernours, et les gardeins des faires, maires, 
ou chief baylies des villes, et portes, per la vieu des Mer- 
chants, des queux los biens ſerront iſsint priſes. Et riens 
ne luy ſoit ſuffert de plus prendre, que il ne mette en di- 
vidende. Et cell dividende ſoit port en garderobe ſoubs 
le ſeale le gardein, maire, ou chiefe bailife avantdits: et la 
demoerge tanque ſur laccompte du garderobe le roy. Et 
ſil ſoit trove que nul eit autrement priſe que faire ne de- 
veroit, ſoit puny fur laccompte per le gardein de la gar- 
derobe le roy, lolonq; 1a deſerte. Et ſi nul face tielx pri- 
ſes ſans garrante, et ſur ceo ſoit atteint, ſoit fait de luy 
come de ceux que font priſes pur loſtell' le roy fans gar- 
rante, come deſus eſt dit. Et nentende mye le roy, ne ſon 
counſail, que per ceſt eſtatute rien decreſſe au roy de ſon 
droit des auncient priſes dues et accuſtomes, come des 
vins, et auters biens: meſque en toutes pointes pleyn- 
ment luy ſoit ſave. 


Seeing by many Ads of Parliaments the Kings pur vepance is li⸗ 
mited in certitn, ſo as the Law there is certain, and without que- 
ion; it ſhall not bee impertinent noz unneceſſary to learne from 

i Antiquitp, how, and in what ſozt the Kings honſhold was in thoſe dapes 
3 pzovived of viduals: Certain it is, that aſwell befoze as alter the Con- 
Omalbes banc queſt» the King upon his ancient demeſnes of the Crown of England, 
porto imparti- had houſes of Musbandzy, and ffocks fo2 the furniſhing of neceflary 
mus alleyatione pzobifions foz his houſhold ; and the Tenants of thoſe Pannours did by 
ur que Þ/1> op" their tenures, manure, till, tc. and reap the Cozn upon the Kings 


primebar* onere 

populum libercinus : —_— ptæſectis meis omnibus mand', ut ex przxdiis mcis propriis quæ mihi fu er int 2d 
victum neceflaria luppe wear, neque alius quiſquam victui noſtro alimenta præſtate invitus cogatur. Iraq; i co- 
rum aliquis hoc gomine mulctam perierirzis proprii capitis æſt imationciu tegi dependito. 


demeſnes; 
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demeſaes, molwed his meadowes, xc. repaired the fences , and pcrfozmed 
all neceſſary things belonging to hasbandzy upon the Kings demeanes: In re- 
ſpect of whytch ſervices, and to the end they might apply the ſame the bet⸗ 
ter, they had many liberties and pziviledges , as that they ſhould not be 
ſaed ont of the Court of that Pannoz, noz impannelled of any Jurp oz 
Inqueſt, noz appcarc at any other Court, but onelp at the Court of the ſaid 
MPannoz, noz be contributozy to the expences of the nighꝛs of the Shire which 
ſerve at Parliament, noz pap any toll, fc. which liberttes and immanities con⸗ 
tinue to this dap, albeit the o2tgtnall cauſe thereof is ceaſed ; Now all the Qan* 
nozs that were in the hands of Edward the Conleſſoꝛ befoze the Conqueſt, oꝛ in 
the hands of William the Conqueroz, and ſo, appeare in the Boke called Domet- 
day, are actounted the aunctent demeanes of the Crowne of England, and had 
bane the demeanes of the Crown long befozc. 

In libro rubeo Scacc' cap. A quibus & ad quid fuit argent'examinartio; pon 
thall reade that which is very obſervable. In primiti vo regni ſtatu poſt conqui- 
frionem, regibus de fundis ſuis non aurĩ & argenti pondera, fed ſola victualia ſol- 
vebantur, ex cui bus in uſus quotidianos domus Regiæ neceſſatia minifirabantur, 
&c, And ſx the reaſon whercfoze theſe pꝛobtſtons of viaualls were 
changed. 

And this is eb. dent by many Recozds, but by little and little this courſe of 
god Husbandzy vaniſhed. 

When the kings own p2oviſions foz the moſt part failed, then to ſupply ne» 
ceCary pzoviſions, there was a continuall Patket kept at the Court gate, where 
the Bing was better ſcrved with viands fog his honſhold, then by Purvepo2s, 
the Subjec better uſed, and the King at karre leſſe charge fa reſped of the mul · 
titude cf Purveyozs , and the Officer of this Parket was called Clericus 
mercati hoſþitit Regis, the Clerk of the Parket of the Kings houſe, ſo as he 
retatneth his name ffill accozding to the firſt inffitution. although the god 
end thereof ceaſeth; when this Parket was diſcontinaed, then Purvepozs 
fartedap, and the number of them daply increaſed, who by the Kawes and 
Statutes of this Realme oaght to obſerve five things: 1. To take onelp 
foz the Kings Pouſhold, 2- With the conſent ofthe owner. 3. Foz the 
pzice as was ſold in the Parket. 4. To take no moe then was neceſſary 
foz the Kings Youſh.lv. 5. Where it might beſt be ſpared, and where moze 
plenty was. | 

All which was inqufrable befoze the Juſtices in Epze, befoze our Sta- 
tate made in 28 E. 1. end at the firſt they were called emptores, bupers ; 
and it was a ſpeclall Article inquired by the Juſtices in ©p2e, De prifis 
fat” per Vicecomites, vel Conſtabular', vel alios bali vos contra voluntatem 
eorum quorum catalla fuerint; and this was befoze the making of our Sta · 


tateof 28 E. 1. 

And foz a concluſlon hereof it is declared by authozity of Parliament, in 
theſe wo2ds , Nullus mimiſter noſter, vel hæredum noſtrorum, capiat blada, 
corea, vel aliqua alia bona cujuicunque fine voluntate & conſenſu illius cujus 
ſuerint bona: And this ts confirmed and eſtabliſhed by the Statate of 
18 E. z. 

Do as no queſtion can bee hereof made, and if pon rrade of any ta- 
king oz pur vepence in auncient time it muff dee taken with theſe 
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L:icubrat- 


Rat. chauſ 13 H.; 
m 10. in dorſ. 

Rot. num 3E. i. 
35. Keiwey 114. 
Brit. 78576. Fleta 
lid. z. cap. &. & 11. 


Rot. Pat l. go E. 3. 
nu. 87. & x52. 

12 R. 2. cap. 4. 
Lib. inttꝰ Co. 445 
32 H. g. cap. 20. 


The number of 
Pur veyors ena- 
cted to be abrid- 
ged. 34 E. 3 ca. z. 
36 E. 3. ca. 2. Ihat 
they be ſulficient 
men. 
Lract. l z. fo. 117. 
cap. Itin' ſæpe. 
Brit. fol. 33,36. 
Fleta l. i. ca. 20. 
Lib. 2. caↄ. 16. 

F orteſcve ca. 36. 
l. 43. See the 
Statutes hereaf- 
ter mentioned. 


Stat. de Tallagio. 
34 E. 1. 4 E. 3. . 
18 E. 3 cap 7. 

Int' brevia 6H. 3. 
Balivus de Hoyl 


and Lenne, & 


ernem'. 7 H. 3. 


tit. Waſte 141. 


limitations; and the reaſon why theſe wozds, fine voluntare & conſen pl Com. in Caſe 
ſa, &c. without the will and agreement, were cxpzeſſed, was foz that de Myncs. 


Purvepoz3s wonld take the gods of ſach men as had no will to ſell 
them, bat to uſe oz ſpend them foz their own necefary ule, 


J En primes pur ceo que un graund grevance, &c. 
The milchicke beloze this Statute was, that the inſolencp of the 9 
| 8 
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bearing themſelves ſo pꝛoudly under the great Dfficers of the Kings Ponſhold, 
grew to that height that they would take what and how mach as it plcaſed them, 
and many times where it might be leaſt fozbozne oz ſpared, and foz others 
then foz the Kings Houſhold,and ſomtimes weuld pap nothing,and manp times 
lefle then the true value, and many perſons would make put vexance without any 
warrant at all; of theſe great grievances and lolles without number, infinite 
damages, the @nbjects complatned of at this Parliament, and foz reſtraining of 
the abuſes of the Purveyozs and reliete of the Subjeas, this Ac of Parliament 
was made. 


Paſch.zoE.r.co: J Font lour priſes.] Ot the French wozd priſe, comes the wozd 
ran &<gehanc + priſa,uſed in Law foz the things taken by Purvepozs: Recta priſa,right taking oz 
Dar Co. purvepance is there expounded, viz De uno dol' ante malum et alio poſt malum; 
Rot. Cha. iy july "and ſo explained in the Charter of E. i. This is called Recta priſa.,right taking oz 
Anno 6 E. i. BN aro- purbepance, becauſe it diſtingui ſhed it from the taking oz put ve pance againſt right, 


abus. Port. Vide ſpeculum Regis M. S. witten by 1ſlep Archbiſhop of Cant. to Bing E. 3. 


conceſſus. 


Ih ligul. deprz- Edwardus Dei gratia Rex Angliæ, Dominus Hibernie, & Dux Aqui- 
* along tan dilectis c fidelibus ſuis Henric le Scrop & ſeciis ſuis Iuſtic“ no- 
Nota pro Juſtic. ffris ad placita coram nobis tenend aſugnat, Salutem. Miramar 
— Regs quod cum vos præfat locum noſtrum in placitis hujuſmodi teneatis, & no- 
I — jurkf, ſtram preſentiam per loca per que regno noſtro tranſieritis in premiſ- 
di&tione. ſis ſupplere debeatis, de priſis Bladorum, victualium, & aliorum bono- 
— „ un ubditorum noſtrorum , contra voluntatem eorundem, con ſpiratoribus, 
Chact.cap. 2. tranſgreſſoribus, informatoribus falſarum querelarum , conventiculis & 

confederationibus illicitis factis non inquiritis, nec ulterius facitis quod de- 
28 E.r.Arr.ſuper ceret : Volentes igitur huj u medi mala puniri prout decet, vobis mandamus 


e firmiter injungentes quod de hujuſmodi priſis, conſpirationibus, tranſgreſi- 
conſpirat- onibus, For 0 Jones falſarum querelarum , conventiculis, & confedera- 
tionibus exnunc per ſingula loca per que tranſieritis, tam infra libertates 

uam extra, cum omn' diligentia & modis quibus poteritis inquiratis, & om- 

wes illos quos legitime convinci contigit, puniatis juxta formam ſtatuts- 

rum, C articulorum inde editorum, & ſecundum legem , & conſuetudi- 

nem Regni noſtri in hac parte tal it vos habentes, quod querela ad nos 

inde non per veniat iterata. T. me ipſo apud Newarke, Xxx. die Ianuarii, 


Anno Regni noſtri 16. Per ipſum Regem. 


1e bien meynes que la value.] hereby it appesreth that the 
dery value ought to be paid fo the things purveped accozding to that which ap- 
peared in aur auncient Authozs, 


INI We Forſque le pernours le Roy, et les purveyors pur le hoſtle 


a1. 36 f. 3c. l. le Roy.] HYerewith agreeth many later #tatutes, and explained to be the 
Ror.Par.10E.z., Yonſhold ofthe a ing and M ueene, at this Parliament, cap. 5. that the Chaun- 
pr 3.m-20. 1:.10- celloz and Juſtices of the Kings Bench ſhould follow the Court, and by pꝛete xt 
— od ede thereof purvepance was made foz them as part ot the Wonſbold, which laſted 
" antill 4 E. 3. cap.3- at what time (the Chauncelloz and Judges diſcontinuing to 
follow the Court) it is pzovided againſt them, and all other that be not of the 

Kings houſhold, 


Ne pernont riens forſque pur meſme le houſholde, &c.] 
All this is in affirmance of the aunctent common adove mentioned, and ratified 
by the later Aas of Parliament laſt above remembzed. * 
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Et des priſes que ilz ferront per my le pays de manger ou 
de boyer, & des auters menus neceſſaries pur le hoſtele, que ilz 


facent le paie ou gree a ceux des queux le choſes ſerront priſes. 
This is to be undcrſtood , when the King fs paſſing in the Country, as in his 
pꝛogreſſe, oʒ in any tourney, as it appearcth by the pzeamble; there the purvefoz 
map take meat and dzink. which this 2 here in reſpec of the Rings paſſage calls 
ſmall things, but he muſt pay the very value therefoze , and make pzeſent pay⸗ 
ment, oz agree with the party. 

This is made certaine by a latter Statute, that in all caſes where the thing fo 
be taken is under 0 ſhillings, there pꝛeſent payment to be made oz elſe the owner 
may retaine and reſi ſt. and foz the tryall of the true value, the thing to be taken ts 
to be pzaiſed oꝛ pꝛʒiced acco2ding to the very value by the Lozd oz his Bally, oz 
the Conftable,and foure good men of the Zown where ſuch taking thall be, there 
tobe ſwozne. in covenable and eaſte manner without thzeats oz dures and by 
Indenture the quantity of the thing taken, the pꝛice, and ol what perſons; but if 
it be not in the Kings paCage, but foz his ſtanding houſe , then the King cannot 
take any beere 02 ale, becauſe it is a manufacture, no moze then he can take fo; 
his ſtanding houſe any other viduall made by art and labour of mans hand, as 
bꝛead, oz the like; but mault, having the ſubſtance of the barlep remaining, and 
having nothing added to tt, is no ſuch manufacture, as it appeareth by a later Ac 
of Parifament, But then the King by his officers mult convert it into beere ; 
fo he cannot ſell, oz other wiſe imploy the ſame , which hath been the cauſe that 
never any mault was taken, and it muſt be taken at the very value in the Par · 
ket. | 


Eyent de cy en avant lour garrant , ove eux du grand 
ſcale, ou de petit ſeale le Roy, conteynant lour power, & les 


choſes dont ils ferront priſes.] By latter Statutes the commiſſion mutt 
be under the great ſeale onelp, and every halfe yeare tobe renewed. 


Le quel garrant ils juront a eux des queux ils ferront le 


priſe avant ceo que ils empreigne rien.) This is evident, and conftr- 
med by later Statutes. 


Ne preigne plus que beſoigne & meſter ne ſoit, &c.] 
The Statute of 36. E. 3. confirmcth this, and doth adde, that the takings muſt be 
in luch places where greateſt plenty as, and in a covenable time. . 

I have reade a booke called Speculum Regis, wzitten in Latin by Simon Iſlip 
Archbiſhop of Canterbury to Bing Edward the third , wherein he ſharply en- 
beigheth againſt the intolerable abuſes of purvetozs and purvepance in many 
particulars, and earneſtly adviſeth, and inſtantly pꝛeſſeth the King to pꝛobide re- 
medy foz thoſe inſufferable oppzeſſions and wzongs offered to his ſubtecs, which 
the King keeping with him, and peraſing, it wzought ſuch effec, that the 
Ring at divers of his Parlfaments, bat ſpectally at his Parltament holden in the 
36. peare of his reign, of his own will. without motton of the great men 03 com- 
mons, as the R ccozd of | days at » canſed to be made many excellent 
lawes againſt the oppzefſions, maltce, and falſhood of purveyozs, 


Et que ils reſpoinent in loſtel ou en la garde robe plein- 
ment de touts lour priſes ſans faire lour largeſſes ailours , ou 


liveries des choſes, que pur le Roy ſerra priſes.] This account ts to 


be made by this Act foz victuals, xc. to the Houſhold, that is, to the officers of the 
Gzeen cloth: and foz ſuch things as belong to the W ardzobe, to the Paſſer of the 


Wardzohe. 
Aaaa ¶ Et 
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4 E-3-Cap-3- 5 E. 
3.cap.2. 36.E.3. 
cap. 3. &c. 


35. E. 3· cap · a· 


36. E. 3. cap. 2. | 
2.& 3. Ph. & Mar. 
cap. 6. 


Speculum Regis. 
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V;d.the forme of 
an inditement in 
Lambatds Juſtice 
of Peace in fine 
libri. 


5. E. 3 · cap. 2. 
2 5. E- 3-· ap. 1. 


Hol. Cronic' fol. 
39-369. 

36. E. 3. cap · 2 · 4. 
7. K. z. cap. 4 

32. E. 3. tit. Barre- 
259. Stamf. Pl. 
cor. 37. a. 
Lib. 8. fol. 146. b. 
le 6. Carpent.caſe. 
Hill 23. E. 3. co- 
ram Rege apud 
Ebor' indite- 
ments de Pur- 
veyors. 


Lib. 2 cap. 6. 7. 


Confirm. Chart. 
cap- 6. 


34. E r-de tall 
non conced ca.: 
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Et {i nul face priſes ſans garrantie, & les emport encoun. 
ter le volunt de celuy, &c. Et ſi de ceo ſoit attaint, ſoit fait de 


luy , COME de laron By this bzanch, ff any purveyoz take any thing with: 
out warrant, 4c. it is felony, And here it is to be obſerved, that theſe wozds,Come 
de laron, ſhall be underſtood of a theefe that ſtealeth above the value ot: 2. pence; 
foz he that committeth petit larceny is not un laron within this Ad. 


Encounter le volunt. ] Chat is. when be takes it as the kings purs 
vepoz,pzetending to have a warrant where he hath none, this is in law as againſt 
his will, foz with his will he would not have ſuffered him to take it, if he had 
knowne he had no warrant ; but if the owner knew that he had no warrant, and 
= willingly ſold it him, then cannot it be ſaid, that he carried it away againſt yts 


If the purvepozs take any thing without pzaiſment made by the Conftables, 
oz other diſcreet men thereto ſwozne, oz otherwiſe againſt that Statute, it is fe- 
lonp, and divers purvepozs in 20.E.3. were attainted and hanged foz offending 
againſt theſe lawes. | 

If any purvepoz make any takings oʒ bupings, oꝛ take any carriage in any o⸗ 
ther manner then is conteined in his commiCion, it is felony ; oz if tho put veyoʒ 
take moze then he deliver, and have not patd foz that which is taken, it ts felony. 

And at the Sefſions at Newgate hoſden in January, Anno 32. Eliz. Nichols 
one of the N ucenes purvepozs was attainted and hanged foz offending of this 
law. 

Et quant as priſes fairs en faires, & en bones villes, & en 


ports per le grand Gardrobe le Roy, eyent les pernours lour 


common garrant per le grand ſeale.] oz the Wardzobe ſee Flera. 
And the letter of the laws platne. : ; 
Et ſi nul face tiels priſes ſans garrant, & ſur ceo ſoit at- 


taint, ſoit fait de luy come de ceux que ſont priſes pur le hoſtel 


le Roy ſans garrant, come de ſuis eſt dit.] That is to lay, let it be 
done of him as a theeke. 
Et nentend mye le Roy ne ſon Counſaile, que per ceſt 


Statute rien decreſſe al Roy de ſon droit des auncient priſes 
dues, & accuſtomes, come des vines, & auters biens: meſque 


en touts points pleinment luy ſont ſave. ] vide 2 5.E.1,confirm' char- 
tarum, the like ſaving explained, and whereof this ancient pꝛices is to be in- 
tended. 45 

And hercby it may appeare how neceCary it was, fir ſt to know what belonged 
to the King of common right, and at the common law. 

But to pꝛevent all fcruples by colour of this ſaving , the ſaid Ac of Parlia- 
ment de tallag non conced' Anno 34-E.1. was made aftcr this Ad of 28.E.1. 
which is a generall negative law, without any ſaving. 

And therefoze what ſubſequent Ads of Parliament have given to the King) 
the ſame ought to be obſerved and kept in ſuch manner and ozder as thereby is 


(ap- 
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CA. III. 
Dea eſtates des Seneſchals, & des Marſhals, & des plees 


que eux devoient tener, & coment : Ordeine eſt, que de- 
formes ne teigne plee de franktenement, ne de dette, ne de co- 
yenant, ne de contract des gents de people, _ tantſole- 
ment de treſpaſſes del hoſtel, & dauters treſpaſſes fait dedeins 
la Vierge, & des contracts & covenants, que aſcun del hoſtel 
le Roy avera fait a auter de meſme le hoſtel, & en meſme le 
hoſtel, & nemy ailours. Et nul plee de treſpaſſe ne pledront, 
auter que ne ſoit attache per eux, avant ceo que le Roy iſſera 
hors de la Vierge, ou la treſpaſſe ſerra fait. Et les pleder haſtive- 
ment de jour en jour, iſsint que ils ſoient pledes & termines a- 
vant ceo que le Roy iſſera hors des boundes de cel Vierge, ou 
le treſpaſle fuit fait. Et ſi par cas dedeins les bounds de cel 
Vierge ne poient eſtretermines, ceſſent tiels plees devant le Se- 
neſchalle, & ſoient les plees a la common ley. Ne deſormes ne 
preigne le Senelchalle conuſances des dets, ne dauter choſe, 
torſque des gents del hoſtel avantdit, ne nul auter plee en tiend 
obligac' fait a le diſtreſſe le Seneſchalle, ou le Mareſchalle. 

Et ſi les Seneſchals, ou le Mareſchals rien facent encounter ceſt 
ordinance, ſoit lour fait tenus pur nul. Et pur ceoque avant ces 
heures mults des felonies faits dedeins la Vierge ount eſtre de- 
punies, pur ceo que les Coroners de pays ne ſe ont pas entermis 
denquirer des tiels maners des felonies dedeins la Vierge, mes 
le Coroner del hoſtel le Roy, que eſt paſſant, de quoy iſſue 
nad my eſte fait en due manner, ne les felons mis en exigent, 
ne utlages, ne rien de ceo preſent en eyre, que ad &e a graund 
damage du Roy, & a meins bone garde de la peace: Or- 
deine eſt, que deformes en caſe de mort de home, ou of- 
fice de Coroner appent as vievves, & enqueſts de ceo faire, 
ſoit maund al Coroner del pays, 55 enſemblement ove 
le Coroner del hoſtel le Roy face loffice que appent, & le 
metter enrolle. Et ceo que ne purra mie devant le Sene- 
(chal eſtre termine, pur ceo que les felons ne _ eſtre 
attaches , ou pur auter encheſon, demurge a la common 
ley, iſsint que les exigents , urlagaries, & preſentments en 
eyre ſoient de ceo faits per le Coroner du pays, auxy come des 


auters felonies faits hors de la Vierge. Mes pur ceo ne ſoit 
Aaaa2 leſſe, 
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leſſe, que les attachments ne ſoyent fairs freſhment ſur les fe- 
lonies faits. | 


Des eſtates, des Seneſchals, & des Marſhals, & des plees, 


que eux deyoient tener & coment.] Here in this thozt and effcauall 
pꝛeamble thzee things are to be obſerved : 

z- Des eſtates, that is the extent of the turiſdiq ion 02 ſtate of the te ward and 
Parſhall, whereupon they map iuſtly and ſafely ſtand, 

2. What pleas thep ought to hold, where this wozd /devoient ) ts obſervable ; 
fo2 this Act doth reſtoze and confine this Court of the Parſhalſea to his right 
and tuſt turiſdiaton, and to hold thoſe pleas which the Steward and Barſhall 
ought, that ts, of right onght to hold. 

3- Bow and in what ozder and manner thoſe pleas ought to be holden,expxeſſed 
in this wozd eoment. 

Þereby it appeareth, that this Ac is in affirmance of the common law, and 
purpoſely made foz relteving the ſubiea againſt the uſurpations and tacroach: 
ments of the Steward and Barſhall. 


q Des Seneſchals & Marſhals , &c.] Theſe woꝛds are generall hut 
they are to be under ſtood of the Steward of the Court of the ar ſhalſea of the 
houſhold, who ts ever a p2ofeſſoz of the common Law , and not of the Steward 
of the Kings houſhold; and the Parſhall is here to be underſtood the Barlſhall of 
the honſhold, and the Parſhalſea is to be underſtood of the houſhold, and not of 
the Kings Parſhalſea ; foz that belongeth to the Kings Bench. 


© Ordeine eſt, que ne teigne plee de franktenement.] gyjsis 
negattve, abſolute, and in affirmance of the common law, 
Ne de dette, ne de covenant, ne de contract des gents de 


people, forſq; tant ſolement des treſpaſſes del hoſtel, & dauters 
treſpaſſes faits deins la Vierge, & des contracts & covenants, 
= aſcun del hoſtel le Roy avera fait al auter de melme le ho- 


el & nemy ailours.] Here by this Act it is declared, that the ſald Ste⸗ 
ward and Parſhall cannot hold plea but of thzee actions, viz. of debt, covenant, 
and treſpaſſes : In debt and covenant both the parties muſt be of the Kings hous 
ſhold; in treſpaſes it ſafficeth that one of the parties be of the Kings houſho'd, 

And though this Act ſpeaketh gencrallp of treſpaſles, pct is it onely intendable 
of treſpaſſes vi & armis, as of battery. oz taking away of gocds, and not of tre⸗ 
ſpaſſes quare clauſum fregit, noz of treſpafſes and eiedment, no2 of treſpaſles 
ſur le caſe, noz of detinue, noz of any other perſonall adion, no2 of anp recall 0z 
mixt ad ton, notwithſtanding the generall woꝛds of the Statute of 3 2.11.5. as 
you may reade at large in the caſe of the Barſhalſea ; foz particular turiſdiq ions 
derogating from the turiſ>icion of the generall Courts of the common Law are 
ever taken ſtrialp. 


Et nul plee de treſpaſſes pledront , auter que ne ſoit atrache.] 
This is explained in the caſe of the Mar ſhalſea, ubi ſupra. 


Avant que le Roy iſſera.] albeit the King himſelfe do goe ont of the 
bounds ol the Utcrge foz his recreation, as to hunt, with no purpoſe to reſt; tarry, 
abide, oz make his repofe there, and his Conncell and Houſhold continue where 
they were, this is no removing within this Statute But when the King goeth 
2 there his Houſhold goeth with him, there the King removeth within 


Hors des bounds de ceſt Vierge. The bounds cf the Nierge. Ste 
Fleta 
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Flera and the Mirroz, that the bounds of the N ierge was 1 2.mfles round about 
the Kings houſe, ſo as it ſcemeth, that 1 3.R.2. was but in affirmance of the com- ⸗ N. cap, 
mon Law. Vide 33. H. 8. the bounds of the Kings houſe,oz palace. ; 3-H.8.cap-1 2. 


Ne nul auter plee teigne per obligation.] This is allo notabi 
explained in the laid caſe of the Par ſhalſea, chips : 


Et pur ceo que avant ceux heures mults des felonies faits 


deins la Vierge, ount eſtre diſpunies. ] Here are to be obſerved, that as 

the actions aboveſaid determinable betoze the Steward and Parſhall, are conft- > IIA. cap 

ned to the U terge; fo felonies alſo determinable befoze the Steward and Par ⸗ 20.5 

ſhall-are alſo confined to the Wterge : and as they are limited of all the cauſes oo 7: 

actions riſing within the Atcrge onely to thzce, and they not generally extending 

to all, but ſpecially confined to certaine particular perſons ; ſo of felonies done 

within the Aierge, the turiſdiction of the Steward and Parſhallextend not to 

all, but to certaine, and thoſe againe limited to certaine perſons : oz of ancient 

time they had generall authozity, as Juſftces in E pꝛe, and as Utcegerents of the vid. ic caſe de 

chlele Juſt ice of England within the Uterge , at what time they held plea of all Mactbalica, wi 

felonics within the U ierge which power is now vaniſhed ; but as Steward and r. 

Parthall of the Court of Parſhalſea of the Kings houſhold, the title of their 

Court in criminall cauſes was, placita corone Aulz hoſpitii Domini Regis co- 

ram Seneſchalio & Mariichallo, and alwapes confined to felonfes done within 

the circuit of the Kings hon{hold , the bounds whereof are made certaine by the 

ſatd At of 33. H. S. And by that Ad it ts pꝛovided, that all treafons, miſpziſiong Stan. hc 

of treaſons, murthcrs, manſlaughters, hloudſheds, and other malictous ſtrikings, '*'-5/ 

by reaſon whereof bloud is 0z ſhall be ſhcd, which ſhall be done in any of the 

Rings palaces 02 houſes, ac. Wall be enquired, tried, heard, and determined be: 

foze the Lozd Steward foz the time being of the Kings houſhold, oz in his abſcnce 

befoze the Treaſurer, and Controller, and Steward of the Parſhalſea , oꝛ any 

two of them, whereof the Steward to be one: ſo as theſe great Officers and 

Counccllozs of State, the Lozd Steward, Treaſurer, and Controller have no 

turiſoiction in theſe criminall cauſes, but onely within the circuit of the Kings pa- 

lace 02 houſe : And it is to be obſerved, that this Court of the Parſhalſea of the L-5-E.4-1 3. of 

Aings houſe was, as Bookes ſpeak, of ancient time inſtituted fo; thoſe of the bis in<reachme. 

Rings houſe, but they have incroached beyond their true turiſdtdton: And Stan- eee hath 

ford ſat h that the Ste ward and Parſhall befoze the ſaid Ac of 33.H.8. micht Pull anent. 

have heard and determined all felontes, gc. perpetrate within the Kings palace 8.14. 4.nu.42. 

oz houſc. Staut.ubi ſupra, 
A robbery was committed in a Zowne within the UMierge and this appearing Paſch : 2.E-2- 

to the Court, vet the ſame was enquired of, heard, and determined tn the Kings ro. Sec ram þ 

Bench, and ſo it may be befoze Juſtices of Dire and Terminer, and Jaſtices of — rg as 

Peace. becan(2 ihcir turifdi-tton is generall though the whole County; bat of an on b. 1.47. 

offence within the Bungs palace it ſhall be heard and determined acco2ding to the Karh.\Wrochs 

ſaid A of 3 2. H. S. upon which Act this is obſcrvable, that if a man ſtrike in the ca(c+ 

Rings pelace, where his ropall perſon is reſtant , unleſſe blond be ſhed he loſeth 

not his hand but in UW eſtminſtcr Hall. when the Eings Courts if , oz befoze 4 E. 3. coron. 

the Juſtices of ACliſe ſtting in their place, ff any man ſtrike another, though he: 22-E-3+1 ;- 

dzaw no bloud pct (all he loſe his right hand, ſo great honour and reverence doe i * 21 

Laws give tothe Kings Courts: ſoz in tudgement of law the King himſelte is 

alwapes pꝛelent to miniſter tuſtice by his Judges in thoſe Courts oftalkice, AC« 

tozding to his Kingly office to all his ſubieas, ſecundum legem & conſuerudi- 

nem Anvgi1r, 


© Les Coroners de pays ne ſoient pas intermis denquirer 


des felonies deins la Vierge.] Eis ts underſtood of felonies of the death 


of man; fo2 the enquiry of that felony belongs to the office of the — the 
AUler ae 
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Aierge, and lo it is hereafter in this Ad explained, Office del Coroner appent a 
views & enqueſts de ceo faire. 

Hereby it appeareth, that by the common Law the Co2oner of the County 
could not intermeddle within the Wierge, but the Coꝛoner of the Uterge, and 
that if he took an inditement of the death of man, it was not allowable in law; 
andſo it is it the Coꝛoner of the Kings houſe take an indttemont ol the death of 
man out of the N terge, it is void, and coram non ſudice. And tf an inditement of 
the death of a man being lane out of the Wierge, be taken beloze the Cozoner of 
the Kings houſe, and the Cozoner of the County, and fo entredof N ecozd, it is 
— becauſe the Coꝛoner ofthe Kings houſe toyned with him , who had 
no p. 


Ne les felonies miſe in exigent, &c.] and yet the felony was not 


diſpuniſhable ; foz at this time it might after the remove of the King be inquired 
of in the Kings Bench. ff the Bench ſate in that County , 02 befoze Juſtices of 
Dire and Terminer, ic. oz if the Cozoner of the Uterge had taken an indite- 
ment, though the King went out of the Uterge , pet the inditement onght to be 
removed into the Kings Bench foz that is the center whereunto all Recozds of 
that nature doc fall, and there the offence might be heard and determined. 

But this At was made foz moze ſpeedy pzocceding, foz being removed into 
the Kings Bench, there ought to be 1 5.dayes, ic. 

And it a murder had been committed within the Titerge, and the King had re⸗ 
moved befoze anp inditement taken by the Coꝛoner of the Uterge, the Cozoner 
ol the County might have inquired of the ſame at the common Law, Ne male- 
ficia rernanerent impunita. 

See the Statute of Magna Charta, Nullus Vicecomes,Conſtabular”,Corona- 
tor, vel ali Balivi noſtri teneant p acita coronæ noſtræ. See the expoſition of 
that Statute concerning this bzanch fo2 awarding of exigents, 4c. 

Albeit the treaty of theſe matters concerning the orſhalſea doe pꝛoperly be · 
long to the inriſdiction of Courts, pet it is pertinent to this place to ſap ſo much 
as ſerved foz the expoſition of this Chapter. 

Des the ſaid caſe of the Parſhalſca thozowout, which indeed doth open the wins 
dowes of the greateſt part of this Ad. 


CAP. 111], 
Ole ceo nul common plee ne ſoit deſormes tenus a 


Leſchequer, encounter la forme de la graund Charter. 


Here is intended the 11 · Chapter of Magna Charta, whereof this Chapter (ac- 
toꝛding to the title of Articuli ſuper chartas) is an expoſition; foz where that 
Chapter is, Communia placita non ſequantur Curiam noſtram, ſed teneantut 
in loco certo,this Chapter expoundeth the ſame, that from hencefozth no common 
plea ſhall be holden in the Erchequer againſt the fozme of the great Charter: foz 
Curia noſtra in magna Charta are taken colledibe, and include as well the Ex 
chequer as the Kings Bench. 

2. This Ac maketh it without queſtion ; foz admit that the Court of the 
Kings Bench had been named in that Chapter ol magna Charta, andthis A 
pꝛobibtteth that no common plea ſhould be holden in the © xchcquer agatnft the 
fozme of magna Charta, that is, againſt the fozme that magna Charta pzobideth 
foz the Kings Bench: And this is alſo confirmed by a Statute made in the 
reigne of E.1. and tranſcribed to the Exchequer under the great ſeale , in Nano 

19.E, 


E. 1. 


Cap.s. Articuli ſuper chartas, 551 


10.E.1. called the Statute of Roteland, fn theſe wozds : Sed quia quædam pla- 
cita, &c. 

Now that this was a Statute, the title oz Stile of the Act fs,Staturum novum 
de Scaccario, aliter dietum, Statutum de Roteland. In libro rabeo tt is called 
Statutum de Roteland, and there is a w2it in the Regiſter under the title ol bre- Reęiſt. fol. 187 
via de Statut“, Rex Theſauratio, & Baronibus ſalutem: Cum ſecundum legem 8 El. Dyer 
& conſuetu ſinem regni noſtri communia placita coram vobis ad Scaccarium aer 
prædictum placit ati non debent, niſi placita illa nos vel aliquem miniſtrorum 
noſtrorum ejuſdem Scaccarii ſpecialiter tangunt, & c. which wit reciteth the 
woꝛds of the Statute ol Rutland, and in the margent of the wzit is quoted Sta- 
tutum de Rot eland, ſo as without queſtion this Act was made by authozity of Pl. com 208, 209 
Parliament. ſo as without queſtion whatſoever pleas were holden in the E xche⸗ 
quer, in the reigne of H.2. when Glanvile wzote, pet now by two Ads ol Par: 
itament their tariſoictfon is limited and ſettled: and therefozc retec a late opinton 
contrary to ſuch authozity, and never read noz heard of befoze. | 

The Crchequer is an anctent Court of recoꝛd fo2 the Kings affaires, touching _ 8 
his rights and revenues ol dis Crowne , and foz debts and duttes, and other . 6. 
things due to the King in the right of his Crowne. Britton treating of the turif- 38. af p 25. 
diction of the Exchequer, ſaith, A Oier & Determiner rours les cauſes que tou- 40. ſſ. p.33. 
chent nous dette, & auxi a nous fees, & les incidents choles,&c. 14 E. 3 ſcire fac 

: Pet inthzee caſes the Court of Exchequer hath turiſdiaion of common please 242 
between common perſons in perſonall actions onely, 1 

1, M here an officer 02 minifler is one of the parties in any perſonall ad ion, 29,38. 
betauſe that his abſcnce in other Courts may hinder the affaires of the King in 2 Regiſt. 187 b. 
his Court of E xchequcr. E Ty naps 7 

2- Any man that is a pztfoner of this Court, oz an accountant that is en- babes 
tred into his account, oz any other that onght to have the like p2tviledge of this 36. 
Court of Exchequer , ſhall not bee ſued in any perſonall action but in this 9-E-4.33- _ 
Court; and the reaſon is; becauſe neither of theſe Acts of Parliament take awap 5< the «xpolici- 
the pztvitedge of any Court: foz then, if the party pziviledged were ſued in any 8 
other Court, he ſhould not in reſpect of his pztviledge of the Exchequer anſwer Ns 
there; and thereſoze leſt the party ſhould be without remedp , he map commence 
his action perſonall againſt him in the Exchequer, foz Statutes muſt be ſo ex- 
potmded, as there be no failer of Juſtice. 

3. He that is a Farmer, 0z indebted to the King , foz the Kings moze ſpeedy 2-E-3.25. 2% 
ſatisfaction of his debt 02 duty. ſhall ſue bis debtoʒ by a quo minus in the Exche 3: ley 52. 44 E- 
quer, and this appeareth by Britton, who treating of the iurildictton of the Ex⸗ 1 
theguer ſaith, Er que il eyt power a conuſter de dett, que lun doit a nous detters 35. - line: 
per ou nous puiſſons pluis toft approcher a noſtre. 7.E.4 30. 11. H. 

Now concerning the old Court and the new Court of E xchequer, mentioned 7 29: 27 H.8. 23 
ina. E. 3. and other matter concerning this Court ot Exchequer, foz that the ſame Brir.fol-2- ler 
doe pꝛoperly belong to the treaty concerning tho turiſdicion of Courts, we ſhall Fl. 3 l. 
no further ſpeake of it here,foz that ſaffictent hath been ſaid already foz the under 20 16. El. 3 28. 
ſtanding of this Chapter. Pl. com. 208.4. b. 


Per Saunders. 
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CAP. J. 
E T dauter part le Roy voit que le Chauncellor & les Julti- 


ces de ſon bank luy ſuivent, iſsint que il eyt touts jours 
pres de luy aſcun Sages de la ley, 2 lachent les beloignes, 
que veignent ala Court duement deliverer a touts les foits que 
meſtier ſerra. 


The true cauſes wherefoze the Chancellonr followed the Uings Court _ 
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Fit lt, that the great Seale is clavis Regni,ond inthe cuſtody of the Chancellor, 
and meet it was, that the King ſheuld have the key of his Ning dome about him. 

2. That Curia Cancellariæ, was Officina juit ic iæ; foz in thoſe dayes not only 
oziginall wits in Regi(t' Cancellariz, but all tommandements upon anp occa- 
ſion foz the ſafety of the Realme, oz the good government tycreof, were by wits, 
and paſſed under the great Scale : and therefoze neccſlary in thoſe dapcs, that the 
Chanccllour,having the cuſtody of the great Seale, ſhould be about the King at 
all times; and this is the cauſe that the Court of Chancery cannot be adiour⸗ 
ned. 

3. The ſtile of the Court of Chancery is coram Domino Rege in Cancella- 
ria. But where ſome hath ſuppoſcd, that at the making of this Statute the 
Chancellour held a Court of equity, and that the Judges in this Ac named at- 
tended on the King to decide matter ol law, and the Chancellour attended on him 
to decide matter of cquity, it is mainly oppoſcd that et this time the Chancellour 
had no Court of equity, but onely a Court of recozd of oꝛdinary turiſdiction , ac. 
co2ding to the courſe of the common law. Maſter Lamberr thet was a Paſter 
of the Chancery, and had the kceping of the Recozds of the Tower, and had 
abzidged many of the pꝛincipall of them (which J have ſecn and was well lear- 
ned, and beſides a great ſearchcr of antiquities, in his treatiſe ot the turtſdicion 
of Courts ſatth, that he could not find that the Chencellour held any Ceurt of 
equity, no2 that any cauſes were dzawne befoze the C hancelleur ſoꝛ help in cqui- 
tic bcfoze the time of Hen. 4. tn whoſe depes, by rca'on of the inte ſtine troubies 
feoffmcnts to uſes did firſt begin, as ſome think, oz cl'e did firſt grow common 
and familiar, as all men muſt agree: So he, And he that cdviſcdly read our enef- 
ent guthozs, which ſpeak of the Court of Chancerp, they all ſpcak of the o2dt- 
nary iurti dia ton of the Chancellour, but none of them of any Court of cquitp, 

Alſo the Booke called the Diverſitie of Courts, wzitten in the reigne of Ed ;. 
treateth of the turildiaton of the Chancellour accozding to his ozdinarp power, 
but nothing of that which he holdeth in cauſes of equitie. Neither hall pou find 
in any Booke caſc,oz Repozts of the law, any mention made of any Court et 


* equity bcfoze 02 in the reigne of H.5- and pet all of them ſpeake of the ozdinary 


power oz turiſdiction ofthe Chancellour, But in the reigne of H. 6. and E. 4. ca: 
ſes have been repozted where the Chancellour hath heard ſome few caidſcs in 
equity by Engliſh bill, and moſt of them concerning uſes of lands. It is true, 
that the C hancellour laid in 2-E. 3. in the Court of Chancery at TW eſtminſter, in 
Theoband de Verons caſe, in a caſe that concerned Livery, which belonged to his 
02dinary power, that the Court of Chancery is a Court of equity, whcre we 
grant a w2it to every man that comes to demand his heritage, accozding to that 
which is found by office, c. So he. And in that extent of equity, all the Courts at 
Weſtminſter are Courts of equity, viz. to adminiſter iuſtice actoꝛding to the 


7,9. common law; and thereupon it is ſaid in 10. E. 3. that the Chancery and the 


Kings Bench is one place 02 court: But here it is to be noted, that at this time, 
and befoze,the Court of Chancery was a ſettled Court in a certaine place,to the 
great benefit and caſe of the ſubtec, 

Sir Robert Parning,that wis Lozd Chancellour in 14. E. 3. and had been 
chiete Juſtice of the common Plcas, would in the Terme time come and ſit in 
the court of common Pleas to heare matters in law debated and reſolbed, when 
he was L oꝛd Chancellour, and ſpeak to them himſclfe, as it appeareth, Hillar. 
17. E. 3. fol. 14. b. & Trin.17.E.3.37.b.and in both theſe T ermes Sir John ce 
Stonore knight was chicke Juſtice of the court of common Pleas. 

And Sir Robert de Thorpe knight, being chiefe Juſtice of the common Pleas, 
was made Chancellour 26. Matt ii, 45. E. 3. and pet in Pichaclmas Terme fol- 
lowing he ſate in the court ol common Pleas and ſpake to matters in law. Mich. 
45. E. 3. fol. 1 2. b. Trin. 45. E. 319,22, 3.b 24.25, 26, 27.28. William de Finch 
den then being chiele Juſtice of the court of common Pleas, 

Do Dir Kniver knight, being chiefe Juſtice of the Kings Bench, was 
made Chancellour of England, 5. Julii, 46, E. 3. and in 47. E. 3. fol. i 3.b. 7 

C2 
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den chiele Juſtice of the common Pleas in a matter of law depending in that 
court laid, that he would confcrre with the Chantellour and the Juſtices of the 
kings Bench, and in the end tudgement was given by the advice of the Chan: 
celiour (viz.Kniver) and all the Judges of the Realme. In 49. E. 3. 4. b. Knixet 
Chancellour argueth a matter in law, and giveth tudgement. 

Alſo peruſe all the Ads of Parliament pꝛinted and not pꝛinted, and pou ſhall 
find none that giveth him power to hold any court of equity, where ſome have 
thought, that the Statute of 36.E. 3. cap. g. doth gibe the Chancellour power to 
dꝛaw men befoze him ſoꝛ relicfe in equity, but that Statute without que ſtion re- 
ferreth to his ozdinary power; fo2 thereby it is pzovided , that if any man, that 
finds himſelfe grteved contrary to the Articles above wꝛitten, oꝛ others contained 
in divers Statutes, will come into the Chancerp,oz any fo; him, and thereof make 
his complaint, he (hall pzeſently there have remedy by fozce of the ſatd Articles 
and Statutes, without purſuing elſewhere to have remedy ; that is,the party grie⸗ 
ved {hall have an oziginall w2tt in the Chancery grounded upon theſe Statutes 
foz his reltcfe, although no certaine remedp be expzeſſed in the Statutes without 
purſuit in Parliament, which A is but a declaration of the common Law, as ol⸗ 
tenttmes hath been obſcrved befoze, and giveth no ſhadow to the Chancellour of 
any ab'olute power. 

Ak vou look into the Parliament Rolls: The firſt decree in Chancery that J 
find rade by the Chancellour was in 17. R. 2. ſohn de Wyndetor complaincth 
in Parliament againft Sir Ri. le Scrope and requireth to be reſtozed to the Man⸗ 
noꝛs of Rampton, Cotenham, N eſtwike in Cambzidgeſhire, the which were 
adiudged 4 oꝛdered to him by the Kings award, then being in the polleſſton ol Sir 
John Liiley, and now withholden by Str Richard le Scrope. who by champerty 
boncht the lame: Bztcfip,the caſe, as in the Parliament Roll it appeareth, was 
this : Upon the petition of John de Wyndetor againſt Sir John Liſley foz the 
ſaid Pannozs. they compzomitted the matter to the Kings oꝛder and awAd; the 
Ring committed the ſame to the Councell, they hearing the ſame, doe ozder and 
adiudge the matter in controverſic foz Sir John de Wyndeſor under the pꝛivie 
ſeale, and ſent a warrant to Arundel! Archbiſhop of Canterburp, then Chancel· 
lour of England, to confirme the Kings award made by advice of his Councell, 
who fozthwith without moze adoe confirmed it by his decree, and granted an in · 
tunction under the great ſeale againſt Sir John Liſſey. After Str John Liſle y 
by petition to the King requireth that his title to the ſaid Pannozs might be 
tried and determined as it ought by the common Law, notwithſtanding any foz- 
mer matter; the Ring bp pꝛivie ſeale giveth warrant to the Chancellour to make 
a Superſedeas , which the Chancellour without any ſticking at it did by pzivie 
ſeale: alter which Sir Richard le Scrope purchaſed the ſald Pannozs : Upon the 
dcliberate hearing of the whole matter by the Lozds of Parliament, it was reſol- 
bed, that the purchaſe of the ſald Pannozs was no champerty , and it was ad · 
iudzed, that Sir John de Wyndeſor ſhould take nothing by his ſute, but 
ſtand to the common Law, and that Sir Richard le Scrope ſhould goe without 
dap, 
It is thought, that this court of equity began under Henry Beauford, ſonne of 
Jernor Gaunt, that great Biſhop of UW incheſter, afterwards Cardinall in the 
retene of Hen. . and in the beginning ol HH. 6. and increaſed while ohn Kemp. 
Bichop of Bozk and Cardinall was Lozd Chancellour in the 28. peare of 4.6. 
But it increaſed moſt of all, when Cardinall Wolſey was Lozd Chancellour ot 
England, anno 8.4.8.4 continued untill the 2 1. pear of the ſame King : Of whom 
the old ſaping was verified, That great men in tudictall places will never want 
anthozity. But the turiſdiaton of this court belongeth to another treatiſe; and 
thereloze thus much, which was pertinent to the underſtanding of this bzanch of 
this Ac upon this iuſt occaſion ſhall ſuffice: Only thus much foz the honour and 
antiquity of that court, you reade, that in the time of king Alfred (who began to 
reigne Anno Domini, 372. and reigned 29. peares and ſix moneths) he gave a 
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pardon to Wolſton, and that it was inrolled in the court of Chancery, 
cozd Wolſton vouched, hancery, which Re- 


Et les Juſtices de ſon bank. ] E be cauſcs ot their attendance on the 
King are afterwards in this Chapter ſet downe ; therefoze we purpoſely omit to 
ſpeak of this high and honourable Court, but referre the ſame to the treatiſe of the 
Juriſdiction ofcourts, onely this map be obſerved , that albeit thts court and the 
Chancery became to have certaine and ſetled places about one time, pet the re⸗ 
turne of wꝛits coram Rege are till coram nobis ubicunque fuerimus in An- 


glia. 
© Iſsint que il eyt touts jours pres de luy aſcun Sages de la 


ley, que ſachent les beſoignes, &c.] This clauſe referreth to the Judges 
of the Kings Bench, who are termed Sages de i ley, and which could decide the 
buſineſſe which came to the court. and duly deliver tuſtice to all when need ſhould 
be, This p;oveth alſo, that at this time the Chancellour held no court of cquity ; 
foz the Sages of the law (the Judges of the Kings Bench were duly to deliver 
tuſtice to all: and hereunto may be applyed the ſaid booke in 10 f. 3. that the court 
of Chancery and of the Kings Bench was but one place (that is) to be guided by 
one and the ſame law, 

At the making of this Act John Langton Biſhop of Chicheſter was L oꝛd 
Chancellour of England: and at this time Sir Roger Brabazon knight, a man 
excelicntly learned in the lawes of the Realme, was chicfe Juſtice of the Kings 
Bench, and thzee other learned Judges, here called Sages de la Icy , were his 
—— : theſe in Fleta and ancient Recozds are called, Locum tenentes 

egis. 


CAP. VI. 
123 le petit Seale, ne iſſera deſormes nul briefe que 


touche le common ley. 


— — 


The pꝛint that ſaith De cours les privie ſeales] is not accozding to the Res 
co2d. 

Foz the better underſtanding of this Act, it is to be underſtood, that at the ma» 
king of this Statute, the King had thzee ſeales : firſt, magnum ſigillum, the 
great ſeale: 2. parvum ſigillum, the little oz petit ſeale ; 3- ſignettum, the ſignet. 

Che great ſeale is in the cuſtody of the Lozd Chancellour 0z Lozd Keeper of 
the great ſeale; and there is a ſpectall officer in the court of Chancery, called $1g1l- 
lator, who hath the ſealing of wits, and other things that paſſe the great ſeale. 
Parvum ſigillum, the little 02 petit ſeale, after this time called the pꝛibie ſcale : 
This ſeale is in the cuſtody of the Clerke of the patvie ſeale , ſometime called 
keeper of the pzivie ſeale, after called Lozd pꝛivie ſeale,of whom Fleta ſaith thus, 
Cuſtodi figilli privati aſſocientur Clerici honefti, & circumſpecti Domino Re- 
gi jurati, qui in legibus & conſuetudinibus Anglicanis not iciam habeant ple- 
niorem, quorum officium fir ſupplicationes & querelas conquerentium audire 
& examinare, & eis ſuper qualitatibus injuriarum oſtenſarum debitum teme. 


dium exhibere per brevia Regis. By this ancient Writer thꝛee things ars to be 


1. That the Clerkes, aſſoctates to the keoper of the p3ivie ſeale, are thoſe that 
wenow call the Paſters of Requefts, Magiſtri a libellis ſupplicum, whoſe ofs 
fice is here itvelp purtraped out, viz. quorum officium fic ſupplicationes & que- 
relas conquerentium audire & examinare. . 
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2. Of what quality ought thcſe Maſters of the Requeſts fo be - They muſt 
have thzce qualtties: they muff be honeſti & circumſpecti: 2. Domino Regi 
jurati : 3- qui in legibus & contuctudinibus Ang!icanis notitiam habeant ple- 
niorem. 

3. To what end did they heare and examine the matters contained in theſe 
petitions # Ut eis (id eſt) conquerent ihus juper qual itat ibus in jutiarum en- 
ſarum debitum remedium exhibere per bhreve Hegis. Oo as their office was, 
that being learned in the Law. they ſheuld direct ſuch as petitioned to the King, 
to take their remedy by the Kings weit, that is by ozigtnail watt tn the Chan» 
cery, And hereby it appearcth, that this Ac is but tn ffirmance of the common 
law; ſoz no wit befoze this Ac could have been (led by the v2ivie ſeale. 

Sigilum regis gencrally ſpoken is the great ſcile ; and ſo is B-acion to be 
under ſtood, where he ſaith di aliquis acculatus ſuerit ve conxictus, quod ugi- 
lum Domini Regis tal{averit, conſignando inde chattas, vel brex ĩa, &c. pro vo- 
luntate Regis judicium ſuſtinebit. 

And the Ptrroz pet moze plainly, Inter les except ions al power del judge; fi 
le con miſſion (i. le briete ) ne ſoit ſeale del ſeale le Roy de ſa Chancery, car al 
ptivie feale le Roy, & c. ne auter forſque ſolement al ſeale, que eſt afligne dee 
conue de la cominaitie del people, & noſmement en jutiſdi ions & breves ori- 
— neſtoit a nul obeyer, &c. Ind in another place he ſafth , Fr iilint or- 

eineront nous Auncients un ſeale. & un Chancellour pur le garder, & pur do- 
ner brie fee remediels a touts ſauns danger, & c. per cel ſeale ſolement eſt juriſ- 
dition alſignable a routs p'eintifes ſans difficuitie, &c. 

There are ſoure Clerkes of the pꝛivie ſcale, who atbe their attendance on the 
Lo2d p2tvie ſeale : Zhe p2incipall office and charge of the Lo2d pzivie ſeale and 
of his C lcrkes is about ſuch things as paſſe by bill ſigned, and are to goe to the 
great ſeaie : Df thts pou map reade in the Statute of 27. H. 8. cap.11. & lib. S. 
fol. 8. in caſu Principis. 


© Deſouth le petit ſeale. This A faithnot, that all watts which ton 
terne the common Law ſhall paſſe under tho great ſeale but no w2it ſhall paſſe 
under the p2tvie ſcale which touch the common Law: Fo2 it is to be bBnowne,that 
the courts of the Kings Bench and the common Peas had at the making of thts 
Statute ſe verall ſeales, wherevp they ſe led indiciall waits: s the ſcale belonging 
to the conrt of Kings Bench ts in the cuſtody of the chief Juſtice ; and ſo likewtfe 
the ſcate b-1onging to the court of common Pleas is in the cuſtodp of the chiefe 
Juſtice of that court; and the ſcale belonging to the court of Exchequer is in the 
tuſtody of the Charcellour of that court. Ad © ancellat um S.accarit pertinet cu- 
ſtodia igiſ i Regis. Offcium Cancellariꝭ eſt ſigillum Reę is cuſodire. ſimul cum 
cer tulis ſuis pro proficuo regni. And theſe ſcales are incidents inſeparable 
to the ſaid courts foz the ſealing of all iudiciall w2its,4c which, foz adminiflration 
of tuſtice diſtributive to all men are reſpentvelp under the ſaid feales.and without 
w ich the courts cannot adminiſter iuſtice: Ind thercfoze tho pzofits coming of 
theſe ſeales have been letten and demiſed of ancient and later times but the ſe2ies 
themſelves were never demiſed oz letten, no2 cou'd be, no2 any other keeper aps 
pointed to bc keeper of them then hath been time out ol mind. 

No E ſſoine de {orvitio Regis tan be warranted by the King under his pꝛibte 
ſeale, noz pꝛotecton granted under the p2ivie ſcale , but both of them under the 
great ſcale, becauſe they tend to the great delay of iuſtice, if they be not duly ob- 
tained: and therefoze the Law doth require the great ſeale tn theſe c:ſeo. But a 
warrant of the Wing under the pꝛivie ſcale to iſſue out mony out of his coffers is 
laffictent; becaufe it concerneth but a chattell in poſleſſion. And in ma ters of 
mall moment and which can wozt no delay to the ſubicd. the p2ibic ſcale ts ſut 
lictent as to grent a e ed eas of a p2ocefſe in the Kings owne tale, oz to grant 
a N'G prius where the Kine ts party, oꝛ fo allow a plea againſt the King, to can⸗ 
tell a retogniʒ nce made to the King, fo diſcharge a debt oz the like. 

At the making of this Statuts the King had another ſeale, and that is called 
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Signettum, his Signet. This ſeale is ever in the cuſtody of the pꝛinctpall Se- 
cretary. And there be foure Clerkes of the Signet, called Clerici Signetti 
attending on him. The reaſon wherefoze it is in the Secretaries cuftodie, 
is, foz that the Kings pꝛivate letters are ſigned therewith. Alſo the duty of 
the Clerk of the Signet is to wꝛite out ſach grants oz letters patents as paſſe 
by bill ſigned that ts, a bill ſaperſcrib&d with the ſignature, 02 ſigne manuall, 03 
ropall hand df the King) to the pꝛivie ſeale, which bill being tranſcribed and ſealed 
with the ſügnet is a warrant to the pꝛivie ſeale, and the p2ivic ſeale is a warrant 
to the great ſeale. Such was the wiſdome of pꝛudent antiquity, that whatſoever 
ſhould paſſe the great ſeale ſhould come thzough ſo many hands, to the end that 
nothing ſhould paſſe that great ſeale, that is ſo highly eſteemed and accounted of 
in law, that was againſt law, oz inconvenient; o2 that any thing ſhould paſſe 
from the King any wapyes, which he intended not, by undue oz ſurreptitions 
meanes, 

And of the Signet the law in ſome caſes taketh notice; foz a Ne exeart regnum 
map be by the Kings wꝛit under the great ſcale, oz by commandement under the 
pʒivie ſcale, oz under the ſignet ; foz in this caſe the ſubtect ought to take notice as 
well of the pꝛivie ſeale and ſignet, as of the great ſcale : foz this is but a ſignifica- 
tion of the Kings commandement , and nothing paſſcth from him. But a war- 
rant under the pꝛivie ſignet to (ſue anp treaſure is not ſufficient , but there it 
onght to be either under the great oz pʒivbie ſeale. The miſchicfe befoze this At 
was not concerning wztits under the Signet; koz that was not attemptcd , but 
under the petit oz pꝛidie ſeale, which this Ac ouſteth as a thing done againſt 
Magna charra, cap. 29. where it is ſatd, Nec ſuper eum ibimus, nec tuper eum 
mitremus, niſi per legale judicium parium ſuorum, vel per legem terrx. And 


to grant watts under the pꝛivie oz petit ſeale was contra legem terre. 


— 


CAP. VII. 


E Conſtable du Chaſtle de Dover ne plede deſormes a la 

port de Chaſtle nul plee forreine du Countie, que ne 
touche la gard du Chaſtle. Et le dit Conſtable ne diſtreiner les 
gents du Cinque Ports, a pleader ailours ne en auter manner 
que ils devoient, ſolonque la forme des charters que ils ount 
des Royes, de lour franchiſes auncients affirmes per le grand 
Charter. 


Conſtable du Chaſtle de Dover. it is to be knowne, that be 
that is the Conftable, oz Lieſtenant, oz keeper of the Caſtle of Dover , ts alſo 
the Wardenof the Cinque Pozts. And the Kings wzits directed to him, are 
directed, Rex, &c. B. Conſtabulario Caſtri ſui de Dover, & cuſtodi Quinque 
Portuum ſuorum. But he is commonly called Lo:d Warden of the Cinque 
Pozts, The Cinque Pozts be, Haſtings, Dover, Hithe, Rumney, and Sand- 
— whereunto Winchelſey and Rye ( as moſt of note) and other Townes be 
adioyned. 

The Conſtable ol Dover and Lozd M erden hath two turiſdictions,viz.1. the 
authoztty of an Admirall; and the ſpectallcharge is committed to one that is not 
onely of great pꝛoweſſe, wiſdome, and expertence in military knowledge, and ſpe- 
cially in ſea · ſex dice; but alſo of appꝛobed truſt and lopalty, becauſe,in regard of 
thetr ſituation, they require the vigtlant care of their particular Admtrall, and 
bis reſidence thereupon, in reſpect of the danger of the invaſion of enemies by 
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reaſon of the narrownelle of the ſea there, and that this Realme was never con⸗ 
quered by any enemp, but landing at one of theſe five Pozts as by the Roman 
at by the Saxon at and by the Nozman at Haſtings. 
But with this iurildtaton our Statute dealcth not withall. 

2. This Conſtable of the Caſtle of Dover mentioned in our A hath a furiſ: 
diction to hold plea by bill concerning the guard of the Caſtle, xc. accoꝛding to the 
courſe of the common Law, and of this furiſdiction dothour Statute ſpeak. 

And it ts to be knowne, that of ſuch things, whereof the Coaſtable of Dover 
and Lozd Warden hath turiſdicion, he is the tmmedtate officer to the court, and, 
as it hath been ſaid, wzits ſhall be directed to bim, as in all recall adions xc. foz 
land within the cinque Poꝛts. And true it is, that they of the cinque Pozts have 
great uberttes and pztviledges, in reſpec of their neceſary attendance in the 
Pozts foz the defence and ſafety of the Realme: but pct the cinque Poꝛts are not 
exempted out of the Tountp, foz divers cauſes: 

1 The Conſtable of Dover hath no generall juriſdiction within the cinque 
Pozts,but it is limited Foz example; It a man be murdercd in any of the cinque 
Pozts, the wife ſhall have an appeale againſt the murderer directcd tothe Shcerife 
of the County, and he ſhall execute the wit within the cinque Pozts, foz the 
Conſtable hath no turiſoiction to hold plea thereof, as it was reſolved, 1 rin. 2. E- 
liz. in an appeale bzought by Dorothy Waes againſt Baynes, foz the murder of 
her husband at Feverſham in the County of Kent. And ſo it ts, ff he be in cu- 
ſtodia Mareſcalli, the appeale map be bzought by bill again him foz murder in 
any of the cinque Poꝛts. Alſo it the Con ſtable of Dover hold plea of a fozraine 
plea, contrary to the purpozt of this Statute. an action upon the Statute doth lye 
againſt him and the wꝛit map be directed to the Sherife of the County, and he 
map ſerve it within the cinque Pozts. 

2, Ik a ftranger doth treſpaſſe, ic. fn the cinque Pozts, ic. the ſuit ſhall be by 
wzit, leſt the treſpaſſe ſhould be dilpuniſhable. 

3. Jfa bræcipe be bzought againſt one foz land within the cinque Pots, and 
he appeate and plead to it, and tudgement be given againſt him in the court of 
common Pleas, this iudgement ſhall bind him foz ever; foz the land is not cx- 
empted out of the County, and the tenant may wave the benefit of his p2zivi- 
ledge, 

4. The pꝛivlledge extendeth not but to certaine particular Townes, whereof 
the Kings courts cannot tudictally take notice. 

But other wiſe it is of a iudgement given in the common Pleas ina Prxcipe 
ol lands that lye in any of the County Palatines of Cheſter, Lancaſter, and 
Durham ; foz they are exempted from the iuriſoicion of the Kings courts , and 
within them are jura regalia , and plenary turiſoicion , and ſo knowne to the 
Kings courts : foz they take notice of all the Counties of England, becauſe they 
be immediate to them foz direction of wits : And therefoze although the tenant 
doth ad mit the furtſdiction of the court in thoſc caſes, the iudgement againſt him 
foz many of ſuch lands is void, And thus are the doubts in ſome books in this and 
other like caſes fully reſolved. 

It is further to be underſfood, that the Matoꝛ and Jurats of the ſeverall cinque 
Pozts have power to hold pleas, ic. and upon their indgement no wꝛit of errour 
out of the Chancery doth lye returnable in the Kings Bench, noz wzit ol falle 
tudgement returnable into the court of common Pleas : but by the franchiſe and 
cuſtome of the cinque Pozts ſuch an erroneous iudgement ſhall be by bil, in the 
nature of a wzit of errour, examined corami domino cuſtode ſeu gardiano quin- 
que Pottuum, apud Curiam ſuam de Shipwey. Ind if the iudgement be crrone- 
ous, it (hall be reverſed by the Warden of the cinque Pozts, and the Patoz and 
Jurats ſhall be fined, and the Batoz removed from his place, and pet the tourt ts 
a court of Recoꝛd. 

And this kind of turiſdiction could not begin by Letters Patents but by Par- 


lament, And J find tn the Book of Domeſday of the liberties and I 
granted 
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Bract. lib 5. fol. 
41 1 b. Flet. lib · 6. 
cip 36. 49. E. 
3.24. I2. E. 4. 
17,18. 

1. E. 3. 1. b. 30. H. 
6.5. I.,E-4-!0. 
21.E.3-49. F-N. 
B.132- 33-E+3- 
Juriſd. Co. 
11. R. 2 brev- C36 


Trin. 4 2. Eliz. co- 
ram Rege in ap- 
peale. 

I 9.H-6. 122 


Vide a notable 
Record, Paſch 
30 E,. coram 
Rege, Kanc'- 


50. E-3· 5. 


9 H. 7. 12. 33. H. 
6.33.39. H. 6. 21 
12. E. 4. 16. 

45 E. 3. juriſ 53+ 
40. E- 3 2449. E. 
3.24 $3-E.3+5» 
1411.42. 
Bract. lib. 5 fol. 
4! 1. Plet. lib. 6. 
cap 36. Dyer 23. 
El. 376. 30. H. 
6.6. 49. E 3.24 
33. E. qutiſd. 60 
diverſity des 
Courts, cap. 

5. Ports. 

Brook, Cinque 
Ports 25. 
30. H. 6.6. 

Pl. com. 37 · b 
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See the Termes 
of the Law, verb. 
Cinque Potts. 


Rot. Parliament. 
nu · 135. 


Vid inte leges 
Sancti Edwardi, 
Lamb fol. 136. 
Hovenden annal. 
cap. 39. 

F. N. B. 163. k. 


Rot. pat an. 5. E- 1 


This Bretun was 
Lord of the Man- 
nor of Wickin- 
gham in Norff, 
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granted to the cinque Poꝛts, as granted in the reigne of Bing Edward the Cons 
leſlour 


And this manner ofreverſing of a tudgement, and the fadgement thereupon is 
the oncly phenix of the law fo2 th2ee reſpeus 

Firſt, that a fudgement in a court of N ecoꝛd ſhall be reverſed oz affirmed with» 
out the Kings wzit purchaſcd out of the Chancery. 

Secondly, that they being Judges of re oꝛd ſhall be fined, where in a wit of 
falſe tudgement the ſatters ſhall be but amerced, 

And thirdly, that the Patoz that gave the tudgement ſhall be removed from 
his place. But our Ac eriends only to courts holden befoze the Con ſtable in our 
Ad mentioned, and not to the court holden befoze the Paioz and Jarats, Rot. 
cart. 1. Johan. part. 2. . 1 2. 2.Johan. m,51. Not. c aul. 8. H. 3. & 1 0. H. 3. in 
dori. m. i S. Paſch. 9. E. I. coram Rege Kanc' Rot. 3 5. Rot. Parliam. 18. E. 1. 
fol. O. Hill. 21. E. T. Tot. 4. Paſch. 21. E. 1. 4. Rot Vac. an. 22. E. 1 nu 2 3%, 13. 
Rot. clauſ. 23. E. 1. Rot. pat. 34. E. 1. m. 25. Rot. Parſiam. 1 3. E z. nu. 11. Pat. 33. 
E. 3. m. 6. Rot. brei ium, 1. E. ʒ. part. 1. Rot clauſ. 10. R. 2. bis. Rot. clauſ. 8. H. 6. 
m. 1 5. 

He that deſtres to reade moze of the liberties and pʒiviledges of the cinque 
Poꝛts, ye map reade the H ecozds (amonaſt many others next befoze cited. 


Et le dit Conſtable ne diſtreinera, &c.] This bꝛanch is evident; 
and th:refo2e without further expoſition, with one recoʒd of Parliament J will 
conclude this Chapter. 

The Commons ofthe County of Kent complatned againſt the officers of the 
Caſtie of Dover, foz arreſting them by their Catchpoles to anſwer befoze them, 
whereunto thep were not bound. The anſwer herennto was, that the officers 
ſhould have 1 o turi'd{aton out of the fee of the Honour and Caſtle of Dover, noz 
ſhould make no pzocefle by Capias out of the liberties of the cinque Pozts, 


in 
1 Roy ad grant a ſon people, que ils eyent election de 


lour Viſcount en cheſcun Countie, ou Viſcount neſt my 
de fee, ſils voilont. 


Ol ancient time befoze the making of this Ac ſuch officers 02 miniſters 2s 
were inſtituted either loz pꝛʒeſer vation of tue peace of the County, oz foz cxctu⸗ 
tton of tuſtice. becanſe it concerned all the ſubtects of that County and they had a 
great intereſt in iuſt and due execrciſes of their ſeverall places, were by fo2ce of 
the Kings wait in everp ſeverall County choſen in full oz open County by the 
frecholdcrs of that County: as befoze the inſtitution of Juſtices of Peace there 
were Contervatores pacis fn ebery County, whoſe office (actoꝛding to their 
names) was to conſerve the Kings peace, and to pzotec the obedient and inno⸗ 
cent ſubic>s from fozce and violence. Theſe Confervotozs by the ancient com⸗ 
mon Law were by fozce of the Kings wztt choſen in full and open County de 
probinribus & potent ioribus comitatus, &c. by the freeholders of the County: 
after which ele ion ſo made arp returned, then in that caſe the King direded a 
wzit to the party ſo eleded. Edwatdus Dei grat ia Rex Angiiz, Dominus Hi- 
berniz, & Dux Aquitaniz, dilecto & fideli Johanni de Bretun ſalutem. Cum 
Vicecomes noſter Norff. & C6itas ejuſdem comiratus elegerunt vos in cuſto- 
dem pacis noſtræ ibidem, vobis mandamus quod ad hoc diligenter incendaris, 
prout idem Vicecomes vobis (cribi faciet ex parte noſtra, donec aliud inde præ- 


ceperimus. In cujus rei, &c, datum, &c. apud Ceſtr'. 2. die Sept. anno regni no- 
tri 5. 
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ſri 5. Ind fo it was then, and pet is of Cozoncrs to be choſen in full and open 
County by the frecholders of the County by fozce of the Kings wꝛit And though 
the wozds of this wit be de aſſenſu comitatus, and of the other, per communira- 
rem ejuſdem comiratus, and by this A, by the people, pet ought the electon to 
be by the freeholders ol the County: And lo it was then, and pet is of the 
Knights of the Shires foz the Parliament, and of the Uerdero2s of a Fozelſt, 
And like wile it was ofancient time of the Sherife ol the County,and reſtoged 
by this Ac to the freeholders of the County; but this is altred by divers Ads of 
Parliament, v17. the Act of 9. E. 2. Lincoln de Vicecomitibus, 14. E. 3. 12. K. 2. 
and 2 3-H.6. The Bnights and Burgeſſes of Parliament were then, and pet are 


eligible as daily experience teacheth. Now becauſe that theſe and others were eli * 


gible, the Statute of W. 1. p;ovideth , that clettons ſhould be freely and dulp 
made without any diſturbance, as by that Ad appeareth. See hercafter Cap. 13. 

But JI could not let pale a reſolution of all the Judges of England in 34.4.6. 
which grew upon this occaſion Upon a refercnce by the kings pzivie Conneeti 
to Sir John Forreſcue, and Str John Priſot chiefe Juſtices, and to the reſt of 
the Juſtices concerning a Sherife conſtituted by the King himlſelfe, it is thus in 
the Councell Booke rcco2ded, 3. Mart ii anno 34. Hen. 6. as followeth in theſe 
wozds : | 

Upon a demaund that mp Lozd Chanceloz made fo the chiefe Tuges , and 
to the remnant of the Juges, howe that the Kings lawes, neyther Juſtice mi.cht 
not be executed in Lincolnchire bycauſe ther wis no Dherriefe there, and that the 
Ainge by his Letters patents under his great ſeale had deputed certaine men foz 
to habe be Sherrieſes there ⸗ what them ſemed ſhould be doon in this bchalfe, 
Do that the Kings Lawes and Juſtice might ben executed in that ſhire , as it is 
executed in other (hires of England. 

The ij chieſe Juſtices the ſame day came unto mp Lo2ds of the Kings Coun⸗ 
ſiel in the ſterred Chamber, and upon the aboueſald demaund ſayde, that them 
ſemed, and ſo it ſcmed unto the remnant of the Juges, that the King did an er 
rour, when that he made another perſon ſherriefe of Lincolnſhire then was cholen 
and pzeſented unto his highnes after theffcc of theſtatut in ſuch behalfe made. 

And though that he that ſo was made Sherriek wolde not take it vpon him, 
ought not to be ſo puniſhed, and to make alſo great a fine fo2 bis diſobcilance, as 
that pif he had be one of the ti. perſons that were choſen to be Sherrtefs after the 
teneur ol the ſtatute. 

And kurthermoze them ſemed, that the King ſhould have recours to the thzee 
perſons that were choſen alter the tencur of theſtatut, and make one of hem 
Sherrick by Letters patents beringe date ether at the day of thelecton ol hem, oz 
cls at Pichelmas, 

And though that ſithence the lald olection any ol hem have gete him an exempti⸗ 
on, that he ſhould not be made ſherriefe, pet them ſemeth that he Gould be charged 
to take the ſaid office vpon him. 

Ind farthermoze them ſemeth, that pit none of the ſald ij. perſons choſen be 
made, that then ſome other thzifty man dwelling tn a lozeine ſhire be entreted to 
occupte the ſatd office foz this peare, And the next peare, that in eſchuing of ſach 
— that the oꝛder of theſtatut in ſuch behalte made be obſerved and 
p To the King our ſouereigne Lord, and to the Lords ſpirituell 

and temporell of his moſt noble Counſail. 


Beſechith mekely pour humble liegeman John Tempeſt knight, fo vm 
your Letters under pour pꝛivie ſeale tobe made in fozme following» And he ſhall 


pꝛay to God foz your moſt noble eſtate. 


Henry, &c. To the Treſozer and Barons of our Eſchequer. Fozaſmuch as 
eur truſty and welbeloned john Tempeſt knight, by us ozdepnedanddepated to 
be Shertofe of L inc olnchtre foz this pere, hath foz certatne cauſes foz himalledged 
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Regiſt 177. 
F. NB. 163. K. 
4 E. 4.44 

. N. B. 164. c. 
Regitt. 


9 E. 2. Linc de 
Vicecom. 14. E. 

cap. 7. 23. Ii 6. 

c- S. 12. R. z. ca; 

Forteſcue, ca. 24. 
26 
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W.1.cap-5. 


Shcrifc. 
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p reluſed to take vpon him the charge of the ſaid office, without that it like 
vs ſo to puruei foz him, that he take no loſſe in the ſaid office, like as we haue doon 
nowe in late peres fo; othix that haue ben Shcricts of the ſaid ſhire. We tonſide⸗ 
ring the hurts and manifold inconveniences that ſhould cnſue not cnlp to vs, but 
alſo to our ſubgites, namely, in letting of their ſuites at commune law, if the ſav 
ſhire ſhould long ſtand deſtitute of a ſhericfe ; UW ol and by thadvice of our Coun: 
ſail haue graunted to the ſafd j ohn, that he ſhall occupte the ſaid office by appzow: 
ment, and ſo accompte foz this pere. And therefoze we charge pou, that in his ac- 
compt that he Walbe to peilde vnto vs bycauſe of his ſaid office, pe charge him not 
with the hoole extent of the ſaid ſhire, that is to ſay, of thees t woo fermes called 
de reman' firmzCom' poſt terras dat and firma Com” numero. And alſo of theeg 
pʒouifttes, called de firmis Ballivorum, aux ilium Vic Francip'eg' Certi 
„ Maes, pzouffites, noz none othir things by bim to be reiſed by vertue of 
the ſommons of the Pipe, oz of the Gzenewey in the ſaid ſhire, ſane onelp of 
ſuch parcelles as he with his true diligence ſhall arrere and gader. And that of all 
the remenant that ſhall come and grow vnto vs of the ſaid ſhire, pe viterly and 
clerelp diſcharge and acquite the ſaid ſ ohn 1empelt knight ſhcricle afozeſaid bp 
bis othe, oz by th'othe of his deputy ſuffictant accompting fo; him, withouten anp 
tue, trpall, oz auerrement betioix vs, and him to be had therein, Beuen, ic. 


T.Canr'. R.Salisbury. 

W.Ebor. R. Vork. R. Sancti Joharnis, 

I. London. Stourt on, 
J. Lincoln. W. Faucomberge. 


XIX. die Novembris, an. 34. apud Wellm' in camera ſtellata Rex de aviſa 
mento conſilii voluit, & mandavit, quod Cultos privat i Sigilli tat literas ſub eo- 
dem ſigillo fieri faceret ſecundum tenorem infraſcriptum dominis ſe ſubſcri- 
bentibus, ut patet attent ut Henricus Rat ford qui fuit Vicecomes anno præte- 
rito ejuſdem com', & nonnulli alii Vicecomites retroactis temporibus eodem 
modo habuerunt, & occupayerunt. 

T. Kent. 


M hich abo veſald unanimous opinion, being the adviſed reſolution of two ſuch 
famous chtefe Juſtices, and of all the Judges of England, and finding tt in the 
Councell book, J thought it fit to be publiſhed in ſuch wozds , as it ts there (cf 
downe , as aſurs and tuſt expoſition of the Statutes concerning the making of 


CAP. IX. 


* Roy voet & commaund, que nul Viſcount, ne Bailife, 
ne mitte en Enqueſts, ne in Juries plus des gents, ne auters 
ne en auter manner que il neſt ordeine per eſtatute, & que ils 
mittent en tiels Enqueſts & Juries le plus procheines, le plus 
ſuffiſants, & meynes ſuſpicious. Et que auterment le ferta, & 
de ceo ſoit attaint, rend al Plaintife ſes damages au double, & 
ſoit en la greve mercie le Roy. 


Ol the antig 
1. c · Dees the fi 


and right inſtitution of the tryall by i 2. and ofthe number of 
part of the Inſtitutes. 


& Ordeine 
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© Ordeine per leſtatute. That ts, by the Statute of . 2 cap. 38. Hes 
the Statute of 21. K. 1. Vet. magna Charta 87. and ſce befoze in the expoũition of 
the Statute of . 2. cap. 3 8. 


q Eng ieſts. This Aa doth extend to all enqueſts ex ofticio, oz foz tryall 
of an tſſae between the ing and the ſubtec, oz between party and party, alſo to 
all ſatts 02 noceedings either criminall oz civil. reall, perſonall, oꝛ mixt, publike 
oz p2ivate, grand oz petit, Alliſes 02 Enqueſts. 


© Le pluis procheine, &c.] at the purview of this Ac were well exe. . Fe. 
cuted then were the right inſtitution of tryall by Jurtes obſerved ; foz then every * 2 8 
zuroꝛ muſt have two moſts, and one leaſt, viz. moſt neere, moſt ſuſficient, and 8 Fare 
leaſt (of tctous. See the Regiſter, and F. N. B. how the party grie ved may have p.27. F. N. B. 
re nedy upon this Statute, and that in waits ol alliſe, attaints, and other adt⸗ 65. & 166. d. 
ons, whcre there be Jurtes at the firſt day, oꝛ whena Venire fac is awarded to 10, ol ut. 
the Sy-rife to returne a Jury, the Demandant oz Platatife, the Tenant oz De- Scr ig rte 
lendant may h1ve a watt to the Sherife to retarne Jurozs actozding to this Act, of the — 
and it he doth not accoꝛdingly, an attachment lyeth againſt him. And where the ſect. 34. . 2. 
patiy plead to iſſue, and ſaffer the Jury to be ſwoʒne, 02 challengeth them, and P- 38. Magn? 
tried indifferent and paſſe againſt him ; it is ſaid, that he hath no remedy, but oo one 
firit to re berle the tudgement by wait of attaint, and then to take his remedp upon 97. N 
this Statute. But ſee the Statutes of 20. E. 3. cap. 6. and 34. E. 3. cap. 4. 42. E. 
3 cap. 11. & 4. E. 3. cap. 1 1. & 5. E. 3. cap. 10. 


= 2 Inn "I I —————— - 
— — — — — —— ö 
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© Ses damages au double.) Chat ts double the value of the land debt, 
damages, oz other thing that he loſf, oz was barred ofbp reaſon of that verdia, 


CAP. X. 


N droit des conſpirators , faux enformers, & malveyes 
procurers des douſeins, enqueſts, aſsiſes, & juries, le Roy 
ad ordeine remedie as Plaintiffes per briefes de Chancelarie. Et 
jademeins voet le Roy, que les Jultices de lune bank & de lau- 


ter, & juſtices dalsiſes prend alsignes, quant ils veignent en 
pais a faire lour office, de ceo facent lour enqueſts a cheſcun 
pleint ſans briefe, & ſans delay facent droit as Pleintifes. 


© Conlpiratours. | Theſe are deſcribed by the Statute of 3 3. E. . — reed 
- 33-F.2, 


g Vet. Mag. Chart. 
Faux enformers. Theſe are to be under ſtood of imbzacers, and un 2 b. s 


der hand inftruccrs, and leaders of Juroꝛs returned, and albeit the matter which 
he ento2:ncth be true, pet is he a falſe infozmer, becauſe he doth it in an undue and 
uniuſt manner. . 


© Malveis Procurors.) That is underſtood of ſuch as uſe to packe Ju- 
ries by no mination, oz other pzacice,0z pzocurement. 


q Douleins, duodenæ in Letis i &c.) Noto here this law beginneth F. N. B 116.4 
with the infertour as Douſcins in Leets, and therefoze the makers of the Ac 
doc particalartse the reſt, viz. Jnquiſitions, Alliſes, and Jurtes. 
Cece Cle 
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This Gilbert de 
Rowberic was 
one of the Kings 
ſuſtices of his- 
Renchs as hereaf- 
ter ſhall appcate. 
Vet. ig Chart. 
SO 


Regiſt. 

F. N. B. 114,115. 
&c. Stam. pl. cot. 
172. &c. 


27. aſſ. p 59. 
24.E. 331. 


43·E. 3 conſp. 11. 
4.H 5 judgem. 

220. Stamt. pl. cor. 
175.198. lib. 9. 

fol. 56. Poultcrs 

caſe. 


5. L. Z. cp. 10. 
34 Ez. cap. . 
38. E. 3. cap - 12. 
41 E. 3.15 
Coram rege apud 
Linc-HIil. 29 E- 1 
rot - 19. 


Sr cundum ordt- 
nat ionem regis, 
21. E. i. ubi ſupra. 


Gilbert de Row- 
bery. 

F. N B.fol.116 k 
3. E. 3-19. 8. E. 
3.18. 11-H.4-2. 
22-R.2.bre' 88, 
18. E. 4· 1 

24 E. 3.34 
Vid. 2 2. E. 3. . 


Articuli ſuper chartas, Cap. 11. 


Le Roy ad ordeine remedie per briefe de Chancelarie.] 
Che oꝛdinance here mentioned, whereby a wait is given againſt conſpiratoꝛs 
(which wꝛtt was framed per Gilbertum de Rowberie Ciericum de Concilio 
Domini Regis, and allowed by authoꝛity of Parltament) was enaacd at the Par⸗ 
liament holden n. 21. E. 1. Rot. a. which oꝛdinante pou map reade in Vet. Magna 
Charta. But there it is ſet downe to be made in 33. E. 1. where in truth it was 
made in 21. E. 1. which crrour there, and the miſtaking of Nichard / orrel! the 
Pzinter- in quoting 3 3.E.1. to this bzanch (as if the makers of this Ja had been 
inducd with a pꝛophettcall ſpirit) would in the nert 1np2eLion be amended. 

Lhts ozdinance was but in affirmance of the common law - fo2 the wzit of con⸗ 
ſpiracy was maintainable both in caſes criminall concerning lite, and civill. ait 
appcareth in the Regiſter and F. N. B. and plentifully in our 13ookes : And in ca» 
ſes concerning life, if the conſpiratoꝛs be indited and convicted at the Kinas ſuit, 
ludgemont vil anous Mall be given againſt bim, but not ot the iuit ot the party. 
which tudgement is by the common law; foz it is given by no Statute. 


Et jademaines voit le Roy que les Jultices de lun bank 


& lauter, &c.) See the Statutes of 5. E. 3. 34. E. 3. 38. E.. &c. by the which 
this Statute is inlarged as tothe Juſtices, And a notable caſe in 31. E. 3. in ex 
pounding of theſe Statutes, and upon like reaſon this A concerning the pzos 
ceeding by bill, accoꝛding to the woꝛds of this bzanch, (ans hricte, & ſans delay. 

In the next peare aſter the making of this Aa, which was in the 29.yearc of 
FE. 1. William de Welbye bzonght an acton by e2igtnall wait ofconſpiracy , re- 
turnable in the Kings Bench againſt William of Hem1ivel! , Parſon of tho 
Church of Newton, and John of Malden, Parſon of the Church of Askerbye, 
ſecundum ordinationem Regis; foz that they per conſpirationem & contedera- 
tionem inter eos malitioſe fact” apud Groham, &c. anno regni Domini Re- 
gis nunc 29. procurayerunt & fecerunt præfatum Willum de Welbye citari 
coram Nicholao de Whirechurch Archidiacono Epiſc' Lincoln' ad reſponden- 
dum pra fatꝰ Will &c. fog a treſpaſſe, whereofhe had been acquitted in the Kings 
Court. Hemſwe! pleadednot auflty. Malden the other Parſon plcaded that he was 
communis adyocatus, & pro ſuo dando, &c, and iuſtified as an Attoznep, and 
denfcd that he conſpired, gc. Whereupon iſſues being foyned, it was found bo⸗ 
foze Gilbert de Rowberie, that Malden the Parſon of Askerbye was commu- 
nis adrocatus, and was not guilty of the conſpiracy, ic. and the other was found 
guilty, and iudgement was given againſt him; foz in this and the like a conſpt- 
racy will lye againſt one: otherwiſe it is in caſe of felony. y this Recoꝛd tf 
appeareth, that a watt of conſptracy doth lye upon the ſaid d ot: E.. (foz the 
conſpfracy was alledged befoze our Statute) foz a conſpiracy between two fog 
the one of them to ſue the Plaintite in the Spirituall Court and note the Re- 
co2d ſaith, Contra ordipationem Domini Regis. And note, it did lye foz conſpt- 
racy in a ſuit in the E ccleſiaſticall Court. 


m 


CAP. Xl, 
De rechiefe pur ceo que le Roy avoit avant ordeine per le- 


ſtatute, que nul de ſes miniſters ne priſt nul plee a cham- 
perrie, & per cel eſtatute auters miniſters neſtaient pas avant ces 
heures a ceo lies: Voit le Roy, que nul miniſter, ne nul auter, 
pur part avoier des choſes que ſont en plee, enpreigne les be- 


ſoignes que ſont en plee. Ne nul ſur tiel covenant ſon droit 
leſſe 


Cap. Ii. Articuli ſuper chartas. 


leſſe a auter. Et (1 ul le face, & de ceo ſoit atraint, ſoit forfait, & 
eacurr devers le Roy des biens, & des terres le parnour, a la 
value de tant come ſa part de ſon purchaſe per tiel empriſe 
amounter'. Et a ceo attend", ſoit reſcue celuy que ſuer voudr 
pur le Roy devant les Juſtices, devant queux le plee avera eſte, 
& per eix ſoit lagard fait. Mes en ceo caſe neſt mye a entender, 
que home ne poit aver counſaile des Countours, & des Sages 
gents pur ſon donant, ne de ſes procheine amies. 


The cauſc of the making of this Statute was, that where the Statutes of 
W. I. 1. E.. and W. 2. of champerty were particular, and extended only to the 
Kings miniſters, the Chancellour, the Treaſurer, Juſtices, the Kings Councei⸗ 
lers, Clerkes of the Chncerp, of the Cxchequer, and of Juſtices, and to thoſe of 
the Kings houſhold, Clerke oz Lay. Now this Aa is gcnerall, and doth extend 
to all pcrſons ; foz the wozds are generall, Nu! minilter, ne nul auter. 


Pur part aver des choſes que ſont in plea.) ze a. bargaine with 


B. owner of the Bannoz of D. B. is impleaded, B.enfeoffed 4. hanging the ſutt 
acco2ding to the bargatne, though this be within the letter of the Law, pet is it 
not within the meaning. On the other ſide, it is adiudged champertp, if he main- 
tatac any party h:nging the plea to have part, though he purchaſe not, noz take 
any ſtate, And thts Ac ertendeth to all actions , as well perſonall, reall, and 
mixt. it the Tenant hanging the plea grant a rent out of the land, this is cham: 
perty, and pet it is no part of the thing in demand, but it is within the ſame mil⸗ 


chtefe. In an alliſe bzought againſt the diſſeiſoz, and the tenant maintaine the 4 


plea upon covenant oz pꝛomiſe after recoverp to have part; although the diſlei⸗ 
ſoz hath nothing in the land, pct ſhall he have an acton cf champerty, becauſe he 
may be charged with damages, and the tenant ſhall have his acton alſo, 

If the husband and wife be impleaded, and one doth maintatne foz champer⸗ 
tie, the husband onely map have the action, oz the husband and wife map fopne, 

And this action may be bzought hanging the pꝛincipall plea befoze tudgement ; 
and il the Demandant be non-ſait, pet map he have an action of champerty. 

Il two be implcaded in a reall action, and one doth maintaine the Demandant 
to have part, the Tenants bzing a wꝛit of champerty, the non-ſait of one is not 
the non ſait of the other. becauſe the action of champerty being but acteſſarp, doth 
follow the nature of the p;incipall action, 

If the Tenant make a fcoffment in fee hanging the wit. if one doth maintaine 
the Demandant to have part, the feoffoz ſhall have the ad ion of champerty ; foz he 
remaines Tenant to the Demandant. 


TA la value de tant, &c.] Chat is to ſap, the value of the land, 
See the Statute of 32 H. S cap. 9. 
Devant les Juſtices devant queux.] gee the Statute of 4 E. 3. 


cap. 1. 

"ok the party grie ved may upon this Statute either have a wait directed to 
the Sherifc oz a wzit direded to the Juſtices befoze whom the pztncipall actton 
depend-th, 

Ne nul ſur tiel covenant.) Here it is taken fo a pzomile 03 contract 
bp varol, as well as by decd. 

See the Statutes of 1 B. 3. 1.R.2. and 32 H.8. 

Nes en cco caſe neſt my a entender, que home ne poet 


aver councell de (es Countours, ne des Sages gents. Councell, 


conlilium, ts taken foz ad vice and direction in law, and that is to be had of th2ee 
Cette 2 perſons, 
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W. I. cap. 2 5. 
W.. cap 29 
Stat. de Cham 
pertie, an. 1 f. E. 1. 


Vet. Mag Chart. 
fol. S o. b. 


9. R. z. cham - 
pert. 15. Pl. com. 
465. 30. aſl. 15. 
8. E. 4.13. P 


47-E-3.6- 
Lib. 6. fol 2 


8. E 415 


Regiſt 183. 
22H. 6. 7 


F. N. B. 1720. 


1. E. 3 · cap 14. 
1. R. 2. cap 4. 
32H. S. cap. 9 


6 E. 3 fol.; 3. 
20. H. 6. 12. Pl. 
com 30 5. F. N. 
B. 15 2. h. 
Lib. 7. fol 13,14. 
Calvins caſe. 
21. H. 6. 16. b. 
29. H. 6. mainte- 
nance 12. 19. E. 
4.3. b. 34. H. 6. 
26. 39-H. 6. 5. 
6. E. 4 5+ 9. E. 4. 
32. 14. H. 7.2. 
&c. 


13-H.4 19. 


F.tit-mainten-2 3 


17. E. 3. cham- 
Perty 1 4-per les 
] eiſt:crs 19.E. 4. 
3 b. E N.B. 


Articuli ſuper chartas, Cap. ui. 


perſons, viz. 1.0f Serjeants at law, ſervientes ad legem, expzelled here under 
the name ol Countors : 2.of Appzentices of law, 4 pprenticii iegis, in pleading 
called homines conſiliarii, & in lege perit! , expꝛeſſed here under this woꝛd Sa- 
ges. And theſe have officium ingenii: 3. Attoznies of law, that have ofiicium la- 
bor is, in following the advice of the learned, and viſpatching of mattcrs of courſe 
and expertence, and they are under theſe wozds, Sages gents. Coniilium is alſo tas 
ken loꝛ aſſiſtance, maintenance, and comfozt in their ſuits. And ſo it is taken 


e. 

De ſes prochein amyes. ] That is, of their next of bloud, who are o 
ought to be their ſureſt aſſiſtants, afders, and comfozters ; foz natura vis maxi- 
ma, and as ſome ſap, Natura bis maxima, 

And accozding to this diverſity of ignification , if the Ser jeant at law, Ap- 
p2entice, oz Attoznep doe take a feoffment hanging the plea. oz the like to main · 
taine the Tenant, though it be pro ſuo dando, in lieu of his fce, pet to this cham: 
perty within the purview of this Statute ; foz their counſell, that is, their advice 
and dire ion in their p2ofefſion of law is exceptcd : but to take any eſtate in the 
land, hanging the wzit,foz maintenance, is to become a party, and in no ſozt al- 
lowed to them by this Ad. 

But if a father be impleaded, he map infeoffe his ſon ſoʒ his aſſiſtance, mainte⸗ 
nance, and comfozt ; foz that ts natures pꝛote ſſion fog the ſon aſillere, manute- 
nere, & conſolari, & econverſo, & ſic de ſimilibus: & ſic alia eſt proteſſio legis, 
& alia naturz. 

So it is, that the ſon map of his owne monp, and in his owne name give fees 
to his fathers Councell, oz Attoznep, without any expectation of reyayment, and 
ſo map the father to his ſons Councell ; foz he is procheine amye, but ſo cannot 
the Ser jeant noz Appzentice, foz that their counſell, advice, and dirceton in law 
is only ſaved to them, But the Attoznep map in his Paſtcrs name lap out his 
owne moup to his Councell, to be repaid to him by his Paſtcr againe. 

In liue manner, and by the like reaſon, if the father be Demandant in a Prz- 
cipe, he map pzomiſe and contract with the ſon to aſſure him the land after the 
recovery, and is not any champerty within this ad, and ſo of any other Ance- 
ſer and his heire apparant : bat fo it is not of the Derjeant, Appzentice, oz At⸗ 
toznep ; foz they cannot contract to have any part of the thing in demand after 
the recovery, & tic de ſimilibus. And therefoze Penros caſe maketh not againſt 
this, no2 any thing that hath been ſafd: Foz there the caſe as Hancktord imper⸗ 
fey citeth ft was, that in a watt ofchampertp bzought againſt Penros, fozthat 
he had parcell of the land recovered againſt him at another mens ſuit , Penros 
ſaid that he was of councell with the party which recovered, and had that land foz 
bis wages: But let us take the fozd as we find it (though Fitz herb. in abzidging 
this caſe, not knowing what to make of it, omitted it) the taking of the ſtate ſoʒ 
his wages after the recovery could be no champertp,unicCe there had been a cove» 
nant 02 pꝛomiſe hanging the plea on the demandants part to make the ſame alter 
the recoverp,which was not alledged but only the taking of the ſtate: neither doth 
it appeare what became of Pepros plea : And we are of optnton, that it ſhall re 
maine foz ever a blemilh to his reputation, as often as it is cited; foz,quamv1s 
ali quid ex ſe non ſit malum, tamen ſi ſit mali exempli, non eſt faciendum. 


De ſes prochein amyes, &c. ] Ot prochein amyes you habe hemd 
befo2e, this is to be added, that there be not onely prochein amyes in bloud, but 
in eſtate alſo : And therefoze as the next of bloud is prochein amy, in reſpect of 
the expectancieof a diſcent and pet it map be it ſhall never deſcend to him; fo2 ſolus 
Deus facit hxredes.non homo fo they that have reverſigns,oz remainders expe* 
ctant upon eſtates in taile, life oꝛ lives, are prochein amyes tn eſtate, andare 
excepted out of this law, and yet it map be the land ſhall never come in pollcl- 
ſton to them:and therefoʒe ia Praxcipe be bought againſt a Tenant fo; life, and 
he ſurrender to him in the reverſion 02 remainder hanging the wilt ko; mainte⸗ 


nance; this is no champerty within this Aa. no moze then it is when * _ 
nfeoffc 


Cap.12. Articuli ſuper chartas, 
infcoffeth his heire apparant : And ſo it is {f Tenant in tatle, hanging the wait, 


convepeth the land to him in reverſion oz remainder, this is no champerty 102 
the cauſe afozeſatd within this A, 


Foz the wozd Prochein amy, proximus amicus, 83 amicus propinguus , fee 
Littl. W. I. and W. z. &c. 


— 


CA. XII. 


E rechiefe voet le Roy que diſtreſſes, que ſont a faire pur 
De dett, ne ſoyent faits per beſtes des charues, tanque 
come home poet auter trover, ſolonque ceo que eſt ordeine 
ailours per eſtatute, ove la paine, &c. Et ne voet que trope 
greve diltreſle ſoit priſe pur ſa dett, ne trope loigne meſne. Et 
ſi le dettour poet trover ſuffiſant, & covenable ſuretie, jeſq; a un 
jour deins le jour al Viſcount, dedeins le quel home puiſſe 
purchaſer remedie a faire gree de la demaund, ſoit la diſtres re- 
leſſe endementiers, & que auterment le fra ſoit grevement 
punie. 


T Per ſtatute.) This is intended of tho Statute intituled, Statutum de di- 
ſirictionibus Scaccarii; edit i an. 5 1. H 3. which by miſtaking is in the abzidge⸗; 
ment of Statutes, tit. Diſt reſſes 10. ſuppoſed to be in anno 21. E.. which ſhould 
be made 51 Hen. 3. the wozds of that ad (amongſt other things are, Que nul 
home de religion, ne aut er ſoit diſtrein per les beſtes, queux gaingnont ſa ter- 
te, ne per les harbites pur la det le Roy, ne pur le dett dauter home, ne pur auter 
encheſon per les baillies le Roy, ne per auters homes, tanque come un trove au- 
ter diſtres, ou autets chateux ſuffiſantes, dont ils poient lever le det, cu que ſuffiſt 
la demande, &c. But hereof ſafficient hath been ſatd in the expoſition ol the Sta⸗ 
tate of Marlebrige. 


Et ne voet que trope greve diſtres ſoit prile,ne trope loigne 


meſne.] This is alſo pzovided fo2 by the ſaid Act of 51 H. 3. and ſufficient alſo 
hath hcreof been lald in the expoiition of the ſaid Statute of Mar lebridge, cap. 15. 
and theſe as were made to take away the abuſe of the @hcrifes, 15ailifes, and 
other Piniſters. 

J Et ſi le dettor poet trover ſuffiſant & covenable ſuer- 
tie, &c. This is an Ac of grace, and upon this Act there lycth a wit dire 
ced to the Shcrife , commanding him to receive ſurety actozding to this Ac, 
which if he refuſc, an Attachment lyeth againſt him, oz the party offering ſure» 
— accozding to this A , if it be refuſed, may have an action againll the 

herife, 4c. 


( ap. 
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Lirtl.ſeR. 123. 
WW. I. ca. 48. W 
cap. 15. 


1 Hz. Vet. N. 
3˙ſt. 97. b. Raſt. 
pl. 118,353,450 


F. N. B. 174. Re- 
pilt.g7-185, 
Mailbridge,c.1 5. 


F.N.B. I 74 Re- 
viſt. 97. 


Act of grace. 
Vid. Nag. Chart. 
cap 9. &c. Regiſt. 
185,186. 

F. NB. 174 b. 

3 C. E. 3 cap 9. 
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112. R 2 cap - 2 

11 H. 4· Rot · parl 
nu 28. 7 E. 6. 
cap · 16. 


4. E. 3 · cap· 5. 
I 4. E. 3. cap. 9. 


4-H 4-cap- 5. 


23-H-6.cap.10, 
20.H 7.1 2+ & 
21-H-7.36 Pl. 
com- 8 7. & 124. 
Vid. Mag. Chart. 
c p. S. &c. 


V 


eArticuli ſuper chartas. Cap. iz, 4. 


CAP. XIII 


T pur ceo que le Roy ad grant le election des Viſcounts a 
E des Counties, voit le Roy que ils eſlient tiels Viſ- 
counts, que ne les charge my: & ne mittent nul miniſter en 
bailie pur lower, ne pur don. Et que tiels ne ſe herbergent 
trope ſovent en un lieu, ne ſur les povers, ne lur les religious. 


1 Ad grant. | This grant was made befoze at this Parliament,. cap. &. 

By thts Ac five things are to be obſerved by the Sherile: Firſt, that he be 
not chargeable to the County: 2.that he ſhall put no miniſter in office under him 
foz hire, gift, oz bzibe : 3. that they ſhall not too often lodge 02 harboar in one 
place: 4. that thep ſhall not lodge 0z harbour at all with thoſe that are pooze : 
5. ho with religious men. 

And albeit the manner of making of Sherifes be altered, as befoze in the ex⸗ 
ofthe eighth Chapter both appeare, pet the ſaid Articles are to bs obſer« 
by bim: foz thep follow the office of the Sherife without reſpec of the maner 
ol his making: And therefoze ff any Shertte take any hire, gift, oꝛ bꝛibe of any 
Unverſherife, Baplife, Keeper of the Gaole, oz other minifter foz his office oz 
place, he map be indited, and fined, and impꝛiſoned. 

See other Statutes againſt ſale of offices, ic. 1 2.R-2. 11.H.4. 5. F. o. And in 
like manner touching the reſt of the Articles pzohtbited by this Chapter, (ce the 
next Chapter. 


1 — ee ee 


CAP. XIIII. 


E rechiefe voit le Roy, que les Bailifes & les Hund du 
Roy, ne les auters grand Seigniors de la terre ne ſoient 
leſſes a trope grand ſumme a ferme, per quoy le people ſoit 
greve, ne charge per contribution faire a tiels fermes. 


This Ac was made foz avoiding of extoztion and opp;cſion; ſoꝛ they that buy 
deare, mult ſell dears. oz addition to this law it was cnaced , that ©herifes 
_ not let their Hundzeds and Wapentakes but foz the old tent, and not 


After bp another Ac neither Sherife , noz Bailifes , 0z Pundzedo2s in fee 
Could let any Hundzeds, xc. but foz the ancient ferme, without any thing increas 


And by another Statute it was pzovided, that he ſhould not let his Bafliwicke 
at all to any man, and that it ſhould be parcell of his oath. d pon which Aa ſome 
doubt was concetved, whether if he let not his whole Batltwicke, it was within 
that law; and beſides, there was no penalty inflicted by that Ad: Zherefoze by 
another law it is enacted , that no Sherife ſhall let to ferme in any manner his 
County, noz any of his Batliwickes, Hundzeds, oz UW apentakes, upon paine 
of fozfefture of xl.li. 

And this Aa, as to the King, is a Bill of grace. 


Cap. 
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CAP. XJ. 


"hh Summons & Attachments en plea de terre, deſormes See Malbridge, 
conteigne la Summons ou lattachment le terme de x. 
jours a tout la meyns, ſolonque la common ley, ſil ne ſoit en 
attachment des aſsiſes prender en preſence le Roy, ou devant 

les Juſtices del common bank , ou des plees devant Juſtices en 

Eire, durant le Eire. 


The pꝛinted Bookes leave out (ou derant les Juſtices del common bank ) F. N. B. 175. de. 
which onght to be added. . 
This Statute was made in affirmance of the common law, as by theexpzeſſe f. 77. 
woꝛds of the Statute it appeareth, contrary to a ſudden and milcontei ved opinion DIO 
in our Bookes: Foz G/2nviiefalth, Summonebitur per intervallum quinde- * 7 2-E-4.1 1, 
eim dierum ad minus: and therewith agreeth Bra4on and Britton, Et ſi aſcun Slanv. Ii. f. c. 7, 
ſoir reſonablement ſummon, il doit aver thace de xv. jours au meynes, de ſoy 2 
earner de ton reſpons. And Fleta ſaith , Nec etiam ſufficit quod ſummonit io Brit.fol.279.b. 
hat ad ſtat im reſpondendum , ted decer quod quilibet habet tempus xv. die- let. lib. 6. cap. 6. 
rum ante diem lit is, & ſi ſummonit io minus ſpacium, pro illegitima debet re- 
purari, niſi in cauſis ſpecialibus; ut ſunt cauſe mercatorum, & cruceſignatorum, 
& huj e ſnodi quæ inſtant iam deſiderant & celeritatem, &c. And all theſe Au⸗ 
thoꝛs wꝛote befoze the making of our Act : and the Authoz of the Mirroz that Mir. cap. 2 f. 19. 
wꝛote of the antlent lawes of this Nealme, ſpeaking of the time of Summons, 
ſaith, Et reaſonable reſpit al meyns de xx. jours de purveire reſpons, & de parer 
en juugement. And the cauſe wherefoze the common law ſet downe the certaine 
time of 15. dayes was, foz that a dayes journey is accounted in law 20. miles, Brad. lib. 4.fol. 
ratiorabilis dieta conſtat ex vigintt miliaribus : foʒ dieta both in the common AM. > A 
and c{vil! law ſignifieth a dapes journey, cont inet legalis dieta viginti miltaria, pw Sexes 3 i 
And therckoze 1 5,dayes was accounted by the common law a reaſonable time of L b. in:. cit. jour- 
ſummons oz attachment, within which time whercſoever the Court of Juſtice nics accounts, 
late in England, the party ſummoned 0z attached, whereſoe ver he dwelt in Eng⸗ zlib. fol. 


land, afozc the Rings watt did come, might per pradictas dietas computatas, by 5 2 2 
the ſatd account of dapes journies appeare in Court, 4c. 3.42. 31. E. 3. 


ournics acc' 16. 

En ſommons.) In a wait of Pone, to remove a reple vin at the ſuit — 
of the Defendant, the wait ſaith, Et dic pra fato que renti, quod ft coram juſti- Zee. 
ciatiis noſttis apud Weltm' tali die, there ought to be a warning by 15. dapes, ** _ 
foz that this {dic querenti) is in nature of a ſummons, and ſo the wait of cnire 
fac' foz returning of a Jury is in nature of a ſummons : but this Otatute extends 
not to a watt of errour, noz to dayes of pzefixton, as upon a fozreine voucher in 
London, and the like. 


This Aa ſpeaketh of a ſummons, and ſoit is in a re ſommons. — 4g 
fol. 2 54 
Et Attachments. ] and io tt is ina re attachment. 2 


En plea de terre. Upon an ozigtnall wꝛit in any reall ad ion the Te - Dyer 8. Pl. 52. 
nant muſt be ſummoned by 15. dayes, as is afozeſatd; but if the oztginall wit be 9E. 4.1 8. 
returned ard», the ummoneas ſicut alias mult habe nine returnes between the 
teſte and the returne : foz albeit the ſnmmoneas ſicut alias be in lieu of the ſums 
mons in the oziginall, yet being a iudiciall pꝛoteſſe ina reall acton, there muſt be 
nine returnes, ic. and the ſummons therenpon ought to be made by r 5, dapes, 03 
moze, befoze the returnc. 

TLe 
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24. E. 3.3 546. 
11 


22. E- 3 7. 31.1. 
6.1 3. 27.H.6-2- 


Regiſt. 204.4. 


7. E 2. Pet les Ju» 


iticcs. 


F.N.B.109-a, 


Lib. g. fol. 118. b. 


de ignior Zan- 
chars caſe. 
Hill. 2. EH. 4. 
rot. 4. Thomas 
Marks Evclq' de 
Carlile,treaſon. 


Lunzxpoſt feſtum 


Mich-an.1.H.8. 
Sir Richard 


Empſon, treaſon. 
10.Decem. 3 E. 


Thomas Bon- 


ham, before Port- 


man chiefe ] u- 
ſtice, and other 
Juſtices, treaſon. 


2. Decem. 3. E 6, 


before Lyſter, 
Mountague, 
Cholmeley,&c. 


Robert Bell, trea- 


ſon. 


4. Auguſt. 10. El. 
John Felton, &c. 
London, treaſon. 
Hill. 36. El-Doct. 


Lopes in Lon- 


don, &c treaſon. 


4. H. g. tit. en- 
queſt 5 5. 
Paſch' 9. H. 8. 
Kelwey. 
Holl. Chronic. 
8. H. 8. fol. 843. 
22· E. 4 tit,co- 
ton. 44. 


eArticuli ſuper chartas. Cap. 15,16. 


Le terme de 15. jours a tout le meynes.] Theſe 15. dayes oz 


moze mult be befoze the day of the returne ol the wzit, and the day of the returne 
muſt be accounted none of them. 


© Si ne ſoit en aſsiſes prender en preſence del Roy, &c. 


En preſence del Roy, that is, in the Kings Bench, foz there all pleas be coram 
Rege. It was accozded in 7. E. z by ſtr Guilliam Inge chicfe Juſtice of the Kings 
Bench, and the Auftices, that in waits of attatnts upon an aCliſe of novel diſſei- 
{in taken in the Kings Bench, there Mall be a certaine day given as in the aſliſe; 
foz example, the mondap, oz the mozrow,oz in the ucas oz quinden' of Caſter:but 
tt bchoveth that the Tenant hath garniſhment by 15. dapes in the attaint,foz this 
Statute of Articuli ſuper chartas doth not give any leſſe terme, but only in an al- 
fiſe of novel diſſeiſin in the Kings Wench, common Pleas, oz in Tire, 

This bzanch, as to the Kings Bench, ſeemeth to be in affirmance of the com⸗ 
mon law; foz in criminall canſes, which concerne the life of man, if a man be in« 
dited of treaſon o2 felonp in the County where the Kings Bench doth ſit, the ve- 
nire fac foz the returning of the Jury need not have 15. dapes between the Tefte 
and the returne, nay the entry map be ideo immediate venir inde jurata, &c. But 
if the inditement be taken in any other County, and removed into the Kings 
Bench, there ought to be x 5. dapes between the 1 elite of the venire fac' and the 
returne. 

* Commiſſioners of Dire and Terminer map in caſe of treaſon, felonp, miſpꝛi⸗ 
ſion, treſpaſle, 4c, trie the pziſoner the ſame day they award the venire fac, as 
by divers pzeſidents ancient and late doe appeare ; but the Commiſſioners mult 
make a pzecept in parchment under thetr ſcales foz the returning of a Jury im- 
mediately the ſame dap, if they will, o; any dap after, and likewiſe Juſtices of 
Gaole delivery, 02 Juſtices of Peace map trie the pꝛiſoner the ſame day, oz any 
day alter, but need not make any particular pzccept : foz the Juſtices of Gaole 
deliverp,and Juſtices of the Peace make a generall pzecept in parchment under 
their ſcales foz the ſommons of the @cCions, and foz returne of Jurtes, ⁊c. and 
therefoze any particular pʒecept is not requiſite, 

To _ a generall ſommons made 40.dayes befoze the ſitting of the Juſti⸗ 
ces ' 

* Wehave the rather ſpoken ſomewhat hercof, becauſe there is a repoꝛt of the 
reſolution of the Judges, that CommiCioners of Dire and Terminer, oz Juſti⸗ 
ces of Peace cannot trie a pꝛiſoner that pleads not gullty the ſame day that he 
pleads, xc. But herein at this dap not onely juriſperict , but uluperici alſo doe 
agree. 


— —  — 


CAP, XVI. 


Qu fait de ceux que font faux retornes des briefes al maun- 
dement le Roy, per quoy droiture eſt delay, auxy come 
ordeine eſt en le ſecond eſtatute de Weſtminſter ove la peine. 


This is an Act of confirmation, whereby the Statute of W. 2. cap. 3 9. touching 
falſe returnes, ts confirmed. 


(. 
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CAP. XVII, 
þ: pur ceo que mults misfeaſors {ont en la terre pluis que 


ne ſolent, & robberies arſions e homicides faits lans num- 
ber, & la peace meynes bien garde, pur ceo que leſtatute, que 
le Roy fiſt faire nadgaires paſſes a Wincheſter, nad pas eſte te- 
nus: Voit le Roy que cel eſtatute ſoit de novel envoy en che- 
ſcun Countie, & ſoit lie & publie 4. foits per an, auxybien 
come les deux graund charters, & firmement gardes en che- 
ſcun point, ſur les paines que la cyens ſont aſſeſſes. Et a cel 
eſtatute garder & mainteiner, ſoient charges les trois chivaliers, 
ue {ont aſsignes per mye les Counties pur redreſſer les choles 
urs encounter les grand charters, & de ceo eyent garantie. 


The cffect of the ſtatute of TWincheſter made at a Parliament holden in rler, 
13-E.1 is this, That from thencecfozth every Country ſhould be ſo well kept, that p.: 4.chis ta- 
immediately upon ſuch robbertes and felonies committed, freſh ſuit ſhonld be rutc of Winch«- 
made, Ic. ſter recited. 

Tho letter of this ſtatute is generall and firff, concerning the place: Jfa via. . 7. fol. C. 
man be robbed in his houſe, it is not within the meaning of this ſtatute. Se⸗ caſes fur ceſt 
tondly, the time: It᷑ a man travell in the night, and be robbed, he ſhall not take ature. 
the benefit of this Aa, as you map reade at large, lib. 7. ubi ſupra, 3-S- n.29 

See the ffatutes of 28. E. 3. and 27. Eliz. which have in ſome points altered, 8. f. 3. cap. 11. 
in ſome explained, and added divers Articles to this ſtatute of D incheſter. 27 Elz cap. 13. 

Britton maketh mention of the ſtatute of W incheſter in theſe wozds, So- Dyer 23. El. 37. 
lonque noſtre ordinance de nous Statutes de Wincheſter, and of the Statute of 2 pk 2 
W. 2. an. 13. E. 1. So as he wꝛote not his book in 5̃. E. i. as Priſot ſuppoſed:neither — e 
died he in 3. E. 1. anno Dom. 1272. as Bale, fol. 11 1. hath miſtaken; but cer⸗ 
tainly he wꝛote his booke after 13. E. 1. 

And it appeareth by Fleta, ubi ſupra, that the time given to the Country by 
the ſtatute of TU incheſter is not within 40. dayes, as the booke of ſtatutes lately 
pꝛinted miſtakes it, but infra dimid anni, and fo ts the pzinted booke of ſtatutes 
by Berthelet; and thereloze it would be refozmed accozdingly, True it is, that 
the ſtatute of 28. E. 3. doth cxpzefly ſet downe 40. dapes ; but yet the wozvs of 
the ſtatute of UW incheſter muſt remaine as they were, 

Fo? actions b2ought upon the ſtatute of W incheſter, Sce H11.4.H.S.ror. 525. Lib. intr' Ratt- 
Paich.4.H.8.ror.310, Mich. 6. H. &. rot. t. Paſch. i 2. & x3.Hen.8.rot. 4.Eliz.rot. 580. 

50 f. cc. which were befoze the ſtatute of 27. Elis. | 1 

_ Trin.28.E!1z.rot.75. Aſhpoes caſc,and Irin. 29. El. rot. 1027. Milborns Lib. tur · Co fol. 
. 348. 

Which pꝛetedents J have added becauſe they ſer ve both foz expoſition of the I. b.. fel. C. ubi 

— ſtatutes, and foz direction to the party grieved to attaine to the benefit of the ſupc⸗. 

me. 

Il any deſire to ſee ſome pꝛetedent neerer the making ol the ſtatute of TA inche⸗ 
ter, let them ſce the recozd of that notable caſe of Ellice Caller in 2. E. 3. and they H: E. 3. ſol 5. 
ſhall perceive, that adtons grounded upon this ſtatute were not ſubied fo ſuch & 
captions and curtous exceptions,as now they be. There the caſe was, that Ellice 
Caller wis rebbed in the Hundzed of 2. in the confines of two Counties, zc. 
and b:onght his action upon this ſtatute and had indgement, and ſued execution 
to the Dhcrifc ol 5: attord, who returned, ton he had led ted . Parks of the _ of 

22 DDD 32 


28. E. 3. cap. it. 


11H. 6 fol. 47. a. 
8. H. 6. cap· 27. 


Articuli ſuper chartas, Cap.t7, 


the Viſhop of Coventry and Lichtield of the Bund2cd of H. the Biſhop came 
and laid, that the Hundzed of . was of the right of his Church of Satnt Cade 
of Lichhelua and ſhewed tozth to the Court the charter of King Nich the firtt, 
by the which he granted to K. then Biſhop of Coventry and Lc c1d, and to his 
men, that they ſhould be quit of murder and larteny, that is, to be quit and vir: 
charged of every thing that lyeth in charge ol his men , by rcaſon ol murder oz 
lelony; as ol amerciaments and of pꝛeſentments of mur der and t:lonp, But the 
authozity of the booke is, that the Btſhops men oucht not to be diſcharged, and 
Shard that giveth the rule, giveth alſo two rcaſons thereol. 

Firſt, that the charter of Rich. x. could not diſcharge this action, fo2 that at the 
time of that charter an acton againſt the inhabitants, by rcaſon of robberp. ic. 
was not granted bat it was granted long after, that is to ſap, in anf E . 
and we doe not entend, that by reaſon of the charter, being me2c ancient then the 
ſtatute of NV tnchefter, pou map barre o2 diſcharge tbe exccutten, 

Sccondly, albeit the King by his charter may grant, that a man map be acqut» 
ted againſt him and his ſuccellozs, pct thereby the au ion oz right of the party cans 
not be taken awap. 

The Burgelles of the Towne of Tewksbury in the County of Gloceſer 
bzought an ad ion of debt upon the ſtatute of 8. H. 6. which hath reference to this 
ſtatute of TY incheſter, ii ſatistaa ion be not made foz the robber therein mentio. 
ned within 1. dayes alter pꝛoclamat ion, and the ad ion is given againſt the come 
minalties of the Fozeſt of Deane, which are adiacent to the tiber of Severn, 
and of the Hundzeds of cdi and Weltbury,and the wzit was,” rxcipe com- 
munitat i Foreſtz de Deane, & Hundredisde B.& W. and exception was taken 
to the wzit,foz that the wꝛit ought to have been, Præcipe communitati Foreſtæ de 
Deane , & Hundredorum de B & W. accozding to the woꝛds cl the ſtatute of 
8. H. 6. as one entire comminalty; and pet the wait was awarded good, fo that 
it was the ſame in cffca, though it had been the better, if it had accozded with the 
woꝛds ol the ſtatute. 

It is ſaid, that one that took upon him the pꝛoleſſion of the Law, made a mo⸗ 
tion, that all the ſuperfluous caſes of the L aw tepoꝛted in our 15ookes might be 
reieded, andleft out of the next (mp2zeCion, and pʒincipally thoſe that Fit ⁊het bert 
bad not vouchlaled to abzidge. But indeed the motion was ſuperfluous and 
ſmoaktc, and therefoze vaniſhed; foz there is no caſe repo2ted in our Bookes but 
is wozthy of obſervation ; foz thereof great uſe map be made at one time oz other, 
if it be well underſtood and remembzed, and we ſhould have been right ſozrp, if 
thcſe two excellent caſes, amongſt many others, had been reieded. 


Et ſoit lye & public 4. foits per ann'.] Cbis is evident. 


Auxybien come les deux grand charters.) Here it is ts be ob: 
ſerved, that Magna Charta, and Charta de Foreſta are called, Les deux grand 
Charters. 

By the firſt Chapter of the Acts of this Parliament it is pzovided, that theſe 
two Charters ſhalbe read foure times everp pear befoze the people in full Coun? 
tie, that is to ſap, in the next County after the feaſt of Saint Michael, andaftcr 
the feaſt of the nativity of our Saviour , after Eaſter, and after the nativity of 
Saint J ohn Baptiſt, and ſo oft, and at thoſe times, ought the ſtatute of Winches 
ſer to be read and publiſhed, 


J Soit charge les trois Chiyaliers.] Chele thee Bnights are anthozt- 
ſedbefoze, Cap-1. 


Cap. 


Cap. id. Articuli ſuper chartas. 


CAP, XVIII. 


Ex droit des waſtes & deſtructions faits en gards per E- 
ſcheators & Subeſcheators de meaſons, bois, parkes, vi- 
uers, & de touts auters choſes, que eſchient en les maynes le 
Roy: Voit le Roy, que celuy que aver le dam reſceve eit briefe 
de waſt en la Chancery vers Leſcheator de ſon fait, ou Sub- 
eſcheator de ſon fait, ſil eyt de quoy reſponder, & ſil nad de 
quoy, ci reſpond' ſon Soveraigne per autiel peine, quant as da- 
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mages, come darreine ordeine eſt per eſtatute ſur ceux que font 


walt en gardes. 


Where ſome have thought that the Eſcheatoz and Undereſcheatoz aro not 
within the ſtatute of Magna Charta; and thercfoze in this point the title of con- 
hrmatio Charrarum is not apt as to this Chapter, let them reade the ſtatute of 
36. E. 3. and they will be ſatisfied, 


© Per Eſcheators & Subeſcheators.] Ottbeir names , and whence 


they are dertved, ol their antiquity and office, of their number in ancient time, 
and what alteratton hath been by Ads of Parliament ol later times, you may 
reade in the firſt part of the Inſtitutes. 


© Parkes, viuers.) Here viners, viuaria, are taken to; fiſh-ponds and 
warrens,as herctofoze we have obſerved, 


Et de touts auters choſes, que eſchient en le maynes le 


Roy. That is ol all other things which caſually fall, oz eſcheat, oz come into 
the Kings hands. 


Eyt briefe de waſte.) » #0; theacton of waſt againft the Eſcheatoz, 
ſce the Regiſter, F.N.B. &c. 


4 Reſpond ſon Soveraigne.] Reſpondeat ſuperior n that is, the El- 
cheatoz (hall anſwer foz the deputy Eſcheatoz, oz Undereſcheator. 


© Per eſtatute.] Chat is, by the ſtatute of Gloceſter, anno 6. E. 1. cap. 5. 
and W. 2. anno x 3. E. 1. cap. 21. 

And it ts to be obſerved (that we map note it once fo2 all that in this and other 
ancient Acts of Paritament that have relatton oz reference to anp fozmer, there 
is not any mention made of the peare 63 Chapter of the fozmer ſtatute , but the 
generall reterence was then thought the ſureſt, and the moze Parliamentary 


wap. 


Dddd 2 (ap. 


36. E. 2. cap. 13. 
& Mazna Chart. 
cap -· 5+ 


Regiſt. 30 f. cap. 
Eſcheatrie. 
Mirr. cap 1.5. 5. 
Statut. de Scacc 
51. H. 3. 
Brit · fol. 33.34 
Flet. lib. i. cap 6. 
Rot. Parl. 1 8. E. i. 
fol 7. & 21. E. 1. 
rot. 1. 28. E. 1. 
cap. 1 8. 29. E. 1. 
de eſcheat. 14. E. 
3. cap. S. 1. H. 8. 
ca. 8. F. N. B. oa. 
Stamf. pr. 8 1. 

1. Part of the In- 
ſtitutes, ſect. a. 

a Sce the fit ſt 
part of the Inſti- 
tutes, ubi ſupra. 

b Regiſt. 7 2. 
F. NB 59gb. 
Vet- N. B. fol. 36. 
Stamf. pre. 8 1. 
14 E. 3. cap· 13 · 
30. E. aß 13 
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CAS. XIX. 


vd. cap. 209 E rechicfe la ou Leſcheator, ou le Viſcount ſeiſient en la 
mayne le Roy auters terres, la ou il nad reaſon de ſeiſier: 
& puis quant trove eſt la non reaſon, les iſſues du meſne temps 
ont eſtre ceo en arere retenus, & nemy rendus, quant le Roy ad 
la mayne ouſte : Voit le Roy que deſormes, la ou terres ſont 
iſsint ſeiſies, & puis la mayne ouſte pur ceo que il nad reaſon 
de ſeiſier, ne ceo tener, ſoient les iſſues pleinment rendus a ce- 
luy a que la terre demurt, & avera le damage reſceive. 


Dee the ſtatute of 29. E.. de Eſchaetoribus, commonly called the ſtatute of 
Lincoln, made the peare after this law ; and upon theſe two ſtatutes ten points 
are to be obſcrved : 

1. That by the common law although the ſeiſure was not lawfull, pet foz the 
meſne pzofits upon the liverp, 02 ouſter le mayne , the party grieved was not 
reſtozed to the meſne pzofits, which milchtefe is remedied by thefe two ſta⸗ 
tutes. 

4 b. 3 16,29% 2+ Ilues are intended rents and things le diable by the Cſcheatoz, which may 
7. E. 3·6. be reſtozed, though the Eſcheatoz dath accoumted foz them,. and not paid; but the 
monp, being once in the Kings coffers, Wall not be reſtozed. 

3. That though both theſe ſtatutes ſpeake onely of an ouſter le mayne, pet bes 
ing both benefictall lawes foz reſt{tution to be made to the party grie bed / by equity 
they extend to liveries. 

4. Where the woꝛds ſeem to extend onelp to ſciſures befoze office, and after 
by the office that is found the King is not intitled, pet by conſtruction the ſame 
extend onelp to leiſures after office found. Ses hereafter verbo, Seiſent. 

24-E+3-33 5, Theſe ſtatutes extend by cquity to ouſter le mayne, and amoveas manus 
9-E-4 52. Kel- upon petitions and monſtrans de droits, not only in caſes concerning wardſhtp, 
ways 1.H-8-15+ zut freeholdandinheritance, 

6. Thele ſtatutes cxtend alſo by like equity fo ouſter le maynes upon fra: 
verſes, although traverſes were not in uſe at the time of the making of theſe la 


tutes. 
28. H. 6 fol. ob. 7. By the ſaid ſtatute of 29. E. 1. it anpfozmer office oʒ recozd be found after lf 
5 b. 30-307; yery, oz ouſter le mayne, that maintaineth the title, by reaſon whereof the Bing 
4 H.7.5. Dyer ts ſciſed, the Ling upon that recozd (hall not reſeiſe maintenant , but thereupon 
8. El. 248, 249. ſue out a Scire faciae, &c. 
E . ata $, But if an * office be found, which doth entfile the Bing to the land by a title 
MET e 
ea. fraine the that he may c a Scire facias. 
21. E. 3.1. 
2 1. af. 1 f. 42.207, 9+ * There is adiverſity,when the party bath a very oʒ ouſter le mayne upon 
26. „E. 5 * F 2. an inſufficient office, 03 by erroncous pzocelle, there though the party hath right, 
* 18.E-3-liver.3- pet the Bing ſhall refciſe without Scire fac': foz a livery mil · ſued is as it bad been 
24E.3 65. Dar- never ſued, and the ſtatute of 29. E. 1. ts to be underſtood of a livery oz ouſter le 
1 — mayne, duclp and lawfully ſued foz that which is inſuſficient is nothing nw: 
tol.11. & f,. But when the party ſueth out his ltverp oz ouſter le mayne ducly and — 
Brok «ſei. 13. ding to law, where in truth be hath noright , but the Aing il be had been app3 
* of his title appearing ol recozd, no liber oʒ oulter le mayne ought to have been 
granted, pet there upon that recozd the King cannot reſeiſe without a Scire fa- 


cias. 
10. Some 


— — — 
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10, Some habe holden, that at the common Law he that was in poſſeſſion of 
the land, ac. by tudgement, as in caſe of an ouſter je mayne, livery, 03 amoveas 
manum, that no reſeiſure could be made foz the King without a Scire facias, and 
therein to avold the fozmer recozd by matter of as high nature: foz the generall 
rules of Law be. Nihil tam conveniens eſt naturali æquitati, unumquodque diſ- 


. lolvieo ligamine, quo ligatum eſt : Et judicia ſunt tanquam juris dicta, & pro 


veritate accipiuntur. 


q Seiſtent en la mayne le Roy. ] Cbis ſeiture is intended after office: 


573 


5. E. G. tit. O ffic: 


fo2 befoze office lands oʒ tenements cannot be ſeiſed into the Kings hands, and hr. z. Lib.s. 


fo is the common experience at this day. 

See the ſtatute of W. I. cap. 24. 

That we paſſe over nothing that the ſtatute ol 29 E. t. giveth us occaſion to 
remember which is woꝛthy of obſervation ; It is there ſaid, that the ſtatute was 
commanded to be obſerved de concilio venerabilis patris Walteri de Langton, 
Coxentr' & Lichfield Epiſc', tunc ejuſdem Regis Theſaurarii, & Johannis de 
Langton Cancellarii, who then had the dealing with Watds, xc, we will ſpeak 
ſomewhat of both theſe great officers, 

This Walter de Langton, a Gentleman of an ancient and faire deſcended fa- 
mily, was made Lozd Treaſurer of England in the 23. peare of ing Edward 
the firſt ; he was a grave and a wife man, and was much favoured by the King, 
and in great authozity under him, the rather, foz that he with great diſcretion 
and moderation did wiſely diſſwade P2ince Edward who after was King by the 
name of [:dward the ſecond) from ſuch diſhononrable and diſlolute courſes as he 
took, and was the p2inctpall motive that Pierce Gareſton, the wicked cozrapter 
of the P2tnces youth, was baniſhed the Nealme. The Pꝛinte in requitall bere⸗ 
of, on a time amongſt other iniuries,. gave the Zreaſurer foule and diſgracefull 
wozds , whereof the noble King underſtanding , deemed the offence done unto 
himſclfe ; foz ſo I find it ofrecozd in the ſame Kings time, which recoꝛd ſpeaketh 


tol.16g. Paris 
Stoughtous caſe. 


in theſe termes : Et hoc expreſſè nuper apparuit , cum idem Rex filium ſuum Coram Repe 
primogenitum, & chariſſinum Principem Walliæ, pro eo quod quædam verba Mich. 3;3.Eet, 


groſſa & acerba cuidam miniſtro ſao dixerat,ab hoſpit ĩo ſuo fere per dimid an 
amovit, nec ipſum hlium ſuum in conſpectu ſuo venire permiſit, quouſque di- 
cto miniſtro de przd' tranſgreſtione ſatisfecerat: quia, ſicut honor & reverentia 
qui miniſt tis Domini Regis ratione officii fiunt, ipſo Regi attribuuntur; fic de- 
decus & contemptus miniſtris ipſius Domini Regis fact eidem Domino Regi in- 
feruntur. But we are ſozrp to remember, that the favour ofa King , and the 
beight of pzoſperity, which rightly uſed are the bleſſings of God, ſhould make 
him pꝛeſume to defile his hands with cozrupt and ſoꝛdid bzibery, and to begulle 
bimſelfe to thinke that no man ſhould dare to bztng him in queſtion, True it is. 
that he was iudiclally convicted in the firſt yeare of King Edward the fecond, but 
it was befoze fonre of the pzincipall Judges of the Realme and in effec upon his 
owne confeſſion. 

All theſe bztberies you may reade in a bundle of the recozds rematning in the 
Treaſury, intitled Placira apud Winſor coram Roberto de Brabazon, Will de 
Bereford, Rogero de Heigham, & W ill Inge Juſticiariis, &c. aſſignatis in cro* 
Sancti Andreæ Apoſtoli, anno regni Regis E. filii Regis E. primo, rot. 3. 8. 14. 
&c. Servile eſt expilationis crimen, ſola innocent ia libera. Htffezies map 
ſafely be belec ved, when there is a recozd to warrant them. 

John Langton named alſo in the Act of 29.E.:. was then Biſhop of Chiche⸗ 
fer, and Lozd Chancelloor of England, he was of a great ſptrit, and feared not 
the face of great men in that dangerous time to doe that which be ought : Foz 
whereas 1 homas the noble Earle of Lancafter had lawfully married Alice onelp 
daughter and heire of Henry Lacie Carle of Lincoln, ſon and hetre of William 
de Longa Spatha Carle of & und John Earle Warrenandof d utrey 
had to wife the Kings Niece, that is, Joan daughter of Henry Earle of Barre, 


and of Eli d Bing Edward the firſt, pet the ſafo Carle 
inor his wife daughter of King Edward th pet — 


, Rot. 75. 
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Vid Paſch' 
8. E. z. rot. 111. 
roram Rege. 


An. Dom. 1317. 
& 1e. E. Ls 


V irg. 5. ncid, 


eArticuli ſuper chartas. Capao, 


Warren by great fozce and ſtrong hand (ut dicebatur aſſenſu regio) canſed the 
ſaid Alice Counteſſe of Lancaſter to be fetched from the Carle of L ancaſters 
houſe in Canfozd in Dozſetſhire, and in great pomp and bzaverp in deſpight of 
the Earle of Lancaſter) to be bzonght to him to his Caſtle of N yegate in Sur» 
rep, where they lived in open advoutry. This wozthy Biſhop looking neither 
above him noz about him, but acco2ding to his office and duty called the ſaid Earle 
Warren in queſtion foz the ſaid ſhamefull and open adultery, and by E ccleſiaſti⸗ 
call cenſures excommunicated him foz the ſame, as he well deſer ved: In revenge 
whereof the Earle, adding a new offence to the old, came with many of his fol- 
lowers weaponed foz the purpoſe towards the 15iſhop, to lap violent hands on 
him: But the Biſhop himſelle being a man of great courage, and being well at⸗ 
tended with Gentlemen and others his houſhold ſervants, underſtanding there- 
of, they addzeſſed themſelves, and having put themſelves in good ozder,ifſaed out. 
and encountred with the Earle and his men, and not onely manfully defended 
themſelves againſt that barbarous attempt, but vallantly overcame the Earle 
and his followers, and took them into their po ſſeſſion, and laid the Carle and his 
Gallants faſt in pziſon by the Biſhops commandement. 


Armaque in armatos ſumere jura ſinunt. 


But, fearing that ons of V irgils Werſes hould be applped to ns, 
Sed jam age, carpe viam, ſuſceptum perfice munus, 


We will returne to our Statute. 


CAP. XX, 


Rdeigne eſt que nul Orfeure Dangleterre ne ailors de la 
Seigniorie le Roy, ne ouere, ne face de ci en avant nul 
manner de veſſel, ne joialx, ne auter choſe dore ne dargent, que 
ne ſoit de bone & veray allay, ceſtaſſavoir, ore de certaine 
touche, & argent del allay del eſterling, ou de melior allay, ſo- 
lonque le 9 de celuy, a que les ouerers ſont. Et que nul 
ouer pejor argent que money. Et que nul maner de veſſel dar- 
gent ne depart hors des maines des ouerours, tanque el ſoit aſ- 
lay per les gardeins de la miſter, & auxy que el ſoit ſign dun 
teſte dun Leopard. Et que nul ne ouere pejor ore que de touche 
de Paris. Et que les gardeins du miſterie allent de ſhope en 
ſhope enter les orfeours, aſſaiants que lore ſoit tiel come la 
touche avantdit. Et ſils trovont ul pejor que la touche, que 
lour ſoit forfeit al Roy. Et que nul ne face auneux, croix, ne 
firmaux. Et nul ne mett pire en ore, ſi il ne ſoit naturel. Et 
que taillours des aimans & des ſeales, rendant a cheſcun ſon 
YZ — & dore auxy avant come ils le purront ſcaver ſur 


lour foialtie. Et les joyaux dore, que ils ont entermaines de 


veil ouere, que ils ſeu deliveront a plus toſt que ils purront. — 
ils 


* 
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ſils achatent deſor en avaunt de meſme cell oueraige,que ils la- 
chatent pur deſere, & nemy pur revender. Et touts les bones 
villes Dengleterre, la on il y ad orfeures, que ils facent per 
meſme leſtatute, come ceux de Londres font. Et que un veigne 
de cheſcun ville pur touts , a Londres, de quer lour certaine 
touche. Et ſi ull' Orfeure ſoit attaint que auterment le face que 
deſuis neſt ordeine, ſoit punie per priſon, & per ranſome a la 
volunt le Roy. Et en touts les choſes deſuis dits, & cheſcun de 
els voit le Roy, & tend' il & lon Councel, & touts ceux que a 
ceſt ordeinment fuerent, que le droit & la ſeigniorie de la Co- 
rone ſaves luy ſoient per touts, &c. 


Ore de certeine touche.) The pound of gold and filver containeth 
11. duntes: 12. graines of fine gold make a carcf, 24-carcts of fine gold make an 
ounce, 12. ountes make a pound of fine gold of the touch of Paris; but by the 
ſtatute of 18. Eliz. 22 carcts fine make an ounce, 


Et argent del allay de eſterling. ] an our Lawit is called Ster lin- 
gum. I oz the name of E er ing oz Sterling money there be divers opintons. 

Our Hiſtozians thinke it is ſo called, ab eſſigie $ turni, aviculæ, quæ in altera 
parte yummi impreſſa fuit, nam Stur mis anglice Sterling dicitur, &c. vel quod 
rumulus in altera parte haberet notam fella, quam Angli Ster vocant. 

And with the concett of the Sterling agreeth Linwood the Civilian in his 
gloſſe upon the P;ovincfall con ſtilutions. 

The Scots thinke it Would take his name ofa Towne in Scotland, called 
Strireling, a'tas Sterling. 

But the E ſterling oz Sterling peny tooke the name of the wozkmen , being 
Eſterlings that both coined it and gave it the allay as the Flozence of gold is cal- 
led of the Flozenlines, and the Poztagues of the Poztugals, c. 

And the E ſterling peny was firft coined by the E ſterlings in the reigne of 
Henry the ſecond ; and now money of that allay is counted the lawfullmoney of 
Cngland, 

— pence of ſilver made an ounce, and twelve ounces made a pound of fine fil- 
ver, and eleven ounces of fine ſilver,and one ounce ofallay maketh a pound weight 
of Sterling ſilver intended by this Ac, 

By the ſtatute of 18. Eliz. plate of ſilver ought to be of the fines of xt. ounces 
two peny weight. 

1 is the mixture ofa baſer metall then ſilver 02 gold, called in our Bookes 
metall. 

And ik moze allap be put into the money then is limited to them by the In⸗ 
denture between the ing and them, 02 make it of leſſe weight, it is treaſon, and 
herewith agreeth Britton, treating of treaſon, where he ſaith, Auxy le fetors de 
noſtr. money counterfeit, ou plus de allay mys en noſtre money que milter 
- ſerra ſolonque le forme & ulage de noſtre Realme , and hereunto accoadeth 

leta. 

The ancient currant ſilver was the penny : foz ſo J find in the Regiſter in 
an ation of account againſt a receiver, the Plaintife ſuppoſed the Defendant to 
be receptor denariorum : And when a man wageth his law in an acton of debt, 
the entry ts, quod non debet ptæfato querenti 4. libras, nec aliquem denariun! 
inde. And at the making of this ſtatute in 2 8. E. i. the peny was the currant mo» 
nep of England : It is called in Latine Denarius, and very aptly to be derived 


numero denario, as it is taken by us; quilibet enim denarius organ valebat 
10,denarios 
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See hereaf-er in 
this Chapter. 


18. Ell. cap. 7 


37. E. 3. cap. 7. 


Pelid. Virg. fol. 
304-&c, 
Tit. de teſta- 
mentis cap. Item 
quia verbo cen- 
tum ſolid. 
Maſter Skenc. 


The name. 
Hovend. parte 
polter.annalium- 
tol.377 b. 

290 E. I. Vet. mag. 
Chart. 167. 

The time. 

Dyer 7 Fl. fol- 8 
The value 


9 H. 5. Stat. 2. 
cap. 4 & 6. 

3. H. io a. b. 
3-H-7.ubi ſupra. 


Brit. fol 16.b. 
let. lib. 1. ca 22+ 


What kind of 
coine. 
Regiſt.r35- 
F. N B. 82 Stat. 
de 31. E. r. de ord- 
menſur. lib. in- 
trat. 

Denarius unde. 
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Ror.claul. an. 
13. H. 3 


Rot · clauſ· an. 


H. 8. 


7 
** 


z E-; -· cap. 7. 


2-H. 5. ca. J- Sta. 2. 


2. H 6. cap. 14. 


7 E.;. cap. 7. 


Plo. com. 3 16. 


Mur cap-· f. g. 3. 


Fucilides, lib. 1. 
cap-I. 
Geo.agricol. 
1b. 1 o. cap. 1 


Articuli ſuper chartas. Cap. 20. 


10.denarios ris : Denarii dicti, quia denos tre valebant ; quilibet denarius purt 
auri valebat 10,denarios puri argenti. 

Penny in Engliſh cometh of the Saxon wozd penny d. 

In 13. H. 3. there was found by a Plowman in tilling the earth monep in vel⸗ 
ſels ſo ancient, as it was not knowne; the Recezd ſatth,De veteri moneta igno- 
ta in doliis arando reperta, &. | 

The richeſt King ol England of treaſure,that J have read ol, was King Henry 
the ſeventh,who left at his death in ready mon Fifty and thꝛee hundzed thouſand 
pounds, moſt of it in fozratne coine. 


Et que nul oure, pejor argent que monie. Che ſenſe hereof is, that 
none ſhall gild wozſe ſilver then of the fines of ſterling ; foz ſuch ought the mony 
to be, and all ſilver veCell ought to be of the allay of good terling:foz the plate of 
England ts both fo2 the honour, and riches of the Realme, 


Tanque il ſoit aſſaie per les gardens del wiſterie.] Eis is 
evident of it ſelte. 


Aux que ſoit ſigne dun teſte de Leopard.] this is obſerved 
to this dap: the ſtatute of 37.E. 3. added, that every Goldſmith ſhould have his 
pafvate marke, ac. to the end it map be knowne who made it; beſides the Sur- 
vepoꝛs mull ſet their marke; and then an alphabettcall letter muſt be allo ſet unto 
it, ſo as if muſt have foure markes. 

oz theſe matters ſce the Statutes of 2.H.6.ca. 14. 17. E. 4. ca. 1. 4.H.7.ca.2. 
18. Eliz. cap. 14. 


Et que nul ne oure pejor ore que de touche de Paris. 
Df this ſutictent hath been ſaid beloze. 


Et que nul ne fac auneux,croix,ne firmeaux.] Eis bꝛanch is 
repealed by 21. Jacobi regis, cap. 28. ver ſus finem. 


T Er nul mett pier en ore, ſi il ne ſoit naturel. ] gounter- 


telt tones ſhould not be ſet in gold, to the end that the ſubtect ſhould not be detel 
ved thereby. 


Que le droit & le Seigniorie de la Corone ſaves luy ſoient 


er touts.] Here is offred tuſt occaſion to ſpeake what pꝛezogattbe the King 
in Niver and gold, and firſt and p2incipally in making ol money currant 
within the Realme. 

It is ſaid by thoſe that were of countell with the King in the caſe of the Pines, 
that it doth pertaine to the King onely to put a value to the coine, and to make 
the pzice of the quantity, and te put a pzint to tt; which being done, the 
coine is currant foz ſo much as the King hath limited. Befoze we ſpeak to this, 
let us ſee what our ancient Authozs and Ads of Parltament have holden and 
enacted concerning the montes of England in genere, and then ſhall we the bet- 
ter conceive of this opinion. 

The Pirroz treating, Des Articles per veiels Roys ordeins, ſaith thus, Or- 
dein fuic que nul Roy deceſt Realme ne poet changer ſa money, ne impairer, ne 
amender, ne auter money faire, que de ore ou dargent ſans laſſent de touts ſes 
Counties, that is, without aſſent of Parliament. 

Foz the better underſtanding hereof, and of that which ſhall be ſaid hereaftcr, if 
is to be umderſtood,Q uod merallorum ſunt ſeprem ſpecies, viz. Aurum, Argen- 
tum, As, five Cuprum (fic dictum, quia primo inventum fuit in Cypro) Stan- 


num, Ferrum, Plumbum, & Aurichalchum. o as to the making of —_— 
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— —— of England mn ſabdivided in metallum legale, ſive verum, & ” 
metallum illegit imum ſive tallum. And this ſabdiviſl careth 
Parliament, and by our Bookes. 1 e 

Quicunque in emot ionibu & venditionibus obuꝰ um ſeu quadrantem legali: Statutum de di- 
metalli, & debitam habencem formam recu{are præ ſumpie it, tanquam regiz miſſione denari- 
majeſtat it contemptor capiatur, & in carcerem detrudater. By this Ad it ap- cum, an. 20. E. i- 
peareth, that no ſubiect can be enfozced to take in buping oꝛ ſelling, oz other pap» > any, aus 
ment, anp money made, but onelp of la wlull metall, that ts, of ſilver oz gold, as Ws 
the Plrroz hath told pou, and by this it is pzoved,that having reſpea to money, 
wo — —— — — the other five, 

e monpy ngland is the treaſure of England, and nothing is ſaid fo be 
trealure trove but gold and ſilver, See the third part of the — 
ſurc trove. And this is the reaſon that the Law doth give to the King mines ol FI. com. 316.the 
gold and fflver, thereof to make money, and not any othcr metall whicha ſubted 0 nn acluged. 
may have, becauſe thereot money cannot be made. nd hercof there is great rea- cequiruig. m 
ſon, foz the value of money being the meaſure of all contracts, 4c. is in e ffea the tallum legale ö 
value of every man. And herewith agrecth the booke in 3. H. 7. Quod i le qui fa- Pondus, & forma. 
cit monetam contra ordirat ionem, &c. allaiatam, viz, alcamino, vel alio falſo 3 H.7. ubi ſupra. 
metallo, prodit io eſt, where all the ſatd five baſe metals (as to be put in toine) 815,7. 
are deemed lalſe metals. Bracton calleth moncy made of them monctam repro- apy ae 
bam, & monetam talſam. Biact.lib. 3. fel. 

To omit manp things that might be ſaid to the ſame intent, and to confirme 5. 
this point with an Ac of Paritament made in the 25. peare of the reigne of that Ferit. £2.32 
wiſe and vid oꝛious King Edward the third, in theſe wozds : Item, it is accoz» . E. ;.0p.1 
« ded, that the monp of gold and ſilver which notv is currant, wall not be impaired 9 H.; ſins = 
uin weight, oꝛ allap,but as ſoon as good way map be found,that the ſame be put in ce che third part 
« the anctent ſtate, as in the Sterling. of the Inſtitutes, 

By this Act thzee things are to be obſerved : 1. That the monep of England 3 
muſt either be of gold oz ſilver: 2. That the currant monep of England cannot certatne coin, Bee 
be impatredetther in weight oꝛ in allap : 3. That the allap of the ſterling was the 
ancient currant monp of England. And hcrewith agreeth the ſtatute of 9.H. 5. f 

By an Act made, not in pʒint, it is enac ed, that ſilver ſhall be coined accozding Rot. Parl. 17 1.3 
to the old eſterling in potze, and allap, to be currant amongſt the ſubtects, and not au. ;. 
to be carried over, on paine ol death. And il the Flemings ſhall coine their ver 
accozdingly, that the ſame be currant amongſt Merchants. And that the ſterling 
mony was the ancient currant money of England. That in the raign of E. 1. Rot. En. an. ab. 
tdere were divers white montes called Pollards, C rocards, Staldings, Eagles, BE. 

Leonines, and Steepings artificfally made of ilver, copper, and ſulphur, and pet 01 Pg 2c 
currant within the Realme ; and foz that two pteces of thoſe monies were but ob 
the value of one ſterling, King E. 1. by his Pzoclamatton utterly fozbad the ſame. 

And pet to looke ſomewhat higher, Match. Paris 32,H.3.pag. Derarius An- See Marth. Paris. 
gliz qui nominatur (terlingus rotundus fine tonſura ponderabit 12 grana fru- . 

menti in medio lpicz , & 20. denatii faciunt unciam, & 12 unciæ ſaciunt li- 

bram, VC. 

And pet toaſcend to fozmer times. Hæc ſunt jura quz Rex Ang'iz ſolus & ſu- Inter leges H. r. 
per omnes habet in terra ſua, &c. viz. murdrum, ſa liaria monetz ſuæ, incendi- . uf. de jure 
um — ſockna, forſtall, Firdinga, flemen firmz, præmeditat ' aſſultus, robe- 

Ha, & c. 

But J wil! deſire the ſtudlous Reader to caſt his eyes upon the lawes befoze 
the Conqueſt. 

St quis nummum corripuerit, ei manus ſcelere violata præciditor, eamque Inter leges E- 
prece vel prerio redimi neſaseſto, &c. thelſtani regis, 

In dimenſone & pondere nihil eflo iniquumab iniquitate deinceps quiſque ©? 8 
temperat, &c. — — 

And melting of the good monies of the Realme,and altering the ſame into baſe ** cap 12. 
toine was deemed in Parltament among ſt the reſt of the calamitles that then 
fell upon this Nealme. And that the law is thts, it is beſt ſoz the King ; fo by the 

Teee im patring 
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. E. 3 · cap 20. 


Pl. com. in the 
cale of the mines, 
ol. 314. &c. 
Brac. lib. 2. fol. 

122. b. let · lib. 4. 
cap. 19. Glanvil- 
lib. 1 4-cap-2+ 
Mich. 3 3-E.1.rot. 
126.coram Rege, 
Derby. Rot- Parl. 
3. R. 2. nu 43 · Re- 
giſt. 165. 21 E. 3. 
tol.60. 27. aſſ. 19 
43 F. 3 37 &c. 
Mich. 18. E. 1. 
in banco tot. 139 
Cun bal. 
Mineta argent. de 
Aldencſton. 
Libertates minc- 
IT. 


Articuli ſuper chartas, Cap. ac, 


impairing of the coine ol England either in weight 02 in allap, the king hath the 
greateſt loſſe both in his owne revennes, foztettures, and ſubſidtes,and atſo in the 
dil valuation of dis ſubleas : foz the King can never be rich, oz his Aingdomes 
ſafe, when his ſubieds be pooze, and the fineneſſe and goodnclle of his cone is in- 


ter magnalia & regalia coronz, 

At the afozeſatd Parliament of 25. Ed. 3. another excellent law was made in 
theſc wozds : Item, it is actoꝛded and aſſentcd, that the monters and other wars 
« dens and miniſters of the money (hall recetve plate of gold and ſilver by the 
« weight, and not by number and in the ſame maner ſhall deliver the mony,when 
« {t ſhall be made, by weight, and not by number, without delap. 

Queen Elizabeth ( Angliz amor) finding in the beginning of her ratgne ſome 
Copper money, and all too much and againſt law allaped, amongſt many others, 
refozmed the ſame, as upon her Tombe in Me ſtminſter it appeareth , Religio 
reſotmata, pax fundara,monera ad ſuum valorem reducta, claſſis init tectiſſuna 
apparata, gloria navalis reſtituta, rebellio extincta, Anglia totos 40. annos pru- 
dentiihme adminittrata, ditata, & munita, Scotia a Gallis liberata, Gallia ſub» 
levata, Belgia ſuſtentata, Hiſpania coercita, Hibernia pacata, orbiſque terra- 
rum ſemel atque iterum circumvagatus. 

Now foz the Kings Pꝛerogative in the mines oz veines of gold and ſilver 
(foz he hath no pzerogative in any other metall) yon map reade at large in the 
caſc of the mines. Jf pou defire to reade other authozittes not cited there de Au- 
rifodinis. Argent i todinis.& aliis mineris,pott map reade BraQon, Flera the Re- 
gitter and other ancient Authoꝛs, Recozds, and Book · Caſes. And to this you 
may adde a Recoꝛd which we lately found out. 

* Patrins del Gile & xxvi. alii Minetarii apud Aldeneſton implacitantur per 
Henr' de Miuteby, & Foannam uxorem ejus pro eo quod ſucciderunt arbores ſu- 
as apud Aldeneſton vi & armis, & eas aſportavernnt ad valentiam 1 
zh dicunt 2 tenent mineram de Aldeneſton ad firmam de Dom” Rege, & 

cunt quod tals eſt libertas miner preditte,quod minetarii ejuſdem miners 
poſſunt capere boſcum, cujuſcunque fuerit, propinquiorem & utiliorem venæ ar- 
genteæ prædictæ mineræ, quam invenire contigerit. Et quod iidem minetarit 
poſſint capere pro voluntate ſua boſcum illum ad mineram illam ardendam c 
fundendam. Et licitum eſt eis capere boſcum illum ad «dificandum, & arden- 
dum, & claudendum. Et quod licitum eſt eis boſcum illum dare miniſtris mine- 
re predict e pro ſlipendits ſuis. Et etiam licitum eft divitibus ejuſdem minere 
dare pauperibus de boſco illo ad ſuſtentationem ſuam quantum volucrint. Et di- 
cunt quod, quia prædſe tus boſcus fuit propinquior & utilior cuidam vent quan 
ipſi invenerunt, ipſi ſucciderunt boſcum prædictum ad comburendam, & fun- 
dendam mineram pr cdictam, & ad edificandum, clandendum, & ad dandum 
pauperibus c miniſtris ejuſdem minere pro ſtipendits ſuis, ſicut prædictum eſt. 
Dicunt etiam, quod non eſt licitum aliquibus dominis boſcorum poſtquam opi 
minetarii inceperint ſuccidere in boſcis illis ad mineram prædictam, ſicut præ- 
diftum eſt, aliquid de boſcis illis vendere, nec dare, niſi tantum inde capere ra- 
tionabilia eſtoveria ſua. Et dicunt quod ipſi & Anteceſ. ſui, nomine Domini 
Regis in boſcis vicinis quorumennque fuerint ad mineram tali libertate uſt ſunt 
a tempore quo non extat memoria, unde bene advocant quod ipſi ſwciderunt 
prediftum boſcum ratione ejuſdem libertatis, & non contra pacem, Cc. Ft 
Henr' & Joan bene cognoſcunt quod licitum eſt minetariis prædictis capere 
de propinqnioribus & utilioribus boſers ad mineram Regis ardendam & fun- 
dendam, ſet dicunt, quod, ultra neceſſaria ſufficientia ad mineram illam arden- 
dam & fundendam,vi & armis boſcum ſunm ad valentiam æl. li. ſucciderunt, 
vendiderunt, & aſportavernnt, de quo wihil proficui ad mineram Regis deve- 
nit, acc ad ejaſdem minere promotionens. Et quod ita ſit, petunt quod inqut- 
YATUY 
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ratur; unde ſs boſcus ille & alii de partibus illis deſtruantur, & ad aliqua alia 
inde facienda, quam ad mineram prædictam comburend' & fundend, hoc erit 
ad dampnum Domini Regis; pet judic f minetarii prædicti ad præmiſſa que 
allegant, cum in manifeſtum dampnum Domini Regis redundant, admitti de- 
beant, c&c. cum deſtructis boſcis illis ceſſabit mineræ illius proficuum, Cc. diet 
da eſt in tres Paſch cc. 

Modo reddit Oxenford lx. li. ad numerum de 20. in ora, (i.) ad numerum de 
M. A. in uncia, ſic interpretatur in lib. Abbatiz de Burton in acom' Staff. 

NMoneta appellata eit, quia nos monet ne qua fraus in metallo vel pondere 
fiat : > Pecunia à pecudi bus eſt appel lata, ſicut a juvando jumenta dicta ſunt, quia 
in pecudibus univerſa antiquorum ſubſtant ia conſtabat: Antiquiflimi non dum 
auro & argento invento, © ære utebantur, nam prius ærea pecunia in uſu fuir, 
poſtea 4 argentea, deinde e aurea ſubſequuta. Sed ab ea quæ incepit nomen re- 
tinuit, unde zrarium dicitur, quod prius æs fuit in uſu. Hæc Iſidorus. 

FNuuuoue $7 74 rte, hoc eſſ, à lege o in y commutato, quia cum antea permi- 
tatione mercium homines uti ſolerent lege, lege uſus nummi introductus eſt. 
Some deriveth it, a Numa Romanorum Rege, quia ipſe primus imaginibus no- 
tavit, & titulo nominis ſui præſcripſit. Others imagine, quòd dicitur pummus, 
eo quod nominibus eſfigieque ſignatur. 

Panis Waſtelli de Ferlingoy (i.) quadrantis,derivatur a verbo Saxonico peo 
linʒ, per contractionem Ferling. | 

Where you reade de auri todinis and argenti fodinis, it is affirmed by Per- 
chants that have travelled foz gold, that there are ſilver mines, that is, there is 
dare oz ſoile of ſilver digged ont of the earth, and out of that by art is ſilver tried, 
but there is no oare oz ſoile of gold, but it is gold oʒiginally in ſmaller picces as it 
were duſt, which being waſhed downe to the ſhoare , it is found by the pellow- 
neſſe of the water. And this is confirmed by Job; foz he ſatth, Haber argentum 
renarum ſuarum principi-, & auro locus elt in quo conflatur : Surelp, there is a 
deine foz the ſilver,and a place foz gold where they find it. And ſoon after, Locus 
Sapphiri lapides ejus, & glebæ illius aurum ; The ſtones of it are a place of Sa- 
phires, and the duſt of it is gold, And pet foz diſtinction ſake it is called aurito- 
dina. | 

Foz Stayrum, Tinne, England hath of ancient time farniſhed other coun: 
tries, both larre and neare, as pou map reade in Diodorus Siculus, who lived in 
Auguſtus time. But Polibius, who wꝛote about two hundzed peares befozc him, 
affirmed this I land fo be abundantly ſtozed with tinne; And we have taken the 
greater liberty herein (to delight, ff we could, the Reader foz that herewith we 
conclude this laſt Chapter of this excellent Paritament. 


Feee 2 Statutum 
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Domeſd 1y Or- 
enfordſtr. ora 
Orcntord.& ibi 
ſæpe. 

duch- 35. H 3. 
rot. 4 

a Duz horæ qua 
valent 32. 

* Moneta vnde. 
Thdor lib. 1 6. 
Ethic. cap. 17. 

b Pecunia unde. 
c Unde xs, vide 
Cefars Comments 
d Argentea pe- 
cunia quando. 

e Aurea quando. 
f Nummus unde. 
Ferlingus unde, 
Stat. de 51.H.3- 
Aſſiſa panis, &c. 


Jobi, ca. 28. ver. 1. 
& ver. 6. 


Diodorus Sicu- 
lus, lib. g. cap. S. 
fol. 142. b 
Polibius, lib. ;. 
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Statutum de Aſportatis Religioſo- 


rum, ediuum Anno 35. Edw.i. apud 
Carliolen. 


— — 


Uper ad notitiam Domini Regis ex gravi querela Ma- 
gnatum, Proccrum, & aliorum Nobilium regni ſui per- 

venit; quod cum Monaſteria, V noratus, & Domus religio x 
ad laudem & honotem Dei, & ad exaltationem ſanctæ Eccle- 
ſiæ per Regem & progenitores ſuos, & per dictos Magnates, 
Nobiles, & eorum anteceſſores fundata Riten, & terræ & te- 
nementa quæ plurima eſſent data per ipſos dictis Monaſteriis, 
Prioratibus, & Domibus, ac viris religioſis in eiſdem Deo ſer- 
vientibus, ut in hujulmodi Monaſteriis, Prioratibus, & Do- 
mibus religioſis, tam Clerici quam Laici admitterentur, ſecun- 
dùm ſuarum ſufficientiam facultatum; & infirmi ac debiles 
ſuſtentarentur, hoſpitalitates, eleemolynarum largitiones, & 
alia pietatis opera exercerentur; & pro animabus fundatorum 
prædictorum, & hæredum ſuorum ferent in eiſdem: Abba- 
tes, Priores, & Cuſtodes eorumdem domorum, & quidam 
eorum ſuperiores alienigenæ, utpote Abbates, & Priores Clu- 
nacen”, & Prxmontraten', & ſanctorum Auguſtini & Bene- 
dicti ordinum, & cæteri qui plures alterius religionis & ordi- 
nis noviter per ſingula Monaſteria, & domos eis ſubjecta in 
Anglia, Hibernia, Scotia, & Wallia diverſa tallagia, cenſus, & 
impoſitiones inſolitas graves, & importabiles, Domino Regi 
& Magnatibus luis inconſultis, fieri ſtatuerunt, & pro ſuo libi- 
to ordinaverunt, contra leges & conſuetudines dicti regni. Ex 
quo fit, ut numerus religioſorum & aliorum ſervitorum in 
hujuſmodi domibus et locis religioſis per tallagia hujuſmodi, 
cenſus, et impoſitiones oppreſsis, minuitur cultus divinus, et 
eleemoſynæ pauperibus, infirmis, et debilibus ſubtrahuntur, et 
ſalutes vivorum, et animæ mortuorum miſerabiliter defrau- 
dantur: hoſpitalitates, eleemoſynarum largitiones, ac cætera 
ceſſant opera pietatis, ſicque quod olim in uſus pios, et ad di- 
vini cultus augmentum charitativè fuerat erogatum, jam in 
cenſum reprobum eſt converſum. Unde præterea, quæ præ- 
termittentur 
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termittentur, ſcandalum non modicum creſcit in populo, & 
damna innumera, et exhzredationem fundatorum prædicto- 
rum, & hæredum ſuorum, procul dubio perveniſſe noſcuntur: 
& adhuc veriſimiliter præſumuntur pervenire, niſi tantis & 
tam gravibus detrimentis celeri & lalubri remedio obvietur. 
Conſiderans igitur Præfatus Dominus Rex ſibi & populo ſuo 
valde fore damnolum, ſi tam grandes jacturas & inſolentias 
ſuſtineret diutius ſub diſsimulatione tranſire. . 

T Volenſ{que idcirco Monaſteria , Prioratus , & alias o- 
mos religioſas, & loca in regno & terris dominio ſuo ſubjectis 
conſtituta ſecundum voluntatem & pia vota fundatorum 
iplorum manutenere & defendere, & contra hujuſmodi op- 
preisiones de congruo remedio providere de cætero, ut tenetur 
de conſilio Comitum, Baronum, Magnatum, Procerum, et 
aliorum Nobilium, & regni ſui Comitatum in Parliamento 
ſuo apud Weſtmonaſt die Dominica proxim? poſt feſtum 
Sancti Matthiæ Apoſtoli anno regni ſui 33. habito ordinavit & 
ſtatuit, ne quis Abbas, Prior, Magiſter, Cuſtos, ſeu quivis alius 
religioſus, cujuſcunque conditionis, aut ſtatus ſeu religionis 
exſtat (ub poteſtate et juriſdictione ſua conſtitutus, cenſum ali- 
quem per ſuperiores ſuos Abbates, Priores, Magiſtros, Cuſtodes 
religioſarum Domorum, vel locorum impoſitum, vel inter ſe 
iplos aliqualiter ordinatum extra regnum et dominium ſuum 
ſub nomine redditus, tallagii, apporti ſeu impoſitionis cujuſ- 
cunque, vel alias nomine excambii, venditionis mutui, vel al- 
terius contractus quocunque nomine cenſeatur, per le vel Mer- 
catores, aut alios clam vel palam, arte vel ingenio defer vel 
tranſmittat, ſeu deferri faciat quoquo modo, nec etiam ad par- 
tes exteras ſe divertat cauſa viſitationis, aut alio colore quæſito, 
ut ſic bona Monaſteriorum et Domorum ſuarum extra re- 
gnum et dominium prædictum abducat. Et ſi quis contra præ- 
ſens ſtatutum venire præſumpſerit, conſiderata qualitate de- 
licti, et regiæ prohibitionis penſato contemptu, graviter punia- 
tur. 

Præterea inhibet præfatus Dominus Rex omnibus et ſin- 
gulis Abbatibus, Prioribus, Magiſtris, et Cuſtodibus religioſa- 
rum domorum et locorum, alienigenis quorum poteſtati, ſub- 
jeioni, et obedientiæ domus eorumdem ordinum in regno et 
dominio ſuo exiſtentes, ſubdunt, ne de cætero tallagia, cenſus, 


impoſitiones, apporta, ſeu alia quæcunque onera aliquibus 
Monaſteriis, 
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Monaſteriis, Prioratibus , ſeu aliis domibus religioſis eis (ut 

rædicitur) ſic ſubjectis imponant, ſeu faciant aliqualiter aſsi- 
dere, & hoc ſub foris factura omnium, quæ in poteſtate ſua 
obtinent, et foris facere poterunt in futurum. 

Et inſuper ordinavit Dominus Rex & ſtatuit, quod Ab- 
bates Ciſterc, et Præm ordinum aliorum religioſorum, quo- 
rum ſigillum in cuſtod Abbatis, & non conventus, prius 
reſidere tantummodo conſuevit, de cætero habeant ſigillum 
commune, et illud in cuſtod* Prioris Monaſterii ſeu domus 
et quatuor de dignioribus, et diſcretioribus ejuſdem loci con- 
ventus, ſub privato ſigillo Abbatis ipſius loci cuſtod' depo- 
nend. Ita quod Abbas, ſeu Prior domus cui præeſt, per ſe 
contra aliquem ſeu oblig* nullatenus poſsit firmar, ſicut ha- 
ctenus fieri conſuevit. Et {i forſan aliqua ſcripta oblig' dona- 
tionum, emptionum, venditionum, alienationum, ſeu aliorum 
quorumcunque contract alio ſigillo, quam tali ſigillo com- 
muni, ſicut præmittitur cuſtodito, in veniantur a modo ſigilla- 
ta, pro nullis penitus habeantur, omnique careant firmitate. 
Czterum intentionis Domini Regis non exiſtit Abbates, Prio- 
res, & alios religioſos alienigenas per ordinationes & ſtatuta 
expreſſa ſuperius ab officio viſitationis in regno & in dominio 
ſuo exercendo excludere, quin per ſe ipſos vel alios, Monaſteria 
& alia loca eis in regno & in dominio ſuis prædictis ſubjecta, 
juxta officii ſui debitum in his duntaxat quz ad obſervantiam 
regularem, & ordinis ſui diſciplinam pertinent, libere valeant 
viſitare. Proviſo quod illi qui officium hujuſmodi viſitationis 
exercuerint, nihil de bonis aut rebus hujuſmodi Monaſterio- 
rum, Prioratuum, & domorum extra præfatum regnum & do- 
nium, præter rationabiles et moderatas corum exemplas, defe- 
rant, vel deferri procurant. 

Et licet ordinationum et ſtatutorum præſcriptorum pro- 
nunciatio et publicatio à Parliamento proximo præterito uſq; 
ad præſens Parliamentum apud Carliolum in octabis ſancti 
Hillarii, anno regni ejuſdem Regis Edwardi 35. certis ex cauſis, 
et ut cum majore deliberatione et maturitate procederent, re- 
manſerit in ſuſpenſo, Dominus Rex poſt deliberationem ple- 
nariam et tractatum cum Comitibus, Baronibus, Proceribus, 
et aliis Nobilibus et Comitibus regni ſui habitum in præmiſ- 
ſis de conſenſu eorum unanimi et concordi ordinavit et ſtatuit, 


ut ordinationes et ſtatuta prædicta ſub forma modis et condi- 
tionibus 
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tionibus ſupra contentis a primo die Maii prox' futur inantea 
inviolabiliter obſerventur perpetuis temporibus valitura: quod- 
que tranſgreſſores iplorum penis extunc ſubjaceant annotatis. 


The reaſon whercfoze this Parliament was holden at Carliſle, appeareth by 
the wzit of Parliament directed to the Lozds, viz.Quia ſuper ordinationem & 
ſtabilimentum tertæ noltra Scotiæ, necnon & aliis negotiis noc, & ſtatum regni 
noſtri ſpecialiter tangent ibis, apud Carliolum in octab' ſancti Hillarii proxim 
futur Parliamentum tenere, &c. 

There were two milchiefes befoze the making of this Act , but both of them 
tended to one end, vi: . the grievous oppꝛeſſton of Churches and Ponaſtertes; 
the one from the Pope, the other menttoned in the Pꝛeamble. 

Foz the firf,1n hoc Parliamento per majores graves depoſit fuerunt que- 
rimoniz de opprefſionibus Eccleſiarum, & Moraſteriorum rrultiplicihus, & ex- 
tortionibus pecuniarum per Clericum Pom ini Papæ, magiſtmm Wil” Tetta no- 
riter in regno inductum: pra'ceptum eſt eidem Clerico de aſſenſu Comirum & 
Baronem,ne de catero talia exequatur ; Foz the Bing and the Lo2ds adfudged 
tt uniuſt that the Pope ſhould take any pꝛoſit of the houſes of their foundatton : 
and therefoze this Aa dealeth not here with,but the L 02ds pzobtbited his collecoz, 
and left the party gti ved to his remedy by Pꝛohibitton, oz other remedy by law, 
as had been befoze,and after was uſed,as by the Recozds and anthozitics quoted 
in the margent (amongſt manp others which are wozthy pour reading,moze at 
large appcareth ard ſo much foz that firſt miſchicte. The other miſchtefe ap- 
pearcth at large in the P2eamble, wherein the Pope, having ſo great power over 
the Abbots and P3tozs aliens, dad a hand fo2 his owne bencfit, 

The Commons complat:1e againſt p2oviſions coming from Rome, where; 
by ſtrangers were enabled within this Realme to entoy Eccleſiafticall dig⸗ 
nities, xc. by meanes whercol dally almes was detayed the treaſure of the Realm 
franſpozted, the ſecrets of the Realme diſcovered, and the Clerkes within the 
Realm impoveriſhed; And that the Pope had in moſt covert wiſe granted to two 
new Cardinals ſundzy Eccleſiaſtical livings within the Realm, and namelp, to 
Cardinall P-2g0's above oc oo. Parks yearly tare : they therefo2e require of the 
King and L 0zds ſome remedy, foz that thepneither could, noz would any longer 
b:are thoſe ſtrange oppzeſions, oz elſe to help them to expell ont of this Realm 
the Popes power by fozce. The anſwer of the u ing was, that he underſtood well 
theſe mtſchiefes, and willeth,that between the Lozds 1 Commons ſome remedy 
micht be found, whereunto he might aſſent: hereupon the Lozds and Commons 
ſent foz this Ad of 35. E. i. upon the like complaint , thereby foꝛbidding, that any 
thing ſhould be attempted, oz bzought into the Realme , which ſhould tend to the 
blemiſhment of the Kings P2erogative, oz in pꝛeiudice of his Lozds 0z Com⸗ 
mons, and ſo at that time, upon conſidcratton had of this Ac of 35. E. 1. and foz 
further remedp,an Ac of pzoviſion was made, 

Allo the Statute of 2 5. E. 3. made againſt pzoviſions, reſervations. gc. recitcth 
this Statute of 3 5.E.1 .and grounded that Aa upon the ſame. So as this Ad (as 
pou map perceive) hath been of verp great and high account, And now let us per- 
uſe the wo2ds thercof, 


Ex gravi querela Magnatum, Procerum, et aliorum No- 


bilium regni. at is recited by the ſaid Act of 25. E. 3. that this Act of 25. E. . 
was made at the petition of the Comminalty of the Nealme and here it is ſaid, 
ex grari quetelg Magnatum, &c. and yet both ſtand well together; fo2 Knights 
ofthe Shire, and other Gentlemen of the houſe ol Commons are included under 
theſe wozds, aliorum * Nobilium : fog Nybilitas eſt duplex, ſuperior & inferior; 
ſuverior belongeth to the Lows of Parliament, and inferior to Knights and 
Gentlemen of name and bloud, who are in this Act termed Nobiles. 
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27 all.48. 14H. 
4+37- 22.E-4.44 
11. H. 7. 7 7. R. ⁊ 
cap. 12. 18-·R. 2. 
cap. 1-H. 5. cy. 


12.11 7 cap.6. 
accord, 


Rot.parl.17.F. 3+ 
ubi ſupra, nu · 59. 


De Aſportatus Religicſorum, 
Quod cum Monaſteria , Prioratus, & domus religio- 
ſæ, &c.] Bere is rehearſed the end of the crecion et religtous houſes, vir. ad 


lau dem & honorem Dei, & exaltationem lanetæ Eccleſiæ per Regem, & pro- 
genitores ſuos, & per dictos Magnates, & Nobiles, & eotum anteceſlores ſun- 
data ſuiſſent, &c. 


T Quidam eorum ſuperiores alienigenæ.] 3t appearcth tn a 


Parliament Noll, that the Clergy (whercof Þ3tozs aliens were part) had a thiry 
part of the poſleſions of the Realme, Theſe Abbots, P2tozs, and P;tozefſeg 
altens were iuſtly complained of, as by this ad appcarcth,and many times upon 
like complaints fatre pʒomiſes were made foz refozmation , but no amendment 
could be had, till they were taken away, and thcir poſſeſſions given to the King 
by Act of Parliament. See the Parliament Rolls of 4. H. 4. and 1.H. 5. 

Note, theſe Pꝛiozs, and Pztozeſſes aliens were Nozmans, and Frenchmen, 
and in time of warre with France, the King bp the common Law might and did 
ſetſe the poſleſſions of the Þ3tozs aliens within this N calm into his hands, with · 
out anp office, c. See the ſtatates of 7.R. 2. 13. R. 2. 1. H. 5. againſt Frenchmen 
and aliens, to recetbe 82 habe any Benefice in England. 

T In Anglia, Hibernia, Scotia, & Wallia.] Foz Scotland, . ſce 
divers reco2ds and anthozities in Law, Ror.Parl.Paich'21.F.1.ror.1. & rot,2. 
magnum placitum inter Regem de Norwey.& Regem Scat ix. Rot. Vaſc' 22. E. 
1 m. 23. Trin 25. E. 1. coram Rege, rot. 6. Nor ff. Robertus de Tony, &c. Mich. 
35. E. i. coram Rege, rot. 127. Scotia. 28. E. 1. the letters of all the Nobility of 
England in the name of themſelbes, and of the whole Comminalty in Pariin- 
ment aſſembled to the Pope, a Duplicat whercof under the ſeales remaine in the 
Exchequer, which we have ſeen, and a copp whercof we have. In the ſame pear 
reade alſo the Kings letters to the Pope, which Waliingham rehearſeth, pag. 49. 
and the Lozds letters, p2g.54. Reade alſo Walling. pag. 17. &c. where ma» 
ny moze Anthozs be cited, & pag. 31, 32-121, 138. & Matth. Weſim' pag. 420. 
428, 443,452, &c. Holl. fol. 110, 117. Policron. lib. 7. cap. 3 9. Stow, 303.Fox, 
269, 341. Rot. Parl. 14. E. 3. nu. 13. Stat. 2. & 42. E. 3. nu. 7. See in the Parlia- 
ment Rolls, in every Parliament petit iones Scotiæ. Rot. pat. 10. E. 3. 2. part 
comes Arundel, &c. Brit. fol. 2 5. a. b. 6. E. 3.18. 1. E. 3. 17. per Cant S. Rz. cont 
claim 13. 7. H.. corody 7. 13. Hen. 4 4. & 5. 8. Hen. 5. 4. 7. E. 4. 27. Forteſcue, 
fol. 17. Pl. com 126. Dyer 13. El. in manuſcript. 


© Diverla tallagia, cenſus, & impoſitiones inſolitas, graves 


& importabiles „&c.] See the expoſition upon the Statute of Magra 
Charta, cap. 30. when the King began to uſe the woꝛd of impoſition but here is 
the firſt ſtatute that we remember, wherein this wozd Impoſit ion was uſed: and 
obſerve well from whom it came; and therefoze hero theſe impoſi tions be called 
inſolitæ, and this wozd Novicer. &c.erpzelſeth ſo much: and becauſe they were un» 
accuſtomed and newly {mpoſed, thep were gcaves and importabiles, and againſt 
the lawes and cuſtomes of the Realme. 

Contra leges & conſuetudines dicti regni.] Hereit appea- 
reth, that tallages, aeſements, oz impoſittons, ſet by any ſupertonr, loꝛreiner 
oz other, © ccleſiafticall oꝛ Tempozall, upon his infcrtour, oz any other, though 
they have never ſo faire pzeterts, as to recover the holy Land, xc. are againf the 
law and cuſtome of the Kingdome of England. 

And here it is to be obſerved, how this A hath fnce the : 7, yeare of E. 3. 
been dealt withall; foz at that peare a bzanch of this Statute was recited , that 
fozbad that any thing Could be attempted oz bꝛought into the Realme , which 
ſhould tend to the blemiſhment of the Kings P zcrogatibe, oz in pzeiudice of his 
Loꝛds and Commons, which now fs wholly omitted, 

Accipe nunc horum inſidias, & crimire ab uno 
Diſce omne: 


Minuitur 
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© Minuitur cultus divinus, &c.] Chat Aas of Parliament have 
been made at the petition ſometime of the Nobles , many times of the Com: 
mons, and of the Lozds and Commons in cauſes C ccle ſtaſticall fo2 the honour 
of God, foz advancement of divine wozſhip, fo2 the inſtructton ol Gods people, 
and maintenance of wozkes of piety, and the like, appearcth in this ad, and 
in many other As of Parliament: foz Reges qui ſerriunt Chriſto, (ac iunt le- 
ges pro Chriſto. Toonit the ancient Statutes made in Parliament befoze the 
Conqueſt of Paſter Lamberts edition, we will recite ſome few which ſhall lut⸗ 
fice in a matter ſo frequent and evident, W. 2. 1 3.E.1. cap.43. 21. E. 3. fol. Co. 
the Bichop of Noz wich his caſe, 5. E. 3. cap. 22. 25. E. 3. Stat. de proviſoribus, 
27. E. 3. cap. 1. 36. E. 3. cap. S. 3 8. E. 3. Stat.⁊. cap.i. & cap. 4. 45. E. 3. car. 3. Rot, 
Parl. 5 1. E. 3. nu. 13. 3. R. 2. ca. 3. 7. R. 2. cap. 1 2. 1 2. R. z. ca. 1 5. 1 3. R. 2. Stat. 2. 
cap. 2. & 3. 16. R. 2. cap. 5. 2. H. q. cap. 3. & 4. 4. H. 4. cap. 1 2. & 1 3. 6. H. 4. cap. 1. 
7. H. 4. cap. 6. & 8. 9. H 4. cap. S. 1. H. 5. cap. 5. 3. H. 5. cap. 4. 2. H. 5. cap. 3. 2. H. 
5. Stat. 2. ca. 2. 4. H. 5. ca. 6. 3. H. 7.cap.6õ. 11. H. 7.cap.S. and generally, all Sta⸗ 
tutes that take away pꝛiviledgo and benefit of Clergy and Dancuary, 


dic quod olim in uſus pios, & ad divini cultus augmen- 11 if. 


tum charitativè fuerat erogatum, nunc in cenſum reprobum eſt 


converſi um.] It it be obſerved of whom they are ſpcken;theſe wozds are ſharp 

and bitter: fo2, as a rep2obate ts abjectus & crearus diabolo, ſo a repꝛobate ſenſe 

is an abtect and damned ſenſe,and the like is frequent in Parltaments when any 

thing is attempted 02 done againſt the honour of God , the pꝛerogative and dig⸗ 

nity ofthe King, the lawes of the Realme 02 the Common wealth. Rot. Parl. 
The Pope, foz divers uſur pat ions, is called the common enemy fo the King * 18. b. 3. Stat 

and the Realme. nu. 38. Vid. 17. E. 
By bzocage and unlawfull meanes the Pope recetvethſo much ol Occleſia - 

fticall dignities in this Realme , as is moze then the Kings warres, who then „ E. 3 can, 

was, and of long time had been in an open and chargeable warre with France. . 
Note in the Roll of Parliament of the Statute of Pꝛoviſoꝛs, there are moze © Rot patrl 50. E. 

ſharp and biting wozds againſt the Pope, then in the pzint , a myſterie often in 3 ry 2x * 

ule, but not tobe knowne of all men. A 
That the bꝛocars of the ſinfull City of Rome foz money pꝛomote many Cat+ Nor parl. 51. E. z. 

tiles, being altogether unlearned, and unwozthy,to a thouſand Parkes livings nu. ;. 3. R. 2. 

yearly, where the learned and wozthy can hardly obtaine twenty Parkes, where⸗ <2-3. & Rot. parl. 

by learning decapeth. —— 


De concilio Comitum, Baronum, Magnatum, Procerum, ae 


& aliorum Nobilium, & regni ſui Comitatuum in Parliamen- <vtomes inno- 


duct ot new into 

0 ſuo, GCC.) Here the Pꝛelates are omitted, and this Statute was made by — 2 of 
the King,the Nobles,and the Comminalty: and it is obſeced,that therefoze this is 1 1. 
no Ac of Parliament, and foz anthozity the Roll of Parliament in 21.R.2. is 
cited, where it is ſaid, that divers judgements were heretofoze undone , ſoz that 
the Clergy were not p2cſent. To this ſome have anſwered, that a Paxltament 
may be holden by the King, the Nobles, and Commons, and ne ver call the Pze- 
lates to it: But we hold the contrary to both theſe, and ſhall make it manifeſt by 
Recozds of Parliament, wherein foz the better underſtanding hereof, we will 
obler ve this o2der : firſt that the 3Biſhops ought to be called to Parliament: ſe- 
condly, where As of Parliament are good without them: and laftly,that this I 
of 35. E. 1. is an Aa of Parliament. 

To the firſt, cverg Biſhop hath a Barony, in reſpect whereof, ſecundum le. 
gem & conſuetudinem Parliament i, he ought to be ſummoned to the Parliament 
as well as any of the Nobles of the Realme : And likewiſe 26, Abbots, and two 
Pꝛioꝛs had Baronies, and thereby were = Loz0s of Parliament; and _ 
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Doi ſclauſan. 
11. f.. 2. m. 25 


dec Vet-Magn- 
Chart. z part 
ol 56. 


Dori. clauſ. 15. E. 
2 m. 13. in ſche- 
du la. 


1. E- 3. cap. t. 


2 R. 2. Ut. 2. ca 3 
Nade the Statute 
at lan c · 


Rot. parl z. R. 2. 
nu. 3 8. & 40 
Sce 7. R 2. ca. 1 2. 


Rot. parl 11 


De A Portatis Neligiiſorum. 


the Bonaſterics were diſſolded the Lo2ds Houſe loft fo meny members that had 
voices in Parliament. But ſeeing it was done by auti;ozity of j. atitament , it 
was no impeachment to the pzoceedings in Parliament. 

To the ſccond, if they voluntarily abſent themſelves , then may the Ting. the 
Nobles and Commons make an Ac ot Parliament without them as where any 
offender ts to be attainled of high treaſon , oz fclony , and the Biſhoys abvſcnt 
themſelves, and the Ad p2occed, the Act ie good and perfect. 

L ik: wiſe if they be pzcſent, and reluſe to give any voices, and the da pꝛececd, 
the A of Parltament is good without them. 

Alſo where the voices in Parliament ought to be abſolute, either in the affirme- 
tive oz negative, and they give their voices with limitation oz condition, and the 
Act pꝛoteeds, the Ac is good;foz their condittonall voices arc no voices, 

Of every of theſe we will pzoduce examples out ofthe Recozds and Rolls of 
Parliament. 

At a Parliament holden a die Nativitat is Sancti Joharnis Baptiſtæ, in 3. ſe- 
ptman2s anno 15. E. z, the Pꝛelates, Countes, Barons, and Commons of the 
Realme charge Sir Hugh Spencer the father Carle of Wincheſter , and Hugh 
his ſonne Carle of Gloceſter with many high and hainons offences, as the da 
called ei ium Hugonis Leſpencer patris & fili; the Earles and Barons, Peeres 
of the N calme in the pꝛeſence of the Bing pꝛonoun ce ſudgement againſt them. 
as bp the Act appeareth: And alter at a Parliament holden at Yozk.a die Paſch' 
in z. lep imanue, the laid iudgement and attainder ag ainſt them (by dhe Kings 
exoztitant iv our towards them, whoſe favourites-ty2p were) was adnulled; ond 
one of the cauſes was, foz that the ſad iudgement was given without the Pzes 
lates, whereas the ſame being an Ja of Parliament, and ent-red into tie F ar⸗ 
liament M oll, as other ces at that Parliament were, and the conſcnt of the Bi⸗ 
ſhops doth manifeſtly appeare, ſoꝛ that they were parties to the charge and at. 
ter it was adiudged bp authozity of Parliament, that the ſafd fudgement a» 
gainſt them was good, and confirmed the ſame ; ſo as they that beheld but on the 
outſi de of the adnullat ion, and looked not into all parts of the fozmer àd, and 
kuc b nol the Ac of 1.E. 3. might ſap, as the Commons ſaid, as ts afozcla(d, in 
. N.. 

At the Parliament holden in the third peare of king Richard the ſecond, a Bii 
was erhibited againſt the Clergy with many bitter wozds , foz the ill diſpoſing 
of the Dignittes, Offices, Parſonages,Canonrirs, Pꝛe bends, and other Bene» 
fices, whereof they were Patrons, and were in their ait, whercof many fucons 
ventences followed: the Biſhops and other Pꝛelates taking great offente at this 
15M, abſented themſelves, whereupon the Ltng,upon the complaint of his Com⸗ 
mons, by the advice and common allent of all the Lozvs Zempozall, paiicd the 
Bill. 

In the ſame Parliament ercat complaint was made of the cxtoztions com» 
mitted by the Biſhops and their Officers; and thereuvon a Bill was tramed that 
Juſtices of Peace might enquire thereof, and a ſoʒme of a Comiſſion deſired 
tobe enacted; the Pꝛelates and Clergy made their pꝛote ſtation expꝛelly againſt 
the ſaid Bill, to heare cxtoztions, ac. tending to the blemiſhtng of the liberty or 
the Thuich, xc. whereunto it was replyed foz the Bing, that neither fo2 ther ſaid 
p2otcſtatton, noz other wozds in their behalfe , the Bing would not ſtay to grant 
to his Juſtices in that caſe, and all other caſes, as was uſed to be done in times 
paſt, and was bound to doe by vertue of his oath done at his Coꝛonation, where? 
upon the ad and fozme of a Commiſſion paſſed as was de red. 

At the Parliament holden in the 11. ycare of Richard the ſecond, in the begins 
ning of the Parliament hoden in that peare the Archbiſhop of Canterbury made 
openly in the Parliament a ſolemne pꝛoteſtation foz htmſelfe, and the whole 
Clergy of his Pꝛobince, which he deſtred might be entred , and ſo it was: toe 
effect whereof was, that albeit they might lawfully be pꝛeſent in all Parliaments, 
pct fo that in this Parliament matters of treaſon were to be cutreated * 
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at by the Canonicall law thep ought not to be pzcſent ; they therefoze abſented 
themleives, laving their liberttes therein otherwiſe : The like pꝛote ſtation did 
the Biſhop of Dureſme and Carliſle make. At which Parliaments divers ſta- 
tutes were made, nothing concerning life oꝛ member, as the 7,Chapter concer⸗ 
ning Perchants, the 8. Chapter touching Annutttes, the 9.Chapter againſt new 
Impoſitions, the 11. concerning keeping of Alles, ac. all which were good and 
perle tatutes, and pet the Pzelates aſlentednot to them. 

At the Parliament holden in the 13. peare of Richard the ſecond, when the two R.2-cap.2 
Bills were read, the one intitled a Confirmation of the ſtatute of pzoviſo2s, and 1 W cafe. 3. 
the kozleiture of him that accepteth a Banefice againſt that ſtatute; the other in⸗ d. 1 II. 5. cc. 7. 
titled the penalty of him that bzingeth in a ſommons oꝛ ſentence of excommunt- 
tatton of the Pope againſt any perſon upon the ſcatute of P2oviſozs , and of a 
Paclateexccuting it, both which Bills tended to reſtraine the Popes authozitp, 
which he clatmed in diſpoſing of Ecclefiafkicall pꝛomotions within this N calme, 

The? Archbichops of Canterbury and Yozke foz the whole Clergy of their pzo- ** ... 
vinces made their ſolemn pzoteſtations in open Parliament, that they in no wiſfſe 
meant 02 would aſſent to any ſtatute oz law in reſtraint ofthe Popes anthozity, 
but utterly withſtood the lame, the which their pzoteſtations at their requeſts 
were inroiled, and pet both Bifls paſſed by the King, Lozds, and Commons, 
which are in pzint, 
Dee the ſtatute of 16. R. 2. and many others; cy <P; 
| It isenaced by the King, Lo2ds Tempozall, and Commons, that no man 777, ten 
ſhould contract o2 marry himſelte to any Qucen of England, without the ſpeciall "TAs 
licence and aſſent of the Bing, on paine to loſe all his goods and lands, 

The Biſhops and Clergy being pzeſent, aſlented to this Bill, as farre fo2th 
as the ſame ſwer ved not from the Law of God, and of the Church, andſo as the 
lame impoꝛted no deadly unne, this was holden no aſlent; and therefoze it ws 
enacted by the King, Lozds Zempozall, and Commons, and ſo ſpectally entred, 
omitting the Pzclates. 

And thus much as concerning the ſecond Article ſhall ſuffice, 

As to the third point, when an Act is ſpecially entred, that it was enacted by Ror-Patene- 
the king, the Loꝛds Tempozall, and Commons, it mult be intended, that the 7+: e 
Biſhops abſcnted themſelves, 02, if they were pꝛeſent, pꝛoteſted againſt it, oz j Ree 
gave ſuch voices as were contra legem & conſuetudinem Parliament i. And fog 25 E. 3. flarunic. 
this Ac of 35. E. 1 in Letters patents made within 8.pcares after this ſtatute, aby the Re- 
tt is affirmed to be an Ad of Parltament by foure Aas of Parliament in the 4, cd of Va lia- | 
and 5. and 25,yeare of E. 3. the ſame is holden foz an Act of Paritament, and ſo it 7 E.. 
is in 13. K. 2. cav.2. ſtat. 2. 40% Ab 14 

27 H. 6. annui- 


J Cenſum aliquem per ſuperiores, &c.} This bzanch is plaine, tic 43. 
ard needeth no expoſition. 


Conſiderata qualitate delicti, & regiæ prohibitionis pen- 


ſato contem ptu, graviter puniatur.] That is, by fine and impziſon- 
ment, accozdiag to the quality of the offence, 


T Ne de cætero tallagia, &c ] Hereby are all ſuch tallages toꝛbioden. 


Et hoc ſub forisfactura omnium, quæ in poteſtate ſna ob- 


tinent, & forisfacere poterunt in futuro. ] This ts the like fozfeiture vid. Nat. de mo- 
as is given by other ſtatutes in caſe of Prxmunire,v17, the fofeitnre ol his lands, neta neg _ 3 
which he may fozfcit, and of his goods, and to be impꝛiſoned at the will of the Mary. _ 
king, ; cap. L. : 

{ Quod Abbates Ciſterc & Prxmonſtr' ordinum, &c.] 


This bꝛanch as it hath been reſolved) ts impoſſible , and inconvenient to be 
| | Ffff 2 obſerved : 
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Lib. g. ſol 118. 
Doct. Bonhanis 


caſe. 


Bract lib. 1.cap- 


Prov. cap. 8. 
ver. 1 5. 
Ela. cap. 10. vex.ĩ 


De Aſportatu Nellgioſorum. 


obſerved : impoſlible,becauſe it is hereby enaded that the common ſeale. gc. only 
be in the cuſtody of the Pꝛioʒ, and of ſoure of the wozthieſt and diſcreeteft of the 
Covent.ſealedup with the pꝛivate ſcale of the Abbot, ec. and if any wziting, ic. 
ſhould be ſealed with any other ſeale then with the ſaid common ſcale ſo (as is a+ 
fozeſatd) kept in cuſtodp,it ſhould be votd, xc. foz if tt be kept in cuſtody under the 
ſeate of the Abbot, then no wziting can be ſealed by the Abbot , and ifthe 4bbot 
taketh it out, and ſeale, ec. then ia it not kept in cuſtody under his p2ivate ſeale ; 
and therefoze it was reſolved by the whole Court of the common Þlcas,that this 
bzanch,being impoſſible to be obſer bed, is void; the Court alſo reſolved, that it was 
inconvenient : foz they ſatd, that if the ſtatute ſhould be obſcrved, every deed that 
paſſed under the common ſeale might be undons by a mple ſurmiſe, ec, 

Bracton faith, that Lex eſt ſanctio juſta, jubens honeſta, & prohibens con- 
traria; ſo as overy law malt have thzee qualtttes: 1. it muſt be juſa : 2. jubens 
honeſta: 3. prohibens contraria. And if it be juſta, it muſt have five pꝛoper · 
ties: 1. it muſt be poſſibilis, 2. neceſſaria, 3. conveniens, 4. manifeſta, 5. nullo 
privaro commodo, ſed communi utilitati edita. And this is grounded upon 


n Legum conditores juſta decernunt. Ve qui condunt leves iniquas,& 
{cribentes injuſt it iam ſcripſerunt. 


Cæterum intentio Domini Regis non exiſtit, &c. ] Bytbts 
bzanch the power of viſitation ts reſerved with thzee reſtrictions oz limttations: 
1. Juxta officii ſui debitum, 2. in his duntaxat, quæ ad obſerrantiam regularem, 
& ordinis ſui diſciplinam pertinent: 3. proviſo quod, & c. nihi!, &c. extra præ- 
fatum regnum, &c. deferant. 

Et licet ordinationum & ſtatutorum, &c. a Parliamento 
proxim' præterito.] That is, at a Parliament holden at Weſtminſter, 
die Dominica prox poſt feſtum ſancti Mathiz Apoſtoli, in the 33. peare of E. T. 

Cum majore deliberatione et maturitate procederent.) 
Accozding to the ancient rule. Deliberandum eſt diu, quod ſtatuendum eſt ſe- 


mel. 


Statutum 
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Statutum de frangentibus Priſo- 


nam editum Anno 1, Edw.2, 


— 


E priſonariis priſonam frangentibus, Dominus Rex 

vult et præcipit, quod nullus de cætero, qui priſonam 
fregerit, ſubeat judicium vitæ vel membrorum pro fractione 
priſonæ tantum, niſi cauſa, pro qua captus et impriſonatus fue- 
rit, tale judicium _— {1 de illa ſecundum legem et conſue- 
tudinem terræ fuiſſet convictus, licet temporibus præteritis 
aliter fieri conſuevit. 


At a Parliament holden af Meſtminſter in Cro' Aſſumpt ĩonis beatæ Mariæ, Inter placita & 
anno regni E. 1 · 23. the like Ad of Parliament was made with the like title as wem. coram Po- 
this is. tot idem verbis; and therefoze it may be, that it was recited and aſfirmed _ Rege, anne 
—— holden in 1. Ed. a. whteh onely is mentioned in our pꝛinten 

ookes, 

It appeareth by our ancient Anthozs ofthe Law, that if a pꝛiſoner, whatſoe- Brac lib. 2. ſol. 
ver the cauſc was lo which be was committed, had bzoken the Kings pafſon,and 110 176 
eſcaped out. it was felony ; becauſe. intereſt reip. ut carceres ſint in tuto: but pet ft St nf pl —_ * 
mult have been an acnall bzeaking of the pꝛiſon; foz if the dooze had bern open, 
and he had cone out, oz if others without his pꝛibity had bzoken open the pziſon 
dooze, tc. and he goeth out, and eſcapeth,oz if the Gaoler himſelfe had let him out; 
in theſe caſes it had been no felony , becanſe the pꝛiſoners did not actually bzcake 
the pꝛiſon. And ſo it is of a felon that is under cuſtodp of the Kings officer 
(which is an impꝛiſonment in Law) and divers men doe reſcue oz take him by 
fozce out of the cuſtody ol the Kings officer,this is felonp in them all by the com 
mon law, And ſo doth Huſſey chicfe Juſtite repozt the caſe; that in the ratgne of . H 7. ſol. Ca. 
Ed.. when he was Attoznep, it was rcſalved by h illing chiefe Jnſtice, Choke, 
and the Judges, that the reſcous ofa felon, to take him out of cuſtodp and p2ifon, 
was alwates felonp by the common law, but of the pziſoner himſelfe it was 
not, ic. which muſt of neceſſitp be intended, when other men did reſcue him, 03 
bzake open the p2iſon wtthout his pꝛivity and theſe wozds in the repozt (ranque 
leſtatute fuir fait H frangentibus priſonam) ought tobe omitted. 

Fozaſmach as every man deftreth to be at naturall liberty, the Pfrroz com» 
plaines of the common law in thts point, and ſafth, A buſion eſt a rener efcape de Mirr cap. f. S. 7. 
pri ſoner, ou debruſerie del Gavle pur peche mortell, car cel ufage neſt garranc 


g 5 Oo e . 4 1. aſſ. p. S. n 
per nul ley, ne in nul pa:t ef? uſe ſotique in ceſt Realme, & en France, eins eſt 3. — 
leu garrant ie de ceo faire pet la ley de nature. Hoc ille. ron. 312. 22. E. 3. 


3 1 ibid. 25 t. 
Nullus de cætero qui priſonam fregerit.] Nota aa he that is in the C 11.E-2-der.173. 
Stockes, oʒ under lawfull arreft, fs ſatd fo be in pꝛʒiſon, although he be not intra F 2 27 
parietes carceris : and therefoze this bꝛanch extende ti as well to a pztſon in law, . .f 4. 
as to a pꝛiſon in deed. b Albeit divers L 02ds of liberties have cuftody of the pzi- brit. 7 2. f. Hl. 4. 
ſons, and ſome in fee, pet the pꝛiſon it ſelfe is the Kings pro bono publico ; and ap. 10. 
therefoze it is to be repatred at the common charge: foz no fabled can have the * * 
pꝛilon tt ſelte, but the King only: And therefoze Britton, nbi ſupra, ſpeaking of 1 5 


the Kings pziſon, both include all pꝛilons. Foz that which was called 2 — 1. E. 6. Cp. U a. 
ops 
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1. aſſ. p. 6. 3-E 3 
coron. 33 3. Fitz 
Juſtice of Peace, 
fol. 23. 
15H. 7. 1, 2. 

Pl. com. fol. 13. 


1. H. &. 4. 9. E. 4. 


26. Sec W. 2. 


cap. 34 Rot. pal. 
au. 3. II. G. nu. 60. 


Vid. 4. El- cap. 1 


Rot. parl. 2. H g. 


nu. 18. Sir John » 


Mortimers caſe 
declared in Par- 
liament to be 
treaſon. 
2-H.6.cap-ult. 
in print. 
Stanf.pl.coron- 
32-f. 


Vid. Stanf.pl.co- 


ton · 197. b. 


1. Mir. the fit 
Statute. 


See Magna 
Charta, cap. 29. 


De frangentibus Priſonam. 
hops pziſon, ſee the ſtatutes of 23. H. S. end 1. E. 6. This leger it ) is intended 
an actuall bꝛeaking of pꝛiſon, as hath been laid. 

If the Sherife have a Capias upon an inditement of felony againſt 4. end 
coming to arreſt him, is ſo diſturbed, that he cannot arreſt him, this ts no fclenp; 
foz A. was ne ver in p2iſon : and therefoze pʒiſon in that caſe could not be bzoken. 

In ſome caſes it is lawfnll fo2 the pziſoner to bzeake pꝛiſon both at the cem- 
mon law, and notwithftanding this atute : As if the pꝛiſon be ſet cn fire, either 
by lightning oz otherwiſe, unleſſe it be by the paolty of the pꝛiſoner, he may bꝛeak 
pʒiſon foz ſafeguard of his life. Et fic in ſimilibus. Foz, Quodeumque aliquis ob 
tutelam corporis ſui fecerit, jure id feciſſe videtur, But it muſt be ineritabil is 
neceſlit as. 


T Subeat judicium vitæ vel membrorum. ] Theſe wozds at the 
making of this Ac extended as well to treaſon as to felony. In 2,H.6. it was 
enacted to continue till the next Parliament,. that if any be i::dited, appealed, oz 
taken foz ſuſpicion of high treaſon, and bzeake the ſame pziten, it ſhould be high 
treaſon, And the reaſon of that Ac was, becauſe that by the ſtatute of 25.Ed. 3. 
de proditionibus, no other offence then is therein mentioned can be ad{udged 
high treaſon untill it be declared by Act ol Parliament And therefo2c that Ac of 
Parltament being in the negative, tf a man be indited oz appcaled foz high 
treaſon, and bzeake the p2iſon, this bzeaking of pziſon is not high treaſon , till it 
be ſo declared by Parliament, becauſe ſuch offence is not mcntfoncd in the A of 
25.E.3. and therefoze accozding to the Ad of 25. E. 3. it is ſo declared by the Ja 
of . H. 6. And pet the reſolu!ton of the Judges in 1 H. 6. is good law: foz there 
the caſe is. that a man outlawed of fclony was in pziſcn in the Kings Bench. in 
which pꝛziſon he knew that certaine perſons were there committed foz high trea⸗ 
ſon, and bzake pʒiſon, and carried and led out the pziſoners that were there in 
Gaole foz treaſon ; and ſecing there be no acteſſaries in high treaſon, this was 
an abetting and aiding of them foz their eſcape , he knowing them to be tmpzifo: 
ned foz high treaſon ; and thereof he was indited, and arraigned, and pleaded not 
guilty, and was found guilty, And it was adiudged by all the Juſtices, that bee 
was a Traitoꝛz, and was dzawne and hanged, which are the woꝛds of the bocke, 
And the pꝛincipall end of this caſe was to pzove, that a man attainted of ſelony 
might be indited, arraigned. tried, and adiudged foz high treaſon, foz the benefit of 
the King, and the odiouſneſſe of the offence , and the ſcope and end of the caſe is 
ever to be obſerved ; foz in that caſe it muſt be alſo intended, that the treaſon was 
committed befoze the felony, And it is to be remembzed, that the Natute of 
1.Mar. doth not onely repeale all treaſons,but all declarations of treaſon made by 
any Ac of Parliament, ſince the ſatd Ad of 25. E. 3. A man impꝛiloned foz pettt 
larceny, oz foz killing of a man, ſe defendendo, oz by mfsſoztunc, and bzcake pzts 
ſon, it is no felony, becauſe he ſhall not foz the firſt offence ſubite judicium virz 
vel membri. Et fic de ſimilibus. 


C Niſ1 cauſa, &C.] This Ac ſpeaking of a cauſe , is fo be intended of a 
lawfull cauſe ; and therefoze falſe impʒiſonment ts not within this Ac. 
Impꝛiſonment is a reſtraint ofa mans liberty under the cuſtody cf another. by 
lawfull warrant in deed oz in law. Lawfull warrant is, when the offence appea* 
reth by matter of recozd, oz when it doth not appeare by matter of recozd. By 
matter of reco2d, as when the party is taken upon an inditement at the ſuit of the 
King. 0z upon an appeale at the ſuit of the party. When it doth not appeare by 
matter of recozd, as when a felony is done, and the offender by a lawtiuil Mirtt- 
mus is committed to the Gaole fo2 the ſame. But between theſe two caſes there 
is a great dfverſitp:foz in the firſt caſe, whether any felony were committc>,02 no, 
if the offender be taken by fozce of a Capias , the warrant is lawful! ; and if hee 
bzeak pꝛiſon tt is felony, albeit no felony were committed. But in the other caſe, if 
no felony be done at all, and pet he is committed to pziſon fo2 a ſuppoſed fclony, 
and bzeake p;iſon, this is no felonp , foz there is nocauſe ; and the woꝛda of = 


De frangentibus Priſonam, 


Aci are. Ni cauſa, pro qua capris ſuerir, tale ;ndicium requirit. So as the conſe 
muſt be lk, and not feigned ; ſoꝛ things leigned require no ttdgement, 

Af A. give b. a moztfall wound, foz which A. is connmttted to p2iſon,and b2cak- 
eth p2tſon, B. dyeth ol the wound within the yeare, this death hath relation to the 
ffroke ; but becauſe relations are but fiafons in law, and ficntons are not here in⸗ 
terided, this eſcape is no fclonp, 11.H.4.11.Plowo.ccm. 301. Coles cale. 

Secing the weight of this buſinc ſle touching this point, to make the cſcape ct- 
ther in the party, oz in the Gaoler fclonp , dependeth upon the 12wtuinclle of the 
Mittimus, it hall beneceſary to ſay ſomewhat hcreof : I irſt, it mult be in wi 
ting in the name, and under the ſeale of him that makes the ſame. expꝛe lling bis 
office, place, and authoꝛity, by fozce whcreot he maketh the Mitt imus, and ts to 
be directed to the Gaoler, 02 Keeper of the gaole o2 pziſon, 2. It muſt containe 
the cauſe (as it expzeſlp appeareth by this Act, nin causa pro qua captus, &c,) 
but not fo certainly as an inditement ought , and pet with ſuch conventent cer⸗ 
tainty, as it may appeare tudictally , that the offence te ;udicium requirir as 
pro alta prodit ione, vi. n pertor.m Domini Regis, oꝛ pro contrataduta magni 
ſigilli Domini Regis, &. 02 pro cont ra fraetura mona; a Domini Regis „ 02 PIO 
parva prodit ic ne, viz. pro morte (taiis) magiſſ ri ini , 02 pro felonia, viz- pro 
morce ta'is. &c. 02 Pro hu glar ia, oz robberia, &c. 02 pro felo nia, viz. foʒ ſteal⸗ 
ing ol a hozſe, 4c, 02 the itke, fo as it map in ſuch a generality anpc are tudict ally, 
that the offence tale ſudicium requirir. Ind this ts pꝛoved both by reaſon and 
authozity. By reaſon, gt ſt. loʒ that it is in coſe of felonp, quæ induc! ut imum 
ſupplicium; and there ſoꝛe ouꝑht to have convenient certainty, as is afozcſaid. 
2. Allo it muſt have con ventent certainty, ſoꝛ that a voluntary eſcape is fclonp in 
the Gaoler. 3. J(the Miet imus ſhould be good generally po felonia , then as 
the old rule is, gnotant ia Judicis foret calamitas innocem 1s ; koʒ the truth of the 
caſe map be, that he did ſteale Charters of land, oꝛ wood growing, 02 the like, 
which in la w are no fclonics : and therefoze in reaſon in a caſe of ſo high nature 
concerning the lite of man, the convenient certainty ought to be ſhewed. 

By Anthoztty. The conſtant fozme of the indttement in that caſe foz eſcape 
either by the party, oz voluntarily ſuffcred by the Gaolcr is, that he was arreſted 
pro ſu pic ine cujuidaui teloniæ, viz, pro morte cujuldam M. N. tclunice inter- 
fe cti, oꝛ the like foꝛ the inditcment muſt rehearſe the effect of the Mittrimus, 
which directly pzoveth.that the cauſe in ſuch a generall certainty ought to be ſhew⸗ 
ed. Vid. 2 5. E. 3. fol. 4 2. 

Alſo if a man be indited of treaſon, oꝛ indited oꝛ appealed fo2 felony, the Capias 
thereupon, whereby the party is to be arreſted, compzchendeth the cauſe, A for- 
tor! the Mitt imus, whereby the party ie to be arreſted having no ſuch ground of 
recoꝛd as the Capi25 hath, muſt, purſuing the e ffed of the Capias, comp2chend 
the cauſe in convenient certainty, + 5.1--3-tol. 42. pl. 3 2. there ouaht to be a cer» 
faine cauſe : and in th: ſame tcafe, p!.3 5. in caſe of bzcaliing of pʒiſon, the cauſe of 
the impziſonment ought to be thewed, 

Ik a man be indited, quod telonice fregit prijonam. &c. generally,it is not 
good; fo2 the inditement ought to rehearſe the ſpectalty of the matter acco2ding 
to the ſtatute, that he being impꝛiſoned loz felonp, c. f egit p; riſonam. Ae have 
quoted many other bookes. which though they be not ſo certainly repozted, as 
might have been wiſhed, yet the iudicious Readcr wtil gather fruit of them. But 
ſce befo:c theexpoſition of ang Charta, cap. 29. verb", Aut per legvem terre, 
and obſer be well the wozds of the weit of Habeas corpus, foʒ a direct pzooke that 
the cauſe ought to be ſhowed. : 

Laſtly, fcc hercatter in the expoſition of the ſtatute of Art ĩculi cler?, the reſolu⸗ 
tion of all the Judges of England, the anſwer to the 21. and 27.obicaions, which 
we will in no ſoꝛt abzidge loz the excellency thereof, but referre pou to the foun- 
talnes themſelves. 

Hercupon it appearcth, that the common UW arrant 02 Mitt imus fo anſwer fo 
ſach things as ſhall be obicco againſt him ts utterly againſt law. 


Now as the Mittimus mutt contatne the cauſe, ſo the concluſion muſt be nn 
ding 
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ding to law, viz. the pziſoner ſafely to keep, untill he be dclivercd by due oꝛder of 
law, and not untill he that made it (hall give other ozder, oz the like. 

And if the Warrant be not lawfull , i the Gaoler ſuffcr ſuch a pꝛiſoner to 
1.6% eſcape voluntarily , it is no felony in him. But admit the Warrant be lawſull, 
7.6. and in particular foz felony, and the O aoler ſaffcr him willingly to eſcape, untill 
the pziſoner be attainted, the Gaoler ſhall not anſwer to the cſcape , though the 
patſoner be indited; foz the felony of the pʒiſoner ſhall not be trycd between the 
King and the Gaoler , becauſe the pziſoncr is a ſtranger thereunto. But if the 
Warrant be lawfull, and there is a felony done, and one is lawſully committed 
foz the ſame, if he bzeake pꝛiſon, he map be indited foz that eſcape befoze he be at 
tainted of the offence, becauſe he is party, And albett the O aoler be de facto, & 
non de jure, pet hall he be charged foz the eſcape. 

And certainly this law of Niſi can(a, &c. agreeth with that fudictall ſaping of 
Felix in the holy hiſtozp, Sine ratione mihi videtur mittere vinctum, & caulas 
ejus non ſigniſicare. And whatſoever Felix was, pet accozding to that old rule, 
Veritas a quocunque dicitur, a Deo eſt. 


|| Tale judicium requirit. | If a man be committed by lawfull Wars 
43.E-3.cor.454. rant foz ſuſpicion of felony done, if he bzeake pziſon , he map be indited foz that 
44-afl.1 2. eſcape, albeit the commitment be foz ſuſpicion of felony , and pet no iudgement 
Kot. Parl. z.H-6. can be given againf him foz ſuſpicion, bat foz the felonp it ſcife whereof he is 
age 16.5ir John ſuſpected; andſo be many p2eſidents, 
:1H6.,, Andalbett the wozds be in the pzeſent time, pet il a felony be made after by 
1.Mar-Dyer 99. Parliament, it is within the pzoviſion of this ſtatute, 
Foz other matters concerning eſcapes, pou map reade the learned Treatiſe of 
Jultice Stanford, pl. coron. fol. 30, 31. &c. which need not here to be inſerted. 


39.1.6. 33. 


Act. Apoſt ca. 25. 


vex- 27. 


— — — — — — 
— — — — — — _ 


Statutum 


esse see 


Statutum de militibus editum 
Anno primo Ed w. z. 


— 


7 wzit King Edward the ſecond granted in the time of the Parliament, 
4 and cauſed it to be entred ofrecozd ;and therefoze is here ſtiled by the name 
of a Statutc oz Oꝛdinance, and the very frame of the wꝛit doth pꝛove it to be no 
= — rg : but let us take the fozd as we find it, and peruſe the wozds 
thereok. 


Ominus Rex conceſsit, quod omnes illi qui milites eſſe 

debent, & non ſunt, & diſtricti fuerint ad arma militaria 
luſcipienda intra feſtum natalis Domini, habeant reſponſum 
ad prædicta arma militaria ſuſcipienda uſque in octab ſancti 
Hilarii fine actione: & extunc diſtringantur, niſi interveni- 
ant. 

tem conceſsit quod fi aliquis queſtus fuerit in Cancella- 
ria, quod diſtrictus fuerit, &c. & non habeat . li. terræ in feo- 
do, vel ad terminum vitæ ſux, & hoc velit verificare per patri- 
am, tunc diſcretis & legalibus militibus de Comit᷑ ad prædi- 
ctam inquiſitionem capiendam ſcribatur. Et ſi per illam in- 
quiſitionem ita fuiſſe conſtiterit , fiat ei remedium, & ceſſet 
diſtrictio. 

Item ſi aliquis implacitatus fuerit de tota terra ſua, vel 
etiam de parte ejuſdem, ita quod reſiduum non ſufficiat ad yas 
lentiam xx.li. & hoc poſsit verificare, tunc ceſſet diſtrictio, 
donec placitum illud terminetur. 

tem ſi quis eorum teneatur in certis debitis atterminatis 
ad Scaccarium, ad certam ſummam inde percipiendam per 
annum, & reſiduum terrarum ſuarum ultra prædictam ſum- 
mam valorem x. li. annuarum non attingat, ceſler diſtrictio 
donec prædictum debitum fuerit ſolutum. 

Et nullus diſtringatur ad arma militaria ſuſcipienda ante- 
quam venerit ad ætatem 2c nnorum. ; 

© [tem nullus ratione terræ ſux, quam tenet in maneriis, 
quæ nunc ſunt de antiquo dominico coron', & ranquam {oke- 
mannus, & quz terra dabit tallagium,quando dominica Regis 
talliantur, diſtringatur ad arma militaria ſuſcipienda. 

tem de illis qui terras ſuas tenent in ſocagio de aliis ma- 
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neriis quam de maneriis coronæ, & nullum faciunt ſervitium 
forinſecum, ſcrutentur rotuli de Cancellaria de tempore Præ- 
deceſſorum Domini Regis, & fiat ſecundum quod heri con- 
ſuevit. 

8, q Eodem modo fiat de Clericis infra ſacros exiſtentibus 
laicum feodum tenentibus, qui milites eſſe deberent , ſi laici 
fuiſſent. 

9. Item nullus diſtringatur pro Burgagiis ſuis, licet valorem 
xX. li. attingant, aut plus. 

10, © Item qui milites eſſe debent et non ſunt,qui per modicum 
tempus terras ſuas tenuerunt, & ſimiliter qui nimiam ſenectu- 
tem, vel defectum membrorum habent, ſeu morbum incura- 
bilem, vel onus liberorum, vel placitorum allegant, vel alias 
cauſas neceſſarias prætendunt: adeant ad Robertum Typtoſt, 
& Anto de Berk, & coram eis tines faciant: quibus eſt injun- 
ctum, quod ſecundum diſcretionem eorum, rationabiles fines 
admittant de viris prædictis. 


Dominus Rex conceſsit, quod omnes illi qui milites eſſe 


debent, & non ſunt.] Chat is, the king doth grant, that all they which 
ought to be Baghts, and be not, ic. In theſe wozds conſiſt the locke and the 
key of this w2tt, viz. who by the common lawes of this Realme ought (that ts, 
de jure) to be compelledto be a Knight, Foz the underſtanding wycreof,and of all 
the parts of this wzit, ſeven things fall into confideration. (There being foure 
kinds of Knights, viz. Knights of the Garter, Knights Banaret, A nights of the 
Bath, and Knights Bacheloz of the Spurre, 3. E.. cap. 5.) | 
. Firſt, ol what degree Unighthood is. This wzit being under ſtood of a Knight 
Bacheloz- 
[1.E-3.brcv.259 It is reſolved in our Bookes without any contradiction, that the name of this 
:6.E-3.brcv.250 knight is a name of dignity, and of the inferiour degree of Nobility and thercfozo 
42.639: N is parcell of his name, And in wzits and inditements he ought to be named 
bc. knight by the common law ; but ſo it is not of the ſtate of an Eſquire oz Gentle» 
Hen, man. * Bricton fttieth a knight hononrable, and in the recozd of 9. E. 1. Sir 
14.11.4-21- 7-4. John Acton knight hath the addition of Nobilis; and tertaine it is that, ſeeing it 
6.15, 14H. ng is a name of dignity, it followeth , that he ought to have ſuffictant revenue to 
22.H.6. 3 Ly maintaine that dignity. See W. I. cap. 10. verbo Chiralers, that in ancient 
6.29. E. times Cozoners ought to have been knights , and the reaſon was, foz that 
17 13.8.4.20 being knights, the law did intend , that they had ſafficient to anſwer both the 
21,E.4-71. King and the Subtec, if cauſe ſhould require. But hercof moze ſhall bee ſaid 
Brit. cap. 25 · ſo. hereafter, 


— 3 In the meane time this is to be obſerved, that the greater dignity doth ne ver 
bancstor 6; done the leſler dignity, but both ſtand together in one perſon: Ind therefoze 
Somerſet. if a knight be createda Baron, pet he remaineth a knight ffill; and if the Baron 


be created an Earle, pet the dignity of a Baron temaineth & c de cxreris. But 
if an Eſquire (which is no name of dignity) be made a knight, the degree of the 
7-E-q 7.1djudge. — is changed, and gone, and cannot fo be named in any tudiciall pꝛocee- 
2+H.6 29. L. 
ö : 2. Decondlp, of what qualttp he that is to be a knight ought to be, deber, &c. TUC 
have not found that a Baron, being a M 02d of Parliament, oz higher degree, — 
cer 
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been diſtrained ad arma militis ſuſcip ienda. But he that ts diſlrain cd. ic. cug ht 
to be a Gentleman of name and bloud claro loco natus, oz elſe non debet, hte 
ought not to be compelled by this wzit to take the dignttte of Bntghthood upon 


him. 

Df ancient time thoſc that held by Knights ſer vice were regularly Gentile, and 
thoſe which held by Socage, oz in Burgage, were Yeomen oz Burgefſes : and 
this appeareth by the ancient rule of law, Lex Angie rulium ſcitagium anc 
ſervitium militare de Sockmannis aur Burgenſ bus expetir. It appearcth alſo 
by many ancient Reco2ds, and particularly by this w2it, that Soc) mannus, &c 
& qui terras tenent in ſocagio, &c. et nullum facit toi inſecum ſervi im, 
that is, thoſe which hold in Socage, of what value ſoc ver, and doe no knights 
ſervice, ought not to be knights, non debent & c. And ove wit ſaith , Nu Is d 
{tringatur pro Burgagiis ſuis, &c. no man oupht to be viſtrained to be a knigbt 
foz the land which he holds in Burgage, ac. of what value ſocver. But though tt 
were of ancient time a badge of Gentry to hold by knights ſervice, pet now tem- 
pora mutantur, and many a Yeoman, Burgeſſe, oz Tradeſman purchoſc lands 
holdcn by knights ſervice, and pet / non deber | ought not loꝛ want of Gentry be 
a knight. At this day the ſureſt rule is, N biles ſunt qui arma gentilicm ante- 
ceſſorum ſuorum proferre poſſunt; thereſoze they are called Scuriferi, Armi- 
geri, &c. hen a knight is degraded one of his puniſhments is, Quod Clypeus 
ſuus gentilicius reverius crit, and here his axmes be reverſed that bearcthnone, 

Lands and tenements anciently holden by knights ſervice , belonging to the 
Nobility and Gentry of the Realme, are not of the cuſtome of Gaveitind, which 
belonged to the Yeomanry , and were holden in Socage foz the ſcrvice of the 
Plow: and this appeareth by the ſudgement of the whole Parltament in 37.17. 
d. cap. 3 · aud by the booke of 9.H.3.tic. Pre ſcription 63. and 26. H. 8.01. 4. end 
the reaſon thcrcol wes, betauſe the lands and tenements hold en by knights ler 
dice hould not be carrtcd by deſcent into many hands of iſſues males, whereby the 
ſervice fo2 defence of the Recalme in a ſew deſcents ſhould be loſf oz diminfſhed, 
and the owners the lands being divided into ſo many hands) ſhould not be able 
to maintatne the countenance of their oꝛder and degree, Inter Scatuia cu Ir tti- 
tutiones HH. 1. cap. 1 1. Militibus qui per loricas tertas ſuas deferriunt, terras do- 
minicarum carucarum ſuarimn quietas ab omnibus gildis, & ab omni opere 
ipſo dono meo concede; ut ſicut benignitas mea propenſior eſt in eis, ita mihi 
hdeles ſint: & ſicut tam magno gravamine alleviati ſunt, ita equis & atmis ſe 
bene inſtruant, ut apti & parat i ſint ad ſervirium meum , & ad defenſionem 
regni mei. And whcre it is enacted by the ſtatute of Prerogat regis, cap. 16. 
quod fa minæ non part ĩc ipabunt cum maſculis, it is to be under ſtood of ſuch as 
be in equall degree as the ſiſter ſhall not inherit with the bꝛother, becauſe they be 
in equall degree; but the daughter of the ſonne ſhall have a part with her uncle, 
foz they be not in equall degree. 

A night is by creation, and not by deſcent a Gentleman is by deſcent , and 
pet J read of the creation of ab Gentleman; x thus it was: A Unight of France 
came into England, and challenged John Kinz!ton /a good and a ftrong man at 
armes, but no Gentleman) as the Recozd ſaith. Ad certa armotum puncto, &. 
perficienda. Rex, ut prxdictus Joharnes honorabilius in pramiſſis accipiatur, 
Ipſum Johannem ad ordinem Generoſorum adoptavit, & Armigetrum conſti- 
tuit. & certa honoris inſ gnia ei conceſſit, &c. Note , the Bing made him no 
Knight,as his adverſary was, becauſe he was no Gentleman. 

But foz any thing that J have reade and doe remember in the raigne of H.4. 
dz ever befoze, Gentlemen of name and blond had very rarely the addition of c- 
neroſus oz Armiger as of a ſtate oz degree but were diſtinguiſbed from Yeomen, 
who ſerve by the Plow, by their ſervice, viz. knights ſer vice tor in ecum ſetvi- 
tium, but in the raigne of i. 5. and ever ſince, they have had the addition of Gen» 
tiemen oz Cſquires, and the reaſon thereof is thts : Jt ts cnaved by the ſtatute 
of 1. H. 5. that in every wzit oziginall of antons perſonals, zppeales, and indits- 
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Vid y E. 3 ca. 79 
Un Gen lchone 
de eſt ate. Pat. 38. 
I. 3 fan 1 M419, 
Rex liceftiam 
de dit I hanni 
Leverly armigcro 
uo, &c Route 
1 ul. 19 R. 2 in 
dorf. clam nt 
tis Nils, Ats 
Ler Sc. 11 H. 
tet clauſ. ni 2. 
Omncs qui te- 
nent per [(eryItt- 
wn militare in 
capiteʒ milites fi- 
arit, 
See here cap. 6. 
& 7 Glanv. lib. 7 
cap. 9 Burgenſis. 


Mich- ꝙ E. 2 ſol. 
Erin libro mto. 
Dower de focace 
terre, & nen v 
terre tenus per 
ſe vice de C hiva- 
ler, Lut. de la 
plus beagle. 

a 3111.8 cap.z. 
9113 preſcripr. 
63. 26-H.8 4b. 
Bract fol. 77. 
Glan. ſol. 46. 
In Bundello 
eſchact. an. 1· E. 3. 
acc', 


Prerogat Regis, 
cap. 1 6. 
Vid. Paſch' 4. E. 1 
in com banco 
rot. 22. Kanc'* for 
the cuſtome of 
Gavelkind. Hill. 
10. E. I. in banc o 
Kanc' per de 
'trbrokes caſe, 
& m.18.F.1. in 
ban cb rot. 68, 
Suff. Laurence 
le Fiycs calc. 
Rot. Patent · an. 
13. R 2. part 1. 
7. H. 4-tol 7. 
1. H. 5. cap t. 
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14H-6.15, 
22-H.6.;. 28 .H. 
6.8. 39 H.6.10. 
23.H.6-cap.1 5. 


Lib. fol 124. 
Lou es calc. 

1. part Iuſtitutes, 
ſect. 112. 

Sir Tho. Smith, 
lib. I. cap. 1 8. 

11. H. z. ubi ſup, 


9H z. Maga. 
Chart. cap. 2. 
Glanv.lib.g ca. 4 
1h.7.tol 33 b. 
Rot. parl. z0-E 1+ 
rot. 4. 

Trin. 1 E. 2. 
cot m 1ege, tot. 
4·Linc'. 

a RM ul. 

19 E. 2. m. 16. in 
dori. 

b Brev. Regis, 
part 1 & 2s 

2R 2. 

c Rot. Parl. 
Hi. 421.3. 
pag 254.70. 
1b1d 18650 

a Vi C mden. 
But. pag- 126. 
No:e, a Baron & 
others of higher 
degrees are re- 
ſumcd to hase 
great'r livings, as 
appeareth by 
th.urrcliete, Mag. 
Chart. cap 2.11.2. 
fol. 124 vb: ſupr. 
Gianv.lib. 2 Ca. z. 
acc'.Paich' 3 E-1 
corum Rogero de 
de ton & ſociis 
fuss r. 0. 
Nalph Norman- 
vils caſe. 

19.E 2. ubi ſupr. 
Sec hete, cap. 3. 
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ments, in which pꝛoceſle of outlary doe lpe, that to the name of the Defendants 
addition be made of the eſtate 02 degree, 03 myftcrie : And hereupon in thoſe 
watts addition was made as the cæſe required. of Ceneroſus 02 Armiger ; fog if 
a Gentleman were named tn ſuch a wait Husd ndman, oz Yeoman , he map 
abate the wzit, by pleading that he is a Gentleman, And aftcr this the like avdi- 
tions were made in Commiſſions , and after that in Gzants and Convepan⸗ 
ces, Ic. 

And great diſcozd and diſcontentment would ariſe within the Nealme, it peo- 
men and Zradcſ:::en ſhoald be called to the dignity of knighthood, to take the 
place and pzecedencp of the ancient and noble Gentry of the Realme, And the 
eldeſt ſonne of a Knight is an E ſquire, as his father ought to be, befoze he was 
called to thc dignity of knighthood, 

Thirdly, of what livelihood 02 revenue a knight ought to be, deber, & c. And 
it is certaine, that he ought to have a knights fee : i. feodum unius militis. Here⸗ 
in thzcc things are to be obſerved : Firſt, whether the Law doth determine of 
wh:t yearly valuc a knights fee vi. the lands and revenue of a knight) ought to 
be, Sccondlp, if the Law define not the certaintp of the value, what is eſteemed 
in law a knights fee, Zhirdly, what effate he ought to have in it. 

To the fir ſt, the Law doth rcſpen rather the value then the content,v17.to be of 
ſufficient value to maintain the degree of a knight, but doth not determine ol anp 
ccriaine pearly value: foz nothing ts moze incertaine then the values of lands in 
ſucte ſſion. And thereloze in a wit in the rafone of !1.3. no value was cxpzeſſed, 
but a wꝛit iſſurd out of the Chancery generally to diſfraine omnes qui tenent 
per ſervitium m1 itare. 

At the making of Magna Charta a knights fee was accounted the value of 

20. li. and the fourth part thereof was a knights reltefe. In anno 20-E.1. the 
value of the knights fee in the w2it was 40.1i. by our wit in 1. E. 2 20. i. Irin. 
1. E 2.4%.carucat'rerrz taciunt unum feodum militis. This was in the ſame 
peare that this wit was granted. * 19. E. 2. ſcoduni unius militis annui valoris 
40. li. b 2. R. 2. 10. i per annum. 7. H. 6. fol. i 5. 10. li. per annum. 18. Hen. 6. 
nu. 43. 40 li. per an. &c. So as (as bath been ſatd) nothing is moze incertaine 
then the values ol lands; but he muſt have Kodum imius m ilit is. And in ſeve⸗ 
rall ages a knights fee, as befoze it appeareth, was valued at ſeverall values. 
The Ning cauſeda Pꝛoclamatton to be ſet fozth ,that all ſuch as might diſpend 
15-'1 in lands hould receive the ozder of knighthood, and thoſe that would not, 
02 could not, ſhonld pap their fines. 

Thete was 5.Markes ſet on every Sbzieles head, becanſe they had not di⸗ 
firaincd every perſon that might diſpend x 5-/i. lands, to receive the oꝛder of 
knighthood, as was to the ſame Shztefes commanded, 

ds fo the ſecond, it appeareth befoze,that he ought to have a knights fee: Then 
the oncly queſtion is, what quantity ol land a knights fee ts, And without doubt 
this hall not be accounted by the acres . fo2 ſome acre is of far greater value then 
another: and ther-foze that ſhould be as uncertaine as the values be; but this 
is reſolved by pzudent Sages of the Law of anctent time, who have reduced a 
knights fee to a certaine number of Carues, oz Plow lands, which though they 
be incettaine (foz it the {and be fertile and heavie, there goeth to a Plow land the 
leſſe; and il it be lighter, a greater quantity pet it ts as neere to certainty as can 
be, and this computation time cannot alter: and therefoze a knights tee con» 
tafacth © 1. Plow lands, And by this wzit it appeareth, that a knights fee is 


here valued at 20. 1 per en And it he be impleaded foꝛ it, oʒ any part thereof, ec. 


that he hall not be compelled to be a knight, untill the acton be determined. And 
ſo like wie, if he be indebted to the King, and his debt ſtalled, be ſhall not be com⸗ 
pelled to be a knight. untill his debt be paid: and the reaſon hereof is, that po ver · 
tie ſhould not be apparelled with honour and dignity, 

As to the third, he ought to have an eſtate in fee-lmple oꝛ fee-tatle, as it aps 


peareth in 20. Ed. f. ubi ſupra, in feodo & hæteditate. Oz as Tenant by = 
curtc 
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curteſic which in this wett is intended by the name of tenant < fi 
heirc by poſſibility map inherit 8 e 

Fourthly, to what end he ought to be called to this dignity of Knighthood. And 
our w2it doth truly anſwer, ad arma miliraria ſuſcipionda, to take upon him the 
military armes, oz the armes of a knight fo; the honour,and ſcrvice,and defence 
of the Realme : this is pro bono pubi1ico. 

Che wzits of Parliament are to returne two Knights foꝛ every Countp glau- 
dits cinctos, not that they ſhould come to the Parliament girt with ſwozvs, but 
that they ſhould be able to doe nights ſervice, & arma miliraria evercere, the 
woꝛd being named, foz that it is the Warden of all weapons: Ind therefoze 
this end ought not to be pzetended, anda pzivate intended, Dicuntur armazou'; 
armos tegunt, & ab humeris depen lenr. & continent ſcutum, gladium, rela, & 
ea quibus præliantur. No inſufficient men are to be called d arma militari. 
ſuſcipienda, ne diꝑnitas hujus ordinis vileſceret. 

Fifthly, of what age he ought to be, ꝛc. when he is called, debet, Ke. By this 
watt it appeareth, that he ought to be above 21. and this agrecth tvith 7.icr 1eron, 
and other authozitfes and recoʒds; but this io ſo to be underſtood, that he cannot 
be compelled to be a knight befoze 21. but if he be made a night befoze that age, 
{t is good enough, 

And above the age of 60. (which in this wzit is called nimia ſenectue) no 
man ought to bee compelled ad arma milicoria fig icnda, oz to ferve as 
a ſouldier. If the Plaintite in an appeale of death, *c. be of the age of 60, oz 
maimed, oz of any great iufirmity, ſo as hee fs not able to fight, hee hall 
not bee compelicd to wage battell. And by this wzit it appeareth, that if 
hee hath del cctum membrorum, ſeu morbum incurabilem , rel alias cau— 
fas rationabiles, that hee ſhall not be compelled 2d) Irma militaria tulcipi- 
enda , becauſe hee is not able to perfozme the ſerbice and duty of Unight⸗ 


Sirthly, by what meanes hee enght to bee called, dcher, &c. hee ought to bee 
called by wzit. It hercby appearcth, that this wzit (Cacth out of the Chan: 
cery to the Dhzicfe,commanding him, cod proclumari faciat, quod omnes 
illi qui nabent terras atma milita: ia ſuſeipiant citra (tale 
feſum) & quod ſummoneri fac' eos, &c. and this wit is returnable into 
the Chanterp at a certaine returne. At which day ol the returne it is neceſſary 
foz them that are ſummoned to appeare foz if they make default, it is finable 
(which it map be, is the marke that is aimed at) but if they appeare, and take the 
dignity upon them, oz refuſe ſoꝛ the cauſes aloʒeſaid, oz any of them, thep ought 
not to be fined. 

Zhis wit and the returne thereof is by wzit of Mictimus tranſmitted into 
the Conrt of Exchequer, who cannot make a commiſſion to others concerning 
this matter, but ought to pzocecd legally themſelves, becauſe they have but Jele- 
gatam poteſtarem, quæ non phteſt delegari, and they are learned and [wozne 
Jud zes and able to allow the parties their iuſt exceptions, 

Foz wzits of Summons oz Diſtringas foz the dignity of Bacheloz Anight⸗ 
hood, ſce Rot. clauſ. 29. H. 3. m. 9. 44. H. 3. parte prima. ibid. 6. E. 1. dorſ. S. ibid. 
6. E. 2. dor ſ. 2 . &c. 

Deventhlp, it he ought to be a Untaht, and refuſe, 02 make delault, how olten 
he map be fincd. 

Ve can by the Law be fined but once, no moze then an appzentice at Law, that 
is called by wꝛit ad atum & gradum lervientis ad legem, if hee refuſc , and be 
fined, he cannot be fined againe fo2 ſo he might be figed inflaitely, & wi.nicum 
in jure reprobatur. 

The Commons petitioned to have a declaratozy Law that no perſon once 
making fine foz not being night, be never alter called thereunto againe. But 
this was but to avoid charge and vexation. Vid. Dyer 3 5. H. 8.55. Brook briefe 
150, fine pur contempts 19. 8 
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J be end. 


* Scchete, ca. 10. 
Rot. clauſ. an 
E. 3. part 1. mem. 
25 Km. 22523. 
Rot. pat . 5. H. 4. 
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3 3. H 8.4 aps 
22.E.4-19- 15-E. 
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Sec here, cap. 10. 
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See here, cap 2. 
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We doe not remember that we have rcad any thing touching this matter in 
Bracton, Britton, Fleta, Mirror. the Regiſter, oz F. N. B. 
dec lete, cap . x. No Clerke within holy D2dcrs, be hee regular oz ſccular, though hee hath a 
knights fce, can be made a knight, as by this wit it appeareth. 
See Matth. Paris, an. 29. H. 3. pag. & 82. Rex die natali Johannem de Cateſ- 
Sce here, cap · o. den Clericum, & mull is ditatum beneficiis, ſed omnibus ante expectatum re- 
ſignatĩs, quia hc oportuit, baltheo cinx it militari. This laſt clance, Item qui 
milites eſſe debent, & non ſunt, and pet have iuſt cauſe ol excuſe (as ſoʒ inftance, 
that they are impleaded foz their land, which beſoꝛe by this wit is allowed fo; a 
good excuſe, 4c. 02 habe anp other of the tuſt cauſes of excuſe here expzefled, and 
pet will not ſtand to a legall and chargeable pleading and pꝛoceeding) thepmap, if 
they will. redeem their vexation and charge, and ſubmit themſelves to a reaſonable 
fine : And therefoze by this wait Robert Liptoſt, and Anthony de Berke are ap: 
pointed to aſefle reaſonable fines ; but this muſt be underſtood by conſent , fo; 
this was no legall pzoceeding. J find iu the Parliament R oll de anno 18. E. 3. 
rot. 6. that Robert I iptoſt was j uſticiariue Domini Regis. Ind ſo, it is like, 
Anthony Berk was; bat certainly what he was, we have not pet found. 
For Knights of =QUrits to divers ad ordinem m1liciz de Balneo ſuicipiendum juxta antiquam 


the Bach. conſuetudinem in creatione uſitatam, Rot.claui. in dor ſo, 1c. H. 7. 20. Septem- 
bris. 

For Knights Ba- ee Rot. Vaſch' 1 3. E. 3. m. 1 3. William de la Pole created. Rot.codem m: 

nexers. Rich. de Cobham created. Rot. Pat. 1 5. E. 3. part 2.m.23. John Coupland creas 


ted, Dee Matth. Paris, pag. 1 354,1 355. &c. Camden Brit. 124. 
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Ong befoze the making of this Statute, that is, Anno 42. H. 3. Anno Do- 
mini x 258. Boniface pounger ſonne of Thomas Earle of Savoy, Archbi- 
ſhop of Canterbury, Uncle of Elianor Queen of England, who was daughter 
of Reymond Earle of Pꝛo vinte bp Beatrix daughter of Thomas Carle of Ba- 
bop, and ſiffer to the ſafd Boni face, made divers and Canons and Con: 
ſtitutfons Pzovinctall direaly againſt the lawes of the Realme, which Canons 
begun thus: Univerſis Chriſti fidelibus ad quos præſens pagina pervenerit, Bo- 
nitacius miſeratione divina Cantuarienſis A rchiepiſcopus, tot ius Angliæ Pri- 
mas, & ſui ſuffraganei in verbo ſalutati Salutem. And ending thus: Actum apud 
Weſtm', ſexto Iduum Junii Anno Domini 1258. In quorum omnium robur 
& teſtimonium, & c. which being exceeding long, we could not here inſert, Wut 
the effect of them is, ſo to uſurp and incroach upon many matters, which appa- 
rently bclonged to the common law, as, amongſt many others, the tryail of li- 
mits and bounds of pariſhes, and right of patronage , againft trpall of right of 
tithes (bp Indicavit) againſt w2its to the Biſhop upon a recovery in a Quare 
impedir, &c. in the Kings Courts. That none of their poſſeCCions oz liberties, 
which any of the Clergp had in the right of their Church, would be tryed befoze 
any ſecular Judge; (fo as they would not have conuſance of things ſpirituall, but 
of tempozall alfo) and concerning diſtreſſes and attachments within their fecs, 
and in effect, that no quo warranto ſhould be bzought againſt them, when they 
had been long in pofſeſion, with an invective againſt the perverſe inter pꝛetat ion 
by the Judges of the Realme (ſo they termed it) of Charters, ac. granted to 
them, and in ſubſtance againſt the ancient and tuft wzits of pꝛohibit ion in caſes, 
where by the lawes of the Realme they are maintainable : and commandement 
given to admoniſh the King, and inferdi his lands and revenues, and thundzed 
out excommuntcations againſt the Judges and others if they violated oʒ obeyed 
not the lald Canons and Conſtitutions. And this was the p2inctpall ground of 
the controverſies between the Judges of the Realme and the Biſhops : foz this 
cauſed Eccleſtaſticall Judges to uſurp and incroach upon the common law, But 
not withſtanding the greatneſſe of the Archbiſhop Boniface, and that divers of the 
Judges of the Realm were of the Clergy t all the great Officers of the Realm, 
as Chancclloz,Zreaſurcr,P2tvie ſeale, c. were Pꝛelates; pet the Judges pꝛocee⸗ 
ded acco2ding to the la wes ol the Realm, 4 ſtill kept, though with great difficulty, 
the Eccleſtaſticall Courts within their tuſt and pꝛoper limits. The Courts by 
pꝛetext of theſe Canons being at vartance , at length at a Parlfament holden in 
the 51. peare of Henry the third, Bonitace,and the reſt of the Clergy complained 
(which was nt imum refugium, and pet the right wap) and exhibited many Ars 
ticies as grievances, called Articuli Cleri. The Articles exhibited by the Cler- 
gle either by accident 02 induſtry are not to be found; ſome of the Anſwers are 
erfant, viz. ad 10. Articulum de uſuris reſpondetur, quod licet Epiſcopus, & c. 
Ad 17. Articu um de defamatione, &c. reſpondetur, ſi aliquis defamarus, &c. 
ſi autem certæ perſonæ nominatæ ſuerint, per quas rei veritas melius ſcite po- 
terit, nominantur, ad proband* matrimonium vel teſtamentum: & ſimiliter in 
accuſationibus tales perſonæ impediendæ non ſunt, quia teſtimonium perhi- 
bent veritati, ſed propter hoc non eſt congregatio ] aicorum faciend', quia per 
congregationem hujuſmodi ſervitia Dominus poſſit deperire. 
Ad 18. artic Dominus poſuit remedium. , 
Fl 
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Ad 19. Artic reſpondetut, quod Archiepiſcopus de Epiicopatu racante non 
ſe int romittat quantum ad temporalia, ſed tantum le de {piritualibus int ro- 
mittat, &c. 

Ad 20. Art ic reſpondetur, quod de Clericis occiſis, & de hiis qui fortan occidi 
contigerit, in futurum fiat juſtitia, ſecundum legem & contuetudinem ter- 
tæ, &c. 

Ad 21.Artic' reſpondetur, quod excommunicatus per Ordinar ium aut alium 
Judicem competentem, & denunciatus taliter, debebit ab aliis evitari, niſi for- 
ſan excommunicatus conqueratur ie eſſe injuſte excommunicatum pro aliqua 
re temporali, de qua non debeat coram Ordinario reſpondete, ad cujus proba- 
tionem debet admitti, ſed in cæteris quæ proponit , ut actor, eſt imerim exi- 
tandus. 

Ad 22. Artie mandabitur Juſticiariis, quod non ham aliquæ prilx pet totam 
terram de bonis aliquorum, niſi debitæ priſæ & conſuetæ. 

Ad 23. Artic reſpondetut, quod cum aliqui teneant aliquod de Rege in capite 
unde cuſtodia debeatur, cuſtodiæ omnium terrarum de quibuſcunque tenen- 
tes illi tenementa illa teneant cum acciderint (ſi inde cuſtodia habere debeatur) 
hactenus ex conſuetudine approbat a ſpectarunt ad Regem, ſed Epiicopi ſi expe- 
dire videant, inhibeant tenentibus ſuis, ne aliqua tenementa ubi perquitant de 
feodis Regis. 

Theſe anſwers are pet extant of recozd, and are wozthy to be rcad at large as 
they pet rematne; wherennto we referre the Reader. T his is to be obſcrved, That 
none of Bonifaces Canons againſt the Lawes of the Realme , and the Crowne 
and Dignity of the King, and the Birth-right of the Subiec; are here confirmed, 

What the reſidue of the Articles and the Anſwers were, may be collected by 
that Ac of Parliament entitled prohibit io formata de Statuto Arciculi Cleri, 
which was made in the time of Edward the firſt,about the beginning of his rafgn, 
which beginneth thus: Edwardus, &c. Prælatis, &c, wherein divers points are 
to be obſerved againſt the Canons of Bonitace : 1. Quod cognitiones Placito- 
rum ſuper feodalibus & libertatibus ſeodalium, diſi rictionibus, othc1is minifiro- 
rum,executionibus contra pacem noſtram tactis,telonum negotiationibus, con- 
ſuetudini bus ſecularibus, attachiament is, vi laica malefactoribus rectat is rob- 
beriis, arteſtationibus, maneriis, advocationibus Eccleſiatum, ſuffcient ibus 
aſſiſis juratis, recognit ionibus laicum feodum cont ingent ius, & rebus aliis, & 
cauſis pecuniatum, & de aliis catallis & debit is qua hon ſunt de teament' vel 
matrimon ad Coronam & dignitatem Regiam pertineant, & de tegno de con- 
ſuetud euſdem regni approbata, & hactenus obſervata. 

2, Et Proceres, & Magnates, aut alii de eodem regno temporibus noſtrotum 
Prædeceſſorum regum Angliz, ſeu noſtra authoritate alicujus non conſueve- 
runt contra conſuetudinem illam ſuper hujuſmodi rebus in cauſa trahi vel com- 
pelli ad comparendum cotam quocunque Judice Eccleſiaſtico. 

3. Et quod Vicecomites non permittant, quod aliqui laici in balixa ſua con- 
veniunt ad a liquas recognit iones per ſacramenta ſua faciend', niſi in cauße ma- 
trimonialibus & teſtamentariis. Of the ſubſtance of this pꝛohlbition, Britton 
ſpeaketh in theſe wozds, Et queux ount ſuffert pleader en Court Chriſtian au- 
ters pleas, que de teſtament ou matrimonie, & de pure ſpiritueltĩe ſans deniers 
prender de lay home. Ou ſuffert lay home ior ret devant Lordinary- 

After this the Clergy,at a Parliament holden in the raigne of the ſame Bing 
E. 1. pzeferred Articles intitled Articuli contra prohibitionem Regis, fcating 
leſt by reaſon of ſome generall wozds therein they might be pꝛohtbited in cauſes, 
which of right belonged to the E ccle ſiaſticall iurildta ton, in theſe woꝛds, Sub hac 
forma impetrant laici prohi bitionem in genere ſuper decimis, oblat ĩonibus, 
obrent ionibus, mort uatiis, redempt ionibus penit ent iarum, violenta manu- 
um injectione inclericum vel eomiſlarium, & in cauſa defamat ic nis, in cuĩbus 
caſibus agitur ad pœnam canonicam impenendam. Anda tuft and legell anſwer 
was made thereunto, as thereby appeareth. But it is to be obſerved, that they 
clatmed nothing which was agatnſt the true meaning of the latd A, called hi 
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bitio formata de (iatuto Art ic Cleri , noz any of Bonifaces Canons to bee 
confirmed: and ſo theſe matters reſted, untill the Parliament holden at Lincoln 
in theninth peare of Ediv,z. where Walter Reynolds Biſhop of Canterbury 
(whom the King favoured, ſaith one, ſingularly foz the opinion he had of his fide- 
ity and great wiſdome,and Walrerus Archiepiſcopus Cantuarienſis Regi gra- 
tio fl mus fuit, hæc Regis æquiſſima reſponſa ad Przlatorum pet ita obtinuic) in 
the name of himlelfe and of the Clergy, pzeferred theſe 16. Articles, and by aus 
thozity of Paritament had the anſwers here following ſeriat im to every one of 
them. Andnow it may ſecm high time that we ſhould deſcend to the peruſall of 
the Pzeamble, and the Articles and Anſwers, But befoze wee come to it, it 
ſhall conduce much to the right underſtanding of divers parts of this Act of Par» 
liament,to repozt unto you what Articles Richard Bancroft Archbiſhop of Cans 

exhibited in the name of the whole Clergy in Pichaelmas Terme Anno 
3-Jacob.Regis to the Lozds of the Pzivie Councell againſt the Judges of the 
Realm, intitled,Certain Articles of abules,which are deſired to be reformed, in 
granting of prohihitions, 8; the anſwers thereunto, upon mature delibe ration and 
tonũiderat ion, in Caſter Terme following, by all the Judges of England, and the 
Barons of the Txchequer , with one unanimous conſent under their hands 
(reſolutions of higheſt authozities in law) which were delivered to the Lo2ds of 
the Councell. Ind we foz diſtinction ſake \ becauſe we ſhall have occaſion often to 
cite them) call them art iculi Cleri 3. Jacobi. 


THis Majeily hath power to reforme abuſes in prohibitions. 


The Clergy well hoped, that they had taken a good courſe in ſeeking ſome re- 
dzefſe at dis Batceſtics hands concerning ſundzy abuſes offered to his E ccleſta⸗ 
ſicall tut iſdict ion, by the over frequent and undue granting of pzohtbitions ; fo; 
both they and w2 ſuppoſed (all ſariſofaion,both E ccle ſiaſticall and Tempoꝛall be- 
ing annexed to the Jmpertall Crowne of this Realme) that his Highne ſle had 
been held io have had ſufficient anthoziſy in himſelfe , with the aſſiſtance of his 
Councell, to ſudge what is amiſle in either of his ſaſd turiſ dia tons, and to have 
refozmed the ſame acco2dingly ; otherwiſe a wꝛong courſe is taken by us, if no⸗ 
thing map bee refozmcd that is now complained of, but what the Tempozall 
Judges ſhall of themſclves willingly peeld unto. Tuts is therefoze the firſt 
point, which upon occaſion lately offered befoze pour Lozdſhips by ſome of the 
Judges, we deſire may be cleared,becanſe we are ſtrongly perſwaded as touching 
the validity of bis Bateſttes ſaid authozity, and doe hope we ſhall be able fo fuſtt- 
fie the ſame, notwithſtanding any thing that the Judges, oz any other can alledge 
to the contrary, 


No man maketh any queſtion, but that both the ſuriſdia ions are lawfully and 
luſtiy in his Mate ſty, and that if any abuſes be, they onght to bee refozmed ; but 
what the Law doth warrant in caſes of pꝛohibit ions to keep every iuriſdiq ion in 
bis true limits, is not to be laid an abuſe, noz can be altered but by Parliament. 


The formes of Prohibitions prejudiciall ro his Majeſties 
authority in cauſes Eccleſiaſticall. 


Concerning the koꝛme of P2ohibitions, fozaſmuch as both the @ccleſiafticall 
and Tempozall toriſdictions be now united in his Pateſtie, which were hereto- 
foze de tacto, though not de ſure dertved from ſeverall heads, we deſire to be 
ſatisfied by the Judges, whether, as the caſe now ſtandeth, the fozmer manner of 
P3ohtbitions heretofoze uſed impozting an Eccleſiaſticall Court to be aliud fo- 
rum à ſoro regio, and the Ecclefiaſttcall Law not to be Legem terræ, and the 
pꝛoceedings in thoſe Courts to bee contra Coronam & Dignitatem Regiam, 
map now without offence and derogation to the Kings Eccleſiaſtical pzeroga- 
tbe be continued, as though either the ſatd iuriſdiatans remained now lo diſtin- 
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gaifhed and ſevered as they were befoze, oz that the lawes E ccleſiaſticall, which 
wee put in execution, were not the Kings and the Realmes E ccle ſiaſticall la wes, 
as well as the Tempo zall la wes. 


Anſwer. It is true, that both the turiſdictions were ever de jure in the Crowne, though 
the one fometimes uſurped by the See of Rome; but neither in the one time,noz 
in the other bath. ever the fozme of Pꝛohibtttons been altered,noz can bee but by 
Paritament. And it is contra Coronam & Dignitatem Regiam lo; anp to 
uſurp to deale in that, which they have not lawlull warrant from the Crowne to 
deale in, oz to take from the Tempoꝛall turiſdiq ton that which belongeth to it. 
The Pꝛohibitions doe not impoꝛt, that the E ccleſiaſticall Courts are aliud then 
the Kings, oz not the Kings Courts, but doe impozt, that the cauſe is dꝛawne 
into aliud examen then tt onght to be: And therefoze it is alwaies ſaid in the 
Pꝛobibitions (be the Court Tempozalloz Eccleſtaſticall,to which it is awarded) 
if they deale in any caſe which they have not power to hold plea of, that the cauſe 
is dzawn ad a(iud examen then it ought to be; and theretoʒe contra Caronam & 
Dignitatem Regiam. 


A fit time to be aſſigned for the Defendant, if he will 
ſeek a Prohibition, 


3 
- 


ObjeAion. As touching the time when P2ohtbitions are granted, it ſeemeth ſtrange fo 
us, that they are not onelp granted at the ſuit of the Defendant in the Eccleſtaſti⸗ 
call Court after his anſwcr (whereby hee affirmeth the turiſoiaton of the (ato 
Court, and ſubmitteth himſelfe unto the ſame ;) but alſo after all allegations and 
pꝛooles made on both ſides, when the cauſe is faily tnſtrucacd and farniſhed foz 
ſentence : pea,after ſentence,yea after two oʒ thzee ſentences given, and alter exe 
cution ol the ſaid ſentence oz ſentences, and when the party foz his long continued 
diſobedience is laid in pʒiſon upon the wit of excommunicato capiendo, which 
courſes, fozaſmuch as they are againſt the rules of the Common Lewin like ca⸗ 
ſes (as we take it) and doe tend ſo greatly to the delay of tuſtice, veration, and 
charge of the ſubted, and the diſgrace and diſcredit of his Mate ſties turiſdicion 
Eccleſlaſticall, the Judges (as we ſuppoſe) notwithſtanding their great learning 
in the Lawes, will be hardly able in defence of them to ſatisfie pour Lozdlhips. 


Anſwer. P2obibitions by Laware to be granted at any time to reſtraine a Court to in⸗ 
termeddle with, oz execute any thing, which by Law they ought not to bold plea 
of, and they are much miſtaken that maintaine the contrary, And it is the folly 
ol ſuch as will pzocced in the Eccleſiafticall Court foz that, whercof that Court 
bath not iuriſdia ton: 02 in that, whercof the Kings Tempozall Courts fhould 
have the tariſdiction, And fo themlelves (by thoir extraozdinary dealing are the 
cauſe of ſuch extrao charges, and not the Law ; foz their pzoccedings in 
ſuch caſe are coram non Judice. And the Kings Courts that may award Pꝛo⸗ 
hibitions, being infozmed either by the parties themſelves , oz by anp ſtranger, 
that any Court Tempoꝛall oz E ccleſi aſticall doth hold plea of that (whereof they 
have not iuriſdid ton may lawſully pꝛohibit the ſame, as well aftcr ſudgement 
and execution, as befoze. 


4+ Prohibitions unduly awarded heretofore in all cauſes almoſt 
of Ecclevaſticall cognizance. 


Obje&ion. Wheras it will be confeſſed, that cauſes concerning Teſtaments, Pafrimony, 
4 Beneffces, Churches,4 Dfvine Service, with many offences againſt the 2,3 
4.5%. 9. and 10. Commandements, are by the Lawes of this Realm of Eccleſt- 
aſticall cognizance, pet there are few of them, wherein ſundzy P2ohtbittons have 
not been granted, and that moze ozdinarily of latter times, then ever boretofoze, 


not becauſe we that are @ccleſiafticall Judges doe give greater cauſe of — 
gran 
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granting of them, then befoze have been given, but ſoz that the humour of the 
time ts growne to be too cager againſt all Eccleſtaſticall turiſdictton. Fo2 where: 
as foz examples ſake) during the raigne of the late Queen of wozthp memozy, 
there have been 485. p2ohibitions, and ſince his Paiecſttes time $2. ſent into the 
Court of the Arches ; We humbly deſire pour Lozdſhips, that the Judges may 
be urged to bing fozth one pzohibitton of ten. nap the twentieth p2ohibition of all 
the ſaid 488, and but 2. ol the ſaid 82. which upon due conſiderations with the li 
bels in the Cccleſiaſficall Court, they ſhall be able to (uſtifie to have been rightly 
awarded : we ſappoſc they cannot; our P}edeceſſ02s, and we our ſelves have 
ever been ſo carefall not to excced the compaſſe and limits of the E ccle ſiaſticall 
{uriſoiction : which if tbey ſhall refuſe to attempt, 02 ſhall not be able to perfozme, 
then we referre our ſelves to pour Lozdſhips wiſedomes, whether we have not 
luſt cauſe tocomplatne, and crave reſtraint of this over laviſh granting of pzohi« 
bitions in every cauſe without reſpec. That which we have ſid of the pꝛohtbitt · 
ons in the Court of the Arches, we verily perſwade our ſelves map be truly al. 
firmcd of all the Tccleſialicall Courts in England, which doth ſo much the moze 
aggravate this abuſe, 


It had been fit they ſhould have ſet downe ſome particular caſes, in which they 
find the E ccleſtaſticall Courts injured by the Zempozall as their L ozdſhips 
did 0;dcr ) unto which we would have given a particular anſwer ; but upon theſe 
generalities nothing but clamour can bee concluded. And where they ſpeake of 
muliitudes of pzohibſttons. fog all granted to, oꝛ in reſpec of any Eccleſiall icall 
Court, we have heretofoze cauſed dillgent ſearch to be made in the Kings Bench 
and Common Pleas, from the beginning of his Pateſttes rafgne, unto the end 
of Ntlary Term, in the third peare of his ratgne; in which time we find, that there 
were granted unto all the Cccleſtaſticall Courts in England out of the Kings 
Bench but 25 1. whereot᷑ 149. were e modo decimandi,uvon unity of poſſeſſion, 
foz trees of ꝛ0.peares growth and up wards. and foz barren and heath ground and 
all out of the © ommon Pleas, but 65 -. whereof 2 c.were ſuch as befoze , and the 
reſt grounded upon the bounds of Partſhes, oz ſuch other cauſes as thep ought to 
be granted foz; bat foz that which was done in the late Q ueenes time, it would be 
foo long a ſearch foz us to make, to deliver any certainty thereof. And foz his Pa⸗ 
tell tes time they requiring to have but two to be lawfully warranted upon the li⸗ 
dell in the ©cclrfiaſttcall Court, we have fir to ſhew to be [awfally warranted 
upon he libell there, and lo are all the reſt of like kind by which it will appeare, 
that his ſuggeſtion is not onelp untrue, but alſo, that the extraozdinary cyarges 
growing unto pooze men, are of neceſſity by means of the undae pzactces of Ec⸗ 
tie aſficall Courts. - 


The multiply ing of Prolibit ions in one and the ſame cauſe, the 
libell being not altered, 


Although it hath been anclently oꝛdained by a Statnte,that when a conſultation 
is once duly granted upon a pzohibition made to the Judge of holy Church , the 
ſame Judce map pꝛoceed in the cauſe, by vcrtue of that conſultation , not with: 
ſtanding any other p2ohibitton to him delivered, pzovided that the matter in the 
linell of the ſame cauſe be not engroſled enlarged, oz otherwiſe changed; pet not · 
withſtanding pꝛohibittons and conſultations in one and the ſame cauſe, the libell 
being no wales altered accozding to the ſafo Statute, are lately ſo multiplped, as 
that in ſome one cauſe, as afozeſaid, two, in ſo:ne thzee, in ſome other fir 
Nohtbitions , and ſo map conſultattons have been awarded, pea divers are 
ſo granted out of one Court: As foz example, wuen aller long ſuit a conſulta- 
tion is obtained, it ts thought a ſafficient cauſe to ſend out another pꝛohibition 
in re vocation of the laid conſaltation, upon ſuggeſtion therein contained, that 
the ſaid conſultation minus commode emanayir. By which pꝛettp device the 
Judges of thoſe Courts which grant pꝛohtbttlous, map» not wityſtanding 
the ſald Statute , upon one libell not Ire 2 * as many pꝛohibittons 
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as they lift, commanding the Eccleſiaſticall Judges in his Paieſties name, nof 
to pꝛoceed in any cauſe that is ſo divers times by them p3ohtbitcd, whereby the 
pooze Plaintifes doe not know when thetr conſaltations (pꝛocured with great 
charge) will hold, and ſo finding ſuch and ſo many difficulties , ate dziven to goe 
home in great griefe, and to leave the cauſes in Weſtminſter Hall, the @cclefia- 
ſticall Judges not daring to hold any plea of them. Now map it pleaſe pour 
L ozdſhips; the pzemifles being true, we humbly deſire to heare what the Judges 
are able to pꝛoduce foz the tuſtiſping of theſe their pꝛoceedings. 


It were fit they Chould ſet downe particular cauſes, whereupon this grievance 
is grounded, and then we doubt not but to anſwer it ſufficiently, without uſing 
any pꝛetty device, ſuch as is ſet downe in this Article. 


The multiplying of Prolubit ions in divers cauſes, but of the ſame 
nature, after conſultations formerly awarded. 


We ſuppoſe, that as well his Mateſties Eccleſiaſticall ſuriſdid ion, as alſo 
very many of his pooze, but dutitull ſubie das. are greatly pꝛeiudiced by the gran⸗ 
ting ol divers ſe verall pꝛohibitions, and conſultations in cauſes of one and the 
ſame nature and condition, and upon the ſelfe ſame ſuggeſtions : Foz example, in 
caſe of boating a Clerke, the pzobtbition being granted upon this ſuc geſtion, that 
all pleas de vi & armis belong to the Crowne, ec, notwithſtanding a conſultation 
doth thereupon enſue, pet the very next day alter, if the like ſuggeſtion be made 
upon the beating of another Clerke, even in the ſame Court another pꝛohibition 
is awarded. As alſo, where 570. pꝛohibitions have been granted ſince the late 
Q ueenes time into the Court of Arches as befoze is mentioned) and but 113. 
conſultations afterwards upon ſo many of them obtained: Pet it is evident by 
the ſaid conſultations, that in effec) all the reft of the ſatd pzohtvitions ought not 
fo have been awarded, as being grounded upon the ſame ſuggeſtions, whereupon 
conſultations have been fozmerly granted: And lo it followeth , that the cauſes 
why conſultations were awarded upon the reſt of the ſatd pzobibitions, were foz 
that either the Plaintifes in the Court Eccleſiaſticall were dziben ſoʒ ſaving of 
further charge, to compound to their loſſe,with their adverſaries,o2 were not able 
to ſuc ſoʒ them oz being able, pet thzough ſtrength of oppoſition againſt them, 
were conſtratned to deſiſt which is an argument to us, that the Tempozall 
Judges doe wittingly and willingly grant pzohtbitions , whereuvon they know, 
befoze hand, that conſultations are due: And if we miſtake any thing in the pꝛe⸗ 
miles, we deſire pour Lozdſhips, that the Judges, (oz the iuſtificatton of their 
courſes, map better enfozme us, 


It ſhall be good, the Eccleſiaſtical 3 udges doe better enfozme themſelves and 
that they put ſome one 02 two particular caſes to pꝛove their ſuggeſtions, and 
thereupon they will find their owne errour ; foz the caſo may bo lo, that two ſeve- 
rall Piniſters ſuing in the Eccleſiaſticall Court foz beating of them in one and 
the ſelfe ſame fozme, that the one map and ought to have a conſultation , and the 
other not. Ind ſo it is in caſes of pzohtbitiong de modo decim 1nd! ; and hercof 
eroweth the overſight in making this obieaton. And we aſſure our ſcivecs, that 
they hall not find 5 70. pꝛohibitions granted into the Arches ſince her late Pa⸗ 
teſttes death; foz we find il our Clerkes affirme truly upon their ſearch that 
out of the Kings Bench have been granted to all the Cccleſiaſtic:li Courts in 
England but 25 1. pzohibitions as befoze is mentioned ) from the beginning of 
bis Palcſties raigne, unto the end of Hilary Terme laſt ; and out of the Com ; 
mon Pleas not 63. And therefoze it cannot be true, that ſo manp have paſſed to 
the Arches in that time, as is ſet downe in the Article; and this Article in that 
point doth exceed that which is ſet downe in the fourth Article by almoſt z oo. and 
therefoze whoſoever let this downe, was much fozgetſull of that which was be- 


foze ſet downe in the fourth Article, and might weil have fozbozneto in n = 
a icanva 
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a ſcandall upon the Judges, as to affirme it to be a witting and willing ctronr in 
them, as is ſet downe in this Article. 


N. formes of Conſultations, not expreſſing the cauſe of the 
granting of them. 


UW hcreas upon the granting of Conſultations, the Judges in times paſt did 
therein expʒeſſe and acknowledge the canſes ſo remitted to be of E ccleſiaſticall 
cogni3ince, which were pꝛeldents and indgements foz the better aſſurance of 
C cclclialticall Judges, that they might afterward hold plea in ſach caſes, and the 
like ; and were alſo ſome barre as well to the Tempozall Judges themſelves, as 
alſo to many troubleſome and contentious perſons from either granting oz ſeek⸗ 
ing pꝛohibitions in ſuch caſes, when fo it did appeare unto them upon recozd, that 
Conſultations had been fozmerly granted in them; thep the ſat? Tempozall 
Judges have now altered that courſe, and doe onely tell us, that they grant their 
Conſultations cert is de cauiis iplos apud Weltm' morentibus , not exp2cſſing 
the lame particularly, acco2ding to their anctent pzefidents. By meanes where- 
ofthe Zcmpozall Judges leave themſelves at liberty without pꝛeiudice, though 
they deny a Conſultation at another time upon the ſame matter contentious 
perſons are animated, finding no cauſe expꝛeſſed, why they may not at another 
time ſeeke foz a p2ohibition in the ſame cauſe ; and the Tcclefraſticall Judges 
are leti at large to thinke what they lift, being no wap taſtruced of the nature 
of the cauſe which p2ocured the Conſultation : The reaſon of which alteration in 
ſuch Conſultations, we humbly intreat your Lozdſhips, that the Judges, foz our 
better in ſt rua ion, map be required to expzelſe. 


If we find the declaration upon the ſurmiſe, upon which the pꝛohthit ion is 
granted, not to warrant the ſurmiſe, then we fozthwith grant a Conſultation in 
thal fozme which is mentioned, and that matter being mentioned in the Conſul- 
tation would be very long and cumberſome , and give the Eccleſtaſticall Court 
little intoꝛmation to direa them in any thing thereafter ; and therefoze in ſach 
taleg, foz bzevity ſake, it is uſuall: but when the matter is to receive end by de⸗ 
murrer in law, oz tryall, the Conſultation is in another fozme. And it is their 
ignozance in the Arches, that will not under tand this, and we map not ſupply 
their detects with changing our fozmes of pzoceedings , wherein if they would 
take the advice of any learned in the Lawes , they might ſoone receive ſatil⸗ 
kad ion. 

That Conſultations may be obtained with leſſe charge 
and diſfculty. 


The great expences and manifold difficulties in obtaining of Conſulfations 
dre hecome very burthenſome to thoſe that ſeeke ſoz them; foz now a dapes, 
th:o1ch the malice of the Plaintifes in the Zempozall Courts, and the coves 
tous humours of the Clerkes, pꝛohibitions are ſo extended and enlarged , with- 
ont any neceCity of the matter (fome one p3ohibition containing moze woꝛds 
and lines then fozty p2ohibitions in ancient times) as by meanes thereof the 
parip in the Etcleſiaſticall Court, againſt whom the pꝛohibitton is granted be- 
comes either unwilling, 02 unable to ſue foz a Conſultation , it being now uſuall 
and ozdinary, that in the Conſultations muſt be recited in eadem verba the 
whole tenour of the p2ohibition, be it never ſo long ; fo the which (fo omit dt- 
vers other fees, which are very great he muſt pay foz a dzaught of it in paper 
viii 4, the ſhect, and foz the entry of it x1i.4. the ſheet. Furthermoꝛe, the pꝛohi⸗ 
bition is quicke and ſpecdy . foz it is oꝛdinarily granted out of Court by ang one 
of the Judges in his Chamber, whereas the Conſultation is very flowlp and 
hardly obtatned, not without (oftentimes) coſtly motions in open Court, pleads 

ings, demurrcrs and ſundzy fudictall hearings of both parties, and long atten» 
dance foz the ſpace of two oz thꝛee, nay ſometimes of eight oz nine yeares — 
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it be obtained. The inconveniente of which pꝛoceedings lo ſo intolcrable, as 
we truſt, ſuch as are to grant conſultations will by pour Lozdſhtps meaues not 
onelp doe it expeditelp, and moderate the ſaid fees ; but alſo reſoʒme the length of 
the laid conſultations, accozding to the fozmes of conſultations tn the Regiſter. 


Anſrrer. It were fit the particular cauſe were ſet downe, whercupon the generall ertes 
bance, that is mentioned in this Article, is grounded; and that done, it may have 
a full anſwer : foz a pꝛohibition is grounded upon the libell, and the conſultation 
maſt agree therewith alſo; and thcrefoze we doubt not, but the ground of this 
griebance, when it is well looked into, will grow from themſelves in interlacing 
of much nugatozp and unneteſſarp matter in their libells: And foz the fecs tas 
ken; wee aCure our ſclves, none are taken, but ſuch as are anciently due and ac: 
cuſtomed ; and it will appeare, that we have abzidged the fees,and length of pleas 
dings, and uſe no delapes, but ſuch as are of neccflitp and we wilh they would 
doe the like, and upon examination it will appeaie of which ſide it growes, that 
the fees oz delapes are ſo intolerable, And where in ancient time ſuch as ſued foz 
tithes, would not ſue bat ſoʒ things queſtfonable,and never ſought at their Part- 

, ſhioners hands thetr tithes in other kinds then anciently they had been uſed to 
dave be en paid; now many turbulent Minthero do infinitely vere their Pariſt;ts 
oners fo2 ſuch kinds of tithes as thep never had, whereby many Pariſhcs have 
been much impoveriſhed : And foz example, we ſh Il ch? w one N ccozd, wherein 
the Piniſter did demand ſcventecn ſeverall kinds of tühes whereu on the par · 
tie ſuing a pzohibtifon had eight 02 nine of them adiudged againſt th: Þuitfer 
upon demurrer in law, and other paſſed againſt him by tryall, and this muſt of 
neceſlity grow to a matter of great charge; bit where ts the fanl', but in the Þt- 
niſter that gave occaſion And we will ew one other Recozy , wheretn the 
party conte ed to ſome of us, that hee was to ſuc bis Periſbtonct but foz a 
Calfe and a Gooſe and that his pzotoz nevertheleſſe put in the bell oz des 
mand of tithes, of ſeben oz eight things moze then he had cauſe to ſa* foz : this 
enlarged the pzohtbition , and gave occaſion of moꝛe experce then needed; and 
where is the fault of this, but in the Eccleſiaſticali Courts: And as in theſe, ſo 
can wee appzove in many others: and therefoze wee maſt retozt ite cauſe and 
ground of this grteb:nce upon themſelves, as moze particularly map appcare by 
the ſeverall pzeſidents to be ſhewed in this behalle. 


Prohibitions not to be granted upon frivolous ſuggeſtic ns. 


Obeection- It is a pzefndice and deriſion to both his Pateſties C ccleſiaſticall and Tem 
pozall iuriſdid ions, that many pꝛohibftions are granted upon triſling and ſribo⸗ 
lous ſuggeſtions, altogether unwoꝛthy to pꝛoceed from the onc , oz to give any 
binderance oz interruption to the other: as upon a ſaft of tithes bꝛuught by a Mi⸗ 
niſter againſt his Pariſhfoner, a pꝛohibition flyeth out upon ſuggeſtion, that in 
regard of a ſpeciall recetyt,called a Cup of buttered Beate made by the great sAill 
ol the ſaid Pat ichtoner to cure a grievous diſeaſe called a Cold, which ſozely 
troubled the ſaid Piniſter, all his tithes were diſcharged, And like wiſe a wo» 
man being con vented foz adultery committed with one that ſuſpictouſſy reſoʒted 
to her houſe in the night time, the ſuggeſtto;: of a p2obibition in this caſe was, 
that omnia placita de nocturnie ambulationibus belong to the Ring 4c, Alſo 
where a Legatarp ſued foz his legacy given in a will, the p2oht!:iffon was, Quia 
omnia placita de donis & conceſſionibus ſpectant ad forum Regium, & non ad 
forum Eccleſiaſticum, dummodo non {int de teſlam ento & mat trimonio; as if 
a legacy were not donat io de 02 in teſtamento with many other of like ſozt. The 
reloʒ mation of all which frivolous pzoccedings, ſo chargable notwithſtanding to 
manp pooze men, and the great hinderancc of tuſtice, we hamblp refcrre to out 
Loꝛzdſbips conſtderat ton. | 


Anſwer. Ve grant nne upon frivolons ſuggeſtions , butfoz the caſe put, it is my 
[154 | 
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lous in the Miniſter to make ſuch a contrac il any ſuch were) but that maketh 
not the contra void, but difcovereth the unwozthineſſe of the party that made 
the ſame, and pet no fault in granting the pzohtbition ; but when it ſhall appeare 
unto us, that ſuch a matter is ſuggefted by fraud of any Clerke 0z Counceller at 
law, we will not remit ſuch offences, but will exclude ſuch Attoznep from the 
Court. and ſuch Councellers from their pzactice at the Barre. And ff they will 
ſuggeſt adultery to one, againſt whom they pzove but nicht-walking, and doe ad · 
tudge him foz it, we are in ſuch a caſe to pꝛohibite their pꝛoceedings: foz that is 
a matter mcerly pertinent to the Tempozall Court; ſo, ił it appeare hee hath en- 
tred the houſe as a thiete, oꝛ a burglater, and ſo in many other caſes alſo. And if 
any ſurmtſe a legacy from the dead, where it was but a pꝛomiſe of payment in his 
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life time, in that caſe ſuch a ſuit is to be pꝛohlbited: but if in theſe caſes the parties 


were named, then we might ſee the Recozd, and thereupon be directed to ſhew 
upon what conſideration theſe p2ohibitions were granted, otherwiſe wee ſhall 
thinke that theſe are caſes newly invented. 


No Prohibition to be granted at his ſuit, who is Plaintife in 
the Spirituall Court. 


We ſuppole it to be no warrantable noz reaſonable courſe, that pꝛohibitions 
are granted at the ſuit of the Platntife in the Eccleſiaſticall Court, who having 
made choice thereof, and bzought his adverſary there into tryall,voth by all intend: 
ment of law and reaſon, and by the uſage of all other iudictall places conclude him⸗ 
ſcife in that bchalfe ; and although he cannot be pꝛeſumed to hope foz helpe in any 
other Court by way of pꝛohibitton, pet it is very uſuall foz every ſuch perſon ſo 
pzocecding onely of mecre malice fo2 bexat ion of the party, and to the great delay 
and hindcrance of tuſtice. to find favour ſoꝛ the obtaining of pꝛohibitions, ſome« 
times alter two oz thꝛee ſentences, thereby taking advantage (as he mult plcad) 
ol his owne w2ong, and receiving aide from that Court, which, by his owne con- 
leſſlon, he beloꝛe did contemne ; touching the equity whereof, we will expec the 
anſwer ofthe Jadges, 


None map purſue in the Eccleſiaſticall Court foz that which the Kings 
Courts ought to hold plea of, but upon infozmation thereof giben to the Kings 
Courts, either by the Plaintife, oz by any meere ffranger , they are to be pzoht- 
bited, becanſe they deale in that which appertaineth not to their turiſdiaion, where 
it they would be carefull not to hold plea of that which appertaineth not to them, 
this needed not: and if they will pꝛoceed in the Kings Courts againſt ſuch as 
purſue in the Cccleſtaſticall Courts foz matter Tempoꝛell,that is to be infliced 
upon them, which the quality of their offence requireth and how many ſenten- 
tes howſoevecr are given, pet pꝛohibitions thereupon are not of favour , but of 
luſtice to be granted, 


No Prohibition to be granted, but upon due conſideration 
ot the libell. 


It is (we are perfwaded) a great abuſe, and one of the chiete grounds of the 
moſt of the foꝛmer abuſes, and many other, that pꝛohibitions are granted with- 
out ſight of the libell in the E ccleſiallicall Court ; yea, ſometimes befoze the li 
bell be there erhibited, whereas by the Lawes and Statutes ofthis Realme (as 
we thinke the ifbcll (being a bztcfe declaration of the matter in debate betweene 
the Plaintife and Defendant } is appointed as the onely rule and direction foz 
the due granting of a pꝛohlbition, the reaſon whereof is evident, viz. upon dilt- 
gent conſideration of tho libell it will eaſily appeare, whether the cauſe belong fo 
the Tempozall oz Eccleſiafticall cognizance , as on the other ſide without ſight 
of the libell , the pzohtbition muſt needs range and roave with ſtrange and foz- 
raigne ſuggeſtions at the will and pleaſure of the deviſoz, nothing — 
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the matter in demand: whereupon it cometh to paſſe, that when the Judge Ec⸗ 
clefiaſticall is handling a matter ol Simony, a pꝛohibition is grounded upon a 
ſaggeſfion, that the Court trpeth placita de adrocat ionibus Ecc leſiarum, & de 
jure pat ronatus. And when the libell containeth nothing but the demand el tithe 
Wooll, and Lamb, the p2ohibition ſurmiſeth a cuſtome of paping of tithe Pige- 
ons. So that if it may be made a matter of conſcience to grant pꝛohibittons only, 
where they doc rightly lye, oz to p2eſerve the iuriſdia ion C cclcſiaſticall united to 
bis Mateſties Crowne, it cannot (we hope) but ſeem neceſſary to pour I 02d» 
ſhips, that due conſideratton be firſt had of the libell in the C ccleũaſticall Court. 


befoze any pꝛohibition be granted. 


Who hath an adbowſion granted to him foz money , being ſucd foz Simony, 
ſhall have a p3zobtbition ; and ft is manifeſt, that though in the libell there appcar 
no matter to grant a pꝛohibition, pet upon a collatcrall ſurmiſe the pꝛohibition is 
to be granted: As where one is ſued in a Spirituall Court foz tithes of (ilva cæ- 
dua, the party ma ſuggeſt, that thep were groſſe 0z great trees, and have a pꝛo⸗ 
bibition, pet no ſuch matter appeareth in the libell. So if one bee ſued there foz 
vfolent hands laid on a Piniſter by an Officer, as a Conſtable, hee being ſued 
there map ſuggeſt, that the Plaintife made an affrap upon another, and he to pze- 
ſcrve the peace laid hands on him, and ſo have a pꝛohibition. And ſo in very ma⸗ 
ny other like caſes,and pet upon the libell no matter appeareth why a pꝛohibition 
ſhould be granted: And they will never ſhew, that a cuſtome to pay Pigeons 
was allowed to diſcharge the payment of N ooll, Lamb, oz ſuch like. 


No Prohibition to be granted under pretence, that one witneſſe 
cannot be received in the Eccleſiaſticall Court, to 
ground a judgement upon. 


There is a new deviſed ſuggeſtion in the Tempoꝛall Courts common re⸗ 
ceived and allowed, whereby they may at their will and pleaſure dzaw any cauſe 
whatſoever from the E ccleſiaſticall Court: Fo2 example, Pany pꝛohibitions 
have lately come fozth upon this ſuggeſtion, that the Lawes Eccicſiaſticall doe 
require two witneſſes, where the Common Law accepteth of one; and thcrefoze 
it is contra legem cerrz, ſoʒ the Eccleſiaſticall Judge to inũ ſt upon two witneſs 
ſes to pzove his cauſe: upon which ſaggeſtion, although many conſultations have 
been granted the ſame being no wap as pet able to warrant and maintaine a 
02 of ſome futurc conftruction,it may have given to it moze ſtrength then is con- 
ventent, the ſame tending to the vtter overthzow of all E ccleſtaſticall turiſdiction, 
we molt humbly deſire, that by pour Lozdlpips good mcanes, the ſame may be 
ozdered to be no moze uſed, 


If the queſtion be upon payment, oz ſetting out of tithes, oz upon the p2oofe of 
a legacy, oz marriage, oz ſuch like incidence, we are to leave it to the tryall of their 
law, though the party have but one witneſſe ; bat where the matter is not deter · 
minable in the Eccleſtaſticall Court, there lyeth a pꝛohibition cither upon, 03 
without ſach a ſurmiſe. 


No good ſuggeſtion for a Prohibition, that the cauſe is neither 
teſtamentary, nor matrimoniall, 


As the fozimer device laſt mentioned endevoureth to ſtrike away at one blow 
the whole Eccleftaſticall tauriſdicion ; ſo there is another as uſuall , oz rather 
moꝛe frequent then the fozmer, which ts content to ſpare us two kind of cauſes 
to deale in, viz. Teſtamentarpy, and Patrimontall : and this device inſulteth 
mightily in many pꝛohibitions, commanding the E ccleſtaſticall Judge , that be 
the cauſe never ſo apparently of Eccleſiaſtical cognizance, pet hee ee 
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foz that is neither a cauſe Te ſtamentary, noz Batrimontall: which ſuggeſtion, as 
it grew at the firſt upon miſtaking, and omitting the wozds, de bonis & catal- 
lis, &c. as map appeare by divers ancient pzohtbitions in the Negiſter; ſo it will 
not be denfcd, but that. beides thoſe two, divers 4 ſundzp other cauſes are notozi- 
ouſly knowne tobe of Cccleſiaſticall cogntzance, and that conſultations are as 
uſually awarded (if ſuit in that behalfe be pzoſecuted) notwithſtanding the ſald 
ſuggeſtion, as their p2ohibittons are caſily granted, which. as an iniury,marching 
with the reſt to wound pooze men, pzotrac ſuits, and pzetudice the Courts Ec⸗ 
clcfiaſticall, we deſire that the Judges will be pleaſed to redzeſſe. 


If they obſerve well the anſwer to the fozmer obfections, they may be thereby 
ſatisficd, that we pzohtbit not ſo generally as they pꝛetend, noꝛ doe in any wiſe 
deale further then we onght to doe, to the pzeludite of that which appertaineth to 
that turiſdicion ; but when they will deale with matters of Tempozall contracs, 
coloured with pꝛetended E ccleſiaſticall matter, wee ought to pꝛohibit them with 
that fozme of p2o0htbitions,mentioning.that it concerneth not matter of Marriage, 
noz Teſtamentarp: And they ſhall not find that we have granted any. hut by fozm 
warranted, both by the Regiſter, and by Law: And when ſaggeftions, carrying 
matter ſafficicnt,appeare to us fudictally to be untrue and inſufficient, we are as 
ready to grant conſultations as pꝛohibitions: and we map not alter the fozme of 
our p2ohibitions upon the conceits of Cccleſtaſticall Judges, and pꝛohibitions 
granted in the fozme ſet downe in the Article , arc of that fozme which by Law 
they ought to be, and cannot be altered but by Parliament. 


No Prohibition upon furmiſe onely to be granted, either out 
of the Kings Bench, or Common Pleas, but 
out ot the Chancery onely. 


Amongf the cauſes whereby the Eccleſiaſtical (uriſdiction is oppzeſſed with 
multitude of pꝛohibitions upon ſurmiſes onelp, this hath a chiefe place fn that 
thzough incroachment (as wee ſuppoſe) there are ſo many ſeverall Courts, and 
Judges in them, that take upon them to grant the ſame, as in the Kings Bench 
five, and in the Common Pleas as many, the one Court oftentimes croſſing the 
pꝛoceedings of the other, whereas wee are perſwaded, that all ſuch kinds of pꝛo⸗ 
hibit tons, being oziginall wzits ought onelp to ine out of the Chancery, and 
neither out of the Kings Bench, noꝛ Common Pleas, And that this hath been 
the ancient pzactice in that behalfe, appeareth by ſome ſtatutes of the Realme, 
and ſundzy iudgements at the Common Law the renewing of which pꝛaaiſe 
tartieth with it an apparant ſhew of great benefit and conveniency, both to the 
Charch, and to the Subte : foz if pzohibitions were to (ue onely out of one 
Court, and from one man of ſuch integrity, iudgement, ſincerity, and wiſedome, 
as wo arc to imagine tho Lozd Chancellour of England to be endued with, tt is 
not likelp, that he would ever be induced to pꝛeiudice and peſter the E ccleſtaſti⸗ 
call Courts with ſo many needleſſe pꝛohibittons; 02, after a conſultation, to ſend 
out in one cauſe, and upon one and the ſame libel! not altered, pzohibition upon 
pꝛohibition. his owne as remaining upon recozd befoze him to the contrary, The 
further conſideration whereof, when, upon the Judges anſwer thereunto, it ſhall 
be moꝛe thꝛoughly debated, wee muſt relerre to pour L oꝛdſbips honourable di⸗ 
tedion and wiſcdome, 


A ſtrange pꝛeſumption in the Eccleſiaſticall Judges, to require that the Kings 
Courts ſhonld not doe that which by law they ought to doe, and alwayes have 
done and which by oath they are bound to doe And if this ſhall be holden incon- 
benter;t, and they can in diſcharge of us obtatne ſome A of Parliament to take 
it from all other Courts then the Chancery, they ſhall doe unto us a great eaſs : 
but the law ol the Nealme cannot be changed, but by Parliament; and what re- 


liele oz eaſe ſuch an Act may wozke to the 2 wife men will ſoone find — 
1111 an 
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14. 


Obje ctꝛon. 


Anſtrer. 


15. 


Object ion. 


Antwa 


Articuli Clert, 


and diſcerne : but by theſe Articles thus diſperſed abꝛoad, there is a generall un; 
beſeeming aſperſion of that upon the Judges, which onght to have been lozbozn. 


No Prohibition to be awarded under a falſe pretence, that the 
Eccleiaſticall Judges would hold no plca tor 
euſtomes for tithes. 


Among many devices, whereby the cognizance of candles of tithes is dzawn 
from Sccleliaſticall Judges, this is one of the chiefeft, viz. concerning the tryall 
of cuſtomes in payment of tithes, that it muſt be made in a Tempoꝛall Court; 
foz upon a quirke and falſe ſuggeſtion in Edward the fourth his time, made by 
ſome Sergeants, a concelt hath riſen (which hath lately taken greater ftrength 
then befoze) that Eccleſiafffcall Judges will allow no plea of cuſtome oz pꝛe⸗ 
ſcription, either in non deeimando,og in modo decimandi; and thereupon when 
tontenttous perſons are ſued in the E tcleſlaſticall Court foz tithes, and doe per- 
cefve, that upon good p2oofe tudgement will be given againft them, e ven in their 
owne pleas, ſometimes foz tuſtomes, doe pꝛeſentiy (knowing their own ſtrength 
with Jurozs in the Country flic unto Weſtminſter Hall, and there ſuggeſting 
that they pleaded cuſtome foz themſelves in the E ccicfiafttcail Courts, but couid 
not be heard, doe pzocure thence very readily a pzohibition and albeit the ſaid 
ſuggeffion be notoziouſly ſalſe, pet the party pꝛohibtted map not bee permitted to 
traverſe the ſame in ſhe Tempoꝛall Court (directly contrary to a Statute made 
in that be halle: neither may the Judge pꝛohibited pzoceed without danger of an 
attachment, though himſelte doe certainly know, either that no ſuch cuſtome was 
eber alledged befoze him, oz being alledged, that he did tecelve the ſame , and all 
manner of pzoofes offered thereupon: which conſe ſeemeth the moze ſtrange un⸗ 
fo us. becauſe the ground thereof laſd in Edward the fourth his time, as afoze- 
ſatd,was altogether untrue,and cannot with any ſound reaſon be maintained: Di 
ders Statutes and Judgements at the Common Law doe allow the @ccicſiaſtt- 
call Courts to hold plea of ſuch cuſtomes ; all our bookes and gencrall learning 
doe therewith concurre, and the Ecclefiaſticall Courts, both then and ever ſince, 
even untill this dap, habe, and till doe admit the ſame , as both by cur ancient 
and recent Recozds it doth and may to any mo maniteſtiy appeare. And be- 
ſides, there are ſome conſultations to bee ſhewed in this bery point, wherein the 
laid ſurmiſe and ſuggeſtion, that the E ttleũaſticall Judges will heare no plca of 
cuſtomes, is affirmed to be inſufficient in law to matntaine any ſuch pꝛohibttion: 
and therefoze we hope, that ff we ſhall be able, notwithſtanding any thing the 
Judges ſhall anſwer thereunto, to iuſtiſie the pzemiſſes, pour Lozdſhitps will be 
a meanes, that the abuſes herein complatned of, having ſo faiſc a ground, may bc 
amended, 


The Tempoꝛall Courts habe alwapes granted p2ohibitions as well in caſes 
de modo decimandi, as in caſes upon reall compoſitions, either in dilcharge of 
tithes, o2 the manner of tithing : foz that modus 4. imand! had his oziginall 
ground uvon ſome compoſitton in that kind made, and all pꝛeſcrtptions and com 
polittons tn theſe caſes are to be tryed at the Common L aw , and the Eccleſta⸗ 
ical Courts ought tobe pzohibited , if in theſe caſes they had plea of tithes n 
kind: but if they will ſue in the Cccleftaſticall Court de m/ decimar ii, 93 at⸗ 
toꝛding to compeſition, then we pꝛohibit them not: and the cauſe why the Ec⸗ 
cleſiaſticall Judges find fault herewith, is becauſe many Miniſters have gro lone 
of late moze troubleſome to their Pariihioners, then in times paſt ; and thert by 
wozkeunto theſe Courts moze commodity, whereas in fozmer ages they were 
well contented to accept that which was uſed to be paid, and not to contend againſt 
any pꝛeſcriptton oz compoſition ; but now they grow ſo troubleſome to thetr 
neighbours , as, were it not foz the p2ohibition cas map appear? by the pꝛeſi⸗ 
dents befoze remembꝛed they would ſoone overthzow all pꝛeſcriptions and 


compoſttions that are foz tithes, which doth and would bzccd ſach a general one 
700! 
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botle amongſt the people, as were to be pitied, and not to be permitted. And where 
they ſap , there bee many ſtatutes that take away theſe pꝛoteedings from the 
Tempoꝛall Courts, thep are mach deceived; and if they looke well unto it, they 
ſhall find even the ſame ſtatutes they pꝛetend to give wap unto if. And it is 
ſtrange they will affirme ſo great an untruth, as to ſap , they are not permitted 
to traverſe the ſuggeſtion in the Tempozall Ccurt ; foz both the law and daily 
pꝛadice doth allow it. 


The cuſtomes for tithes are one!y to be tried in the Eccleſiafticall Courts, 
and ought not to be drawne thence by Prohibirions. 


Although ſome indiſcreet C ccleſtaſlicall Judges, either in the time ol Ring Ed- 
ward the fourth, oz Edward the ſirth, might, againſt Law, have refuſed in ſome 
one cauſe to admit a plea of cuſtome of tithes, to the pzetudice of ſome perſon 
whom he favoured, and might thereby peradventure have given occaſion of ſome 
one pꝛohibition (but whether they didſo oz no, the ſuggeſtion of a Lawyer foz his 
kee is no good p3oofe) pet ſoꝛeſmuch as by thzee ſtatutes made ſince that time, 
wherein it is ozdained, viz. both that tithes ſhould be truly paid, accozding to the 
cuſtome, i the tryall of ſuch paymente, acco2ding to cuſtome upon anp default oz 
oppolitton, ſhould be tryed in the Kings Ccclefiaſlicall Courts, and by the Kings 
Cccleſiaſticall Lawes, and not other wiſe, oz beſoꝛe any other Judges then Ec⸗ 
cleſiaſticall, We moſt humbly deſire pour Lozdſiips , that if accozding to the 
ſaid lawes we be moſt ready to heare any plea ofcuſtomes pour Lo2dſhips would 
be pleaſed, that the Judges map not be permitted hereafter to grant any pꝛohibt⸗ 
tions upon ſuch faiſe ſurmiſes ; oꝛ if they ſhall anſwer, that wee miſtake the ſafd 
ſtatutes, that then the ſaid thꝛee ſtatutes map bee thꝛoughly debated befo2e pour 
L o2dſhfps, leſt under pzetence of a right, which they challenge, to expound theſe 
kind of ſtatutes, the truth may be over-bozne, and pooze Miniſters ſtill left unto 
Country tryalls, there to iuſtiſie the right of their tithes befoze unconſcionable Jus 
r0zs in theſe cales, 


The anſwer to the fozmcr Article may ſcrve foz this ; and where the obiection 
ſeemeth to impeach the tryall at the common Law by Juro2s. we hold, and ſhall 
be able to app2ove it to be a farre better courſe foz matter of fac upon the teſtimo» 
nie of witneſſes, ſwoznc viva voce, then upon the conſcience of any one particu · 
lar man, being guided by paper pzoofes;and we never heard it excepted unto here- 
toloʒe, that any ſtatute ſhould be expounded by any other then the Judges of the 
land; neither was there ever any ſo much over-ſeen,as to oppoſe himſelfe againſt 
the pzadice of all ages to make that queſtion, oz to lap any ſuch unjuſt tmputatt- 
on upon the Judges of the Realme. 


No Prohibition to be granted, becauſe rhe treb'e value of tithes ĩs 
ſued for in the Eccleſiaſticall Court. 
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17. 


Whereas it appeareth ylainly by the tenour of the ſtafute ol Pd w. 6. cap. 13. Ob jection. 


that Judges C ccleſſaſticall, and none other,. are to heare and determine all ſuits of 
lithes, and other duttes fo2 the ſame, which are given by the ſaid Act and that no» 
thing elſe is added to lozmer la wes by that ſfatute, but onelp certaine penalties, 
foz example, one of treble value: Fozafmuch as the ſatd penalty, being only de 
viſed as a meanes to wozke the better payment of tithes, and foz that there are 
no wozds uſed in the ſaid ſtatute to give juriſdiction to any Tempoꝛall Court, 
We hold it moſt apparant, that the ſaid penalty of treble value, being a duty at- 
ven in the ſaid ſtatute fo2 non · pay ment of tithes, cannot bee demanded in the 
Tempozall Court, but onely befoze the CccleGaſticall Judges, accozding to 
the expꝛelle wozds of the ſaid ftatate : And the rather, wee are ſo perſwa- 
ded, becauſe it is moſt agreeable fo all lawes end reaſon, that where the 
pzincipall cauſe is to bee decided, there all things incident and accefſary 


are to bee determined. Beſides , it was the pꝛaatce of all Eccleſiaſtical 
Jitf 2 Courts 
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Ob jection. 
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Courts in this Nealme, immedlatly after the making of the ſald Otatute, and 
bath continued lo ever ſince to award treble damages when there hath been 
cauſe) without any oppoſition, untill about ten peares paſt en oꝛ about which 
time, notwithſtanding the pꝛemiſſes, the Tempozall Judges began to hold plea 
of treble value, and doe now accompt it ſo pꝛoper and pecultar to their turiſdiat. 
ons, as by colour thereof they admit ſuits oztginally foz the ſatd penalty, and doe 
make thereby very abſaurvly/ the penalty of treble value to be pʒinctpall, which 
is indeed but the acceſſary : and the cognt ʒance of tithes to bee but the acccſſary, 
which in all due con ſtruaion is moſt evident to be the pzincipall, thereby wholly 
perverting the true meaning and dzift of that Statute, whercupon if in the Spi⸗ 
rituall Court the treble value be now demanded by the libell as a duty, accozding 
to that Statute, oz that ſentence be awarded diredly and ſincerely uvon the ſaid 
libell, pzeſently, as contentions perſons are diſpoſcd,a pzobibitton ts granted and 


. ſome ſharp wozds are farther uſed, as ff the ©ccleſiaſticall Judges were in ſome 


further danger foz holding of theſe kind of pleas : and thcrefoze we moſt humbly 
deſire, that if the Judges ſhall infiff in their anſwers upon ſuch their ſtraining of 
the ſatd Statute, pour Lozdſhips will be pleaſed to heare the ſame further deba⸗ 


ted by us with them, 


It they obſerve well the Statute, they Wall find, that the @ccleſtaſticall Court 
is by that Statute to hold plea ofno moze, then that which is ſpectally thereby li⸗ 
mited foz them to hold plea of; and the Zempozall Court not reſtrained thereby, 
to hold plea of that which is not limited unto the E ccleſiaſticall Court by that Ac, 
and of that they had turiſdia ion of befoze : and the fozteiture of double value is ex: 
pꝛelly limited to bs recovered befoge the Eccleſiaſticall Judges; but where a foz» 
leiture is given by an Ac generally not limiting where to be recovercd, it is to be 
recovered in the Kings tempozall courts,xthe cauſe wh it is ſo divided ſeemeth 
fo be foz that, where by that ad. Tempozall men were to ſue foz their tithes in 
the E ccle ſiaſticall court, where it was then pzcſumed they were to have no great 
favour : Therefoze the party grieved might il he would purſue foz the fozfeiture 
of the treble value in the Zempozall court, where hee was to recover no tithes ; 
but if he would ſue where he might alſo recover the tithes, then hee would purſue 
fo: the double value: foz that is ſpectally appointed to be recovered in the Eccles 
fiaſticall Court, but not the treble value, And although they alledge , that they 
ſometimes uſed to matntaine ſuit foz the treble value, yet as ſoon as that was com» 
plained of to the Kings Courts, they gave remedy unto it as appertatncd. 


No Prohibition to be awarded, where the perſon is Ropped from 
carrying away of his tithes by him that ſetteth 
them forth. 


As the ſaid Statute of Edward the ſixth laſt mentioned allignethj a penalty ol 
treble value, i a man upon pzetence of cuſfome, which cannot be tuſtificd, ſhall 
take away his cozne befo2e he hath ſet out his tithes; ſo alſo in the ſaid ſtatute it ia 
pꝛobided, that ff any man having ſet out his tithes, ſhall not aftcrw:rvs ſaffer the 
Parſon to carry them awap, ac. he ſhal pap the double value therot ſo carried awoy, 
the ſame to be reconered in the Eccleſtaſticall Court. Howbeit the clearneſſe of 
the Statute in this point, notwithſtanding meanes are found to dzaw this cauſe 
alſo from the Eccleſiaſticall Court; foz ſuch as of hatred towards their Pint- 
ſters are diſpoſed to vexe them with ſuits at the common Law where they find 
moze favour to maintatne their wzangling, then they can hope foz in the Eccleſt- 
aſticall Court) will not faile to ſet ont their tithes befoze witneſſes, but not with 
any meaning oz intent that the Parton ſhall ever carry them away; foz pzeſently 
thereupon they will cauſe their owne ſervants to load them away to their owne 
barnes, g; leave the Parſon as he can to ſeek his remedy; which if he do attempt in 
the eccleſtaſticall court. out cometh a pꝛohibitton, ſuggeſting, that upon ſeverance 
and ſetting toztt of the tenth part from the nine the ſame tenths were pꝛel ently by 
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Iwo in the Parſons poſſeCion,and being thereupon betome a lap chattell. muſt be 
recovered by an action of treſpaſle at the common law, whereas the whole pꝛe⸗ 
tence is grounded upon a meere per verting of the ſtatute, which doth both oꝛdain, 
that all tithes ſhall be ſet fozth truly and iuſtly without fr2ud and guile; and that 
alſo ide Parſon ſhall not be ſtopped oz hindered from carrying them away neither 
of wiztch conditions are obſerved when the Farmer doth {et them fozth meaning 
to carry them away bimſcite (fo2 that is the fraudulent letting of them out ;) and 
aiſo, when accozdingly hee taketh them away to his owne uſe foz thereby hee 
foppeth the Parſon to carry them away: and conſequentiy, the penalty of thts 
oltence is to bee recovered in the fatd Eccleſiaſticall Courts, accozding to the 
woꝛds of the ſaid ſtatute, and not ta any Court Zempozall: wherefoze we moſt 
bumbiy deſire your Lozdſhips, that either the Judges may make it apperant to 
pour Lo2dſhips, that we miſlike this ſtatute in this point, oꝛ that our cle ſia· 
ſticall Courts may ever hcreaftcr be freed from ſach kinds of pꝛohibittons. 


Foz the matter of this Article it is anſwered bcfo2e, x where the truth of the caſe 
is, that he that ought to pay p2edtall tithes, doth not divide out his tithes, oꝛ doth 
in any wiſe interrupt the Parſon, oz his deputy, to ſee the dividing oz ſetting of 
them cut that appearing unto us iudictallpy, we maintain no pꝛohibition upon any 
ſuit there foz the double value, but if after the tithes ſevered, the Parſon will ſell 
the tithes to the party that diutded them, upon the ſarmiſe thercof, we doe, and 
ought to grant a pꝛohibit ton but if that furmtſe doe pꝛode untrue, we do as rea⸗ 
dily grant a conſultation, and the party ſeeking the ſame , ts, accogding to the ſta⸗ 
tute, to have his doable coſts and damages. 


No Prohibition to be granted upon any incident plea in 
an Eccleſiaſticall cauſe. 


Ne conceive it to be great intury to his Mateſties C ccleſtaſticall turiſdid ion, 
that nʒohibitions are awarded to his E ccleſiaſticall Courts upon every by, and 
every incident plea oz matter alledged there in barre, uz by way of exception, the 
pꝛinttnall cauſe being undoubtedly of E ccleſtaſticall cognizance: Foz example, In 
fait foz tithes in kind, if the limits of the Pariſh, agreements, compoſitions, and 
arbitraments , as alſo whether the Piniſter that ſucth as Parſon, be indeed 
Parſon oz Utcar, doe come in debate by way of barre, although the ſame partfcn- 
lars were of Zempozall cogntzance (as ſome of them wee map boldly ſap are 
not yet they were in this caſe examinable in the Eccleſtaſticall Court, becauſe 
they are matters incident which come not in that caſc finally to be ſentenced 
and deter mined, but ore uſed as a meanc and furtherance foz the deciſion of the 
maine matter in queſtion, And ſo the caſe ſtandeth in other ſach incident pleas 
by wap of barre - fo2 otherwiſe either party in every'canſe might at his pleaſure, 
by pleading ſome matter Tempozall by way of exception. make any cauſe Eccle⸗ 
ſiaſticall whatſoever ſubica to a pzohibition , which is contrary to the reaſon of 
the common Law , and ſund2y tudgements thereupon given, as wee hope the 
Judges themſelves will acknowledge, and therenpon peeld to have ſuch pzohtbt- 
tions hereafter reſtrained. 


Matters incident that fall out to be meere Tempozall, are to be dealt withall 
in the Zemvozall, and not in the Eccleſiaſticall Court, as is befoze particularly 
let do wne in the cleventh Article. 


That no Temporall Judges, under colour of authority to interpret Statutes, 
ought, tn favour of their Prohibitions, to make cauſes Eccleſia- 
ſticall to be of Temporall cognizance. 


3lthonch of late dayes it hath been ſtrongly held by ſome, that the interpꝛeta⸗ 
tion of all ſtatutes whatſocvcr doe belong to the Judges Zempozall, pet we ſup: 


pole, by c:rtatne evill effects, that this opinion is to bee bounded — 


Anſwer, 


I 9- 


ObjcRior: 


Anſ wer. 


Objection 


Anſwer. 


Objection. 


Articult Clert_ 


tainc limits; fo2 tho ſtrong conceit of it hath already bꝛought fo2th this (rnif, that 
even thoſe very ſtatutes which doe concerne matters meerly Ccclefiaſticall, and 
were made of pur pole with great caution, to pꝛeſer ve, enlarge, and ſtrengthen 
the turildid ion C ccleſiaſticall. have been by colour thereof turned to the teſtrain⸗ 
ing, weakning, and utter overthzow of the ſame , contrary to the true intent and 
meaning of the ſafd ſtatutes: As toʒ crample (beſides the ſtrange interpꝛetation 
of the ſtatutes befozc mentioned, ſoʒ tte papmeant of tithes) UW hen parties have 
been ſued in the Ccclſtaſttcall Courts, in caſe of an ince ſtuous marriage, a pꝛo⸗ 
bibition hath been awarded ſuggeN ing, under pꝛetence ol a ſtatute in the time of 
King Hen. S. that it appcrtatneth to the CTempozall Courts, a not to the Ecclell- 
aſticall, to determine what marrtages are la włull, and what are ince ſtueus by the 
Wozd of God, As alſo a Mintſter, being upon point of depzivatton foz his in⸗ 
ſuffictcncp in the E ccleſiaſticall Court, a pꝛohibit ion was granted upon ſuggeſts: 
on that all plcas ef the fitneſſe, learning, and luffictency of Pintſters belong only 
to the Kings Tempozall Courts, relying, as wee ſuppoſe , upon the ſtatute of 
1 3.117. by which kind of intcryzctation of ſtatutes, if the naming, diſpoſing, oz 
02dcring of cauſes C ccleft»ſticall in a ſtatute ſhall make the ſame to be of Tem⸗ 
pozall cogni3ance, and io aboltlh the turiſdiction of the Ccclefiaſttcall Court, with: 
out any further circumſtances, o2 expꝛeſſe wozds to warrant the ſame, It ſol⸗ 
loweth, that fozaſmuch as the common Book and Articles of Religion are eſtas 
bliſhed and confirmed by ſeverall Aas of Perliament, the Zempozall Judges 
map challenge to themſclves an authozity to end and determine of all cauſes of 
Faith and Rclfcton, and to ſend ont their pzohtbitions , if any Ccclcfiafficall 
Judge ſhall deale o: pzocecd in anp of them: which conceit. how abſurd it is need · 
eth no pꝛoole, and teacheth vs, that when matters meerly E cclcſtaſttcall are coms 
p2iſed in any ſtatute, it doth not there ſoze ſollow, that the interpʒetatton of the 
ſaid matters doth belong to the Tempozall Judges, who by their pzofeſſion, and 
as thep are Judges, are not acquainted with that kind of learning: Mereunto, 
when we ſhall receide the anſwer of the Judges, we ſhall be ready to tuſtifie eve- 
ry part of this Article. 


Il any ſuch have Clipt, as ts ſet downe in this Article, without other cirtum · 
fances to maintaine it, we make no doubt, but when that appcared to the Kings 
Tempozall Court, it hath been pzeſently remitted ; and pet there be caſcs, that 
we map deale both with marriages and matters of depzivation, As where they 
will call the marriage in queſtion after the death of any of the parties, the marrt- 
age map not then be called in queſtion, becauſe it is to baſtard and diſ inherit the 
iſſues, who cannot ſo well defend the marriage as the parties both living them» 
ſelves might have done; and ſo is it, it they will depztve a Pinilter not foz mat- 
ter appertaining to the E ccleſia ſticall cogniʒ ante. but foz that which doth meerly 
belong to the cognizance of the Kings @cmpozall Courts, And foz the Judges 
expounding of ſtatutes that concerne the E ccleſiaſticall government oꝛ p2ocee« 
dings, it bclongeth unto the Tempozall Judges ; and wee thinke they bade been 
expounded as much to their ad vantage, as either the letter o2 intention of lawes 
would oz could allow of, And when they have been expounded to thetr liking, 
then they could app2ove of it but if the expoſition be not ſoz their purpoſe, then 
will they ſay, as now they doe, that it appertaineth not vnto us to determine ol 
them. 

That perſons impriſoned upon the writ of de excommunicato capi- 
endo are undu'y delivered, and Prohibitions unduly 
awarded for their greater ſecurity, 


Fozaſmuch as impꝛiſonment upon the watt of excommunicato capiendo is 
the chicfeſt Mempozall ſtrength of Eccleſtaſttcall tariſdictton , and that by the 
Lawecs of the Realm none ſo committed foz their contempt in matters of Eccle- 
ſiaſticall cogntzance, ought to be delivered untill the Eccle ſtaſticall Courts were 


ſattofied, oz cantfon gfven inthat behalle , wee would glavly be refolvedby what 
an 


eArticuli Cleri, 


authozify the Tempozall Judges do canſe the Sherifes to bzing theſaid parties 
into their Courts, and by their owne diſtretions ſet them atitbertp, without no 
tice thereof firſt given to the E ccle ſtaſticail Judges, 02 any ſatisfaction made ei⸗ 
ther to the parttes at whole ſuit he was impziſoned, oz the Eccleſtaſticall Court, 
where certatne lawfall fees are dne : And after all this, why doe they likewiſe ſend 
out thetr vꝛohibittons to the ſaid Court. commanding, that all cenſures againſt the 
ſaid parftes ſhall be remitted, and that they be no nwze pꝛocerded with foz the 
ſame cauſes in thoſe Courts. Of thts our deſire, we hope your L oꝛochtps do ſes 
ſufffctent canſe, and will thereloze pꝛocure us from the Judges fome reaſonable 


We affirme, if the party excommunicate be impꝛiſoned wee ought upon com- 
plaint to ſend the Kings wztt foz the body and the canſe, and if in the returne no 
cauſe,oz noſuſfictent cauſe appeare, then we doe as we ought) ſct him at liberty; 
— upon removing the body, the matter appeare to be of Cccleſiaſticall 
togni jance, then we remit him againe: and this we ought to doe in both caſes ; 
fo2 the Tempoꝛall Courts muſt alwates have an eye, that the Eccleſiaſtical tu- 
riſdiaton uſurp not upon the Tempozall, 


The Kings authority in Eccleſiaſticall cauſes is greatly impugned 
by Prohibitions. 


We are not a little perplexed touching the authoztty of his Mateſtie in cauſes 
Ecciefiaſttcalt, in that we find the ſame to be ſo impeachcd by pʒohibitions, that it 
is in effec thereby almoſt extinguiſhed; fo2 it ſeemeth , that the innovating hn- 
mour is growne ſo rank, and that ſome of the Tempozall Judges are come to be 
of opinion, that the Tommiſioners appotnted by his Mateſty fo; his cauſes Ec⸗ 
cleſtaſticall ha bing committed unto them the erecation of all Eccleſiaſticall turiſ- 
diction annexed to his Baicfites Jmperiall Crowne, by vertue of an Aa of Pax- 
liament made in that behalfe , and accozving to the tenoar and eff: & of his Bate- 
ſties Letters Patents, wherein they are autheziſed to impziſon, and impoſe 
fines, as they ſhall ſee cauſe) cannot otherwiſe pzoceed, the ſato A and Letters 
Patents not withſtanding . then by Ecclefiaſticall cenſures onelp : And thereupon 
of latter dayes , whereas certaine lewd perſons two foz example ſake one foz 
noto2ious adnlterp and other intolerable contempts, and another foz abuſing of a 
Biſhop of this a ingdome with thzeatniagſveeches , and ſundzy ratling termes 
(no wap to be endured / were thereupon fined and impziſoned by the ſatd Com 
miſſtoners, till they ſhould enter into bonds to perfozme farther ozders of the 
ſaid Court; the one was dclivered by an Hab<cas corpus out of the Kings Bench, 
— other by a like wztit out of the common Pleas : and ſundꝛp other pꝛohtbt⸗ 

s have been likewiſe awarded to dis Pateſties ſato Commiſſioners upon 
theſe ſuggeſtions, viz. Chat they had no authoꝛtty either to fine oz imp3ifon any 
man; which tnnovating concett being added to thts that followeth, That the wait 
of de excommunicarn capiendo cannot lawfully be awardeo uon any certificate 
oz ſigniſicavit made by the ſai» Commiſſioners , wee find his MPateſttes ſaid 
ſupzeme authozity tn cauſes E ccleſiaſtitall ſs largely amplified in fund2y fa- 
tutes to be altogether deſtitute in effec of any meancs to uphold it, if the ſafd 
pꝛoceedings by Tempozall Judges ſhall be by them maintatned and iuffified ; 
and therefoze wee moſt humbly deſire pour Lozdſhips , that they may declare 
themſelves herein. and be reſtrained hereafter (i there be czuſe found) from uſing 
the kings name in their pꝛohtbittons, to ſo great pꝛeiudice of his Pate ſties ſato 
authozity , as in debating the ſame befoze pour L oꝛdchtps will hereafter moze 
fully appeare. 


Me doe not. neither will we in any wiſe impugne the E ccleſtaſticall authozity 
in any thing that appertaineth unto it ; but if any by the E ccle ſiaſticall authozity 
commit any man fo vꝛiſon. upon complaint unto us that be is impꝛiſoned without 


luſt catiſe we are to ſend to have the body i to be certified ol the cauſe ; and if * 
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will not certifie unto ns the particular cauſe,but generalip, without expꝛe ſſing any 
particular cauſe, whereby it may appeare unto us to be a matter of the C ccleſta. 
Ktcall cognizance, and his impziſonment be tuſt, thcn we dog and ony ht to deliver 
bim : and this is their fault, and not ours, And although ſome of us have dealt 
with them to make ſome ſuch particular certificate to us, whereby wer map bee 
able to tudge upon it, as by law they ought to doe, pet they will by no meanes 
doe it; and therefoze their errour is the cauſe of this, and no fault in us: foz tf we 
ſee not a iuſt cauſe of the parties impʒiſonment by them, then we ought, and are 
bound bp oath to deliver him, 


No Prohibition to be granted under pretence to retorme the manner 
of proceedings by the Eccleſiaſticall Lawes, in cautecs 
confeſſed to be of Eccleſiaſticall cognizance. 


that the E ccle ſiaſticall turiſdidton hath been mach impeached 
heretoloʒe thzough the multitude of pꝛohibitions, pet the ſuggeſtions in thom had 
ſome colour of tuſtice, as pzetending, that the Judges Tccleſiaſticall dealt with 
Tempozall cauſes : but now, as it ſeemeth , they are ſubied to the ſame control ⸗ 
ments, whether the cauſe they deale in be either @cclefiaſticall oz Tempozall, in 
that pꝛohibittons of late are wzeftled out of their owne pꝛoper courſe, in the na- 
ture of a wzit of errour, 0z of an appeale : Foz, whereas the true and onely uſe 
of a pzohtbition is to reſtraine the Judges Cccleſiafticall from dealing in a mat- 
ter of Tempoꝛall cogntzance, now pꝛohibitions are awarded upon theſe ſurmiſes, 
viz. That the Libell, the Articles, the Sentence, and the Ccclcſtaſttcall Court,ac- 
coding tothe Eccleſiafticall lawes, are grie vous and tnſuffictent,though the mat- 
ter there dealt withall be meerly E ccleſiaſticall: and by colour of ſuch pꝛohibitt⸗ 
ons, the Tempoꝛall Judges to alter and change the decrees and ſentences of the 
Judges Eccleſtaſticall, and to moderate the expentes taxed in the C ccle ſiaſticall 
Courts, and to award conſultations upon conditions : As foz example, That the 
Plaintife in the E ccleſiaſticall Court ſhall accept of the one halfe of the coſts a · 
warded, and that the Regiſter ſhall loſe his fees ; and that the ſaid Plaintife Call 
be contented with the payment of his legacy, which was the p;incipall ſued oz, 
and adiudged due unto him at ſuch day, as they the ſald Zempozall Judges ſhall 
appoint, oz elſe the pzohtbition maſt ſtand, And alſo where his Mateſttes Com- 
miſſioners, foz cauſes E ccleſiaſticall, have not been accuſtomed to give a copy ol 
the Articles to anp party, befoze he hath anſwered them; and that the ſtatute of 
Hen. 5. touching the delivering of the libell> was not onely publikely adiudged in 
the Kings Bench, not to extend to the deliverance of Articles, where the party ts 
pꝛoceeded with ex officio, but like wiſe tmparted to his Paicſtie, and afterwards 
divalged in the Sfarre-chamber, as a full reſolution of the Judges, Yet within . 
02 5. moneths after, a pʒohibition was awarded to the ſaid Commiſſioners out of 
the Kings Bench, upon ſuggeſtion, that the party ought to have a topp of the Jr- 
ticles, being called in que ſtion ex othcio, befoze he ſhould anſwer them ; and not: 
withſtanding that a motion was made in full Court ſhoztly after foz a conſultati⸗ 
on, pet an ozder was entred, that the pzohtbition ſhould Rand untill the ſatd pars 
tie had a copy of the ſaid Articles given him; which novell and cxtraozdinary 
courſes doe ſcem very ſtrange unto us, and are contrary not onely to the whole 
courſe of his Pateſties lawes Eccleſtaſticall, but alſo to the very maximes and 
tndgement of the Common Law, and ſund zy Statutes of this Realme, as wee 
ſhall be ready to fuſtific befoze pour Lozdſhips; tf the Judges ſhall endeavour to 
matntaine theſe their pꝛoceedings. 


To this we ſap, that though where parties are pꝛoceeded withall ex officio, 
there needeth no libell, pet ought they to have the cauſe made knowne unto them 
foz which they are called ex othcio, befoze thep be examined, to the end it may ap⸗ 
peare unto them befoze their examination, whether the cauſe be of Cccleſta» 
ical cogntzance , otherwiſe they ought not to examine them upon oath, And 
touching the reſt of this Article, they doe utterly miſtake it. 


That 
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That Temporall Judges are ſworne to de fend the Eccleſaſticall 24. 
Juriſdiction. 


We may not omit to ſignifie unto your Lozdfhips, that (as wee take it) the Ob jection. 
Zempozall Judges are noi onely bound by their ancient oath , that they ſhall due 
nothing to the diſ· hertlon of the Crown, but allo by a latter oath untothe kings 
Suozemacp, wherein they doe ſweare, that, to their power, they will aſsif and 
defend all iuriſdia tons, pziviledges, pʒeheminentes, and authozities united and 
annexed to the Imper iall Crowne of this Realme; in which woꝛds the Eccleſia: 
Aicall iuriſdiccton is ſpecially atmed at: ſo that whereas they doe oftentimes inũ it 
upon fo; their oath, foz doing of tuſtice in Tempozall cauſes,and do ſeldome make 
mention of the ſecond oath taken by them foz the defence of the Eccleſiaſticail 
turil dia ton. with the rights and immunities belonging to the Church; we think, 
that they onght to wetgh their laid oaths better together, and not ſo farre to extend 
the one, as that it Chould in any ſozt pzetudice the other: The due conſideration 
whereof (which we moft inſtantly deſire) would put them in mind /any ſugge- 
ftion to the contrary notwithſtanding) to be as carefull not to doe any thing that 
map pꝛeiudice the lawfull pꝛoceedings of the Eccleſiaſticall Judges tn Eccleſia: 
ſicall cauſes, as they are circumſpec not to ſuffer any impeachment, oz blemich 
of their owne turiſdictions and pzoceedings in cauſes Tempozall. 


Ve are aſſured that none can fuſfly charge any of us with violating our oaths, Art; 
and it is a ſtrange part to taxe Judges in this manner, and to lay ſo great an im⸗ 
putation upon us and what ſcandall it will be to the iuſtice of the Realme to 
have ſo great levitp, and ſo forile an imputation laid upon the Judges, as is done 
in this, is too manifeſt. And we are aſſured it cannot be ſhewed,that the like hath 
been done in any fozmer age: and foz leſſe ſcandals then this of the iuſtice of the 
Realme, divers have been ſcverely puniſhed, 


That Excommunication is as law ſull, as Prohibition, for the mutuall 25. 
preſervation of both his Majeſties ſupreme jur iſdiction. 


To conclude, whereas foz the better pꝛeſer bing of his Paieſkies two ſupzeme Obiccicn. 
turildia ions befoze mentioned, viz. the Eccleſiaſticall and the Zempozall , that 
the one might not nſurp upon the other, two meanes heretofoze have of ancient 
time been 03datned, that is to ſap, the cenſure of excommunication, and the wit 
of pꝛohibition the one to reſtraine the incroachment of the Tempoꝛall turiſdici⸗ 
on upon the ©ccleſiaſticall, the other of the E ccle ſtaſticall upon the Tempozall, 
We moſt humbly deſire your Lo2dſhips,that by pour meanes the Judges may 
be induced to reſolve us, why excommunications map not as freelp be put in ure 
foz the pzcſervation of the turiſdiction E ecleſtaſticall. as pꝛohibittons are, under 
pzetence to defend the Tempozall, eſpecially againſt ſuch contentious perſons,as 
dee wittingly and willingly, upon falſe and frivolous ſuggeſtions, to the delay of 
tuſtice, veration of the ſubicts, and great ſcandall of Eccleſiaſticall turiſdiq tons, 
dafly pzocure, without feare either of God oz men-ſach undue pꝛohibittons, as we 
have herctofoze mentioned. 


The excommunication cannot be gain-ſaid, neither map the pzobibition be de- Anſw er. 
nied upon the ſurnriſe made that the matter purſued in the Eccleſtaſticall Court is 
of Tempoꝛall cognizance but as ſoon as that ſhall appeare unto us tudictally te 
be falſe, we grant the conſultation, 


Foz the better ſatisfaction of his Bateſty, and your Lo2dſhips , touching the 
obtectons d:{ivercd againſt pꝛohibitions, we have thought good fo ſet downe (as 
map be percetved by that which hath been ſad) the oꝛdinary p2ocecding in his 
Paicſtics Courts therein; whereby it ms 8 both what the Judges doe, 


and 
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and ought to dos in thole cauſes and the E ccleſtaſticall Judges map doe well 
to conſider, what iue the courſe they heretn hold can have in the end: and t 

Wall find it can be no other, but to cat a ſcandall upon the tuſt ite of the R ealme ; 
foz the Zudges doing but what thep ought, and by thetr oaths ate bound to doe, 
it is not to be called in queſtion : and rf it fall out, that they erre in iudgement, it 


Subſcribed by all the Judges of England, and the Barons 
of the Exchequer, *Paſch. 4 Jacobi, and delivered to 
the Lord Chancellour of England. 


Which anſwers and reſolutions, although they were not enaced by anthozitp 
of Parliament, as our Statute of Arricuit + e iin o E. 2. was; pet, being reſo(- 
ved unantmouſlp by all the Judges of England. and Barons of the Exchequer, 
are foz matters in law ol yigheſt authozity ni xt unto the Court of Paritament, 

N agna eit veritas, & rxvact, 

But now we will peraſe the Pzcamble, and after every Chapter in o2der, and 
pꝛotecd to the cxpoſition of the ſame . which office the Clergy clatmed. viz, to in 
terpzet all Statute Lawes concerning the Clerpy but it was reſolved by all 
the Judges of England, th:t the tnterpzetation of all Statutes concerning the 
Clergy, being portell of the Lawes of the Realme,doe belong to the Judges of 
the Common Law. 


Dwardus Dei gratia Rex Angliz, &c. Omnibus ad quos 

præſentes literæ pervenerint, ſalutem. Sciatis quod cum 
dudum, temporibus progenitorum noſtrorum quondam Re- 
gum Angliæ, in diveriis Parliamentis ſuis, & ſimiliter poſt- 
quam regni noſtri gubernacula ſuſcepimus, in Parliamentis 
noſtris, per Prælatos, & Clerum regni noſtri plures Articuli 
continentes gravamina aliqua Eccleſiæ Anglicanæ, & ipſis 
Prælatis & Clero illata (ut in eiſdem aſſerebatur) porrecti Pi 
ſent, & cum inſtantia ſupplicatum, ut inde apponeretur reme- 
dium opportunum : ac nuper in Parliamento noſtro apud 
Lincoln, anno regni noſtri ix. arriculos ſubſcriptos, & quaſdam 
reſponſiones ad aliquos eorum prius factas, coram Concilio 
noſtro recitari, ac quaſdam 4 ee corrigi, & cæteris ar- 
ticulis ſubſcriptis per nos, & dictum concilium noſtrum fece- 
rimus reſponderi: quorum quidem articulorum & reſpon- 
ſionum tenores ſubſequuntur in hunc modum. 


Cum dudum temporibus progenitorum noſtrorum, &c. 


in diverſis P arliamentis. That is. in the (aſd Parliament holden anno 
51. H. 3. Articuii Cleri, andof the ſatd As in the raigne of E-1. called Prohibirio 
fermara ſuper Artic' Clcri, and Articu.i contra prohibitionem regiam , 

habe been cited befoze. 


T la Parliamentis noſtris.] vis. 3. E.. & 8. E.. 


Ac nuper in Patliamento noſtro apud Lincoln anno re- 
gai noſtri nono. ] There were two Partiaments heiden in this ninth pere. 


VIZ. 
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viz the one at Lincolne, 1 5. Hi. mentioned in · this Pꝛeamble; and the other, 

15,Paict' anno none at Meſtminſter: and as one ſaith, Merico in Parliamento vVidartic Cla* 

con nett funr,ouia Lex Angi fine Parliamento mntari non poteſt anno 3. Jacobi 
And note well what ts \:{d there, viz. what the Law doth warrant in caſes of **2i5 d artic 1. 

pꝛohibit ion to keep every turildia ion in his true limits, cannot be altered but by * 

Parliament, 


« Per Prælatos & Clerum, CC.) Jn theſe Parliaments complaint Vid. ub. ſupra ad 


was made by the Clergy onelp; but the Kings Courts, that may award p2ohibt- _ J. = 
tions, being infozmed by the parties themſelves , oz by any ſtranger , that ann 
Court Tempozall oꝛ E ccleſtaſticall doe hold plea of that whereof they bave nut 

luriſota ton, map lewtully pꝛohibit the ſame, as well after tudgement and executt- 

on, as befoze and ſo reſolved by all the Judges of England, and Barons of the 

Crchequer, agreeable to make authozities in law, 


CAP. J. 


Nprimis Laici impetrant prohibitiones in genere ſuper de- 
] cimis, obventionibus, oblationibus, mortuariis, redemptio- 
nibus penitentiarum, violenta manuum injectione in Clericum 
vel converſum, & in cauſa diffamationis : in quibus caſibus 
agitur ad pœnam Canonicam imponendum: Rex ad iſtum 
articulum reſpondit, quod in decimis, oblationibus, obventio- 
nibus, mortuariis, quando ſub iſtis nominibus proponuntur, 
prohibitioni regiz non eſt locus; etiamſi, propter detentionem 
iſtorum diuturnam, ad æſtimationem eorundem pecuniariam 
veniatur. Sed ſi clericus, vel religioſus decimas ſuas in horreo 
ſuo congregatas, vel alibi exiſtentes vendiderit alicui pro pecu- 
nia: ſi petatur pecunia coram Judice Eccleſiaſtico, locum habet 
regia prohibitio, quia per venditionem res ſpirituales fiunt 
temporales, & tranſeunt decimæ in catalla. 


Of theſe ſufficient hath been ſald in the expo ſition upon the ſtatute of Circum- 
ſpecte n gat is: whereunto we referre the N eader;only this wee adde (which wes 
habe reſerved to this place the relolution of all the Judges of England to the 7, 
8, 19, 16, 18. Articles in Artic' Cleri 3. Jacobi Regis, in many caſes concern- 


ing tithes, 4c. 


——— — — 


CAP. 11, 


1 ſi ſit contentio de jure decimarum, originein habens 
de jure patronatus, &. earundem decimarum quantitas 
aſcendat ad quartam partem bonorum F ccleſiæ, locum habeat 
regia prohibitio, fi hæc cauſa coram Judice Eccleſiaſtico venti- 
ler. Item, fi Przlatus imponat pœnam pecuniariam alicui pro 


peccato, & repetat illam, regia prohibirio locum habet. Ve- 
KkKkKk 2 runtamen, 
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runtamen, ſi Prælati imponant pœnitentias corporales, & ſic 
puniti velint hujuſmodi pœnitentias per pecuniam redimere 
ſponte, non habet locum regia prohibitio, ſi coram Prælatis 
pecunia ab eis exigatur. 


This is intended of the Kings wzit of Indicavit, whereof, and of the frpall 
of the right of tithes at the common Law, we have ſooken ſuffictently fo2 the un⸗ 
derſtanding of this bzanch of this Ad, in the expoſition of the ſtatute of W. 2. 
cap, 5. verſus finem, and the ſtatute of circumſpecte agatis, &c. 

Vid.Regittr,48.&c. 


© ſtem, ſi Prælatus imponat pœnam pecuniariam alicui pro 


peccato, &c.] Ii the underſtanding hereof, wee referre the Reader to the 
expoſition upon the ſtatute of Circumipecte agatis , where ſufficient hath been 
laid of this matter. 


CAP, III. 


1 ſi aliquis violentas manus injecerit in Clericum, 
pro violentia facta debet emendari coram Rege: Pro ex- 
communicatione vero, coram Prælato, ubi imponatur pœni- 
tentia corporalis; quod ſi reus velit ſponte per pecuniam redi- 
mere, dand Prælato vel læſo, poteſt repeti coram Prælato: nec 
in talibus regia prohibitio locum habet. 

Foz this matter, we referre the Reader to the ſtatute of Circumſpecte agatis : 


to that we adde the reſolution of all the Judges of England touching this matter, 
ad Artic 6. & 11. in Articulis Cleri 3.Jacob. which pou map reade befoze, ſince 
we began with this Statute, 7 

And here it is to be noted, that where the Article of the Clergy, Cap. i. de vio- 
lenta manuum injectione in Clericum vel Converſum , anſwer ts made fo the 


Clerke, but no anſwer is made at all to the Convert, 


CAP. III. 


I diffamationibus etiam corrigant Prælati ſupradicto mo- 
do, regia prohibitione non obſtante, primo injungendo 
pœnam corporalem : quam fi reus velit redimere libere, perci- 
piat Prælatus pecuniam, licet regia prohibitio porrigatur. 

Hereof allo ſaffictent hath been fafd in the expoſition upon the Statute ol C:r- 
cumipecte agatis. 


Cap. 


Caps. Articuli Cleri, G21 
CAF-FS 


Tem, ſi aliquis in fundo ſuo molendinum erexit de novo, ce hereafter the 
& poſtea a rectore loci exigatur decima de eodem, exhibe- AA e 


ſtave ot 2. E. 6. 


tur regia prohibitio ſub hac forma, Quia de tali molendino e by 


b : the lawcs of the 
hactenus decimæ non fuerunt ſolutæ, prohibemus, &c. et ſen- Reatwe. 


Vid. imer leges 


tertiam excommunicationis, ſi quam hac occaſione promul- dg 
gaveritis, revocetis omnino. Reſponſio: In tali caſu nunquam **? ads 
exivit regia prohibitio de principis voluntate, qui & decernit 

talem perpetuo non exire. 


Che fo2me of this pꝛohibttion is fuffly condemned, foz that the ſubſtance of Sce 2. E. C ca. 13. 
if was anon decrmande.beeanſe the Mill was newly ereded; but pet hereby, and every perſon fall 
by — Bookes it appeareth, that ſome tithe oz other ts due foz a PtU, be it new, 0 g aß 
03 eln. re il ithes i 

But this is (as ſome doe hold) a perſonall » tithe, coming from the gaine of — — 
the Miller, by his induſtry and labour: as of a Fiſherman of the tithe of his gain 25 ey riſe, and 
by fiſhing, called Decimæ de piſcationibus, oz the like. gry ro: 5 

The woꝛds are generall, Molendinum ercxic, and doe extend to all 1 ma 75 
kind of Pills, as pꝛtvate Mills, and to publike, as to Fulling Pills , Paper (dito the 1 
Pills , xc. whereof there is no tithe to bee pald, but perfonall , if any be; of ihe toll-diſſ. 
which is a good pzoofe / lap they) that fo it ought to be of cozne Pills; and if tho f.. 
— ſhould have the tenth toll· dich then ſhould he have not onely tithe tozne, i XE-s 

t alſo tithe of the ſame cozne ground at the Pill, and ſo a double tithe, which he Prem de mo- 
ſhall not have of a Falling Pill, Paper ill, xc. No tithe ſhall be demanded of len.ino Ewell. 
the rawpn, oz after-paſture , oz of ſtubble , becauſe the Parſon ſhallnot have a Mich. 8. & 9-H 3- 
donble tithe of one and the ſame thing tn one peare- If the Parſon hath tithe _— * 
of fruit that groweth on fruit-trees, and in the ſame peare the owner fell downe {1.17 fel. 
the fruif-trecs, and make billets oz fagots of them, he hall have no tithe of them, 41,142-Mich.g 
as it was holden Hill. S.] acob. Rot. 1109. in communi banco, inter Baxter & & 10H. 3 coram 
Hopes. Rege, rot 15. Jo. 

Fitzroberts caſe. 


> © very perſon exerclung Perchandtzes,bargaining and ſelling, clothing handt. „ f 6. . 1. 
craft, oz other art oz faculty, being ſuch kind of perſons. and in ſach places ass 
heretofoge, within 40. peares, befoze the Statute of 2.E.6. have accuſtomably 
uſe" to pay ſuch perſonall tithes , oz of right ought to pay, other then ſach as be 
tomn: on dap-labourers, ſhall yearlp,befoze the Feaſt of Eaffer, pay foz his per · 
ſo all tiches the tenth part ol his cleare gaines, bis charges and cxpences,accoz* 
ding to his eſtate, conditton, oz degree , to be therein abated, allowed, oz dedu⸗ 
fed, xc. ind the Oꝛdinary hath power to call the parties befoze him, and to exa» 
mine them by all lawfull and reaſonable meanes,other then upon cath,concerning 
the frue papment of perſonall tithes, 

5:2, in thts deſcription of perſonall tithes, the woꝛds be,clothing, handicraft, 
02 "ther art and faculty: within which generall woꝛds, the Pillers of Fulling 
Pills, Rape Pills, Cozne Pills, and other Pills be included; foz a Piller is wad a 
of an art and faculty, loads: * 


commun banco. 


q Exigatur decima.] Some do hold that the Parſon ſhall have the tenth Mict.2g.& 30. 


foll-diſh, as a pʒedtall tithe, 1 75 
* He that deftreth to reade moze concerning this matter let him ſearch foz two ©" © ba. 
recozd3 of Pꝛohibitions in the Court of Common Pleas, in the raigne of the „ Ib 1 1. fel. 


late Qucen Elizabeth. 48,49 · K 81+ 
Note, 
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Art' Cleri 3. Jac. 
ad artic' 21, 


Axticuli Cleri. Cap. 6, 7. 


Note, that in many caſes the Common Law and the Canon Law differ con⸗ 
terning the payment of tithes ; the Common Law adtudging many things not 
ti h able, which by the Canon Law oucht to pay tithcs : and this caſc of tithes of 
Mills was never that J know fudictally determined. 

See the expoſition of the Statute of Circumſpecte 2gatis,verbo Conſuet. 


De Principis (i. Regis) voluntate.] i. curiz Regis, in qua Rex five 
Princeps repræſentatur. 


— — — - —— — — —— 


CAP. VI. 


Tem, ſi aliqua cauſa, vel negotium, cujus cognitio ſpectat 

ad forum Eccleſiaſticum, & coram Eccleſiaſtico Judice fue. 
rit ſententialiter terminatum, & tranſierit in rem judicatam nec 
per appellationem fuerit ſuſpenſum, & poſtmodum coram 
Judice ſeculari, ſuper cadem re inter eaſdem perſonas quæſtio 
moveatur, & probetur per teſtes vel inſtrumenta, talis exceptio 
in foro ſeculari non admittatur. Reſponſio: Quando eadem 
cauſa diverſis rationibus coram Judicibus Fccleſiaſticis & Se- 
cularibus ventilatur, ut ſupra patet de injectione violentarum 
manuum in Clericum, dicunt quod (non obſtante Eceleſiaſli- 
co judicio) curia Regis ipſum tractat negotium, ut ſibi expe- 
dire videtur. 


Fuerit ſententialiter terminatum, & tranſierit in rem judi- 


catam, &c.] whe itke Article was pzeferred . Jac and anſwered and reſol- 
_ by — Judges of England, which you map reade there, and need not here 
0 k 


Diverſis rationibus.) Foz the ſpirituall Judges pꝛoceedings ore fog 
the coʒred ion of the ſptrituall inner man , and, pro ſalute he, to inſopns 
him penance ; and the Judges of the common Law pzoceed fo give damages 
and recompence foz the wꝛong and injurp done: As it one lap violent hands of a 
Clerke, the ſptritu-ll Javge, pro ſalute animz, ſhall infoyne dim penarce , and 
the Clerke map have his anon of battery , and recover damages foz the injury 
done to him; and ſo in the caſe of uſurp, and the like: So as this A ſaith well, 
that cadem cauſa diverſis rationibus coram Judicihus Eccletiatiicis & Secu arts 


bus ventilatur; and therefoze this Article of the Clergy was deſervedly reieded. 


— 


(4 P. VIL 
| litera regia Ordinariis dirigitur, qui aliquos ſuos ſub- 


ditos excommunicationis vinculo innodarunt, quod eos 
abſolvant infra certum diem alioquin quod compareant re- 


ſponlur quare eos excommunicaverunt. Reſponſio: Rex 
decernit, 


Cap,s. Articuli Cleri. 623 
decernit, quod talis litera nunquam ia poſterum exire permit- | 
tatur, niſi in caſu quo poſsit inveniri, lædi per excommunica» 
tionem regiam libertatem. 


Mere was a miftaking in the Article of the Clergy; foz never was any wzit 
of the King here called lirera Regis, granted in cafe of — 1 in 
certaine caſos. as, When a man is tuſtiy excommunicated, and taken by fozce of 
the kings wzit de excommunicato cap. if the Biſhop , upon the n witit de 
cautione admitrenda, &c. dos not deliver htm, then ſhall a wzit out of the Chan» 
cery goe to the Sherife, upon the refuſall of the Biſhop to deliver him; 02 if the 
excommunication be untuſt, that is, if the partp be excommunicated foz a matter 
which belongs not to Eccleſiafticall conuſance , and taken by ſozce of the 
wzit, then the party grie ved ſhall have a wzit out of the Chancery to the S Rægiſt. 6g. 66. 
to deliver him out ol pꝛiſon. And this appeareth by our ancient Books witten PR 8 22 
befoze this Ad, and by ancient Recozds and Book · caſes in all ſucce ſſion of ages lib 5.tol. 408, 
ever ſince ; and in both the caſes aboveſatd, Regia libertas læſa fuit, and thereupon 409,747,443. 
the ſublet had reltete by the Kings wit; and therefoze the anſwer to this Arti- lin 0.43. 
cle was very pertinent, Niſi in caſu quo poſit inveniri, iædi per excommunica- ff 5-39 
tionem regiam libertatem. And the contempt of the 15iſhop in thole caſes is 1 Poor 
the greater, foz that breve Regis de excommunicato cap. de gratia Regis proce- & Stud. lib. a. 
dit. And ſo it is if a man be excommunicated, and offer to obey and perfozme f. 5 2. 

the ſentence, and the Biſhop refuſeth to accept it, and to aColle him, he Gall babe N. B. 33.35. 


ram Rege,rot.2. 


William de Va- 
belongeth not to yo eg lences caſe. 


King, as by many notable Recozds map appeare : Mich.7.E.1.coram Rege, 

Ror.3 3. Robertus Sprot, Hill. 7. E. 1. coram Rege, Rot. g. Magiſter R. de Petch- 

ford, Paſehꝰ 32. E. i. coram Rege, Rot. 33. Walterus de Wilton, Hill. 35. Ed. x. 

coram Rege, Rot. 5 2. Gloc' Prior de Gloceſters caſe, Mich. 19. E. z. coram Re- 

ge, Rot. 5 3. Linc Philip Whites caſe, Trin. 20. E. 3. coram Rege, Rot. 46, 289. 

Frefiles caſe. 

And i is to be obſerved, that at the common Law a certificate of the Biſhop, :8.E.3.97- 

wherenpon a (igni-icavit, that is, a wait de excommunicato capiendo was to be H. 4.14. 3-H. 
granted, ought to expzelle the cauſe, and the ſute againſt him ſpectally in the Cer- F 4:20» 


tificate ERS 2. Fitz. 
s B. 6. 0 

Dee mozethe Statute ol 5. El. cap. 23. conterning the awarding and returning 5. El. cap. 23. 
the wꝛit de excommunicato capiendo. . 


Dee the firlt part ol the Inſtitutes, ſet. 201. concerning this matter, 


». 
— 


CAP. VIII. 


Tem, Barones de Scaccario Domini Regis, vendicantes 
ſibi ex privilegio, quod non debent extra illum locum 
conquerenti cuicunque reſpondere, extendunt illud privi- 
legium 2d Clericos commorantes ibidem, vocatos ad ordines, 
ſeu ad reſidentiam; & Dioceſanis inhibeant, ne aliquo modo 
aliquave 


624. 


Articuli Cleri. Cap.8. 


aliquave ex cauſa, dum ſint in Scaccario, & in ſervitio Do- 
mini Regis, trahant ad judicium quoviſmodo. Reſponſio: 
Placet Domino Regi, ut Clerici ſuis obſequiis intendentes, ſi 
delinquant per Ordinarios (ut cæteri) corrigantur: ſed tempore 
quo occupantur circa Scaccarium, ad reſidentiam in ſuis faci- 
endam Eccleſiis non teneantur. Hic additur de novo, per 
Concilium Domini Regis: Rex & Anteceſſores ſui, à tempore 
cujus contrarii memoria non exiſtit, uſi ſunt, quod Clerici ſuis 
immorantes obſequiis, dum obſequiis illis intenderint, ad re- 
ſidentiam in ſuis Beneficiis faciendam minime compellantur; 
nec debet dici tendere in præjudicium Eccleſiaſticæ libertatis, 
quod pro Rege & Republica neceſſarium invenitur. 


De Privilegio, &c.] Che Court ot the ©rchequer may grant a p20: 
bibition to the D2dinary ,foz any that ought to have the pʒiblledge of the E xche⸗ 
quer, where the Court may give the party remedp, oz where a ſute dependeth in 
the Court of Exchequer foz the ſame cauſe, oz where the ings ſervice, which is 
the cauſe of the pztviledge, is hindered by the ſuit befoze the Oꝛdinary: as fo; 
non · xeſidence, c. during that time that hee gave his neccMary attendance in the 
Exchequer foz the Kings ſervice, 


J Si delinquant.] This extendeth onelp ad delicta, i, crimina, wheroof 
the Ecclefafticall Court hath conuſance, as hereſie, adultery, and the like, which 
the D2dinary map cozrec ; and not unto civill ad ions. 


q Ad reſidentiam. There is an anctent wzit, called de non resident ia 
Cleriei Regis, the wozds of which wait be, Cum Clerici noſtri ad faciend in 
Beneficiis ſuis reſident iam perſonalem, dum in noſttis immorantut obſequiis 
compelli, aut alias ſuper hoc moleſtari, ſeu inquietari non debeant : Noſque ac 
Progenitores noſtri quondam Reges Angliz , hujuſmodi libertate & privile- 
gio pro Clericis noſtris à terapore quo non extat memoria ſemper hactenus 
uſi ſumus: Vobis mandamus, quod dilectum Clericum noſtrum A. Parſonam 
Eccleſiæ de P. veſtræ Diæceſ. qui in Cancellaria noſt ra, noſtris jugiter intendit 
obſequiis, ad perſonalem teſident iam in Beneficio ſo prædictꝰ faciendam dum 
in eiſdem obſequiis noſtris immoretur, nullate nus compellat is. Et ſequeſtrum 
fi quod in fructihus, aut aliis bonis Eccleſiæ ſuæ prædictæ ea occaſione per vos, 
aut velfros ſuerit appoſitum, ſine dilatione relaxari faciat is. Teſte, &c. 


© Per Concilium Domini Regis. ] Pere Concilium Domini Re- 
gis is taken ſoʒ commune concilium regni, as it is termed in oziginall wits, 
and in other legall recozds, and ſo it is taken in other As of Parliament. and in 
the Pꝛeamble of this A alſo, where it is ſald, Ac nuper in Parliamentonoſtro 
apud Lincoln, &c. coram Concilio noſtro, &c. 

This bzanch is generall (and not limited, as the fozmer is, to the pꝛibi⸗ 
tedge of the Exchequer) but extendeth to any other ſer vice of the King loꝛ the 
Common · wealth: as if hee bo imployed as an E mballadour into any fozratne 
Nation, 03 the like ſervice of the King , which is pro Republica, foz the Com» 
mon-wealth, as hereafter it is ſaid, which eber maſt be pꝛelerred beloze the p2t- 


Nec debet dici tendere in præjudicium Eccleſiaſticæ liber- 
tatis, 


Cap. 8. eArticuli (leri. 


tatis, quod pro Rege & Republica neceſſarium invenitur. 


The Clergy in this Parliament inveighing vchemently againſt this anſwer, 
and that it tended to the bzeach of the Cccleſiaſticall liberty, which was granted 
to them by Magna Charta, and often confirmed by other Aas of Parliament, 
Quod Eccleſia Anglicana libera tit, &c. To which it was anſwered, that the 
woꝛds ſubſequent explained thoſe woꝛds Et habeat omnia jura ſua & libertates 
ſas illæſas; ſo as the Clergy cannot claime any right, but jus ſium, noz any li- 
berty, but ibertates ſuas: and the point here in que ſtton, viz, to pꝛoteed againſt 
a Clerke foz non reſidence, whiles hee was in the Kings ſervice foꝛ the Com- 
mon wealth, was neither jus ſuum, noz ibertas tua , but libertas Regis: and 
thcrefoze the Parliament thought it fit to declare, that the King and his Ance- 
ſtoꝛs haduſed this liberty oz pzerogative time out of mind. And where it was 
ſatd, that this tended in præjudicium Eccleſaſlicæ libertatis , the Parliament 
thcreunto anlwered which is wozthy fo be wzitten in letters of gold Nec deber 
dic! in pra judicium Eccleſiaſticæ libertatis, quod pro Rege & Republica ne- 
ceſſarium inveni:ur. 

Regularlp, perſonall reſidence is required of E ccleſiaſticall perſons upon their 
Cures ; and to that end, by the common Law, if hee that hath a Benefice with 
Cure, be choſcn to an office, as to an office of Bailitfe, oz Bedle , 02 the like ſe: 
cular office, he map have the Kings wzit, Quod non eligatur in otticium, & c. 
Quia non eſt conſonum, quod is, qui pro ſalubti ſtatu animarum eſeemoſynis, & 
alus piis oper ibus, intra, & c · manutenendis & juſtemtandis continue deſervit, 
extra &c. in ſecu aribus negotiis compellatur, V bis præcipimus, quad diſtri- 
ctioni & compulſioni, fi quas &c. eidem & g. ad ofticium Balivi, Bedelli, &c. 
in manerio, &c. aſlumend' fecerit is, omnino 1uper{eZeatis, & eas fine dilatione 
rela xetis, & denarios, ſi quos per amerciamenta, vel aſio modo ex cauſa præd 
ab co levaveritis, eidem &c.reſtitui faciatis immediate, ſub periculo quod in- 
cumbit. Teſte, &c. 

And this wzit of ancient time was granted at the petition ol the Clergy, and 
grounded upon holy wzit, Nemo milicans Deo implicat fe negotiis ſeculari- 
bus, ut ei p/aceat cui ie probavit. And the opinion of Sir John Priſot, chiefe 
Juſlice of the common Pleas, is notable; To thoſe lawes which holy Church hath 
out of the ©cripture;we ought to peeld credit; foz that ſaith he is the Common 
Law, upon which all lawes are founded: And the intendment of the Common 
Law is, that a Parſon, xc. is reſident upon his Cure ; foz in an adton of debt 
bought againſt ].S. Rectorem de D. the Defendant pleaded , that hee was de- 
murrant, and converſant at B. in another County: And the rule of the Booke 
is, that ſectng the Defendant dentednot that hee was Recoz of the Church of 
D. he ſhall be deemed by law to be demurrant and converſant there foz the cure 
of ſoles ; and therefoze the plea was over ruled 

Ale could not over-paſſe an ancient and an excellent Reco2d concerning non- 
refidence, in the 48. peare of King Henry the third, foz it is wozthy of rehearſall 
lo many purpoſes : At that time one Peter Egneb/anke a ftranger , bozne in 
Savoy, was Biſhop of Yercfozd : this Biſhop then was, and long befoze had 
been a non reſident, an nnfatthfull Steward, and altogether careleſſe of his Pa- 
ffozall charge: The King travelling (foz the defence and ſafety of the Parches) 
came to the citie of Hercfozd, where, finding the Biſhop abſent , the people net- 
ther infozined noz refozmed per verbum ſalutie & yirgam correctionis, divine 
ſervice neglected, and all things out of oꝛder, as by the watt following appea- 
reth , which we hold wozthy to be rehearſed de verbo in verbum, as it ts of re⸗ 
£020, 

Rex Epiſcopo Hereford" ſalutem. Paſtores gregibus pr eponuntur, ut, diet 
noftiſque digilias exercendo, oves famelicas tn fertilitatis paſcua introdu- 
cant : Errantes vero per verbum ſalutis, & Vir gam corrections in unius 
ouilis co, ſervare [tndeant indifſolubilem unitatem Sed ſunt nonnulli qui 
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P Ziſt. 7 L. b. 


2 Tim. 2 ver. 4. 


34.1.6. 40 a. 


10 IS. iol. 8. a. 
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Rot parl. 

6. E. I. leſtatute 
de Carlile. 

18. E. 3. nu. 3 2. 
Rot · parl· R. 2. 
nu. 38. 3 R 2. 
ſar 2. cap. 2. 

7. R· z nu. 3 5. 
17. R- z. nu · . 
1-H.4nu.50. 
2H 4-nu 26. 
6.H-4-nu 48. 
7. H.. nu. 114. 
11. H. nu. 70. 
3-H.6 nu 38, 

4 H. 6. nu. 3 1. &c. 


Mich. 2 1. H.8. 
coram Rege. 


Articuli Cleri. Caps. 


hanc doc ſfrinan- damn abilitei ſconlempncintes, & (na ab aliis pecora diſtin. 
guere neſcicutes, lac & lanam tollunt, qualiter dominicus grex alatur non cu- 
rantes, temporalia rapiunt, & quis in Parochia fame percat, aut periclitetur 
in moribus non attendunt + qui non paſtores, ſed mercenari! potius dici pro- 
merentur : Hoc ſiqmdem, dum hits dichus ad diſponendum de regni noſtri 
prefidiis in partes Marchie nos trancferremus, in Fecleſia eſtra Hereff. (do- 
lenter referimms nos indeniſſe) quam adeo 1nVenimns paſtorts ſolatio deſti- 
tutam, ut ne dum Eprſcopum, ſed uee Officralem haberct , Ficarinnm, aut De- 
canum, qui quicquam ſpiritualitatis exercere poſoit in eadem.Sed Eccleſia ipſa, 
que olim deliciis afflucre conſuevit, & canonicts qui ibidem nocſurnis & di- 
urnis of ficrts vacare, c opera churitatis exercere deberent, cam deſcrentibus 
& lonee degentibus in remotes, ſtola jocunditatis exuta cecidit in terram,v;- 
duitatis ſuæ detrimenta deplorans, nec eff qui conſoletrr cam ex omnibus cars 
ejus : Sane, dum hec vidimus & conſideramus diligenter, pietatis aculens 
viſcera noſtra commovit, & compaſsionis gladins intima curdis noſiri acrius 
vulneravit , ut tantum Eccleſix Matris noſtre in\uriam ulterius difsi- 
mulare non poſsimns , nec pertranſire incorrect tum. Quapropter vobis man- 
damus firmiter injungentes, quatenus ad Eccleſium weſtram predictam,occa- 
ſionibus quibuſcunque poſtpoſitts, cum ea qua poteritis celeritate qs transferre 
curetis,commiſſum vobis in cadem cura puſtorali officiums perſonaliter execu- 
tur Cc. Alioqui ſcire vos volumus pro conſt anti, quod ſi iſtuc facere non 
crraveritis,bona temporalia, & omnia que ad baroniam ipſins Eccleſia perti- 
nent, que donatione conſtat cidem fuiſſe collata, & que hattenns colligi, & 
ſalvo cuſtodiri precipimns in commodum c uilitatem ipſius Eccleſee conver- 
tenda, ceſſunte jam cauſa in manu noſtra totaliter capiemus, nec ulterius ſuſti- 
nebimus,quod temporalia metat, qu. ſpiritualia ad que ex of ficli ſui debito te. 
netur, irreverenter ſubtrahere non for midat, ant quod emoliumenta non perci- 
prat, qui incumbentia eiu ſdem onera ſubrre Yecw ſat. T eſt R. apud Hereff primo 
die Junit anno regni ſui xlviii. 


By this w2it the King telleth the Biſhop what bis Paſto2all office and duty 
was, rehearſeth the damnable and damned events of non-refidency,commandeth 
him to be perſonally reſident and repꝛeſenteth to him the danger, il hee doth it 
not, And this wit, commanding reſidence, ought to have been put into the Ne; 
giſter of w2its, rather then the watt de non retidentia Clerici Regis: Hoc non 
omit tendum, illud faciendum. 

The Engliſhman hath ever been deſirous to be taught and directed in the way 
of his ſalvation ; and therefoze hath often complatncd in Parliament againſt 
non reſidents, unlearned Paſtozs, and pluralities , which pou may reade in the 
fountatnes themſelves, © 

After that Thomas Woolſey in the ſeventh pear of Henry the cight was made 
Cardinall, and grew into the height of his authozity and favour with the U ing. 
he bated both Parliaments, and the common Lawes the pꝛinctpall meanes to 
keep greatneſſe in ozder, and due ſubjection) as it is contained in his inditement, 
which he confeCed of recozb, that hee intended (that J map uſc the very wozds of 
the Recozd) Ant iquiſſimas Angliæ leges penitus ſubrertere, & enervares um- 
rerſumq hoc regnum Angliæ, & ejuſdem regni popu um legibus imperialibus, 
rulgo dictis legibus civilibus, & eatundem legum Canonibus imperpetuum ſub- 
jugare & ſubducere, &c. And foz execution of his intended plot, hee was the 
meane that but one Parliament was holden in fourteen yeares, viz. from the 
ſeventh peare, till the one and twentieth peare of enty the eight, and that on? 


was pzincipally holden foz the attainder by Parltament of Award the = 
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Duke of Buckingham, whom he hated, and the confiſcation of all that be h 
Now the Cardinall, being a great pzotecto; of non-reſidents, was no — 
8 by — — to — but at the Parliament holden 
n 21 H. 8. a made a non:reſidence , which was 

time, but now had need ol ſome alterations and addittons, — 


CAP. IX. 


* miniſtri Domini Regis, ut Vicecomites, & alii, in- 
grediuntur feoda Eccleſiæ ad faciendum diſtrictiones FF 
aliquando capiunt animalia Rectorũ in via regia,quando non 
habent niſi cerram pertinentem ad Eccleſiam. Reſponſio: 
Placet Domino Regi quod de cætero diſtriftiones fant hujuſ- 
modi, nec in via regia, nec in feodis, quibus olim Eccleſiæ ſunt 
dotatæ; vult tamen diſtrictiones fieri in poſſeſsionibus de novo 
a perſonis Eccleſiaſticis acquiſitis. 


I Ingrediuntur feoda Eccleſiæ.] Ses the expoſition upon the 
Statute of Marlebridge : This is fo be added, that the Statute of Mar!bridge 
was conſtrued to extend onely to lap men, and this Statute to men of the 
Church:and this appeareth by the Regiſter ; foz if a lay man bꝛing an action ups 
on the Statute foz diſtraining in the Kings high-wep, bee reciteth the Statute of 
Marlebridge: and if a Parſon bzing an auton fo; diſtraining in the high wap, he 
groundeth it upon this Statute. 


Rectorum.] Here Parſons be named but foz example ; to; this law 
extended to Abbots, P2tozs, and the like ; foz afterwards the woꝛds be Perionz 
Eccleuaſi icæ: hut this law bindeth not the King,when he is party, ſoʒ any debt, oz 
duty due unto him, becauſe the diſtreſſe oꝛ other pzocclle foz the King is not ex · 
pꝛelly named in the Aa, but diſt: ictiones generally: and this appeareth by a book- 
tale: A P2toz bzought a Bill of treſpaſſe againſt J. fo entring into his @an- 
>narv, that ts, within the circuit of the ſcits of his P3tozte , and tooke away his 
beaſts : | ſ ud that he was Sheriffe, and that the P2toz loſt (Cues in the Court 
of Tommon Plcas, and a wit iflued to him to levie the iſſues , and that hee en» 
tred into the Sanctuary, c. becauſe he could not finda diſtreſſe without: where- 
upon the Platntife demurred, and judgement was given againft the Platntife, 
which p2oveth, that the @heriffe in that caſe could not have returned upon the 
pꝛoceſle to him direced,Clericus beneticiatus nullum habens laicum feodum. 


Nec in feodis quibus olim Eccleſiæ ſunt dotatæ. ] Here do- 
tat æ is taken in a large ſenſe ; fo here the fees that they have rarione ſundat ĩo- 
nie, 023 ration? dotationis are included: and here is alſo to be noted , that the 
polleſſtons of the Church are the indowment of the Church, and they accounted 
as tenants in vower, as in another place hath been obſer ved. 


« Olim.) This woꝛd is well expounded afterwards in this Ad, to be thoſe 
that are not de novo acquiſita. | 
Concerti ina taskes. tenths, and fiftcenes granted by Parliament fo the King, 


the poſſcCions of Eccleſiafticall —— they acquired ſince 20.E,r. _ 
2 5 
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1 — oz act in law, as by others, ec. were chargeable thcreunto ; but thoſe 
thep had at that time were not charged thcrewith; e the reaſon thereof was 
this, The Pope (after the example of the high Pziefſt amongſt the Jewes, who 
dad ol the Levites decimam partem decimæ claimed by pꝛetert thereofa year 
ly fenth part of the value of all E ccleſiaſticall livings : This poꝛtion oz tribute 
was bp ozdinance peelded fo the Pope in 20.E.1. and a valuation then made of 
the Eecleſiaſticall l\vings within this R ealme, to the end the Pope might know, 
and be anſwered of that pearly revenue, ſo as the C ccleſiaſticall lſvings charges 
able with that tenth ( which was called ſptrituall} to the Pope, were not charges 
able with the Tempoꝛall tenths oz fiftccnes granted to the King in Parliament, 
left they ſhould be doubly charged, but their poſſeſſions acquired alter that taxa» 
tion were liable to the Zempozall tenths oz fiftcenes , becauſe they were not 
charged to the other; and ſo it was declared by Ac of Parliament in x 8.E., 3. 
which never was pꝛinted; ſo as the tenths of E ccleſiaſticall tivings were not 
reelded to the Pope de jure, after the example of the high Pzieſt amongſt the 
Jewes ; foz then hee Chonld have had the tenths of all Ccdelialticail livings 
whenſoe ber they were acquired; but he contented himſelfe wity what he had got, 
and never claimed moze : and that he might the better keep and entop that which 
be had got, the Popes did often after grant the ſame foz ccrtaine termes to divers 
of the Kings of England, as by our Þiſtoztes appeare. And albctt theſe pearlp 
tenths are perpetually annexed to the Crown of England by Ac of Parliament, 
pet hereby the Student ſhall better underſtand the Bookes of Law that treat 


——_ — 


CAP. X. 


Tem, quandocunque aliqui confugientes ad Eccleſiam ab- 

jurant terram, ſecundum regni conſuetudinem, & proſe- 
quuntur laici eos, vel inimici eorum, & a publica ſtrata abſtra- 
huntur, & ſuſpenduntur, vel ſtatim decapitantur, & dum ſint 
in Eccleſia cuſtodiuntur per armatos infra cœmeterium, quan- 
doque infra Eccleſiam ita arfte, quod non poſſunt exire 
locum ſacrum cauſa ſuperflui ponderis deponendi, nec permit- 
titur eis neceſſaria ad victus miniſtrari. Reſponſio: Qui ter- 
ram abjuraverint, dum ſint in ſtrata publica, ſint in pace Do- 
mini Regis, nec debent ab aliquo moleſtari: & dum ſint in Ec- 
cleſia, cuſtodes eorum non debent morari infra cœmeterium, 
niſi neceſsitas, vel evaſionis periculum hoc requirat: nec ar- 
ctentur confugere, dum ſint in Eccleſia, quin poſsint habere 
vitz neceſſaria: & exire libere pro obſceno pondere deponen- 
do. Placet etiam Domino Regi, ut latrones vel appellatores, 
re- voluerint, poſsint Sacerdotibus ſua facinora 
confiteri: ſed caveant confeſſores, ne erronice hujuſmodi ap- 


pellatores informent. 
J Abjurant regnum.] Concerning abjuration you map plentifullp 2 
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in our ancient Authozs,and other Bookes of the Lawes, and ſpecially in Stam- 
ford pl. coron. fol.116.&c. wherein we are the moꝛe bztefc, becauſe it is enaced 
by the Statute of 21. Jac. Regis, that no Sand uarp, oz pzivitedge of Sanctuary, 
after that Statute be admitted oz allowed in anp tale; and if the offender be bar- 
— _ — —_ of — to be allowed to him, then can hee rot flee to 

; As to a Danduary , foz the tuttfon of his life, and 
—— — he b conſequently, 


q Decapitantur.) mhis was miſtaken in the petition : foz no man can 
be behcaded but foz treaſon ; and no man could abjure fo2 treaſon, becauſe the C o- 
roner had no power to take any confeCton ſoz treaſon, albeit the Cozoner had a 
ſpecfall commiſſion from the King to doe it. 
See :. Jacobi Regis, cap.25. 


Quin pgſint habere vitæ neceflaria.] his is thus to be under 
ſtood, that he ſhall have neceſſar ia vitæ fo long as he behaves himſelfe ac coꝛding 
tothe Law, and the pʒibiledge of the place; but if hee had continued 40. dayes, 
and would not abtare , then vitæ neceſſaria Choll be dented unto him; and they 


ſhould be puniſhed that miniſtred the ſame unto him, 


Placet etiam Domino Regi, ut latrones, vel appellatores, 
rg voluerint, poſsint Sacerdotibus ſua facinora 
confiteri, ſed caveant confeſſores, ne erronice hujuſmodi appel- 
latores informent. 


© Latrones vel appellatores.] E his bꝛanch ertendeth only to theeves 
and appzovers invited of felony , but extcnded not to high treaſons: fo2 if high 
treaſon be diſcovered to the Confefſoz, he ought to diſcover it, foz the danger that 
thereupon dependeth to the King and the whole Realme ; therefoze this bzanch 
declareth the common law, that the pziviledge cf confeſſion extendeth onelp to fe- 
lontes : Ind albeſt, if a man indited of felony becometh an appꝛover, he is \wozne 
to diſcover all felonies and freaſons , yet is hee not in of an appꝛover in 
law, but — —— whereof he is indited; and foz the reit, it is foz the 
benefit of the Ang, to move him to mercy : Do as this bzanch 
thee ves, extendeth onelp to appzovecrs of theeverp oz felony, and not to appeales 
of treaſon ; foz by the common law, a man indited of high treaſon conld not have 
the benefit of Clergy (as it was holden in the Kings time, when this Ad was 
made) noz any Clergy man pꝛiviledge of confeſſion to conceale high treaſon : and 
ſo was it reſolved in 7. Hen. 5. whereupon Frier John Randolph the Nuccne 
Dowagers C onfeCoz, accuſed her of treaſon, foz compaſſing of the death of the 
Ring : And ſo was it reſolved in the caſe of Henry Garner, fuperſour of the Je- 
ſaites in England, who would have ſhadowcd his treaſon under the pꝛiviledge 
of confeſſion, although in decd he was not onely conſenting, but abetting the pꝛin · 
cipall conſpiratoꝛs of the Powder · Treaſon, as by the recoꝛd of his attainder ap⸗ 
pearcth and albeit this Ac extendeth to fclonies oncly, as hath been ſaid, pet the 
caveat given to the Confeſſozs is obſcrvable, ne ertonice intorment. 


CAP. XI. 


Tem petitur, quod Dominus Rex, & regni Magnates non 


onerent domos religjoſas , vet Eccleliaſticas perſonas pro 
corodiis 
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corodiis, 1 e faciendis in do- 
mibus religioſis, & aliis locis Eccleſiaſticis, carectis & equis 
ſibi mittendis, cum per hoc prædictæ domus depauperentur 
cultuſque divinus in hac parte diminuatur, & propter hu- 
juſmodi onera compelluntur ſzpiſsime Presbyteri, & alii 
Miniſtri Eccleſiaſtici divinis officiis deputati a locis recedere 
ſupradict. Reſponſio: Placer Domino Regi, quod ſuper 
contentis in petitione, de cætero indebite non onerentur. Et ſi 
per Magnates, aut alios contra fiat, habeant inde remedium 
juxta formam Statutorum tempore Dom E. Regis Patris Do- 
mini Regis nunc editorum: & fiat conſimile remedium de 
corodiis, & penſionibus per coertionem exactis, de quibus non 
fit mentio in Statutis. 


F Pro corodiis, & penſionibus. ] wee hereafter in the end of this 
Chapter, to whom, and in what caſes cozodies and penſions be due. 


I Perhendinationibus.]gee hereof W. I. cap. 1. 
Rait-pl.fol.z73. © Juxta formam Statutorum. ] Chat is to ſap, of W. i. anno 3. E. i 


* : 2 8 

NB I Conſimile remedium de corodiis & penſionibus.] abet 
14H 6. i 1. Corodium ts derived 4 con & rodere, i. ſimul comedere ; pet to a cozody be- 
r — vi- long not onely victus, but veſtitus, 2 — — called — iu 
W Etat io congrua. as much as a Yon me houſe hath ; and a a 
Bag lb fel. Pearl annuity to by guns to one of the wings Chapleines The: Ping et 
221, i4-E.3.co- have a cozodp foz his Wadelet, and a penſion foz his plein, 
rody g. 15.E-3. ligious and eccleſiaſticallhouſes of his formdatton (unlefſe the tenure be in frank: 
wid. 4. 11-2N-22- aimoigne but by reaſon of dotatton, if he be not founder, he ſhall have none,un- 
3 1 E. lefſe it be by ſpeciall grant. A common perſon ſhall have no-co20dy, noz penſi⸗ 
3 -+.a0.6. on, tc. though he be founder, unle lle it be by ſpectall grant. The Abbot, ec. b ll 
10. H. 4-33 · not be charged with a new penſion, thongh the Chaplein dye, during the life of 
14H 6-11. the King ; but if the Abbot, xc. dye, his ſacceſſo; ſhall be charged, rat ione creatio- 
39-H-6 28. 1-E- nis. wth a penſion. It the Uadelet dye, another ſhall habe the coꝛody during the 

o. 8 H 7.12. 
Bat. Bingolife ;but if the Abbot, ec, dye, nonew cozody during the life of the fozmer 
Vid-rot.clauſ.in Uadelet. 
dorſ. 8 H. 4. 
m. 13.89 H. 4 


2 —— 


j — CAP. XII. 
31. E. l. North- 
hampton. 


Tem, ſi aliqui de tenura Domini Regis vocantur coram 
Ordinariis, extra Parochiam in qua degunt, ſi propter 
ſuam contumaciam manifeſtam excommunicentur, ac poſt 
quadraginta dies pro eorum captione ſcribatur, prætendunt le 
privilegiatos , quod extra Villam ſeu Parochiam ſuam non 


debent vocari, & fic denegatur breve regium pro captione eo- 
rundem. 
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rundem. Reſponſio: Nunquam fuit negatum, nec negabitur 
in fucurum. 


The wit de excommunicato capiendo, commonly called a Significavir.was 
never dented koꝛ this cauſe, that hee that held of the King had ſuch a pꝛiviledge, 
that they ſhould not be called ont of the Zowne oz Pariſh where they lived; 
and therefoze the anſwer which muſt ever be confozme to the petition.) ought of 
nec-Uitic to be taken, that foz that cauſe the Kings wzit was never, noz ſhould be 
denied, 

But foz the better underſtanding hercof, at the Parliament holden at Claren- 
don, in the eleventh peare of Henry the ſecond, acta eſt recognit io, ſeu recorda- 
tio cujuſdam part is contuetudinum ànteceſſorum Regis, viz, Henrici (primi) 
avi ſui, quæ obſeri ari debebant in regno, & ab omnibus teneri propter diſſen- 
hones & diſcordias ſape emergentes inter Clerum & Jutticiarios Domini 
Regis, & ſagnatum regni. Amongſt the reſt, this was agnized and declared 
in theſe woꝛds: Nullus qui de Rege tenet in capite, nec aliquis dominicorum 
miniſtrorum ejus excommunicet ur, nec alicujus eorum terrz ſub interdicto 
ponantur, niſi prius Dominus Rex, ſi in regno fuerit, conveniatur, vel ſuſticia- 
rius ejus, (i fuer extra tegnum, ut recur de eo faciat, ut quod pertinebat ad 
Regis Curiam, ibi terminetur, & de eo quod ſpectat ad Curiam Eccleſaſticam 
ad eandem mittatur, & ibidem terminetur. And the reaſon of this law was, 
fo2 that the tenures by grand Ser jeantie, and Knights ſervice in capice were foz 
the honour and dcfence of the Nealme; and concerning thoſe that ſerved the 
King in his houſhold , their continuall ſcrvice and attendance upon the Ropall 
perſon of the King was necellary. 

Dl this law the Clergy here complained not, and other then this concerning 
tenure, 3c, in the yctition mentioned, we remember not any; ſo as we may con- 
cludo this point, that this wzit de excommunicato capiendo (as hath been ſatd) 
procedit de gratia Regis. 


— — —— 


CAP. XIII. 


Tem petitur quod perſonæ Eccleſiaſticæ, quas Dominus 
Rex ad Beneficia preſenter Eccleſiaſtica, ſi Epiſcopus eas 
non admittat, ut puta propter defectum ſcientiæ, vel aliam 
cauſam rationabilem, non ſubeant examinationem laicarum 
erſonarum in caſibus antedictis, prout his temporibus atten- 
tatur de facto, contra Canonicas ſanctiones: ſed adeant Judi- 
cem Eccleſiaſticum, ad quem de jure pertinet pro remedio, 
prout juſtum fuerit, conſequendo. Reſponſio: De idonie- 
tate perlonæ præſentare ad Beneficium Eccleſiaſticum pertinet 
examinatio ad Judicem Eccleſiaſticum: & ita eſt hactenus 
ulitatum, & fiat in futurum. 


De idonietate perſonæ. ] it is required by law, that the perſon pze- 
ſcnted be idonea pern; fo ſo be the woꝛds of the Bings Wait » Præſentare 


idoneam perionam. And this idonieras conſifteth in divers exceptions _— 
per 
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Regiſtr.5z.b. Perſons pzeſented : Firſt, concerning the perſon, as baffardy villenage,outlawap, 
35-E.3-2. 29-F. extommunicatton, a lay man, under age, and the line Sccondly, concerning hts 
8 dP converſation, as if he be criminoſus,&c. ZThirdlp, concerning his inability to dif- 
. — charge his paſtoꝛall duty, as it hee be unlearned, and not able to feed his flocke 
Priſor, 5.H.7.1; with (ptrituall food, gc. And the examination of the ability and ſufficiency of the 
11.H.7.7 37- perſon pꝛʒeſented belongs to the 1Biſhop, who is the Teclcſraſticall Judge ; and 
15.-H.7.7. in this examination he is a Judge, and not a Miniſter, and may and ought to res 
1 — fuſe the pcrſon pꝛeſented, it he be not idonea periona. And il the cauſe of refaſall 
4 ad „ Spe- be foz default of learning, oz that he is an Herctick, Schiſmattck, oz the like, be- 
cots caſe. longing to the knowledge of Eccleſtaſticall law. there he muſt give notice thereof 
to the Patron: but if the cauſe be Zempozall, as a felon , oz homicide, oz other 
Tempozall crime; oz if the diſability grow by any Ac of Parliament, oz other 
Tempozall law, there no notice ought to be given, unlefle notice be pꝛeſcribed 
to be given thereby. But in a Quare impedit bought againſt the Biſhop. fo; 
refuſall of the Clerke, he muſt ſhew the cauſe of his refuſall ſpectally and directlp 
(foz whether the cauſe thereof be Spirttuall e Zempozall , the examination of 
the Biſhop concludes not the Plaintife)to the intent the Court, being Judges of 
the pzincipall cauſe, map conſult with learned men in that p2ofeſſion, and reſolve 
whether the cauſs be iuſt 02 no; oʒ the party may deny the lame, and then the 
Court ſhall wzite to the Petropolitane to certifie the ſame ; 02 if the cauſe bee 
Mempozall, and ſufficient in law (which the Court muſt decide) the ſame map 
be traverſed, and an iſſue thereupon topned, and tried by the Country. And pet 
in ſome caſes, not withſtanding this ſtatute, idonietas petſonæ ſhall be tried by 
39.6. 3.2. the Country, 02 elle there ſhould be a failer of tuſtice (which the Law will never 
40. E. 3. 25. ſaffer) as if the inability oz inſuſficiencp be alledged in a man that is dead, this 
caſe is out of this Statute : foz the Biſhop cannot examine him, and the wozds 
of this Aa be, De idonietate perſonæ præ ſentatæ ad beneficium Eccleſ. perti- 
net exam inat io, &c. And conſequentlp, though the matter be Spiritual, yet hall 
tt be tried by a Jury. and the Court, being aſſiſted by learned men in that pzofeſ- 
ſion, may inffruc the Jury as well of the E ccleũaſticall law in that caſe, as thep 
uſually doe of the Common law, 


Et ita eſt hactenus uſitatum.] So as this A is a declaration of 
the common Law and cuſtome of the Realme. 


— — - — v—— — ͤ—ʃ— 


CAP. XIII. 


Tem, ſi vacet aliqua dignitas, ubi electio eſt facienda, peti- 

tur quod electores libere poſsint eligere, abſque inculsione 
timoris a quacunque poteſtate ſeculari : & quod ceſſent preces, 
& oppreſsiones in hac parte. Reſponſio: Fiant libere, juxta 
formam ſtatutorum & ordinationum. 


W. 12 - The Clergy either remembzed not the Statute of W. 1. o2 if they did, they 
*7<P-5" doubted whether it oxtended to Eccleſtaſticall elecions,although without queſtion 
it did, and ſo ft is declared by this A, and it is an excellent law, and wozthy to be 


in execution, 
See moze hereof befoze in the expoſttion upon the ſtatute of W. i. 


Cap. 
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CAP. XV, 


| fey licet Clericus coram ſeculari Judice judicari non de- Cum 
beat, nec aliquid contra ipſum fieri, per quod ad periculum 1 
mortis, vel ad mutilationem membrorum valeat perveniri: 

ſeculares tamen Judices Clericos ad Eccleſiam confugientes, & 

reatus ſuos forte confitentes faciunt abjurare regnum, & eorum 
abjurationes admittunt ex illa cauſa, quanquam eorum Judi 

ces ſuper hiis non exiſtant: ſicque datur laicis indirecte pote- 

ſtas hujuſmodi Clericos cruciandi, fi ipſos poſt hujuſmodi ab- 
jurationem in regno contigerit inveniri: ſuper quo petunt Præ- 

lati, & Cler tale remedium adhiberi, ut immunitas Eccleſiæ, 

& perſonarum Eccleſiaſticarum conſervetur illæſa. Reſponſio: 

Clericus ad Eccleſiam confugiens pro felonia, pro immunitate 
Eccleſiaſtica obtinenda, ſi aſſerit ſe eſſe Clericum, regnum non 
compellatur abjurare, ſed legi regni ſe reddens gaudebit Eccle- 

ſiaſtica libertare, juxta laudabilem conſuetudinem regni hacte- 

nus uſitatam. 


Here the claime ol the Clergy is generall, that Clericus coram ſeculari Ju- 
ice judicari non debeat, nec aliquid contra ipſum fieri, per quod ad periculum 
mortis, vel mutilationem membrorum valeat perveniri : Let us ſee what pꝛibi- 
ledge the Clergy had allowed unto them in criminall caſes : Firft, let us obſerve 
what our ancient Authozs have holden in that caſe : Secondly.what Reco2ds of 
Parliament, and other R eco2ds have delivered tous :Zhirdly,what Aus of Par- 
lfament have eſtabliched in theſe caſes : Fourthly,what have the judgements and 
reſolutions been of Judges in our bookes and repozts. And laſtly , from what 
root this patviledge of Clergy ſpzang-to exempt them from the common iuſt ice of 
the Realme. | 
Bracton faith, Cum Clericus cujuſeunque ordinis vel dignitatis captus fuerit Cuſtumier ub. 
pro morte hominis, vel alio crimine, & impriſonatus, & de eo petatur Curia pt. 
Chriſtianiratis ab Ordinario loci, &c. impriſonatus ſtatim ei deliberetur, &c. 
donec a crimine ſibi impoſito fe purgaverit compecenter , vel in purgatione 
detecerir,propter quod debet degradari, &c.cum autem Clericus hc de ctimine . 
convictus degradetur , non ſequitur alia pœna pro uno delicto, vel pluribus, „ 
ante Cegradationem perpetratis. Here thzee things are to be noted : Firſt, * cap a, ap 
that he beginneth with the greateſt felony, that is, the death ol man: Secondly, p. 10. Kc. 
that albett he were found gullty, and could not purge himſelle befoze the Oꝛdi⸗ Bra. lib. 3. 
nary, pet all that the Oꝛdinary could doe was to degrade him. Zhirdly, that he fol. 123 b. 
could have no other puniſhment foz that felony, oz any other fozmerly done, but 
degradation, I tg | 
Britton alſo ſpeaketh only of felony: Et fi le Clerk encoupe de felonie al ledge — _ . 
Clergie, & loit tiel trove,& per Ordinarie demand, ſi ſoit enquiſe coment il elt 12 T EY 
meſcru, & fil ſoit nient meſcru, &c. ſoit arge tout quits, & ſil lot meſcrue, g E. 2. coron. 45 
1 ſoient ſes chateux taxes, & les terres priſes in nr̃e maine, & {on cors deliv'al 17. E. z. ibid. 386 
Ordinarie. r 
Iccoding to Britton, when one of the Clergy was indited of fclony, ec. and Mane on 
the Dzdinarp demanded him pet to the end ſaith the Recozd) ut (c1arur qua1s —— 
Pmmm deliberaretur 
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Het. lib. 6. ca. 36. 


Mur. ubi ſupra- 


Rot. Parl. anno 
21 E. 1. rot. 9. 


Trin. 2 1. E. 3. co- 
ram rege, rot. 173 
Hertford. 
17. E. z. rot Rom. 
m. 6. 


Henricus Blan- 
ford. 


Linwood tit. De 
foro compet cap» 
Contingit, 


W. I. cap. 2. 

See Marlbtidge, 
cap. 27. 

See hercafter, 
cap. 5. 


a H. cap. 7 · 
23. H. 8. cap. 1. 


Pl. coram Domi- 
no Rege apud 
Sandwicum 1n 
cro' Hil .rii, an. 
22.E-1-i0t.15. 
Kanc.. 
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deliberarecur Ordi nat io, an enqueſt was charged by the Court to enquire, whe» 
ther he were guilty, 02 no. And though hee was found guilty by this enqueſt of 
office, pet was he delivered to the Dzdtnarp,and his chatteis ſetſed, and his lands 
taken into the Kings hands, as Britton ſaith. | 

Fleta ſalth, Si criminaliter agatur verſus Clericum, quamvis Clericus reſpon- 
dere voluerit in foro ſeculati, — tamen Eccleſiaſticus cognitionem habere 
non poterit, nec regiam auferre juriſdictionem: In cauſa enim languinis non 
poterir Eccleliaſticus Judex cognoſcere, neque judicare , diſi irtegulatitatem 
committat. Et quamvis neminem valeat morti condemnare, degradare ramen 
poterit criminum convictos, vel perpetua carceris incluſione cuſtodire. 

The Ptrroz hath generall wozds , Leigliſe & cy enftanchiſe que nul lay 

udge ne poet aver conuſans de Clarke, tout le voiloit le Clarke conuſtre pur 
ſon judge, &c, 

T wo of theſe ancient Authozs have ſpoken of felony, and ſo are the other two 
to be intended ; foz the pzivfledge of the Church did not extend to high treaſon, 
crimen læſæ Majeſtatis, as bp divers judictall recozds and authozities in law ſhall 
appeare, 

Walter de Bercon Clerke counterteited the great Seale,which was high trea- 
fon,crimen læſæ Majeſtatis, whereof he was indited and conviced ; foz ſo the res 
cod ſatth, Qui convictus fuit pro falſificatione Sigilli Domini Regis, quod tra- 
datur Epiſcopo Sarum , qui eum petiit ut Clericum ſuum, ſub purna & forma 
qua decet » quia videtur Concilio , quod in tali caſa non eſt admittenda pur- 
gatio. 

This delivery to the Dzdinary was by oꝛdinance of Parliament de gratia, 
& non de jute: fog it was reſolbed, that hee could not make his purgation and 
thereloze hee was dellvered to him tub pena, & c. In the reigne of Ed. 3. it was 
taken foz a generall rule. Quod privilegium Clericale non competit ſeditioſo 
equitant* cum armis,platis & cotearmuris, ſecundum leges Angliæ. 

In 17. E. 2. in the time of the Parllament, Adam de Orleton, Biſhop of Here- 
fozd, was indited ol high treaſon, foz being party and pꝛivie, atding and abetting 
of Roger Mortimer Earle of arch with hoꝛſe and armes in his open rebellton; 
and becauſe he could not have any pztbiledge of Clergy by the common Law the 
Archbiſhop of Canterbury, Yozke, and Dublin, and their Suffcagan Biſhops, 
came to the Barre (in that diſozdercd time and with fozce tooke him from the 
Barre: all which was done by pꝛetext and colour of the Canons of the Church, 
which pon map reade in Linwood. 

But, omitting many other things that might be here rehearſed, let us ſee what 
Aas of Parliament have oꝛzdained in this caſe : foz the Clergp never thought 
themſelves (ure of this pꝛiviledge, till it was confirmed to them by authoztty of 
Paritament. Bp the Statate of W. 1 it is pzobided, Que quant Clerke eſt 
priic pur ret de felonie, & ſoit demand per Lordinarie, a luy ſoit liver ſolonque 
le pririledge de ſaint Efglite, in tiel peril come ils appent, ſolonque le cuſtome 
avant ces heures ute, &c. whcrenote, this Act extendeth but to felony, 

Dee the expoſitton of the Statute of W. x. in this point, and the charge as is 
given to D2dinartes , that none be delivered withont due purgatton: but it is 
wozthp our paines to reade the S tatutes of 4 H. . and 2 3. H. 8. 

After this Statute, and in this Kings time, Cuinandus de Briland, Parſon of 
Snodfland in the County ol ent in which Towne Solomon de Rolfe, one of 
the Kings Juſtices in Etre, and one that puniſhed the exto2tions and other 
crimes of the Clergp, dwelt ) came to dine with Solomon de Rolfe, and bzought 
popſon with him of his malice pzepenſed,to murder by poxſon the ſaid Solomon 
and the reco2d of his indftement ſatth, Cum eo comedic , & poſuit venenum in 
cibo & in potuiplius Solomonis, & ipſum impoiſonavit, per quod, poſt quinde- 
cim dies ſequentes inde objir : And albett of all felonies,murder is the woꝛſt, and 
of all murders, murder by poyſon is the moſt unavoidable and deteſtable, and 
Guinand being indited and arraigned upon the ſaid inditement, Et quæſitus qua- 


liter ſe vellet acquierare, dicit, quod Clericus eſt, & non potelt his inde _ 
ere, 


Cap. 15. eArticuli Cleri. 


dere, & ſuper hoc venĩt frater Thomas Epiſcopus Roffenſis, & petit ipſum tan- 
quam Clericum, &c. Et ut ſciatut qual is deliberare dehet, inquitatur rei veritas 
per patriam: & Jurat & c. dicunt ſuper ſacramentum ſuum, quod prædict' Gui- 
nandus dedit prædict' Solomonj venenum unde impoiſonatus fuit, & inde 
obiir.ur prxdictum eſt, But in the end he was delivercd to the Oꝛdinary as by 
the reco2d it appeareth, and thercbp, G thing that wee find in that oz any 
other recozd, he cſcaped the ſcntence of death , which was due foz his offence by 
the Law of God, and by the common Law ofthe Nealme gronnded upon the 
ſame, Quicunque effuJerit humanum ſanguinem, undetur ſanguis illius ad ima- 
ginem quippe Dei ſactus eſt homo. And againe in the book of Numbers, Hac 
ſempit erna erunt & Jegitima in cunctis, homicida {ub teſtibus punictur, &c. 
non acciples pret ium ab eo, quĩ reus eſt ſanguinis, ſtatim & ipſe moxietur, ne pol- 
luat is terram habitat ionis veſtræ quæ inſontium cruore maculatur, nec aliter 
expiari poteſt, niſi per ejus ſanguinem, cui a'terius ſanguinem fuderit. 

In 8. E. 2. a Clerke convia foz felonp, and delivered to the Dzdinery, murde⸗ 
red his Beeper, and fled, & non obſtante clerimonia ſua, hee was hanged, And 
the like was done in 22 E. 2. 

The abuſe of dellvery of Clerkes to the D2dinary grew ſo intolerable, as in 
the end it was taken away; as hereafter ſhall be ſhewed. 

See the ſtatute of 1 3.E. 3.cap.2, concerning this matter, 

At the Parliament golden in anno 25 E. 3. the Clergy did complaine that one 
Hanketun Honby a Knight, and one of the Clergy, had judgement given a» 
gainſt him foz high treaſon to be hanged , dzawne, and quartered : Alſo fo2 a 
judgement given againſt a Pꝛieſt at Nottingham , ko; killing of his Maſter, 
Sir Thomas Cibechorp, a Clerke of the Chancery , one of the Kings Ju- 
ſtices. 

And laſtly, foꝛ hanging of divers Monkes of Combe foz felony. Thereupon at 
this Paritament an Ac of Parliament was made, wherein it ts recited, that the 
Pꝛelates had gricvouſly complained, pzaping thercof remedp , fog that ſccular 
Clerkes, as well Chapleines, as other Monkes, and other veople of religion had 
been dzawne, and hanged by award of the ſecular Juſtices, in pꝛejudice of the fran⸗ 
chifes of holy Church, ic. It is accozded and granted by the King, that all man: 
ner of Clerkes, as well ſccnlar as religious, which ſhould be convict befo2e ſecu⸗ 
lar Juftices fo2 any treaſons oz felontes touching other perſons , then the King 
btmſelfe oꝛ his ropall Batcffte, ſhould freely have and entop the p2tviledge of holy 
Church, xc. Hereby two things are fo be obſerved : Firſt, that hee ſhall not be 
delivered to the Oz dinary befoze hee be conviced : Secondly, that the pzibiledge 
of the Church extended not to high treaſon touching the King, crimen la ſæ Ma- 
jeflaci«, but to petit treaſons and fclontes touching other perſons, 

About ſix peares aftcr this Ad, the Abvot of Piſſenden in the County of Buc⸗ 
kingham, was adjudged to be dzawne and hanged foz high treaſon, viz. foz con- 
trataHime, & reſectione legalis monetæ. 

At the Parliament holden in the firſt yeare of H. 4. on the firſt Thurſday alter 
the Biſhop of Canterbury had willed the Lo2ds, that in no wiſe they ſhould dif- 
cloſe any thing that ſhould be there ſpoken, the Earle of Nozthumberland deman- 
ded of the Loꝛds what were beſt to be done fo2 the life of King Richard the ſecond; 
thus farre arc the woꝛds ul the Roll of the Parliament: At this time ſpake that 
wozthy Pꝛelate John Merkes Biſhop of Carliſle, and ſaid , that they ought not 

to pꝛocced to any judgement againſt King Richard foz foure cauſcs : Firff, that 
the Lo2ds had no power to give judgement upon him that was their ſupertour, 
and the L 02ds annointcd : Secondly, that they obeyed him foz their Soveraigne 
Loꝛd and Bing 2 2 peares 02 moze : Thirdly. if they had power to give judge: 
ment againſt him, they ought in taſtice to call him to his anſwer ; fo2 that /ſaid 
be) is granted to the cruelleſt mur>erer, oꝛ arranteſt thicfe in oꝛdinary Courts 
ef juſtice : Fourthly, that the Duke of Lancaſter had done moze treſpaſſe to Bing 
Richard and his Rcalme , then Bing Ric! ard had done to him oz them, xc. and 


deſired, that if they would pzoceed againſt him, ihat the names ol them that ſo 
Dmmmm : would 
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Genel.cap 9. 
ver. 6. 

Numer cap. 3 5. 
ver. 29,30, 1% 


33. 


8 E 2. coron. 479 


22. E. 3. ibid. 248 


Rot. Parl. 2 5. E. 3 
nu. 68. &c. 


25 E. 3 c. 4. & 5. 
4H. J. cap-· 3. 


Coram rege 
Mich. 1. E. 3. 
rot. 55 Buck. 
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Trin. 24. H.8. 
Juſtice Spilmans 
report, 
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would pꝛocced might be entred into the Parliament Noll, It is true, that the 
Parliament N oll omitteth this ſpecch of the Biſhop,but it appcarcth by the Par- 
liament Roll, that the L oꝛds pꝛoceeded againſt King Kichar ond adjudged him 
to pcrpetuall pziſon, whole life they would by all meanes to be ſaved as the Moll 
repozteth, The names of the Biſhops, and Lozds, and linichts that aCented, 
ate ſet downe, as the Roll of the Parltament repozts ; fo as it ſcemeth, that the 
ſout and reſolute ſpeech of the wozthy Biſhop w2ought ſome effec : Foz this 
ſpcech he was arreſted by the Earle Parſhall, and being fo2 a ſmall time com: 
mitted to the cuſtody of the Abbot of Saint Albons was ſoon delfvercd again 
him never any judictall pzoceeding was had ſoz this ſpeech in Parliament: but 
this Bichop, tranſpozted with erceſſe of 3cale , and affeatonate deſire of the en: 
largement and reſtitution of King Richard, was party and pꝛivie to the conſpira- 
cie of Thomas Holland Earle of Kent, John Holland Earle of Huntingdon, 
John Montacute Earle of Salisburp, Edward Carle of Rutland, Thomas Logo 
Spencer, and others, to kill the King, under colour of Jouſting and Paſtimes in 
the Chziftmaſſe time, at the Caſtle of W indeſoz,where the King lap in the firſt 
yeare of his reigne : foz this he was indited of high treaſon, arraigned, tryed,and 
had judgment as in caſe of high treaſon. But cor Regis in manu Dowini,the King 
pardoned him, and ſet him at liberty. Many moze pꝛeſidents might to this end 
be pꝛoduted, but we will conclude this point with a reſolutton of all the Judges in 
2 4.H.8. A Pꝛieſt was attainted by verdict at the Gaole-dclivery at Newaate, 
foz clipping of the Kings cofne, viz. George Nobles, and by adbice ol all the 
Judges judgement was given againſt him to be dzawne and hanged, as another 
lap _ becauſe it was high treaſon, and without degradation he was executed 
at Zibozne, . 

Now foz Purder, Burglary, Robbery, Sodomp, Rape, Burning ol houſes, 
and many other Felontes, the benefit and p2iviledge of Clergy is taken away by 
divers Aas of Parliament, whereunto the 15iſhops were party, whercof you 
map reade lib. 11, Alexander Poulters Caſe, and where the benefit and p2iviledge 
of Clergy rematneth, the party that takes the benefit of it Chall not be delivercd to 
the Oꝛdinarp. noz make any purgation which had been much abnſed) but fozth- 
with be enlarged and delivered out of pꝛiſon by the Juſtices by whom ſach Clers 
ay ts allowed, as by another Act of Paritament , whereunto the Biſhops were 
party appeareth, 

* Amcnalt the ancient cuſtomes and libertics of England recognized and de · 
clared in the Parliament befoze mentioned, holden tn the elcventh peare of Henry 
the ſecond, this was one, Cieri accuſati de quacunque re, ſummoniti à Juſit- 
ciario Regis, veniant in Curiam ipſi reſponſuri ibidem de hoc, unde videbicur 
Curix Regis quod ibi ht reſpondendum, & in Curia Eccleſiaſtica, unde vi- 
debitur quod ibi ſit reſpondendam, ita quod Regis Juſticiarius mittet in Cu- 
riam ſanctæ * $07 ern uomodo res ibi tractabitur, & ſi Clericus 
convictus, vel confeſſus ſuerit, non * eum de cxtero Eccleſia tueri. Do as 
in effect the ancient law and cuſtome of England in that caſe is reſtozed. 

Laſtly, out of what root this pzivfledge ſpzang - It took his root from a Con- 
fitution of the Pope, that no man ſhould accuſe the JÞzteſts of holy Church be⸗ 
fozc a ſecular Judge, which being contrarp to the Crowne and Dignity of the 
King and the common Law bound not here, till it was confirmed by Parlia· 
ment, and the rather,foz that the Church had no power to puniſh the offence ; but 
where their clatme was generall the Parliament of Edw. 1. and cuſtome of the 
Realme reſtratned it onelp to felonp, ſo as they were to anſwcr to high treaſon, 
and all offences under felony. 


© Clericus ad Eccleſiam confugiens, &c.] By this L abo, it any 
that was infra ſacros ordines committed felony, and foz his tuitton fied to à 
Church, ff he claimed the p2tbiledge of his Clergy, he ſhould not be compelled to 
abjure, but ſubmitting himſelle to the law of the Kingdome , hee ſhould enjop the 
pztviledge of his Clergy. Sec moe ofthis matter in the next ſecundum laudab'. 
© Secundum 
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 Secundum Jaudabilem conſuetudinem regni.] 80 as this 


p2ivfiedge of the Clergy took not his vigour o2 ſtrength by fozce of any ſozratne 
C ouncell 03 Canon, but by authozity of Parliament, and by the laudable law and 
cuſtome of the Kingdome, a point wozthy of obſervation , the anſwer being lo 
cautclouſlp penned in thoſe dayes , leſt any thing in the petition ſhould counte⸗ 
nance any fozratgne iuriſdia ion: But fo farre as lex & conſuetudo regni have 
allowed of the pꝛiviledge of the Clergy, ſo farre, and no further it is to be allowed 
and pet with this limitation,ſo as the Clerke would ſubmit himſelfe (as hath been 
latd} to take it by the law of the Kingdome expzefſed in theſe woꝛds, Sed egi 
regni le reddens, c. 5 
He that is within oꝛders hath a pꝛibiledge, that albeit hee have had the pꝛibi⸗ 
ledge of his Clergy fo2 a felony, he may have his Clergy afterwards againe, and 
ſo cannot a lay · man and he that is within ozders,and hath his Clergy allowed, 
— — be bzanded in the hand. But theſe pꝛiviledges ere given by Act of Par⸗ 
ment, 


— —— 
— 


CAP. XVI. 


Tem, quanquam confeſsio coram illo qui non eſt Judex 

confitentis, locum non teneat, nec ſufficiat ad faciend' pro- 
ceſſum, vel ſententiam proferendam: quidam tamen ſeculares 
Judices Clericos, qui de foro ſuo in hac parte non exiſtunt, rea- 
tus proprios, & enormes, ut puta furta, roberias, homicidia co- 
ram eis confitentes, admittunt accuſationem illorum, quam ipſi 
communiter vocant appellum, ipſos ſic confitentes, & accuſan- 
tes, ſeu appellum facientes, non liberant Prælatis eorum poſt 
præmiſſa, quanquam ſuper his fuerint ſufficienter requiſit Jicet 
coram eis etiam per confeſsionem propriam judicari vel con- 
demnari nequeant, abſque violatione Eccleſiaſticæ libertatis. 
Reſponſio: Appellatori in forma debita, tanquam Clerico, per 
Ordinarium petito libertatis Eccleſiaſticæ beneficio, non nega- 
bitur. Nos deſiderantes ſtatui Eccleſiæ Anglicanæ, & tranquil- 
litati, & quieti Prælatorum, & Cleri prædictorum (quatenus 
de jure poterimus) providere, ad honorem Dei, & emendatio- 
nem ſtatus dictæ Eccleſiæ, & Prælatorum, & Cleri prædicto- 
rum, omnes & ſingulas reſponſiones prædictas, ac omnia & 
ſingula in eiſdem reſponſionibus content ratificantes & ap- 
probantes, ea pro nobis & hæredibus noſtris concedimus, & 
præcipimus in perpetuum inviolabiliter obſervari: volentes, & 
concedentes pro nobis & hæredibus noſtris, quod prædicti 
Prælati, & Clerus, & eorum ſucceſſores in perpetuum in præ- 
miſsis juriſdictionem Eccleſiaſticam exerceant, juxta tenorem 
reſponſionum prædictarum, abſque occaſione, inquietatione, 


vel 
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Vid. W. cap. 2. 
lolonque le cu- 
ſt ome avant cæs 
heures uſe. 


4. FH. 7. cap. 13 
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10.E.3.cor.247 + 
27.H-6.tol-7. 
13. E- 4.3. 3-H, 
7. 2. 25. E;. co- 
ron. 128. 

Vid. 12. R. 2. co- 
ron. 109. & 247 
8. E· z coron. 41 


24.E 3.73.2. 
22. E. 3. cot. 276. 
lib. 1 1. fol. 27. 
Magd. Colledge 


caſe. 


Articuli Cleri. Cap. 16. 


vel impedimento noſtri, vel noſtrorum hzredum, ſeu mini- 
ſtrorum quoruncunque. In cujus, &c. Teſt. &c. 


V ee have been the longer in expo tion of the fozmer Chapter, becauſe wee 
ſhould be the Chozter in this which ſomewhat conccrneth the lame matter, 


9 Appellatori i. Probatori «| Albeit the Clergy here pꝛetended, that the 
confeſſion of a C lerke (when he was tndited of fclony, and conſeſſed the felonp, 
and became an appzov:r) was coram non ſudice; pet the continuall opinion and 
reſolution of the Judges wcre againſt this: foz thep reſolved that ſuch a Clerke 
as conte ſĩed the lelony befoze a ſecular Judge, could not make his purgation, and 
conſequently, the confeCion did bind dim: and therefoze Shad in 2 5.E. 2. ſpake 
in the perſon of a Pꝛelate. And when the Clerke was delivered fo the Oꝛdina⸗ 
rie, without any purgation to be made, he ought to have degraded him but com- 
monly, if the offender were a Ponke, he deltvered him to his Abbot to temaine in 
the Abbey perpetually : and if he were ſecular , he remained in the Biſhops pzt- 
fon, 4c. in a very favourable manner; which abuſes grew ſo odious and inſaffrra- 
ble in encouragement of malefacozs in their wickedneſſe, as they were tuſtiy ta: 
ken awap, as is afozeſafd, 

An appeale of robberp was bzought againſt J. de B. Ponke of L. who pleaded 
not gutity, and put himſelfe upon the trpall of the Country, who found him not 
guilty, whereupon the Abbot of L. and the ſaid Ponke, bzought a wzit of conſpt- 
racle againft divers, which pzocured and abetted the ſatd appeale, and recovered a 
1 000, Parkes in damages, which could not have been recovered, unleſſe the 
Ponke had been legitimo modo acquierarus, befoze a competent Judge : and 
it appeareth, that a Clerke might wave the pztvitedge of his Clergy, il he 
and be tryed by the courſe of the common Law. And note, when hee 
and innocent, then hee would be trpcd by the common L aw; 
but btmſelfe fowls and guiity,then would he ſhelter htmſeife undet 
the pztvfiedge of his Clergy : and though they committed Tempoꝛall crimes pet 
would they not be tryed by the Tempozall lawes , which was the moze againſt 
reaſon, becauſe no other law within thts Realme could puntſh them foz the ſame, 
but the Wempozall lawes onelp, 


eee 


The Expoſition of 18. Edw.z. Cap. . 
of Tithes. 


En —— 


Tem que p la ou Briefes de Scire fac cient eſtre grantes a 
arner Prelates religious & auters Clerkes, a reſpondre des 
Dilmes a noſtre Chancerie, & a monſtrer ſils eient riens pur 
enſachent riens dire pur quoi tiels Diſmes a les Demandants 
ne deinent eſtre reſtitus, & a reſponder auxibien aux nous, 
come a partie de tieux Diſmes. * Que tieux Briefes deſere en a- 
vant ne ſoient grantes, & que les proceſſes pendants ſur tieux 
Briefes ſojent anientes & repeales, & que les parties diſmiſes 
devant ſecular Juges de tiels manners de pleas: ſaves a nous 
noſtre droit tiel come nous & nous Anceſtres avouns eit, & ſo- 
loions avoir de reaſon. En teſtimoinance de quele choſe, a le 
requeſt des dites Prelates a ceſtes preſentes lettres avons fait me- 
tre noz ſeale. Done a Londres le 8. jour de July lan de noſtre 
reigne Engleterre Diſoitiſme, & de France Quints. 


35cfoze we enter into the expoſition of this Ac, we will cleare it ol an objedt- 
on againſt the life of it, viz. Chat it ſhouid be no Ada of Parliament, but an o2dt- 
nance made by the King onelp at the requeſt of the Pꝛelates: And that the King 
to theſe letters had put his ſeale, and the le(te and date as done by the King only: 
all which, ſay they, appeare in the Parllamont Roll, and that the clauſe of En te- 
ſtimoinance de quel choſe, & c. ts left ont of the pzint. 

But hereunto wo anſwer that by the ſaid clauſe En teſtimoinance de que! &c. 
is to be underſtood, that this dd was ſo plauſible to the Pzelates, that they re · 
queftcd the Bing that it might be exemplificd under the great Seale foz the better 
pzeſervation thereof , which the King granted. This Parliament began the 
Mundapy after the Octab. I'riniraris, which was 16. Jumi; and this exempliſica⸗ 
tion was 8. ſulii aftcr this Ac was paſſed, there being but ſeven Ys paſſed at 
this Parliament. And En ceſtimoinance de quel, and the whole clauſe follows 
ing, are woꝛds of an exemplification. 

Now that this ozdinance befozc the clauſe of the exemplification is an Act of 
Parliament, Firſt, is pzoved by divers reaſons, vi. Che title ofthe Parltament 


is. Incipic Statutum Regis Edwardi anno regni {ui decimo octavo. @econdips 


it is entred in the Parliament Roll, Thirdly, it was by fozce of the Kings wait, 
(as the uſage then was p2oclaimed as an A of Paritament, which watt in 
French we thinke good to tranſcribe in theſe wozds : Edward per le grace de 
Dieu Roy dangicterre & de France, & Seignieur dirland a noſtre Viſcount de 
Nottingham, ſalus. Saches que a noltre Parliament tenus a Weſtm' le Lundye 
procheine apres les Octaves de la Trinity procheine paſles entre autres choſes 
monſtres, aſſentus, & accordes en dit Parliament, ſi furent monfires, aſſentus 
& accordes les choſes ſous eſcrites. Ind after a rehearſall of all the Statutes, 
whereof this ſeventh Chapter is one, the concluſton is, Et pur ceo vous man- 
dous, que touts les Statutes faces crier & publier, & termement tener per mye 
vottre Baillie ſolonque la forme & tenur dicelle. Et ceo ne leſſes en aſcun 


mainnere, &c. 4 
n 
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Le Preamble» 


Le Ac. 


Vide Rot. Parl. 
18.E. 3. au. 31 


64.0 


In bundcllo bre- 
vum, an. 17. E-· 3» 


part. I. & 3. in 
turri London, 
vic.Eſlcx- 


Sec 2 2 afl. 
pl. 75. 

a Rot. clauſ.7 
E. 2. 

b In fin. Term. 
Trin! 10 regis 
Johannis. 

c 22. aſſ. pl. 7 5. 
8. aſſ pl. 20. 
Bro. tit. Diſmes 
Io. Pla. Parlam. 
Hil! & Paſch. 


18. E. 1 the Biſh, 
of Carliſles caſe, 


to whole prede- 
ceffors Hen.rex 
vetus conceſſit 

omnes decimas 


18. Ed. z. Cap. 7. 


And F. N. B. 30. E. taketh it foz a Statute, and ſo it hath ever been by the genc⸗ 
rall conſent from time to time of learned men. Ind if it ould not be eu Stetute, 
it would wozke great trouble and diſquict in the Realme. Now that wee have 
cleared this objea ion, let us peruſe the woꝛds of the Ac. 


© Ou briefes de Scire facias cient eſtre grantes, &c. This te- 


hearſall in this ſtatute is true; fo2 wee have found that upon divers matters of 
recozd, that is to ſap, cnrolled, returned, 02 removed into the Chancery : Firſt, 
upon tithes granted by the Kings Letters Patents, which are inrolled in the 
Chancery, wzits of Scire tac' were bzought in that Court; as taking one example 
foz many: In 17. E. 3. a Scire fac was bzought by the King, and the Dean and 
Canons of the Kings free Chappell of Saint arcins London, upon Letters 
Patents of Mawd, quondam Reginz Angliæ of tithes, ac, againſt the Abbot of 
Saint Johns of Colcheſter, who took the ſame after ſeverance,whercunto the Als 
bot pleadcd, xc. wozthp to be ſeen, 


JA garner Prelates religious & auters Clerks, &c.] Note, this 


Scire tac was not bzought againſt the poſſeſſogs of the land fo2 ſubſtraoton of 
tithes, but againſt the Pzeiatcs, oz other Clerkes, which took the tithes after 
they were ſevered, Dee 6,E.1. in bunde o petit ionum in tur 1,ondon, where 
the petition was foz ſubſtracion of tithes, to be put in poſſeſſion : the aniwer was 
in Parliament anno 6. E. 1. Rex non int romittĩt ſe de hiis qua taliter ſpectant 
ad forum Eccleſiaſticum. proſequatut jus ſuum verſus C cricum coram Orct. 
nario. Here with agreeth Bracton, lib. 5. fo. 40 3. & 407. 

Commiſſions out of the Chancery were direded to certaine perſons , giving 
them anthozity to enquire, whether ſuch a (ptritaall perſon ought to have tithes of 
ſuch lands, whereupon Inquiſittons were taken and returned and if it were 
found foz the ſptrituall perſon,upon this recoꝛd he might have a Sc ire fac againt᷑ 
anp ÞP3zclate religious oz other Clerke that took them after ſeverance, 

a Compertum eſt per inquiſit ionem Rectorum, & Vicariorum vicinorum de 
E wel, quod Vicarius Eccleſiæ ibidem percipere debet minutas decimas omni- 
um animalium ibidem, & molend' aquatic ibidem. But no Scire fac' was ſued 
hereupon, foz that the A icar was to ſuc fo2 ſubſtrad ion of theſe tithes againſt the 
owner of the land in the Spiritaall Court. 

b Alſo upon a fine executoꝛp of tithes beſoꝛe this Ac the tenour whereof was re- 
moved into Chancerp, a Scire tac did lye therefoze againſt the ſpiriigall perſon 
that perned the ſame after they were ſevered. 


in Foreſta de En- q Savant a NOUS noſtre droit, &c. | By fo2cc of this c ſaving nof 
128 ey onely the Bing himſelfe , but the Pzovoſt ol being the Uings Patentee of 
wh goes this AR tithes of the new allarts in the Fozreſt of Rockingham in tho County of Nozth- 
mention,j .,** hampton, bzought a Scire fac in the Chancery after this ſtatute, againſt certatne 
this book oe perſons of holy Church,who had taken the tithes granted to him, to have exetu⸗ 
:2.a.becauſe the tton of the ſatd tithes, accozding to the Kings Letters Patents. Thee Defen- 
caſe was taken to dants pleaded to the juriſdiction of the Court, that the conuſance of thts cauſe foz 
— the Sa- tithes appertained to Court Chꝛiſtian and not to the Chancery , whercunto it 
Note albeitthis WIS anſwered by the Court, that that was to be underſtood, where thcſuit was 
book was after taken againſt them that ought to pay the tithes that is to ſap fo2 ſubftraction of 
the Stat. yer doch tithcs, and not when it was bzought againſt them, that were w2ongfull takers 
"He — the rruc of the tithes, And all this is well warranted by the book, whcrcupon the Defen» 
the commer. 1. Pants pleaded to (ue, and the recozd delivered over to be tried in the Bings 

Bench. See Hill.32.E.r.coram Rege Wigorr' the Pꝛʒioꝛ of TU ozcelters caſe 


before this ſta 


cute of 18. E. 3. 
f Paſch.20 E.1- 
in banco regis, 


reſolved by the Chancelloz, Treaſurer, and all the Judges and Barons, that ap» 
pzopztation of tithes is no Poztmaine,*Quiz dovime um mere birittah sgi 
rum cognitiogd Curiam Chriſtianit at is pertiner,% non a.{ Curizm iſtam. 


rot. 135. Buck. 


F. N. B. 30 E. And pet the inference that Fit: herbert maketh , that befoze this Statute of 


18. E. 3. the right of tithes was tryed in the Aings Court was true: foz upon 


a Scite tacias by a ſpirituall perſon agatnt a ſptrituall perſon ; = foz 
tithes. 


— —— — — — 


Of Tithes. 
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tithes which 
befoze this © were Spiritual 
tatute, , the right o 
in caſe of the cite f albelt the tithes wer f tithes was fried iu the Sei 
And at thts —* by this Statute. e ſevered, which is — Seire fac 
_ Juriſdiction of - caſe. of tithes, the part taken away 
Crt Bxack come to be tried wx betwen Seta pleading admit 8 
cl 7 42324. 
we ad where th right of urn et b ter the ths (re, th 5 
ö 1 —— d, the 11.68.45 
tatut | onftract e in Tri e 
of © c of 18 on an n. E. 1. 
— alter 8 2 fo2 befoze that —_—_ 12 Een tg Ne 19. Norff Paſch 
titbes — * in certaine — in a Scire fac ö os Poſe batte Ein — ues 
C to t + at w p 1; 1 7 7 e 0.45 · 
* in N 02 ——_—— Hiatt of. Br, „ 
e. ſaid) ſhall — anda 2g = tithes at this —— TO 1 bee 403 
um, and in th Iſten in brevi de ag Cronem. Fl ocat. Eccl. ſpecta ' 
give anp juril e Indicavit : b recto ad , Cap.13- acc' era l. 6. ca 36. ut 2d 
bl : but vocat p. I; dec. a 36. Glany.l. 
gs pln 1 the e lb . 
b at is font to t ea los 176. Had 1 
he Eccleſtafticall 29 · b. de 1 ndia.Vid-Regit 
ar decim, Reg f 


Pu to determine. 
2.3. 42. 8E. 
8 ; 3-49-33 E. 3. 
70 = 558 . 16 E. 3. Quare Impedit 147. 31 H A de dec imis re : 
all 1 us pro decimis 4 p Bo 6. 13.39 H,6.20. RH E. 3. 27. per 3 
quibu unt 4.13.2 H g 
s oneribus t | pirituales de ali 3.2 H. . a. Doct 
be in the hands of . er deb aliqua reparation ; & 
to tem empozall m ever, nf at e pontis ſea Hil.35E- 
— charges. en, they are by reaſon of _ dap if tithes Keg Norm Mid 
Tounc A ſaid in ſome of our Bok hem contributozp Vid gs Heap 
to what S ateran, any man mt s, that of aunct 1 
pirituall perſi aht have giv ent time bel 25. b. in Henry 
— it was * that = wonld, and that —_ — tubes o2e the Harpers Cale ry 
10 H. 7. . : 
7a . he 37 x tes ne a . r 
ier 5.8 2. cap. F 1 
tc. The truth | p tnall fad , ch nl art lh. that dee 44. 4. & F. N. B 34 b 7 7 E. 6. 
s, that J onld reap T <a Lotres de Weak ae 
at Lateran and f have peruſed t emporall Buc Parning i e Wincheſt ol. 
b e 3 nin , x citer 
the third, Anno — claily that Penn — Councels holden 114 ice 21 6.5915 whe 
any ſuch Decr@ : But Pope > Anno . 5 H. — Alexander: ee for b oor Bboney 
Epiftle, in o b ut Pope Innocent th and cannot finds vim ly, for hee fairheha ,yowcheth 
firſt peare 4 — peare of our — N in a detretall dychePop l — — 2 uns 
b 0 n datcd at L200. an mi h | zl e Patron of n made 
oo ron, ba theſe — juſt 0 gg e ey cl —.— 
W'3 ath theſe wo mialibus juſte deci Pope inn c conflitutio 
a multi in LS. 88 ad _ 52 8 1 3 = thir 3 
artes ioſarum * ecimas 6 n you ſh ill 6 ecretall Epiſt] 
habi P i non illis E 3 nas iptegras Decret. li ade in his a puarie, 
— ubi przdia habent, K — bas Pele T uschi See the N ee — 
enta: perſolvunt . f us Eccl iaſtica is 1 K. 2 cap. 14. 5 H of 18 E. z. 8 
—— Cum igitur inconv ſed eas aliis pro ſua di 3 311.8. 7.286 4. ca. i. 37 H.s 8 N 
4 diſſimile, ut Eccleſiæ onvenens eſſe videatur 2 —— 2. a 190 
ebeant : . cle ee ſpiritaalia ſemi „& a ratio- dello petitio Johannis. . 
— — _ — 5 Lo rnd — * Tort, . nr age Bun: 
vel appellati gemus, ut liceat tibi ere; frarernirati t 
n 2 ſeu 9 _ non obſtante i — 
m ſuetit ordinare face actenus obſe ictione 
miter obſervar 5 re quod ſtatueri er vata, quod - 
And that i, null ergo, Vc. confirm | $ per cenſuram Eccleti | Canont- 
m_— t J map ſpesk once foz all) tht at onis, &c. Dat. Latera fafticam fir. 
bis Nealme, but the s Ep ſtle Decretall b n. Nonas Juli. 
he ſame being juft and — not the Bub. 
le they allowed 


the (ame, and ſo became Lexterrz 


Der Linwood C 
ap. de locato et conducto, fo, 117. verbo port} 
7. ortiones. where he 


ſaith, Qu be 
. Quod ante c 1 
= * . O 
laici decimas in drums + — — . 
inere, et eas alteri Eccleſiæ pea ID en Aer uy) 
non ramen polt dit? 
ict! 


conlilii , &c. And th. 
thus began poꝛttons of tithes, that the P 
nan , arſon of one 
Periſb 


— 
— 
— 
— 
8 * 
— —— - 
4 = — ———_ 
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642 | 18 E. z. Cap. 7. HE 
Pariſh hath in another, Vide concilium Lateran', Anno Domini 1215.15 Joh. 
Regis. 

Albeit the parochiall right of tithes is now eſtabliſhed by — - as . 
liament as befoze it appeareth, (a matter tending to the oy — * — 
quiet of the C lerpp) pet he that is deſirous — _ — CO 
Lawes of England were tontttning the paiment of tithes befoz | queſt, 

Havingſpoken of et him teade Furdus Edvardi & Guthruni Regum cap. 6. et inter leges Ethelſſani, 
— hd rs cap. i. Inter leges Edmundi Regis, (ap. 2. Leges n . 
beat Agi, Canuti Regis (Ap. 8, 10, 1, 12. & leges Edwardi Regis, cap 4 Po 22 
© conceſſaſant i mus conqueſior recita vit et confirmavie. All which Lowes NI. — at — 
Kege Bar001019,;© vent tranflatedont of the Saxon into the Late engue. whicdives utthfullp, 
10/28. but not fo accurately, done befoze him , which wer ha — 3 
a There path ben great controverſie beretofoze c 
Vide inte! 8 wed, as appeareth by divers petitions in Porliament, which petitiens toge⸗ 
— ther with the anſwers we will recite, and incidently will we w,. he lo that cons 
p. 8. 
bolco. troverſie is quteted, and ended. 
de boic That no man be tmpleated fo tiftes of wod, oz 9 Lapors 
17 E.z.01.51. accuſtomed. The Anſwer was, Ac herctofoze = joking nel — 5 
us 8 E. z. le commen. que come * conſtitution ſoit fait per les rel p re 
_ | * ” de cheicun maner de boycs quel choſe ne tuit unques _ ow niets , 
"This conſtiruri- femes poent taire teltaments. que eſt contre realon, que plele per luy. — 
on was made in fg, bon counteii ordeiner remedie, et que 1on reople demoerge en _ 
Saum. 17 C. B ane jeſtate quilz ſoloicnt eltre en temps de touts ſes progenitors, et 2 2 ibi- 
. ide tions dient grantes a tours ceux que ſont impledes de * —.— — 
dice ae aſfeyve- avoir conſultation. Ci beicunto the anſwer of the King was, The Bing 
'6 of thewhole leth that Low and ri aon be done. . a 
beef of the Item moniure la commune come nadgaires Lerche veſque de 9 et 
Realm in _ les auters Prelates ordeinetent une conſtitution a doner diſmes w — 3 
* * dus tant iolement la ou avant les heures nutles di ſmes furent 2 — 
1 ake wood. gents de Scint * per force de la conititution — cl _ OO” 
R.x.Par.21E-3- diſmes auxibien de gros bois, come de lubbcis vendus et neie - » 
Artic. 48. econtre ce qui 15 ont ules puis temps de memorie a la grand damage de la 
— gy commune de quoi 11z priont remedie. de lun 22 del — SEEM 
Whereunto the anſwer ts, The Archbiſhop * — — 
— OO NE ANTE But the — being alt moleſted fog 
nu- 37. ſaid conſtifutton, bat of underwod. 1 
KuPailzs E. 3. wo ds no! titbable comploined again in Anno 25 E. 3. dll u hic 6 FP F 
nu. and in the tives to a god Law made in Anno 45 E. 3. cap. 3. De groſle oyes dage : 
—— vint ans, ou de greinder age nul diſmes ſerra demands in _ * celt paro 
ſylva cxdua, eſt ordeine et —_ que 9 _ cale, ſoit grant, 
et ſur ceo attachment come ad eſtre uſe avant ceux heurcs. ; 

It appezreth befoze that all the Giſhops claimed BEE 2 8 

of under wood, under the name of ſilva cædua, fo as of haut oyes, ; 
latmed; but herein reſted two douhbis; 1. bat 
— — ys Id be, becauſe 
huld be ſatd high oz great wood. 2. Of what age the ſame ſhonld be, be 
it is parcell of the inheritance, : 
Li.Intrat.R. fo. As to the firſt, this Aa, which fs declaratozy er G — 
Regilt.044 it appeareth by the Bok in 50 E. 3. fol.16.b. 9 H s fol. 56. Pl. Com. 72 
Sce che old Fock 455 this Act it leite pzoveth it, foz it concludeth, Come ad eftre —_— 
w- 3 vant ceux heures; and this is confirmed by divers jucgeracnt. yereafte 
3 4-b. © 
remunite, prin- Cited, 
— — om And it is fo be mderff@d that this Act nſeth theſe wezds go boyes: A 
1546-52 Ege. not haut boyes, 07 graund boyes, which wozd is alſo uſcd fr; thi Be ke ci — 2 
9 H.6-5: on ; andy H. And in this Ad this wozd groſſe ſignifiethj lpecially ſuch —— 
OM) 10.11. 0 . 
ful. a8', Lifords bath ba", o2 fs either by the Common Law oz 1 — 
Calc tun ber. foz this Ac extends not to other wods, that ha ruf; 


not let be tez timber, though they be cf the greatm lle c bigneſſe of _ 


Rot. Parl. anno 


Of Tiuthes. 


And it is to be obſerved, that the pzobibiticn in 50 E.;, fox ſuing foz Tithes 
in Court Ch2tftian of grofſe bops, was grounded upon the Common Law, 
without mcntfoning of this At. 

Here it is to be demanded , To what kinde of wood groſſe bops do extend: 
And the anſwer ie, that Dke, Aſh, and Elm, are included within theſe wozds; 
and ſo is Beech, Yozsbeche, and Yoznbeam, becauſe they ſerve foz building, oz 
reparat ion of houſes, Pills, Cottages, gc. again the opinion in Plowd. Com- 
ment. fol. 450. in Molyns caſe, holden without Argument, which opinton the 
whole Court upon deltberate advice held to be no Law. 

a It wes reſolved by the whole Court, that Aſp is alſo compzehended within 
creſſe boys, becauſe it may ſerve foz building, oz reparatfon, ut ſupra, But 
other wiſc it is of Birch, (as it was ſatd) it was adjudged in the Caſe of 
Lennard culios brevium , becauſe that kinde of wood ſerveth not foz 
building, 

b Jf a Timber tree be arida: ficca , et non portans folia nec fructus in æſtate. 
nec exiſtens maeremium, and the owner cut it down, and convert it to fnell, ac. 
no Tithe hall be patd thereof foz the inheritance which was once in it. 

c So fo; the bark of Dkes,being Timber trees,no Tithes ſhall be paid, becauſe 
it is parcell of the tree, and renueth not de anno in annum. d But foz Acozns 
Lithe yall be pald, becauſe thep renue peerly, 

As to the ſecond doubt, of what age thoſe groſſe 02 Timber frees, whereof no 
Tithes ſh2uld be had, Chould be; The Statute reſolveth this doubt in theſe 
wo2ds , Groſſe boys del age de 20, ans, ou greinder. Which point was 
alſo declaratozy of the Common Law, os by the concluſſon of this Ac, and 
the authozities afozcſaid appeareth : foz this groſſe boys thus deſcribed, it ap- 
pearcth by the Ac, that Parſons and Uicars ſaed foz Tithes of them, en noſme 
de ceſt parol, ſylva cædua. 


C Del age de 20. ans.] This is the age, as to bar all ſaifs in 
Court Ch2iſtian foz Tithes. And theſe wozds are to be underſtood of groſſe 
tres, which may ſerve foz Timber, and grow out of the own ſtubs: foz if a 
man uſually top oz lop Timber trees, Tithes ſhall not be paid, though they be 
under the age of 20. peers. Foz as the Law pziviledgeth the bodp of the 
tree, being parcell of the inheritance , ſo it doth pzivlledge the bzan⸗ 
ches alſo. 

So ifa man cut down Timber trees, Tithe ſhall not be paſd foz the germpns 
oz bzanches , which grow out of the rots, of what age ſoever; foz that the 
rot is parcell of th: inheritance, | 

The Biſhops, and others of the Clergte taking upon them to interpzet this 
ftatutc, which belonged not unto them, gave out and publiſhed that this Oꝛdi⸗ 
nance did not reſtrain their ancient Juriſdiction , and that this Dzdinance was 
never affirmed foz a Statute: and thereupon the Sabject was fill vered in 
Court Ch2iſtian, both contrary to the Common Law, and the ſaid Statute : 
And thereupon a Bill was erhibited in the next Parltament following, holden in 
the 47. per of E. 3. reciting the ſtatute of 45 E. 3. and then Chewing that the per- 
ſons of holy Church intending that this D2dinance did not reſtrain their ancient 
incroachments ; and ſurmiſing, that this was not affirmed foz a Statate, held 
plea in Court Chziltian to the contrary of the Oꝛdinante afozeſatd, to the great 
damage of the people. Wherefoze may it pleaſe our Soveraign Lo20 the King 
to affirm the ſaid Ozdinance foz a Statute to indure foz all times to come; and 
that a ſpeciall pꝛohibitton upon the ſame Statute thereupon be made in the 
Chancery, p2obibiting that they Would not hold plea in Court Chzilttan of 
Tithes of wood of the age afozeſaty, Whereunto the anſwer was, that ſach 
Pꝛohibition be granted, as bath been uſed of ancient time. Which anſwer 
being compared with the concluſion of the Ac of 45 E. 3. hath given ſuch an 
end to both theſe points, as no queſtion hath been made thereof at any time ſince, 


And to ſay the truth, that the ſarwiſe that this Ad of 45 E. 3. was but an 
nnn: D3zdinance, 


See the firſt 

part of the Iaſt. 

fo. 3. waſt in 
cech. 

So it was adjudg. 

ed coram Rege 

Paſch. 2 Jac, Re- 

gis rot. 292. be- 
twee ne Henry 

Hall, and Dor o- 

thy Fettiplace. 

Kanc. 

bo Pl. Com o. 450. 
Molyns caſe, 

Tr. 26 El. coram 
rege. 

Þ Hil. 2 Jac. in 
Com. Kanc. Kor. 
229, int, Brooke 

cr Rogers, 

c Lib. 11. fo, 49. 
L ifords caſe, 
Doct & Stud, fo. 
174,175 

d Kegiſt. fo. 49. 

lib. 11. fo. 49. 


— 


o E. 3-10. b. 

44 E. 3. 32. a. me- 
rilme. 

Pl. Com. 470. b. 
Doct. & Stud. fo. 
175. Br, diſmes 
I 4-lid. 11 o. 49. 
Lifords caſe, 


Pl. Com 470 
So reſolved 
Paſch. 29 El. co- 
ram Rege Lib. 

11. fo. 49.Lifords 
caſe. 
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Reg ĩſt. 34. the 
{.,m? prolibiud. 


© 0 E.. 18. 


De quereubus & 
orte. 

Vide Paſc h 

15 E. 1. in banco 
Rot. 1. I nic: 
mille quer- 

cus, &c. 


[he Law at this 
day, and long at- 
ter was holicn, 
lat in this caſe 
he might wage 
his Law- 
18 E. 3. 4. 24 E-3 
39. ſo adjudged, 
32 E. 3. tit. Ley. 
62. But in 
44 E. 3. tol. 32: 
It is otherwalc 
ruled, becaulc it 
is not ina Mi 
ot Contempt; 
and ſo hath the 
Law been taken 
ever ſincc. 
Prohibitions co- 
ram 1ege tempo- 
ic Hs. 


Coram Rege 
tempore E. 6. 


18 Ez. Cap. 7. 


Ozdinance, and no Statute, was but a mer caviil, without en» colour of pꝛo· 
babilifp: Foz 1. At is entred in the Parliament Roll amoneft the other Sta⸗ 
fates made at that Parliament. 2. It is under the title in that Roll of Statut. 
E. 3. de Anno regni tut 45. 3. It was pꝛeclaimed by the Sherifes (as the uſcoc 
in thoſe dayes was) amcnglt the ref? of the Slatutes of that Parltament. 
4. It heth the phzale of an Ac of Parliament, Ordeine eſt et eſtablie cgtœing 
therein in effect with the other das in that Pertiement, 5. It bath the cenſent 
of the Loꝛds and Commons (who joyn in the Petition in the Pꝛeamble) end 
cf the King, 6. Infinite pzohtbitions upon töts Statute, as taking ſome 
few P2zecedcnts , whereof we have the number Roll, of ſuch as be not 
in pzint. 

Coram Rege Tr. 27 E. 1. Rot. 28. Linc: Magiſfter Willielmus Perſona ec- 
cleſiæ de Epworth attachiatus tut ad reſpondend* Stephano de Rodnes de (ener 
laco, & Willielmo Stel de Cottingham de placito quare ſecutus tuit placitum in 
curia Chriſtianitatis, de catallis & debitis quæ non ſunt de teſtamento, vel ma- 
trimonio contra prohibitionem Regis, & c Et unde queruntur, quod cum ptædidtus 
Magiſier Willielmus ſecutus fuit placitum verius eos in curia Chriſtianitatis co- 
ram Off Epiſcopi Lincoi de catallis & debitis laicis, viz, de quercubus et 
aliis arboribus per ĩpſos empt de quodam Rogero Mubey. It idem Stephanus 
et Willielmus ſuper hoc protuliſſent prohibit ionem comin Regis coram predict” 
Ofhciariis in eccleha omnium Sanctorum de Northr' die Martis prox' pot feſtum 
Sancti Nicholai, anno regni Regis nunc 25. et ci inhibuiſſent ne placitum illud 
contra prolibitionem præ dictam ulterius ſequeretur in præſentia Rogeri de Wal- 
debye, Gened' de Cave, Willielmi de Clere, et Thomx de Redneſſe tunc ibidem 
prætentium, idem tamen Magiſter Willielmus non obſtante prohibitione prædi- 
cta placitum præd' ultet ius ſecutus fuir quouſque ĩpſi per ſectam ſuam prædi tam 
excommunicati fuerunt; unde dicunt quod deteriorati ſunt et dampnum habent 
ad valent iam C. I. et in contempt domim Regis mille libr', &c, 

Et prædictus Magiſter Willielmus venit & defendir, &c. et dicit cuod nullum 

acitum de bonis ct catallis laicis ſecutus fuir in curia Chriſtianitatis contra 
prohibitionem domini Regis ſicut ei imponunt, et vadiavit eis inde legem ſe 
12, manu, & c. And had a day to make his Law, at which he came; ond Iepis 
(faith the Reco2d ) jurare, et poſt quartum juratum defecir de lege, Ideo con- 
ſideratum elt, quod prædiò Stephanus et Willielmus recuperarent damra ſaa pre- 
dicta centum librarum, ct fecit finem cum Rege ad 40. 1. 

It is to be noted, that the Parſon ſtood not upon his right to have Tithes of 
Ohe end other trees; but the colour de had to wage his Law, was tn reſpert of 
theſe woꝛds, De bonis et catallis laicis, and Tithes are not Lay-chattels : bat 
he durſt not in that caſe ſtand to it to make his Law, but upon failing therein, 
Judgement was given againſt him of the damages, as the Platintifes 
had comnted, 

De Lib. Intrat. Raſt. fol, 448. b. nu. 2. 449. a prohibition ſur leſtatute 
de 45 E. circa 14 H. 7. The old Bok of Entries, fol. 34 b. 

Hil. 33 H. S. Rot. 78. - Inter Stelling er Spooner. 
Ibidem Rot. 103. Inter Peicrs et Dixon, 

Mich. 34 H.8. Rot. 116. Inter Felton et Glover. 
Paſch, 36 H. S. Rot,116. Inter Smy et Ap. Richard. 
Mich. 36 H. S. Rot. 1. conſimilis prohibitio. 

Hil. 36 H. S. Rot. 1. conſimilis prohibitio. 

Paſch. 38 H. 8. Rot. 1. confimilis prohibitio. 
Mich. 38 H. 8. Rot. i. conſimilis prohĩbitio. 

Trin. 1 E 6, Rot. 94. conſimilis prohibit io. Inter Herne & Croft. 
Mich. 2 F. 6. Rot. 97. Inter He ford & Howe. 
Mich. 3 E. 6. Rot. 1. conſimilis prohibitio. 

Paſch. 4 E. 6. Rot. i. conſimilis prohĩbitio. 

Hil. 5 E. 6. Rot. 2. conſimilis prohibitio. 


Trin, 6 E. 6. Rot. i. conſimilis prohĩbitio. | 
Mich. 
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Mich. t. Ph. et Mar. Rot. 159. Inter Gray et Philpot, conſimilis prohibitio. 


Patch. 1 Mar. Rot. 1. conſimilis prohibitio. 
Hil. . et 2 Ph et Mar. Rot. 1. conſimilis prohi bitio. 
Paich, 1. et 2 Ph. et Mar. Rot. 3. conlimilis prohibitio. 
Irin. 1. et 2 Ph. et Mar. Rot. 10. confmilis prohibitio. 
lich. 2. et 3 Ph. et Mar. Rot 4. conſimilis prohibirio, 
2. et 3 Ph. et Mar. Rot. i. conſimilis prohibitio. 
38. et 4 Ph. et Mar. Rot. 2. con{imilis prohibitio. 
Hil. 4. et 5 Ph. et Mar. Rot. 1. conſimilis prohibitio. 
Mich 3. et 5 Ph. et Mar, Rot. 1. conſimilis prohibitio. 

We could ctiea wozld of other cramples of this kinde, out of the Kings 
Bench. Chancerp, and Common place, but in a caſe whercof never any learned 
man made any doubt, theſe ſhall ſuffice. 

wut thts ts againft the P2ovinciall Conſtitution of Simon Mepham, An- 
no domini 1332. Anno 6 E.3. and the Crpoſition of Linwood thereupon. 

Tyete ts a Conſultaiton de ſylva cædua, where the pꝛohibition was, De catal- 
lis & decimis quæ non ſunt de teſtamento et matrimonio ; and pet in the Con- 
ſuk:affon there ts areftratat (accoꝛdiug tothe Common Law, and the ſaid ac 
of 45 E. Dummodo tamen de groſſis arboribus in hac parte non agatur, &c. 

Xt anp ſue in Court Chziſttan ſoz Tithes de groſſis arboribus ultra ætatem 
20, annorum, he incurs the danger of a Præmunite, if ſo it be contained in 
the Libell. 

In the Regiſter it is ſaid by Herlaſton Concordatum fuic coram concilio regis 
in Parliamento apud Sarum, quod conſultationes heri debent de ſylva cxdua, co 
non obſtante, quod non renovatur per annum; & ſuper hoc facta fuit quzdam 
conſultatio pro Abbate de Notley, de ſylva cædua. 

G:cat queſtion hath been made, when this Parliament at Salisbury woas hol» 
den, but we ſhall make it evident, that it was holden the Friday next after 
the Feaſt of Saint Mark the Evangelist, in the ſeventh per of R. 2. which 
appeareth by William de Herlaſton here named, who was a Clerk of the Chan; 
cery, and as here it appeareth, inlerted this into the Regiſer. 

This Herxlaſton lived at the t ime of the holding of this Parliament at Salii- 
bury ; foz afterward in the ſame Regiſter, fol. 80. b. it is ſald, Nota que nul 
home ſerra priſe, ne impriſon, pur vert ne pur veniſon, ſi il ne fort trove ove le 
mayneur, ou ſi il ne ſoit indite, &c. Et vide inde Statute R. 2. de Anno 7. 
cap. 4. Quando quis taliter tuerit indictatus, et virtute indictamenti illius eſt con- 
victus, ĩta quod non ponet ſe ſuper patriam, er lic fiet de illis, cui indicta. i ſunt de 
receptamento. ac ſi eſlent principales tranſgreſſores per Herlaſton. | 

And in the Regiſter, fol- 201. a. pou Hall finde this Rote, Hoc vreve con- 
ceſſum fair pro hominibus de Odiham, et conceſſum ſuit pro omnibus aliis an- 
tiquis dominicis per Cancellarium Leſcrope, et W. de Herlaſton. Joh, {his 
Leſcrope Lozo of Bolton was Chancelloz in annis 2. & 5 R. 2. as We dude 
ol Recoꝛd. 

Thus have we diſcovered the Clerk that inſerted into the Regiſter the ſald 
Concordatum in the Parltament at Salisbury: But loking diligently into hat 
1 ackametit Roll, no luch Concordatum as Herlaſton inſerted into the legiſfer 
can be (ound, and thereloze pou muſt take it upon ths truſt and credit of this 
Clerk. ut admitting that any ſuch Concordatum had been, as in the X.catiter 
it 1 (ct down, it mp well ſcand with Law: Foz tn the Regiſter, fol. 44, 
there 15 2 Conſultation (as befoze hath been laid) De ſylva cædua, and ts 
conſonant to Law, having ſuch a reſtraint in the (ame Writ, as is 
alo2eſatd. 

A Country may pꝛeſcribe to be quit cf Tithes of wad, oz any other Tithe, 
ſo there be ſaffictent maintenance and luſtentation of the Jucumbent beũ des; 
but a Town cannot ſo pzelcribe. : 2 : 

Rex tali Judici ſalutem. Monſtravit nobis venerabilis pater H. Lincoln e- 


piſcopus, quod cum l. pracentor eccleſiæ beatz Mariz Lincoln tencat de dono ſuo 
Omnes 


Coram Rege 
tanpore Mar ix. 


Regiſt. 44.4. b. 
Sce the old book 
ot Ent ies, fol. 
2 4-21.the like to- 
Hioltion The lat- 
ter book ot En- 
tries, K 40.4 b. 
Old book ot En- 
Tiles, 34.4. 
31. tit. pro- 
mb Erock 17. 


Reg iſt. 49. a. 


Dact. & Stud. 
147. b. EI. Dime: 
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omnes decimas domi nicarum terrarum ſuarum vel deminici ſui de N. cuas iden 
Epi ſcopus & prædeceſſores ſui Epiſcopi loci pra dicti libcre conterre cenſuevetunt: 
Prior beatæ Catherinz extra Lincoln. clamans decimas illas pertinete ad Ec- 
cleſiam ſuam de B. trahit eum inde in placitum, & c. Er quia placitum prædictum 
tangit coronam & dignitatem noſtram, præſettim cum collatio eatundem deci- 
matum ad nos poſſit devolvi raticre cuſtodiz vel eſcaetæ, quia eti⁊m conſimiles 
decimas conferimus in quibuſdam dominicis , & ſimiliter quamplures magnates 
regni noſt ri in dominicis ſuis: Vobis prohibemus ne placitum illud teneatis in cu- 
ria Chriſtianitatis, nec aliquid quod in derogationem tregiz dignitatis noſttæ ce- 
dere valeat in hac parte attentetis, ſeu per alios attentari faciatis , quoviſmodo. 
T. &c. 

Opus eſt ĩnterprete, Therefoze we will pcruſe the woꝛds of this wzit in ſuch 
ozder as thep doe lye in the ſame. 


This was S. Hugh C Venerabilis pater H. Lincoln. Epiſcopus, ] is intended as 3 take 

Biſhop of Lin- ft of Hugh Biſhopof Lincoln, who deceaſed ſoone after : And bete by it appea: 

colne,as wee com xeth, that this wzit was in uſe befoze the ſaid conſtitution of Pope Innocen: 

cen the third, as alſo is pꝛobed by latter wozvs of this wzit, which we hall ob⸗ 
ſerve when we come to it. 


¶ Qiod cum precentor Eccleſiæ Beata? MARIA Lincols. de do- 
no ſuo tcneat omnes decimas dominici de N. &c. Prior Bcatæ Kathe. 
rinæ extra Lincoln. clamans decimas illas ad Eccleſiam ſuam de P. tra- 


hit eum inde in placitum, &c. ] Here it map be demanded that ſccing the ſuit 
is between ſptrituall perſons, and foz tithes which are ſpirituall things, where 
ſoze they ſhould bee pꝛohlbited. Hereof thꝛee reaſons are rendꝛed in this wzit. 
Firſt, quia placitum ptædictum tangit coronam & dignitatem noſtram. oz 
all Advowſons arc lay fee, and pleas of them doe belong to the Rings law, and 
ſeeing the whole benefit of the patron of this Advowſon conſi ſteth in confer, 
ring of theſe tithes to anp of his Chaplains, ec. And if the tithes be recovered, 
the Adbowſon vaniſheth as a thing without frait oz benefit, and thercfoze the 
Ccclefiafticall Court cannot hold plea of them. Quia tangit, &c. See the wzit 
: dl Indicavit,& brevede recto de advocatione decimarum , befoze in this ſes 
— 5 cond part of the Inſtitutes W. 2. cap. 2. verſus finem. & Articuli cleri cap. 2. 
Voc. decmarum. And il the ſuit in the Ecclefiafticall Court were foz ſubſtraction of tithes , al- 
Regiſt. 29. b. ter the right of the Advowſon be trped foz the patron of the perſon that ſucth, 
Artic.cleri ca. 2. he fyall pzocced in the Eccleſiallicall Court. 
1. E 4.13.b4E 2. The ſecond reaſon peelded in this wit fs, Præſertim cum collatio 
Clanvil, lib. g. ca. earundem decimarum ad nos poſſit devolvi ratione cuſſodiæ, &c. And tf 
IM the tithes would be recovered, as hath been ſafd, the Advowſon ſhould vaniſh, 
BraR. lib, 5. fol. gc. 
402.403. 3. Quia etiam conſimiles decimas conferimus in quibuſdam dominicis, & 
1 — ſimiliter quamplures magꝑnates noſtti in dominicis ſuis. &c. 
Ver. N. B. 24. a. By this it is pʒobable, that the King ſpeaking in this w2it foꝛ himſelte and 
Vide Mich. a. E 1. the Grandees of the Realme in the pzeſcnt time, that this wit was in uſe be⸗ 
in commum ban fe the conſtitution that confined tithes to pariſhes, and hereby tt is pꝛove) 
derbe aeg, that at this time the King, and the Nobles of the Realme might give thetr 
Mary de pratis kithes to what ſptrituall perſon they would. Laſtlp albett the King and the 
caſe. indicavit Nobles be foz honour ſake named in the wzit , pet the liberty ot granting of 
bie de indicavit tithes extended at this time to all the Kings ſubjects. 
oper 4. Tartem. {The marginall note in the Regiſter is de decimis ſeparatis, fo called beteuſe 
they had been granted to ſome ſpirituall perſon, and not annexed to any pariſh 
Charch. 
| xrrav2vant tie. Foz the better underffanding of the opinion of Sir William Herle in the 
de — wy ſatd book of 7 E. 3. which is, Ore ne poet home ſes diſmes que ſont hors de 
. quoniam. Ppariſh; grant a que il voudra, car leveſque del lieu les avera. Mee 9 — 
opin 
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opinion in this caſe upon the Canon Law, which is, that the Biſhop is to 
have all Tithes growing in lands not aſſigned to any Pariſh within 
his Dfoceſſe, Pet this Canon being againſt the Law of the Land, never had 
allowance within this Realme, foz in ſuch part of Fozeſts as are out of any a 
riſhes.the King ſhall have them. Ste a notable Reco2d, Term' Mich. An.5 E. 3. 
Coram Rege. Rot. 68, Cumbria ; avjadged foz the King againſt the Canon, 
and the opinton of Herle. And this had been fozme lp reſolved in Parltameat, 
Inter placita coram ipſo domino Rege & ejus Conſilio ad Parliament” ſua polt fe- 
tum Sancli Hilarii, & etiam poſt ſeſtum Paſch', Anno 18 E.1. fo. Inc Epiſco- 
pum Carliſle, & Priorem ejuſdem de decimis aſſartorum vocar' Linthwait & 
Kirkerhwair in forelia de Englewood. The woꝛds of which Necoꝛd are, Quod 
decimz prxdictz pertinent ad Regem, & non ad alium, quia ſum infra bundas 
Foreſtæ de Englewood, & quod Rex in Forefia ſua prxd12a potett villas zdificare, 
Eccleſias conliruere, terras aſſertare, & Eccleras illas cum decimis terrarum iliarum 
pro voluntate ſua cuicunque voluerit chnferre, &c. Aud E. . gramed tittes com: 
ming ol land withm the Foꝛeſt of Neane,as were not within anp Pariſh, to the 
15iſhop of Landaffe, and his @ucceſſogs. | | 
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Mich. 5 E.z cor. 
Rege. Rot. 168. 
Cumbr. 22 Af 
p.75. 38 Au. p.. 
14H. 4 fo 17. Br. 
diſmes 10. Acc* 
Ror.Parl.18 E. . 
fo. 8. Lib. 5. fo. ry, 
in Caudries caſe. 
Li. z. fo. 44. in Le- 
veſque de Win- 
cheſters Caſe. 


Rot. Parl. anno 
E. z. nu. 17. in 


dorl. 
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27 H. S. ca. 20. 


1 ————————— 85 


AN 
EXPOSITION 


UPON 
THE STATVTE ENTITVLED, 


An Act for tlie true paiment of Tithes. 
Anno 2 E. 6. cap. 13. 


— — 
— 


E noiſe of the diſſolution of Monaſteries in the Parliament holden 

in the 27 peare of H. S. (Lap-men taking (mall occoGions to withdzaw 
their tithes) was the occaſion of the making of the Statute of 29 H,$.c,:0, 
The pztncipall canſe of the making of the Statute of 32 H. S. cap. y. was to 
inable Lay-men, that had eſtates oz intereſts in Parſenages, oz Uicarages 
impzopztate, oz otherwiſe in tithes, to ſue foz ſubtracton of tithes in the 
Eccleſiaſticall Courts, and fo pzovide that no Parſon ſhould bee ſued, 02 
compelled to pap any manner of tithes foz unp Pannozs, Lands, Tene⸗ 


acc*.Vid. 31 4.8. ments, oz Yereditaments, which by the Lawes oz Statutes of this Realme 
ca.10.ycil.fincm. were diſcharged, oz not chargeable foz payment of any ſuch tithes, 


27 H.8.ca.20. 


32 H.8 cay. 7. 


This At of 2 E,6, is an Aa of Addition, as by the wozds thereof hereafter 
following appeare. 


Where in the Parliament holden at Weſtminſter the fourth day of Fe. 
bruary, Anno 27 H. 8. there was one Act made concerning paiment of 
Tithes prediall, and perſonall: And alſo in another Parliament holden 
at Weſtminſter, 24 Iuly, 32 H. S. another Act was made concerning true 
paiment of Tithes, and Offerings: In which ſeverall Acts, many and 
divers things be omitted and left out, which were convenient and 
very neceſſary to be added to the ſame. In conſideration whereof, 
and to the intent the ſaid Tithes may be hereafter truly paid, accor- 
ding to the minde of the makers of the ſaid Act: Bee it ordained 
6d enacted , &c. that not oncly the ſaid Acts made in the ſaid 
27 and _—_ of H. 8. concerning true paiment of Tithes, and 
every Article, and Branch therein contained ſhall abide and ſtand 
in their full ſtrength and vertue : But alſo be it further enacted by 
the Authority of this preſent Parliament, that every of the Kings 
Subjects ſhall from henceforth truly and juſtly, without fraud or 
guile, divide, ſet out, yeeld, and pay all manner of their prediall 
Tithes, in their proper kinde, as they ariſe and happen, in ſuch 

mannc. 
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manner and forme, as hath been of right yielded and payd within 40 
yeares next before the making of this act, or of right or cuſtome ought 
to have been paid. And that no perſon ſhall from henceforth take or 
Carry away any ſuchor like tithes, which have been yeclded or payd 
within the ſaid 40 yeares or of right ought to have been payd in the 
place or places tithable of the ſame, before he hath iuſtly divided or ſer 
forth for the tithe thereof, the renth part of the ſame, or otherwiſe a- 
greed for the ſame tithes with the Parſon, Vicar, or other owner, pro- 
prietory or Farmer of the ſame tithes, under the paine of forfeiture of 
treble value of the tithes ſo taken or carried away. 


C. Prediall tithes. ] Thts bꝛanch extends only to pzediall tithes, 

Paſch. 1.Ja.Rot.1 1 ig. in Communiĩ banco. Int. Booth & Southraie in debt upon 
this ſtatute by the Parſon ol the Church pro non extrapoſitione decimarum pro 
caſeo, vitulis, agnis, ceraſis, volemis & pyris to habe the treble value. c. The De- 
fendant pleaded nihil deber per pattiam, and it was found againſt him. And it 
was moved fn arreſt of judgement that the ſatd tithes of Cheeſe, of Calfes, and 
Lambes were no pzediall tithes, and therefoze not within this bzanch of the 
ſtatute; and this Act is penall, and ſhall not betaken by equity, quod ſuit con- 
ceſſum per totam curiam. And it was reſolved, quod decimarum tres ſunt ſpecies, 
quædam perſonales, quæ debentur ex opere perſonali,ut artificio, ſcientia, milit ia, 
negotiatione, &c. Quædam prædiales, quæ proveniuntex przdiis, Le. ex fructibus 


prædiorum, utblada, vinum, fenum, linum, canabium, &c. ſeu ex fructibus arborũ, ut 


poma, pyra, pruna, volema, ceraſa, & fructus hortorum, &c. Quzdam mixtæ, ut de 
caleo, lacte, &. aut ex ſœtibus animaliũ, quæ ſunt in paſeuis, & gregatim paſcuntur, 
ut in agnis, vĩtulis, hœdis, capreolis, pullis, &c. Ex prædialibus ſunt quzdam majores, 
uzdam minutz. Majores, ut frumentum, ſigilo, zizania,&c. fenum,&c, minores 
ſive minutz,quidam dicunt, ſunt quz proveniunt ex menta,aneto,oleribus,et ſimi- 
libus juxta illud dictum Domini. Luł. i 1. verſ. 42. Væ, quidecimatis mentam et 
rutum & omne olus, & præteritis judicium & charitatem Dei; hæc autem oportuĩt 
facere,illa non omittere. Alit dicunt quod in Anglia conſiſtunt decimæ minutæ in 
lino quæ ſunt prædiales, & lana, lacte, caſeis, & in decimis animalium, agnis, pullis, 
& ovibus, decimæ etiam mellis & ceræ numerantur inter minutas, quæ ſunt mix- 
tz. Vide Linwood cap. de decimĩs cap. Quonĩam fol. 140. verb. talibus decimis. 
And the I evire( to whom tithes were aſs{gned ) (hall come, and the ſtranger, 
the fatherlefſe , and the widow which are within thy gates ſhall eat and bee 
filled, 


¶ Henceforth truly and iuſtly without fraud or guile divide, 8&c.] 
Trin. 44. Eliz. coram Rege. In a pzohibition between Walter Heale and Iohn 
Sprat, the caſe was, Walter Heale ſet out bis pzediall tithes, and divided 
them iuſtly from the 9 parts, and ſoone after carried the ſame awap. Sprat ſued 
fo ſubſtraction of the ſame in the Eccleſiaſticall Court, Heale pleaded that hee 
badſet them out ut ſupra, whereunto Sprat ſaid, that pzeſently after bis ſetting 
out, gc. he carryed them awap in fraudem legis. Adindged that this was fraud 
and guile within this Aa, albeit he did jaſtly devide the lame within the letter 
ofthis law. Jt was further reſolved,that if the owner of the cozne befoze ſeve- 
rance grant the ſame to another of intent that the grantee ſhould take away the 
lame to the end to defraud the Parſon, ec. of his tithe, this is fraud and gulle 
within this ſtatute. 


CMC Within forty yeares. |] This time of 40 peares is here ſet vowne 
becauſe it is the uſuall time foz the pzoofe de modo decimandi. 
O 000 or 


Deut. 4. verſ. 29. 
Here is ſhewed 
the true uſe 
whereto tithes 
ſhuuld be im- 
ployed. 


The firſt 
Addition. 
Simile in the 
ſame tear me in 


the caſe of Webb 


Parſon of Pret- 
tenden in Kent. 


Lib. Int. Coke 


384. 


650 2. E 6. Cap. iz. 


C Or of right or cuſtome ovghr to have been yeelded, &c. I The 
ſenſe of theſe wozds [as hath been ol right yeelded is of tithes to be peelded in 
ſpecie within 40 peares, and the ſenſe of the woꝛds | o2 of right oz cuſtome ts, 
02 by rightfall cuſtome de modo decimandi onght to have been patd, 


The ſecond ¶ And that no perſon from henceforth, &c. ] Albeit this b:anch doth 
Addition. not give the fo2feiture to any perſon in certaine , and there ſoze it was pꝛeten- 
ded that the fozfetture ſhould be giben to the King, And therenpon , upon this 
bzanch, the Attournp generall , Hil. 29. Eliz. did exhibit an Znfozmation in the 
Exchequer againſt Wood of Cambridgeſhire foz this treble fozfciture foʒ carry= 
ing away his tithes befoze they were juſtly divided. The defendant pleaded not 
guilty, and by a Jury at the barre he was found guilty, t in arreſt of judgement 
it was moved that in this caſe the forfeiture was not given to the King,foz that 
the wozds of the Act be, under the paine of the fozfefture of the treble valne 
ofthe tithes ſo taken away, And whenſoever a fozfeiture is given againft him 
that doth diſpoſCeſle , gc. the owner of his p2opertp as here be doth of his tithes, 
there the fozfeiture is given to the party grieved oz diſpoſleſſcd, and the rather 
fo that this is an additionall law, as hath been ſafd, and made foz the benefit of 
the pzopztato2 ofthe tithes. And ſo it was adjudged by Sir Roger Manhood g:; the 
whole Court of the Exchequer Paſch. 29. Eliz, And this was the firſt leading 
tale, that was adiudged upon this point, and ever fince it hath been received 
lo law, and the party intereſled in the tithes doth in an acfon of debt reco- 
ver the treble value. And ſo it was alſo adjudged Hil. 40. Eliz. Rot. 699. where 
Rob. Bedell and Sarah his wife in the right of his wife jopned in an action of 
debt foz the treble fozfeiture. A recozd well examined and adjudged,and wozthp 
to be a pzecedent. In which caſe it was reſolved that the generall allegation in 
the Count, that the Defendant Anno 38, Eliz. grane ſeminavit 20 acras terre, 
&c. & quod decime inde attinguut ad valorem 150! without ſhe wing what kind 
of graine, was good. 
The third And be it alſo enacted by the authority aforeſaid , that at all times 
Addition. whenſoever, and as often, as the ſaid prediall tithes ſhall bee due at the 
tithing time of the ſame, it to be law full to every party to whom any of 
the ſaidtithes ought to be paid, or his deputy or ſervant to view and ſce 
their ſaid tithes to be iuſtly and truly ſet forth and ſevered from the 
nine parts, and the ſame quietly to rake and carry away. And if any 
perſon carry away his corne,or hay, or his other prediall tithes before 
the tithe thereof be ſet forth, or willingly withdraw his tithes of the 
ſame, &c. that then upon due proofe thereof made before the ſpirituall 
Iudge, or any other Iudge, to whom heretofore he might have made 
complaint, the party ſo carrying away, withdrawing, letting, or ſtopping 
ſhall pay the double value ofthe tenth, or tithe ſo taken, loſt, withdrawn, 
or cartyed away, over and beſides the coſts, charges, and expences of 
the ſuit in the ſame, the ſame to be recovered before the Eccleſiaſticall 


3 Iudꝑe, according to the Kings Eccleſiaſticall lawes. 
lich. 9 E z fol. 
61. in libro meo. 4 

Labbede Oſneis (|, Tharat all times whenſoever, and as often, 8c. ] Che fürſt part of 
_ 5 ta this bzanchts declaratozy of the common law, becauſe fo2 the ſtopping of his 
$2. 17 H 6.1uril. Wap, cc. amaction of the caſe did lye at the Common lat. 

diction. 58. 


og rs by . C Shall pay the double value, &c. The reaſon why the double valne, 
Eneland*Pa:h, dt · 9 by this bzznch toberecovered in the Eccleſiaſtical Court, where by 


4. Lac. the fozmer bzanch, the Parſon, ac. at the Common law ſhall recover the _ 
8. 
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is, fo2 that in the Ecclefiafficall Court hee hall recover the tithes themſeibes, 
and therefoze the value recovered in the Eccleſiaſticall Court ts cquivatent 
with the treble fozfeiture at the Common law. 


¶ Beſides the coſts, charges, and expences, &c. ] So as the ſuit in 
the Eccleſtaſticall Court is moze advantagions then the ſait ſoz the trebic 
fozfeiture at the Common Law: Foz at the Common Law he ſhall recover no 
coſts, but he hall recover in the Eccleſi aſticall Court coſts and expences. But 
then it is d2mended, whether in an Action of debt foz the treble value at theCom- 
mon law, if the Plaintiffe be nonſuite,o2 if the verdia paſſe fo2 the Defendant, 
the Defendant ſhall recover his coſts by the ſtatute of 23 H.6.c.1 5· And the an» 
fwer fs, that in that caſe he hall recover no coſts, and ſo it was adjudged Trin. 
43. Eliz. in communi banco, inter Dounton Plaintiffe in debt upon thts ſtatute, 
S. Moile Finch Defendant, that this adton of debt is no action of debt within 
the ſtatute of 23. H. 8, becauſe it is neither upon a ſpectalty ez by Contract; 
neither is this action upon this ſtatute anp action foz wrong perſoaall imme- 
dlately done to the Plaintiffe, fog it fs a non; feſance, viz. a not-ſetting out of 
the tithes,Trin. 42. Eliz. in communi banco adjudged in an action of debt fo2 the 
treble value upon this ſtatute, not guilty, oz nihil deber are good uſes, and ſo 
upon the ſtatute of 5, Eliz. upon perjury. 

And be it further enacted. &c. That all and every perſon which 
hath or ſhall have any beaſts or other cattell tithable, going, feeding, or 
depaſturing in any waſt or common ground, whereof the pariſh is not 
certainly knowne, ſhall pay their tithes for the increaſe of the ſaid cat- 
tel ſo going inthe ſaid waſt or common to the Parſon, Vicar, propricto- 
ry: portionary, owner or other their Farmours or Deputies , of the ſaid 
pariſh, hamler,rowne,or other place, where the owner of the ſaid cattell 
inhabiteth, or dwelleth. 


q All and every perſon which hath or ſhall have any beaſts or other 


cattel tithable, &c. JWhere the King ought to have the the tithes within the 
waſts oz commons in his fozeſts, which are not within any pariſh, this bzanch 
giveth the tithes of the increaſe of cattle to the Parſon of the pariſh where the 
owner dwelleth. 

Provided, &c. that no perſon ſhall be ſued , or otherwiſe compelled 
to yeild, give, or pay, any manner of tithes for any mannours, lands, te- 
nements, or hereditaments, which by the lawes, and ſtatutes of this 
Realme, or by any priviledge or preſcription are not chargeable with 
the payment of any ſuch tithes, or that be diſcharged by any compoſi- 
tion rcall. 


By the lawes of the Realme, &c. J (and ſo ſpeaks the ſtatute of 3: 
H. g. cap. 7.) That ts, by the Common Lawes and Cuſtomes of the Kealm, 
terræ ſunt indecimabiles ; Yereof pong may read divers examples lib, 8, fol, 48, 


9, 81. 

Note, that tithes ſhall not be papd of any thing that is of the ſabſtance of 
the carth and are not annuall, as ofquarries of ſtone, turte, flagges, tynne, lead, 
bzick,tple,lime, marle, coales,chalke, pots of earth, and the like, noz of beaſts 
that be ferz natura, as deere, 4c. noz of agiſtment ofſach beaſts , as the Par- 
ſon hath tithe of, noz of. cattle that manure the ground; but of barren beaſts 
be (hall have tithe foz agiſtment, oz herbage ofthem, unleſſe they be noarthed 
foz the pale oz plough,2nd ſo imploped. Mich. 41. & 42. Eliz, coram Rege in 

Dooo 2 p20hibition 


G51! 


P* 1 A . YN 
VIA. Alt! £ i 
Lo * 
41 + «4 


A 
. 


The fourth 
Addition. 


Rot. parl. 18 E 

1 fol. S. lat. E- 
piſcopum Car- 
lie l. & decan. 
22 21, p. 25. 


The fifth 
Addition. 


So reſolved; 
Mich. 2 1. & 22. 
Eliz. cotam Rege 
per Wray chiete 
Iuſtice & totam 
curiam. F. N. B. 
53. g. Regiſt. 54. 
b. Kot. par l. 567. 
E z. nu. 57. 7 H. 
12 H 8.4.0.4. au. 
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Deut. 4. verſ. 22, 
23 


25 H. 8. cap. 19. 


Innocent the 3. 
in Epiſt.decreta- 
li lib. 1. pag. 262. 
Vid. 38 E.. C. a. 


2 H. 4. cap. 4+ 


18 H.8 cap. 16. 


Vid. 25 H. 8. cap · 
21. 


Vid. 11 H. 4. 76. 
12H. 8.56. 


Prgmunire. 


2. E 6. Cap. 1}. 


p20hibition Int. Greene & Hull. & Mich. 37. & 3g. Eliz. Inter Criſman & 
Lewes in communi banco. Noz of Rakings left without CTovin , noz of after 
paſture. No tithes hall bee papd foz ſylva cædua imploped to hedging oz 
foz fewell, foz maintenance of the plough oz pale. Noz foz the berbage 
ol meres , bawkes , noz fearne, locks of wooll, oz tubble, gc. but are freed 
thereof by the Common law and cnſtome of the Realmec, Vide Hil, 8. 1ac, 
coram Rege Tho. Baxters caſe, And in that caſe it was reſolved and ad- 
judged , that a Parſon ſhall not have two tithes of one land in one peare, as 
ol cozne , and ofthe ſtubble oʒ herbage , ot hay, and of the after-paſtare, & 
fic in fimilibus. But if the ſople of an ©zchard be ſowne with any kinde of 
g raine,the Parſon ſhall babs tithe of the fruit trees and of the graine, foz they 
bee ofſeverall and diſtina kindes. But if hee pap tithe foz the fruit of the 
trees, ond after cut downe the trees, and ſell them in Billet, oz Faggot, 
be hall pap no tithe , foz they bee not of ſeverall kindes. 

Ia man pay tithe foz his cozne , and after grindeth the ſame cozne at a gpill 
within the ſame pariſh, no tithe meale ſhall be papd therefoge.Vide Artic, cleri. 
cap. 2. 

Decimam partem ſepatabis de cunctis fructibus quæ naſcuntur in terra per annos 
ſingulos & c. Decimam frumenti tui, & vini, &c. Thou ſbalt tithe all the increaſe 
of thy ſeed that the field bzingeth fozth peare by peare, as of coʒne, Wine, 4c. 

Regiſter 54- b. F. N. B. 53. E. Brooke Diſmes. 16. 


Au Canons and Conffitations made againſt the Lawes c. of the 
Realme are made voide. 


q By the Statutes, &c. ] Viz. 27 H. S. cap. 20. 31 H.8. cap. 13. 32 H.8, 
Cap. Tn 


«| By preſcriprion. ] The ozvers of Ciſtercienſes, Templarii, & Hoſpitula- 
ri decimas prædiorum ſnorum, quz proprijs manibus aut ſumptibus excolunt, non 
cenentur ſolvere,&c. Vide Dier. 10 Eliz. fol.277,278.& 2 H. 4.5. cap. 14. 

This pꝛiviledge to theſe thzee ozders of Religion was granted to them by 
the councell of Lateran, Anno Domini 1215. & anno 17. Iohannis Regis, and 
was allowed by the generall conſent ofthe Realme , but this pꝛiviledge exten · 
doth only to the lanvs which they dad befoze that generall Councell. 

Pops Innocent the third by his Bul diſcharged thoſe ofthe ozder of Premon- 
ſtratepſes of the payment of tithes of ſuch lands as were of their owne manu⸗ 
rance 03 other impꝛobement. Note, about the peare of our L oʒd 1150. moſt of 
all religions oʒders were exempt from payment of tithes ont of their poſſeſſions 
kept in their one hands. Which Pope Adrian the fourth about that time re: 
ſtrained to Ciſtercienſes, Templar ii, & Hoſpitularii, and that all other ozders 
thoald pap tithes, ac. 2 

By the ſtatute of 2. H. 4. not only the Ciſtercienſes, but all other religious 
and feculars which put any Bulls in executton foz diſcharge of tithes of 
their lands in the hands of their Farmours ſhould be in danger of a Pzemaniro. 

By the ſtatute of 28 H.8. it is enacted that all balls, brieſes, faculties, diſs 
penſations , of what names, natures , oz qualities whatſoever they be ol, 
heretofoze bad oz obtained of the BiGhop of Rome, oz of any of his pzedeceſ- 
fours , oz by authozitp of tha eg of Rome, bp 03 to any ſubieds, reſiante, 
03 bodtes ue 03 cozpozate of oz in this Realme, oz of oz in other the 
Kings domintons, ſhoud from thencefozth be clearely voyde, and of no value, 
fozce, ftrength , noz vertue, and ſhould never after that ac be aſed , admit- 
ted, allowed. pleaded , 03 alledged in any places oz Courts of this Realme 
oz any other the kings dominions, upon paine contained in the ſtatute of Pꝛe · 
mimire, at. his is a generall Law, and plenarily and ſtrialy penned againſt all 
bulls,xc. Crus it ta, that there are ſome exceptions 03 qualifications in the 
Aa, which pon map read there; but there is no exception oz qualification 
therein foz any diſpenſation oz diſcharge of not payment of tithes by any * 
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ofthe Pope. And we are-of opinion, that the Pope by his bull could not dic: 

charge any ſubjea of this Realme of payment of tithes , foz it ſhould be againſt . 
the liberty of the ſabjea, when he had liberty to grant his tithes to what 
ſpiritaall perſon he would, and againft the right of the perſons, ic. of pa» 
riſhes, after parochtall rights were eſtabliſhed. 

This Ac of 28, H. 8. extendeth not to general Conncells , but leave them 
as they were befoze , but all Canons (as elſewhere hath been ſaid) which 
are againſt the pzerogative of the ing, the Common Law oz Cuſtome of 
the Realme, are of no fozce. Let not therefoze only Serjants, Appzentices, vid 25 H.s. cap 
and Attournyes , bat the parties themſelves be well adviſcy how thep plead 19 ; 
oz alledge anp bull, bzicfe , faculty, oz diſpenſation from Rome, &c. which d. 18. Eliz. 
is not warranted by this Ad, the paniſhment being lo penall as a Pzemunire, 11.1.2 39 
if they plead oʒ alledge any Bull, xc. againſt that Ac, LR 

And in ſome caſes, this maketh fo2 the Clergy. By the Common Law fu. 4. Ecel 
pariſh Churchos are to be repaired by the Parſons of the pariſh,but the caſtome dH cab .. 
ofthts Realme being that the pariſh Churches are to be repaired by the Pa- De his Lind- 
riſhtoners 02 Inhabitants of the pariſhes,this Canon bound not the Clergy, "224 fol. 39. verb. 

Alſo by another Canon, neither Arch-Biſhop noz any other of the Clergy *? *** 
could by their Teftament bequeath any thing wherein he had pzoperty in the Eur fit de off. 
right of his Church; but this being contrary to the caſtome of ths Realme judicis ordinar. 
o2iginallp obtained by the Biſhops of this Realme foz themſelves and their Tb. , Cum vos. 
whole Clergy, foz which at this day a recompence is given to the King , as f 0 ol. 
elſewhere we have ſhe wed. ma.Ror. — 

50. H. 3. m. q. in 
turri Lond. Par, 


J Preſcription: ] As modus decimandi, lands given in ſatisfaction, 46. 3. E. L. m 21 ib. 
And a country map pꝛeſcribe to be quit ot tithes, 82 in non decimando, But de monitura E- 
foz the better underſtanding both ol this ſtatute, and ot our books, it is good N Hil. 2. E. 
to be knowne what the time of pzeſcription foz tithes is by the Canon Law, Tran 
and by what Authozity. And the time foz pzeſcriptlon in that caſe is foztp proces vere E. 
peares, by which time of pꝛeſcription a ſpirituall perſon map gaine by the yiſcopum, Cen, 
Canon Law a right of tithes in another pariſh, et. And this pzeſcription HII. 5. E. 4. inc. 
bath this ground and warrant by a decretall Epiſtle of Pope Alexander the A Rot. 
third, Anno Domini 1180. But this Canon being againſt the Common Law d. Yorke cafe. 
which alloweth no pzeſcription unleſte it be time ont of mind of man, never Reg iſt. 38. F. N. 
had allowance in England. Df pzeſcription accozding to the Common Law, 5.1. 8 x 4.24. 
vou map read in the firſt part of the Inſtitutes Sect. 170. at large. And the E⸗ 1 
plſtle decretall of Pope Alexander we have thought good to recite in hæc verba, 8 & Stud. 
Alexander CManricio Epiſcopo: Ad aures noſtras te ſignificante pervenit, duas Ec - c 10. H 6 fol. 17. 
cleſias ſæpius ſub examine tuo litigate ſuper decimis, quas una Eccleharum in al- ac preſeripti- 
terius parochia 40. annis poſſedit, ac per hoc petit ejus actionem extentam, en per le ley de 
Altera vero volens eas jure parochiali evincere præſcriptionem non debere ſibi n C alt — 40. 
obeſſe proponic; ideo quid jur is ſit in hoc caſu tua nos duxit fraternitas conſulen - je, neſt — 
dos. Tuæ itaque fraternitati literis przſentibus innoteſcat, quod jure divino & pfeſcrip. per C. 
humano melior eſt conditio polſidentis,quoniam * quadragenalis præſeriptio om- pa E 4.15.6 
nem prorſus actionem ſecludit. : 42 — 10 

© Mich. 43. & 44. Eliz. In a p2ohibition between Nowell and Hicks Ucar of 5 G. ,, 
Edmonton fn Midd. the Plaintiffe in the pꝛohibition allcoged a cuffome within jure Cayonico, 
the ſaid pariſh of Edmonton time out of mind of man to pay foz every Lambe * This is le ley de 
a pennp,xc. And {Cue was taken upon the caſtome, and the Jury found,qc,befoze —— 1 en 
twenty peores laſt paſt time out of mind, that there was within the ſato pariſh > H. 
ſucha cuſtome , and modus decimandi;but foz twenty peareslaft paſt by reaſon „ ich. 43. & 44 
of faits and troubles, the Inhabitants of the ſald parifh had pap® tithe Lambs liz. coram Re- 
in kinde. And in this caſe theſe two points were adjudged, Firff, when a ge. 
caſtome doth create an inheritance , this cannot be waved oz adnalled by pay» 
ment oz other matter in Paiis 2. Albeft that the modus decimandi had 
not been peelded oꝛ pay? by twenty peares, yet the pzeſcription may be _ 

all, 


Vid. Dier. 10. 
Eliz. 277, 278, 


Mich. 13 E t. in 
hanco Kot. 119. 
Salop. 

Free chaſe ap- 
pendant al man- 
Nor. 

Iſſue, non ſuit 
ſeilitus. 


Verdict. 


Multiplex inte r- 
ruptio non tollir 
p:zſ{criptionem 
lemel ohtentam. 
Note an inter- 
ruption to chace 
is no diſlciſin 
the reot, but at 
the will ot the 
owner. 
Tudgement. 
Seilina bona de- 
bet elle pac iſica. 
Mich. 2 E 2. co- 
ram rege. Warw. 
in mon{trayc- 
rune. 


Nota. ante Con- 
ij ue ſtum. 

Note a poſſe ſſi- 
on beyond time 
of memory ſhull 
not ſtand, bur 
give place to 
Jaw. 

Conſuetudo li- 
cet ſit magna 
authoricatis, 
nunquam tamen 
præ jud. cat ycri- 
tati. 


2 E 6. (ap. 13. 
rall  foz that the cuſtome once eftabliſhed doth continue. As if a man hath a 
common of paſture. ic. and taketh a leaſe of the land, rc. fo2 many peares, 
pet after the ycares ended he may pzeſcribe generally; foz the inheritance of the 
common continued: and if the Law ſhould be otherwiſe , it were dangerous 
fo2 the parties that doc pꝛeſcribe fo2 one peare , and tenne 02 twenty peates, 
tc. is all one in judgement of Law. And ſo here wilb doe agree the books in 15 
E. 3- tit. judgement 133. in a w2it of meſnc. 14 E g. ibidem 155, 

Edmundus de mortuo mari attachiarus fuit ad reſpondendum Iohanni de Se- 

grave & Chriſtianæ uxort ejus. quare impedit cos habere liberam chaceam in 
boſco ſuv de Kinkeſwood pertinen ad manerium ſuum de Stoteſden quod te- 
nent de rege in capite, & quod habent ex feoffamento Hugonis le Pleſſye quon- 
dam dotini dicti manerij. Edmundus dicit quod Rogerus pater ſuus obiit 6. 
tus inde tenend' in ſuo ſeperali,& quod pradictus Hugo tempore quo feoffavit præ- 
dictos lohannem & Chriſtianam de dicto manerio, non fuit ſeiſitus de dia 
Chacca. Et de hoc ponit ſe ſuper patriam, & præd' Iohannes & Chriſtiana ſi- 
militer. Iur' dicunt quod Johannes de Pleſſy pater prædicti Hugonis de Pleſly ſuit 
ſeiſitus de prædicta chacea dum fuit dominus dieti maneri j, & dicunt quod dictus 
Hugo voluit ibidem tugaſſe, poſtquam prædietum manerium pervenit ad manum 
ſuam, ſer Rogerus de mortuo mari ipſum impedivit & non permiſit. Et dicunt 
quod Hamo le Strange, & Hugo de Turbervile parentes uxoris ipſius Hugonis ex 
rogatu ipſius Hugonis venerunt ad manerium de Stoteſden, & prædictam chaceam 
ſimul cum prædicto Hugone intraverunt nomine ipſius Hugonis cum equis & ar- 
mis, & in ea cum equis & armis per tres dies ſugaverint abſe ue impedimento 
ptædicti Rogeri de mortuo mari aut hominum ſuorum. Er queſt' Ir? & c. dicunt 
quod illud fecetunt tempore pacis, & abſque impedimento pra dicti Kogeri aut 
hominum ſuorum co quod dictus Rogerus neſciv it quod ibi fugaverunt , & quod 
ab co tempore didius Hugo nunquam fugavit ibi; quia quorieſcunq; fugare ibi- 
dem voluit, dictus Rogerus ipſum impedi vit. Poſtea Term” Trin anno 20. venerunt 
partes, et petierunt ludicium ſuum per Artornatos ſuos. Iudicium redditum, 
quod quia Iohannes de Pleſſy fuit de chacea ſeiſtus tanquam pertinen', &c. Et 
poſtea dictus Hugo per tres dies continue tempore pacis ſeiſinam ſuam obtinuit 
abſque impedimento Rogeri de mortuo mari, aut alicujus parer ſuorum, per cuod 
videtur cut quod ſeiſina illa eſt ſufficiens, bona, et pacifica in hoc caſa; Conſide- 
ratum eſt, q od Edmundus injuſte impedivit diftos lohannem et Chriſtianam de 

prædicta chacea, et iph re chaceam illam & dampn 0. 

The mannour of Brimſgreen and Norton was ancient demeſne, and in the 
Kings hands, and William of Brimingham and his anteſtonts time ont of 
minde and befo;e the Conqueſt had taken toll aſwell of the tenants of the 
ſaid mannour as of others whereupon judgment was given, as it appeareth iu 
the Recozd in theſe wozds: Et quia maniſeſte conſtat &c. quod manerium de 
Brymmeſgreen et Norton eſt de antiquo dominico coronæ Angliæ, et à tempo- 
re quo non extat memoria, extitit in ſeiſina progenitorum Reg quondam Regum 
Angliæ, et adhuc in ſeiſina Domini Regis nunc exiſtit. Et homines de eodem 
manerio ſicut et cæteri homines de antiquis dominicis coronæ domini Regꝰ quieti 
eſſe debeant a præſtatione theolonii per totum regnum Angliz, ut prædictum eſt, 
&c. Et ſuper hoc viſo et leto recordo placiti pradiiti manĩfeſte patet quod pre- 
dict Willielmus de Brimingham recognovit quod ipſe et anteceſſores ſui habue- 
runt mercatum in prædicta villa de Brimingham, et theolonium de omnibrs 
mercandiſis in eadem villa, de quibus theolonium przſlari deberet, perceperunt ct 
habuerunt, et etiam de homimbus de Bremeſgreen et Norton, quam de alijs ibi- 
dem vendentibus et ementibus ante Conqueſium, et ſine temporis interruptione, 
et quod ipſe ſtatum eorundem anteceſſorum conti nuavit diſtringendo et percipi- 
endo ab eiſdem hominibus theolonium, tam pro minutis, ut pro vidualibis et 
ali js neceſſariis ſuis, quam de alijs quibuſeunque mercandiſis ſicut de alijs merca- 


toriis. Conſideratum eſt quod prædicti Richardus, Robertus, Iohannes, et * 
alit 


Of Tubes. 


alii de manerio prædidto, quieti ſint imperpetuum à przftatione Theolon'i in 
villa prædicti præſtandi ſecundum legem et conſuetudineni in regno uſi- 
tat, et quod recuperent damna, quæ taxantur per diſcretionem Iofticiarior 
ad vigint Mate. Et prædictus Willielmus pro injuſta cont nuatione, uſurpatio- 
ne anteceſſorum ſuorum in mĩſericordia. Et inhibitum eſt eidem Willielmo ne 
homines de manerio prædicto de cætero diftring* ad Theolonium in dicta villa de 
Brimingham præſtand contra legem et conſuethdinem prædi das, &c. 

Abbas de Sancto Edmundo implacitat Rogerum de Bigod com Norff ma- 
reſc · Angl, & duos alios pro captione duorum leporariorum ſuorum in villa de 
magna | horpe. Comes dicit, quod dicta villa eſt infra præcinctum demid' hundregi 
ſui de Erſham quod tenet in arennatum prout Rogerus avunculus ſims,cnjus hæres 
ipſe eſt, illud tenuit, & quia ĩnvenit prædictum Abbatem ibidem fugantem, ipſe 
cepit, &c. Abbas dicit quod ratione rerrarum ſuarum ibidem ad ĩpium pertinet 
fugare,prout omnes . ſuĩ ĩbidem fecerunt, &c. Ideo ver Iur qui 
ſpeciale vetedictum dicunt, quod Abbas & prædeceſſores ſoi ſolebant ante * 

e Lewes ibidem ſemper fugare, &c. Et dicunt quod tam Rogerus comes, quam 
Rogerus nunc ipſtn Abbatem & homines ſuos ſzpe impedivit ibidem fugare, & 
leporarios ſuos ſurtipuerunt. 


Not chargeable by payment of tithes, &c. ] As by unity of poſCegi- 
on. lib. 2. fol. 46,47, 48,49. lib.11.fol.10,11,14,16. 


Diſcharged by any compoſition reall, &c. ] Eitber befoze time of 
memozy, 03 within time of memoꝛp. that is by parſon, patron, and ozdinarp. Vide 
8 H. 6. 22, 23. 9 Hf. 6. 17. 41 E. 3. 27. 17 E. 3. 15. 38 E. 3. 6 8. 12 H. 4. 1 3. 19 H. 6. 
75. 32 H. 6. 4 34 H. S. 36. 31 H. 6. 28. 35 H. 6. 5. a. 37 H. 6. 25. 1 E. 4.6. 8 E. 4. 14. 
18. 14 H. 7.3. 26 H. 8. 7. 25 f. S. 20, 21. 

Concordia facta inter Willielmum Mallet et Rectorem Eceleſiæ de Aure heiton 
Bathon, et Wellen' dioceſ ex una parte, & nobilem virum Iohannem de Acton 
mil ex altera pate. de: modo decimandi omnia infra parochiam de Aure per con- 
ſenſum Epi ſcopi & Capitul' Bathon unde placicat' ſuit prius in curia Cantaar. 
Nota. 


Provided, &c. that all ſuch barren, heath, or waſt ground, other 
then ſuch, as be diſcharged for the payment of tithes by Act of Parlia- 
ment, which before this time have lyen barren and payd no tithes by 
reaſon of the ſame barrenneſſe, and now be or hereafter ſhall be impro- 
ved and converted into arable ground or meadow, ſhall from hence- 
forth, after the cad and tearme of ſeven yearcs, next after ſuch improve- 
ment fully ended and determined, pay tithe fot the corne and hay — 
ing upon the ſame, any thing in this Act to the contrary in any wife not- 
withſtanding. 


J Barren, ] Terca fierilis ex vi termini eſt terra infarcunda, nullum fe- 
rens fructum. Virgil. Infelix lolium, & ſteriles dominancur avenz. 


But it is not only fo ſcrialꝝ taken in this Aa. but hath alſo a moze teſtrained 
ſenſe. Foz albeft it voth peeld ſome fruit, pet if it be barren land, quoad agri- 
culturam, as totillage , which this bzanch meant to advance, it is within this 
Act, tot albeit barren ground (as to tflage) doth pay tfthe wooll and lambe, pet 
is tt within this Ac, and this appeares by che next pzovilo in this Art fo; — 

papmen 
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Trin.18.E 1. in 
banco rot. 50. 
Norff. 

Nota pro lepo- 
Tat lis. 

Ing arennatum. 
percinet fugare. 
Verdict ſpeciall. 
Bellum de Lewes 
48 H 3. anno 
Domini, 1264. 


Mich. 9. E.1, in 
banco ror, 62. 
Somerſet, 
L Miles eſt nobi- 
is. 
Modus deci- 
mandi per realem 
compolitionem. 
The fifth 
Addition 
With a Proviſo, 


Dier.z.Eliz. fol, 
170, 171, lib. Ine, 
Cok.4s 2 463» 
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6 E s. ex libro 
Bcadlocs. 


Virgil. zncid. 


Hil.z8.Eliz.co- 
ram Rege. 


Lib.Jatr. Coke 
ubi ſupra. 


Lib. Intr. Coke 
ubi ſupta. 


Dier. XEliz. 
170. b. 


The fixth 
Addition 

With the P royi- 
ſo. 


2 E 6. Cap. 13: 

ol luch tithe as during the ſeven peares befoze the improvement was 
papd. But pet it the ground be not apt foz tillage, pet if it be not ſuapte natura bar» 
ren, it is not within this Ad. As if a wood be tabbed and grabbed, and made 
fit foz the plongh, and imployed thereanto, pet ſhall it pay tithes pzeſentlp, fog 
wood-ground is terra fertilis, & fcunda. 

De venere locos lætos, & amæna vireta 
Fortunatorum nemorum, ſedeſq, beatas. 

And ſo was it reſolved Hil. 9. Jac. Reg. upon ihe motion of Ser jant Hough- 
ton bp the whole Court of Common Pleas. 

In apzohibition between Sharington and Fleetwood foz tithes in Ozwell 
in the Count ofLancafeer ,it was reſolved , that if mariſh meadow, oz other 
land foz not cleanſing of the trenches oʒ ſewers, oʒ by ſuddaine accident, oz in- 
undation of waters be ſurrounded ; oz by ill husbandzy oz unp3ofitable negli- 
gence anp land become overrunne with buſhes, furres, whinnes, and byyers, 
pet are not they 03 anp of them ſaid to bee barren land within this ſtatute, be- 
cauſe of their one nature they are fraitfall, and the Parſon, ac. wall not by 
this Ac be barred of his tithes by the ill yusvandzp oz negligence ofthe owner 


oz poſſeſſonr. 


Heath. ] In French it is called bruyere; Jn legall Latin bruera, 
Regiſt. 2. Jn domeſdap it is called bruaria; Larine erix , erica an unpꝛoſitable 
kinde of ground, but whollp barren, foz thercon ſheep and beaſts will bzniſe, and 
ſome pooze people the flags and turfes thcreof doe applp to fewell; and this 
death cannot without great skill, charge and induftrp bee converted to til- 
lage. It ſendeth fozth a flower in Autumne (when all others ceaſe) which 
bees doe exceedingly covet, as it is ſaid, this is within this Ad. Some ſap, 
eſt quoddam genus myricz , a kinde of wilde tameriske, and in Lincoln» 
ſhire a litle religious houſe was called Temple bzuer, becauſe it was ſeated in 


the heath, 


Waſt. ] It is called vaſtus fundus, walt ground, becauſe it lyeth as walt 
with little oʒ no pʒoũt to the Loʒd ol the Pannour,and is ſo called to diſtinguiſh 
it from the rell due of the demeſnes in the Lozos hands, and cannot without 
great charge and induſtry be impꝛoved oz converted to tillage being ſuapte na- 
tura and being converted to tillage it ſhall pay no tithes by the 
ſpace of ſeven yeares. 


¶ Shall after the end and terme of ſeven yeares next after ſuch im- 
provement pay tithe. 

Note, here are no expꝛeſſe wozvs of diſcharge of the tithes during the ſeven 
peares,but by reaſonable conſtruction it doth implyedly amount to a diſcharge du⸗ 
—— the ſeven peares are to be accounted next after the 

obemen „ 


And be it enacted, &c. that every perſon exerciſing merchandizes; 
bargaining, and ſelling, clothing, handicraft, or other art or faculty, 
being ſuch kinde of perſons as heretofore within theſe forty yeares have 
accuſtomably uſed to pay ſuch perſonall tithes, or of right ought to 
pay, (other then ſuch as bee common day - labourers) ſhall yearly, &c. 

ay for his perſonall tithes, the tenth part of his cleare gaines, 

is charges, &c. deducted; and where handicrafts men have uſed to 

pay their tithes within this forty yeares, the ſame cuſtome of — 
0 


Of Tithes, 657 
of tithes to be obſerved. And if any perſon refuſe to pay his perſonall 
tithes, 8c. it ſhall be lawfull to the Ordinary of the ſame Dioceſſe, &c. 
ro call the ſame party before him , and by his diſcretion to examine 
him by all lawfull and reaſonable meanes, other then by the parties 
_ corporall oath, concerning the true payment of the ſaid perſo- 
nall tithes. 


Pay for his perſonall tithes the full tenth part of his cleare 


gaines, &c. ] Of perſonall tithes we have ſpoken befoze. Vid. 37. H. S. cap. 12. 
Vid.Linwood,tit.de Decimis, fol. 141,142. | 


4 Cuſtome of payment of tithes. ] Nora,there may be modus decimandi 
foz perſonall tithes, 


4 By all lawfull and reaſonable meanes, other then by the parties 


owne corporall oath. ] Here ts tuſt occaſion offered to ſpeake de juramento 
calumniæ, wherein we will endeavour to find out thzce things: Firſt, the begin- 
ning of the bzinging in of this oath : Secondip, how the law hath ſtood therein in 
fozmer ages: and thirdly, what the right is at this day. 

By a Conftitutton Domini Othonis Diaconi Cardinalis Sancti Nich. Apoſt. 1+ 
ſedis Legati, at a Pꝛobinciall Touncell, holden Octab Sancti Martini in Eccle- 
ſia Sancti Pauli London, an. Dom. 1236. anno 21. H. 3. ft was oʒdained in theſe 
woꝛds: ſuſ- jurandum calumniz in cauſis Eccleſiaſticis & civilibus de veritate 
dicenda in ſpiritualibus, quout veritas facilius aperiatur, & cauſæ celerius ter- 
minentur, ſtatuimus præſtari de cætero in regno Angliæ, ſecundum Canonicas 
& legitimas ſanctiones obtenta, conſuetudine in contrarium non obſtante. Bp 
this it appeareth, that by the cuſtome of the Realme of England, juramentum 
calumniæ was not to be miniſtred: but to confeCle the truth, the cuſtome was not 
ſo generall, as in this Canon ts alledged ; foz lap-men were free by the caſtoms 
of the R ealme foz taking of that oath , unlefe it were in cauſis matrimonialibus 
& teſtamentariis: and in thoſe two caſes the E ctle ſiaſticall Judge might exa- 
mine the parties upon their oath, becanſe contracts of were often 
made in pztivate, and legitimatton of childzen depended therenpon, And in cauſes 
—— my ENG — the truth therein is to be dzawn 
out bp oath, & interel reipublicæ teitamenta no-. prohib. format ſuper Artic' Cleri, tit. A2 
minum rata haberi, And this appeareth bya pꝛo ; gi 3 op a 
bibition by authozity of Parliament directed fo the Claredon, 10. H. 2. Brir.fol-z 5.b. acc“ Hill. 3. E. 3. 
Shertfes, et. Quod non permittant quod aliqui rot · a8 f. in communi banc. Hill. 7. H. 6. rot. 13 5. ibid. 


os » . LS : Trin.z.H.6.rot.41-ibid. 19 E. 4. T o. per Brian, that 
venianc , 
laici in baliva ſua in aliquibus locis conveniant ad it is a Statute. 20. E. 4.3. b. 


aliquas recognit iones ꝓ ſacramenta ſua facere, niſi 4 Regiſt. fol. 36. b. F. Nl. B. 53. d. A prohibition, and 
in cauſis matrimonialibus & teſtamentariis. But thereupon an attachment, contra conſuetudinem re- 
this cuſtome extended not to them of the Clergy, eni, but there is a conſultation for witneſſes, Fit xh. 
but to lap-people only, foz that they of the Clergy Juſtice of peace 72. Lamb. Juſtice of peace 338. 
being pꝛelumed to be learned men, were better able to take juramentum ca'um- 

niz : fo concerning the teſtimony of witneſſes in the Eccleſtafticall Court, that 

A, oz the cuſtome of the Realme — — — 

But it in a penall law the j 0 2 1 ens; Dt Ba-4 
dinary be ſaved, as by 1 .Eliz. b foz hearing of Pal: — — 22 Habeas corpus. x 
ſes, oʒ by 13.E1iz. < foz uſury, oz the pc's ay e 175. in margine, Hindes caſe, Ha- 
Clerke noz lap · man ſhall be compelled to ju- beas corpus. 
ramentum caſumniæ, becauſe it may be an evidence againſt him at the common 
Law upon the penall ſtatute. 

But it ts objected , that this oath hath long continned in the @ccleſialficall 2. 

Court. To this tt is anſwered: Firſt, that it had the warrant or an 3 
ltament (as it was holden) in 2. Hen. 4. cap. i 5. whereby it was enaded , Qu 
Dioceſanus per ſe, vel Commiſſarios ſuos contra huju {modi perſonas, & c. a 


Pppp omnem 
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2c H.8.cap.14. 
& 1.E.6.cap.12, 


This Statute of 
2.H 4-was revi- 
vedinan.1.& 2. 
Phil. & Mar.ca 6 
and repealed a- 
gain an. 1. Eliz 1, 
& ſo remaincth. 


V3 
* 


Vid. the third 
patt of the Inſti- 
tutes, cap · Pet jury 
25. H.. ca. 19. 
Rot · pat. an. 15. 
E. 2 · part. 1. m. 8. 
19. E· 3. quare 
non admiſit. 7. 
10. H. 7. o. 6 pet 
Brian. 

Sce the fourth 
part of the Inſt;- 
tu: cs. cap. I he 
Court ot Convo- 
cation. 

4 DoR.Colin in 
his book intitled, 
An Apology, &c. 
cap. 13. 


L. 18. F de pœna. 
Cogitationis pœ 
naim neno mere- 
tur. 
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omnem juris effectum publice, & judicialiter procedat, & negot ium hujuſmo- 
di cerminet juxta Canonicas ſanctiones. By this Statute , and the ſaid Po- 
binciall Conſtitution, and other the Canons of the Church, the Doceſans, xc, 
miniſtred the laid oath,cven in the caſe of hcreſie, ac. This ſtatute of 2. H. 4. 
was repealed by the Ac of 25. H. S. which Ac is partly declaratozy of the ancient 
law of tye Realm in theſe wozds : © It ſtandeth not with the right oꝛder of ju⸗ 
« tice, noz good equity, that any perſon ſhould be con via, and put to loſſe of life, 
good name.02 goods,unlefle it were by due accuſation and witneſſe, oꝛ by pzeſent- 
ment. verdic.confeſton,oz pzoceſle of outlawʒp, ac. And that it is not reaſonable, 
« that any ©2dinary, upon any ſuſpicion concetved of his ow e fantaſie, without 
due eccuſation 0z pzeſentment.ſhould put any ſubjea ot this Realm in any infa- 
« mp and ſlander of here ſie, to the perill of life, oʒ loſſe of name, oz goods. And in 
a fozmer clanſe of the ſaid Ac it is ſaid: «© That the moſt expert and beſt learned 
man of this pour Realm,diligently lying in wait upon himſelfe,can eſchew and 
tea void the penalttes and dangers ic. if he ſhould be examined upon ſuch captions 
« \nterrogatoztes,as is, and hath been accuſtomed to be mintſtred by the Oz dina⸗ 
« ries of this Realme, in caſes where they will ſuſpect any man of hereſũie, xc, 

Decondlp, the wozds of the ſaid Act of Parltament are contra voluntatem en- 
rum, and of the Regtſter, ipſis invicis ;ſo as ſuch as willingly have taken it, ſer: 
beth foz no poſſeCion againſt the law. 

But now laſtly it is to be ſeen how the right ſtandeth tonching this oath at this 
day. It is confeſſed, as befoze it appeareth, as wellby the ſaid N zovinctall Con- 
Titatton of Ocho,as by the Regiſter,that the ſaid Conffitution was contra con- 
ſuetudinem regni, whercupon it followcth , that no cuſtome of the Realme can 
be taken away bp a Canon of the Church, but only by Ac of Paritament , and 
ſpectally in caſe of an oath, which is ſo ſacred a thing, and which generally con⸗ 
cerncth all the Nobility, Gentrp, and Comminalty of the Realme of both ſexes, 
And by the ſtatute of * 25. Hen. S. cap. x 9. no Canon againft the Kings P2eroga- 
tive, the Law, Statutes, oz Cuſtome of the Realme, is of fozcc, which is but de⸗ 
claratozy of the common Law. 

Mee have read over what Doto2 Cohn hath in his book ſpoken foz the 
meintenance of this oath, and certainly, he toucheth not the ſtate of thequeſtion, 
as will appeare to the learned Reader. 

To conclude : This bzanch of 2 Ed. 6. giveth no life to any fozcelefſe Canon, 
which is againſ any law oz cuſtome of the R ealme but, accoꝛding to the law and 
cuſtome of this Kingdome pꝛohibiteth the Oꝛdinarp in caſe of perſonall tithes 
to examine the party upon his cozpozall oath : foz the Parlfament did take that 
to be no lawfull and reaſonable meanes whereof it ſpeaketh) ſoꝛ a Parltament 
would never have p;ohthited any thing that was lawfnll and reaſonable ; and pct 
the cleare gains of Perchants, C lothiers,0z Pandicraft men do lye in great ſccre- 
cle, and hardly to be pzoved by witneſſes. And befoze, in the clauſe concerning the 
ſetond Addition,ſoz recovery of pꝛedial tithes, it is ſaid l pon due proofe thereof, 
made betore the Spiritual Judge, &c foz that they are open, viſible,and eaſie to 
be pzoved by witneſſes : and at this time the ſtatute of 2.H.4. ſtood repealcd. 

Ns perſon E ccle ſiaſticall oz Tempozall ought in any Eccleſiaſticall Court to 
be examined upon the cogttation of his heart , oʒ what hee thinketh, xc. as it was 
holden by the Judges in the Parltament holden 4 Jac. and as it was after holden 
— te Court of Common Pleas, Mich. 6. ac. in Dodo Wolſtons caſe in a pꝛo- 

fon, 


Provided, &c. that all and every perſon and perſons, which by the 
lawes or cuſtomes of this Realme oughtto make or pay their offe- 
rings , ſhall yearly from henceforth well and truly content and pay 
his or their offerings to the Parſon, &c. of the Pariſh or Part- 
ſhes, where it ſhall fortune or happen him or them to dwell or 


abide, &c. . 
Offerings. 
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4 Offerings. ] Offerings oz oblations, obla: iones, thels are of two ſozts,viz. 
free 02 voluntary, and cenſuet ; oz by cuſtome, as here it appeareth, Offerings 
and obventions are in London tho pzofits of the Church,and not in cozn,oz other 
manner. 

A wait of right of 2dvowſon bꝛought of the fourth part of the tithes and offe- 
rings of the Church of Saint Dunſtan in the Weſt in Fleetffrect London, and 
adjudged to be good, 

Sce lib 1 0. . Docto2 Grants caſe, Vid. there fo? obventions, 3 8. E. 3.13. 
& 16. E. 3. ubi (up. and ſee here the 10. Addition. Vid. the next Addition. 


Provided, &c. That this Act, or any thing therein contained, ſhall 
not extend to any Pariſh, which ſtands upon and towards the Sea 
coaſts, the commoditics, and occupying whereof conſiſteth chiefly in 
fiſhing, and have by reaſon thereof uſed to ſarisfic their tithes by fiſh, 
but that all and every ſuch Pariſh and Pariſhes ſhall hereafter pay their 
tithes, according to the laudable cuſtomes , as they have heretofore of 
ancient time within theſe 40.yeares uſed and accuſtomed, and ſhall pay 
theſc offerings, as is — 


Provided that this Act, &c. ſhall not extend in any wiſe to the inha- 
bitants of the Citie of London and Canterbury, and the Suburbs of the 
ſame, ne to any other towne or place, that hath uſed to pay their tithes 
by their houſes, otherwiſe then they ought or ſhould have done before 
the making of this Act, any thing in this Act to the contrary in any 
wiſc notwithſtanding. 


Mich. 5. Jac. in communi banco, between John Skidmore and Robert Eire 
Plaintifes in a pꝛohibition againſt j ohn Pell Parſon of Saint Michael Queen ⸗ 
bithe in London: The caſe upon the ſaid ſtatute of 37. H. S. and the decree theres 
upon was this: The ſald Parſon libelled befoze the Chancelloz of London lo) 
the tithes of an houſe, called the Bozes head in Bꝛeadſtreet in the ſaid Pariſh, by 
fozce of the ſaid a and Decree the ancient farme rent whereof was five pounds, 
at the time of the ſald Decree, and after, and that of late anew Leaſe was made 
of the ſaid houſe rendzing the rent of five pounds per annum, and over that a 
great in come 02 fine, which was covenanted and agreed to be paid pearlp at the 
ſame day; that the rent was paid as a ſumme in groſſe, and tyat ſo much rent 
might have been reſerved foz the ſaid houſe, as the rent reſer ved, and the ſumme 
in groſſe amounted unto which reſer vation and covenant, xc. were made fo de⸗ 
fraud the ſaid Parſon of the tithes of the true rent of the ſatd houſe, which to him 
did appertaine by the purpozt and true intention ofthe ſaid Decree. Andin this 
caſc fourc points were reſolved by the whole Court. 

F irſt, if ſo much rent be reſerved as was accuſtomed to be paid at the making 
of the laid Decrce in 7. H. 8. (whatſoever fine oʒ in-come be paid that the Par- 
ſon can averre no covin ; foz the woꝛds of the-Decree be: Where any Leaſe is or 
(hall be made ot any dwelling houſe, &c. by fraud or covin in reſerving leſſe 
rent then hath heen accuſtomed, or is paid, &c. Vo as if the accuſtomed rent be 
reſet ved, no fraud can be alledged; foz the fraud by the Decree is, when leſſer 
rent then was then accuſfomed to be paid, is reſer ved oz if no rent at all be refcr- 
ved ic. fo2 then tithe ſhall be paid acco2ding to the rent, that then was laſt befo2e 
reſerved to be paid. The wozds of the Decree are: Or that any Leaſe ſhall be 
made without any rent reſerved upon the fame by reaſon of any nne or in- 
come, thep the Fermor ſhall pay for his tithes after the rate aforeſaid, accor- 
ding to the quantity of ſuch rent, as the houſe was laſily letten for, without 
fr.u1or Hy in, before the making of ſuch Leaſe. So as the Decree conſiffeth 

upon fcure points, 1iz. Firſt, where the accuſtomed rent, 4. was reſerved. 
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Secondly, where the rent was increaſed, there the tithes ſhould be paid acco2ding 
to the whole rent. Thirdly, where leſſer rent was reſcrved. Fourthly, where no 
rent was reſerved , but had been fozmerlp reſcrved. And this Aa and Decree 
were verp benefictall fo2 the Clergp of London in reſpec of that which they had 
befoze : And the Defendant in his libell confefſeth, that the accuſtomedrent xc, 
was reſerved : and thercfoze no cauſe of ſuit, 

Secondly, it was reſolved, that ſuch houſes as were never letten to farme, but 
inhabited by the owner, this is calus omiſſus, and ſhall pay no ttthcs by fozce of 
the Decree. 

MThirdlp, it was reſolved, that where the Decree laith, Where no rent is reſer- 
ved by reaion ot any tine or in- come paid before- hand, albeit no fine oz in-come 
be paid in that caſe, pet it no rent be reſerved, the Parſon ſhall have his tithes ac 
cozding to the Decree. foz that is put but foz an example oz cauſe , why no rent 
is reſerved, and whether any fine oz in-come were pald, oz no, is not materiall, 


as to the Parſon, 
Fourthly, it was reſolved, that the Parſon could not ſue fo2 the ſatd tithes in 


the ©ccleflafticall Court, foz that the ?& and Decree that raiſed and gabe theſe 
kind oftithes, did limit and appoint how, and befozc whom the ſame ſhould bee 
thewed foz, viz. That ii a controverſic were moved in the C ity foz not papment 
of thoſe tithes, oz concerning the true rent oz tithes , that then upon complaint 
made bp the party grieved to the L od Matoꝛ of A ondon, hee by advice of his aſ- 
ſiſtants ſhould make a finall end, with coſts to be awarded by his diſcretion, 
And it the Pato2 doth not make an end of it within two moneths,92 if any of the 
parties find themſelves grie ved, that then the Lozd Chancello2 within thzce 
moneths ſhall make an end thercof with coſts , accozding to the true intention of 
the ſaid Decree : therefoze as the Decree gave a ncw and ſpectall kind of tt- 
things; ſo it did appoint new and ſpectall Judges to heare and determine the 
ſame. And in the end it was awarded, that the pzohibition ſhould and, Vid. fog 
tithes in London, 27-H.8.cap. 20. & 32. H. S. cap. 7. 

And be it further enacted, &c. that if any perſon do ſubſtract or with- 
draw any manner of tithes, obventions, profits, commoditics, or other 
duties before mentioned , or any part of them, contrary to the true 
meaning of this Act, or of = other Act herctofore made, that then 
the party ſo ſubſtracting or withdrawing the ſame,may or ſhall be con- 
vented and ſued in the Kings Eccleſiaſticall Court by the party from 
whom the ſame ſhall be ſubſtracted or withdrawne, to the intent the 
Kings Judge Eccleſiaſticall ſhall and may then and there heare and de- 
termine the ſame, according to the Kings Eccleſiaſticall lawes. And 
that it ſhall not be lawfull unto the Parſon, Vicar, Proprictorie, Owner, 
or other their Fermors or Deputics, contrary to this Act to convent or 
ſue ſuch with-holder of tithes, obventions, or other duties aforcſaid, 
before any other Judge then Eccleſiaſticall. And if any Archbiſhop, 
Biſhop, Chancellor, or other Judge Eccleſiaſticall give any ſentence in 
the aforeſaid cauſes of tithes, &c. and (no appeale ne prohibition hang- 
ing) & the party condemned do not obey the ſaid ſentence; that then it 
ſhall be lawfull for every ſuch Judge Eccleſiaſticall ro excommunicate 
the ſaid party ſo, as aforeſaid, condemned & diſobeying : In the which 
ſentence of excommunication , if the ſaid party cxcommunicate, wil- 
fully ſtand and endure ſtill excommunicate by the ſpace of 40.d'ies 
next after, upon denunciation, and publication thercof in the Pariſh 
Church, or the place or Pariſh, where the party ſo excommunicate 18 
dwelling, or moſt abiding , the ſaid Judge Eccleſiaſticall may then 2 


his pleaſure ſignifie unto the King into his Court of Chancery * 
: ate 
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ſtare and condition of the ſaid party ſo excommunicate, and thereupon 
to require proceſſe de excommunicats capiendo,to be awarded againſt eve- 
ry ſuch perſon as hath been ſo excommunicate. 


Obventions. ] Obventions alozeſaid are offerings, 

That the juriſdiaion of tithes belong to the Eccleſialticall Court, it appeareth 
by the Aas of Parliament, viz. of Circumipette agatis. ar.1 3. E. I. Artic' Clert 
anno 9.E.2. 1 8. E. 3. cap. 7. 1. R. z. cap. 1 3. 27. H. S. cap. 20. 32. H. S. cap 7. and 
this Ac, 

Olk anctent they were determined in the Sherifes Zurne, as it appeareth in 
lib.rubeo inter leges H i. cap. S. After bp Scire fac' at the common Law befoze 
the ſtatute of 18.E.3. Vid.Ror.clauſ.21.H.3.m.3.& Rot. Eſchaer' . E. i nu. 7. 
Regiſt. fol. 165. a wzit of covenant to levie a fine de decimis garbarum, &c, 
38. H. 20. F. N B. 30. e. f. 4. E. 3. 27,29. 7 E. 3. fol. c. per Parning. 8. E. 3.49. 
Bracton, ib. 5. fol. 401. Britton, cap 4. fol. 1 1. omitted tithes, ac. Fleta, lib. 6. 
cap. 36. 28. E. 3.97. 

At this day a wzit of right of Advowſon lyeth de adrocat ione decimarum 
Eccleſiæ, &c. fo the tithe is the pꝛofit of the Church; and if the tithes be taken 
awap, the adbowſon is ot none effec, and the eſpics in a wzit of right of advoww- 
ſon which is the fruit of the Advowſon) are alledged in the Parſon, in taking of 
the great and ſmall tithes bp the pzcſentment of the Patron, See 16. Ed. 3. tit. 
Quare Imped. 147. 20. E. 2. ol. 1. 38. E 3.13. 45.E.3.12, Bric.cap-4. and the 
wait of Indicavic, whcreof you map reade at large befoze in the expoſition of the 
ſtatute of W. 2. cap. 5. 

This 1 0, Addition foʒ the eſtabliſhment of Eccle ſiaſticall juriſdia ion foz tithes 
was made, but by the generality thereof which obſerve well it ould have been 
donbted, whether the wait of right of adbowſon of tithes, and of Indicavic had 
been taken away but to cleare the doubt, there is hercafter a ſpeciall pzoviſion 
therefoze, as hereafter ſhall be ewed. See the 12. Addition. 


Proceſſe de excommunicato capiendo.” See the ftatute of 5. Eliz. 
cap-2 2. foz divers notable things concerning this matter: but none of the penal⸗ 
tics of that fatute doe extend to the pꝛoteeding upon cauſe of tithes , but onelp 
m_— cauſes belonging to Eccleſtafficall juriſdia ion particularly expꝛeſſed 

that Ad. 


Be it further enacted, &c. that if any party at any time hereaſter, for 
any matter or cauſe before rehearſed, limited, or appointed by this 
Act to be ſued or determined in the Kings Eccleſiaſticall Court, or be- 
fore the Eccleſiaſticall Judge, doe ſue for any prohibition in any of the 
Kings Courts, where prohibitions before this time have been uſed to 
be granted: that then in every ſuch caſc the ſame party, before any pro- 
hibition ſhall be granted to him or them, ſhall bring and deliver to the 
hands of ſome of the Juſtices or Judges of the ſame Court, where ſuch 
party demanded prohibition, the very true copy of the libell depending 
in the Eccleſiaſtical! Court concerning the matter, wherefore the par- 
tic demandcth prohibition , ſubſcribed, or marked with the hand of 
the ſarac party: and under the copy of the ſaid libell ſhall be written the 
ſuggeſtion , wherefore the party ſo demandeth the ſaid prohibicion. 
And in c:ſe the ſaid ſuggeſtion by two honeſt and ſuſficient witneſſes 
at the leaſt, be not proved true in the Court where the ſaid prohibition 
ſhall be ſo granted within 6. moneths next following after the ſaid pro- 


hibition ſhalbe ſo oranted & awarded, that then the party that 1s letted 
Or 
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or hindered of lus or their ſuit in the Eccleſiaſticall Court by ſuch pro- 
hibition, ſhall upon his or their requeſt and ſuit, without delay, have a 
conſultation granted in the ſame caſe in the Court, where the ſaid pro- 
hibition was granted, and ſhall alſo recover double coſts and damages 
againſt the party that ſo purſued the ſaid prohibition, the ſaid coſts and 
damages to be aſſigned or aſſeſſed by the Court, where the ſaid conſul- 
tation ſhall be ſo granted; for which coſts and damages the party to 
whom they ſhall be awarded may have an action of debt by bill. 
plaint, or information in any of the Kings Courts of record, wherein 
the Defendant ſhall not wage his or their law , nor have any eſſoinc or 
protection allowed or admitted. 


* Rehearſcd.”] This wozd ts very matertall, fo: this additionall A of 
2. E. 6. extendeth onelp to pꝛediall and perſonall tithes ; but in as much as this 
Ad doth rehearſe the ſtatutes of 27. H. S. cap. 20 and 3 2. H. S. cap. 7. both which 
ſtatutes extend unto all kind ol tithes, vi: @2edfall, perſonall, and mixt, and to 
offcrings alſo ; thcrefoze this bzanch extendeth to them all. And it is to be obſer- 
ved, that this bzanch reſpedcth the cauſe of ſalt, viz. foz tithes 02 offerinas , and 
not the cauſe of the p2obibition, Vid. Dyer 2. Eli. fol. 170. 


TU And in caſe the ſaid ſuggeſtion, &c. be not proved true in the 
Court, &c. ] This clauſe was made in favour of the Clergy foz pꝛooſe by wits 
neſſes, which they had not at the common Law, 

If the ſuggeſtion be in the negative as if the pzopzictary of a Parſenage im» 
pꝛopziate ſue foz tithes , and the cauſe of the ſuggeſtton be, that the Parſonage 
is not impꝛopꝛiate; oz if the Parſon of Dale ſue foz tithes of lands tn that Pas 
rich, and the party ſuc a pꝛohibitlon, foz that the land lleth not in that Pariſh, oz 
that the Parſon that ſueth fo2 tithes was not induced, tc. oz any the like cauſe in 
the negative of any matter of fac, hee ſhall not pꝛoduce any witneſſe by ſoꝛte of 
this bzanch.becauſe a negative cannot be pzoved: and therefoze a pꝛohtbition upon 
cauſes in the negative remaines at the common Law. 

It a man plead a deed in barre, wherein witneſſes be; and iſſue ts jopned, non 
eſt tactum, and pzoceſſe is awarded againſt the witneſſes, who are joyned to the 
Jury, and it is found non eſt facſum, notwithſtanding. this joynder, the party 
arte ved ſhall have an attaint; fo2 it is a maxime in lam That witneſſes cannot 
teſtifie in the negative, but in the afffrmative : other wile it is it they found tt to be 
the deed of the party in the affirmative , there no attaint doth lye. Vid. 1 1.27. 
p. 1 9. 22. aſſ. p. 15. 23. aſſ. p. 1 1 40.afl-p.23, 1 2. H. 6. 6 F,N.B 106.h. So it ts, 
if the ſuggeſtion be grounded upon any matter in law, foz that the ſult foz tithes 
in that kind are not due by law. As if the libell be in the E ccleſtaſticall Court, 
ko the tithe of tiles. turfes, 02 the like, there need no witneſſes to be pzoduced ; 
foz that matters in law are to be decided by the Judges, and not to be pꝛoved by 
witneſſes: and quod conſtat Curiæ, opere teſtium non indiget, and the cauſe of 
this pꝛohibition, oz the like, appeareth in the libell it ſelfe, See befoze Artic' Cleri 

3.Regis Jacobi, Arric' 1 8. 

A proviſo touch- Provided alwaies, and be it enacted by the authority aforeſaid, that 
"wa i.Ad this Act, or any thing therein contained, ſhall not extend to give any 
tg Miniſter or Judge Eccleſiaſticall any juriſdiction to hold plea of any 
matter, cauſc, or thing, being contrary or repugnant to, or againſt the 

effect, intent, or meaning of the Statute of N eſt.2. the fifth Chapter, 

the Statutes of Articuli Cleri, Circumſpette agatis, Sylva cedua, the Trea- 

tiſe de regia prohibitione, ne againſt the Statute of Anno pon Edward; 

tertii the tenth Chapter, or any of them, nc yet hold plea in any mat- 

ter, 
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tet, whereof the Kings Court of right ought to have juriſdiction : any 
thing therein contained to the contrary in any wiſe notwithſtanding. 


4 Statute of W. 2. cap. 5. ] Herebx if need were, the wzit of Indicavic.and 
the wꝛit cf right of the fourth part of tithe, and all dependances thereupon are 
ſaved, Dce befoze in the cxpoſition ot this ad of W.2 cap·-· J. anno 13. E. 1. 


yl Articuli Clcri.] Theſe Articles were effabliſhed by A of Parltament 
anno 9. H. bee befoze in the expoſition ur on theſe Articles. By this Ac allo 
cap· a. the wits of Indicavir, and of right of advowſon of tithes are ſaved, 


Circumſpecte agatis. ] This Ac is (as here it appeareth) a Statute, and 10. H. 4. 1. b. 
enaced anno 13. E. . See beloze the expoſition hereof, 


7 Silva cædua.] Here is intended the Statute of 45 F. 3. cap. 3. concerning 
tithes de Silva cadua, and not of great wood above 20. peares growth, 


The Treatiſe de regia prohibitione. ] Herein ſome difference is in our 
Wookes ; foz in Hill.7.H.4. it is ſaid, that the Statute de Regia prohibirione Hill. 7. H. 4 pl. 
doth rehearſe how per vendit iones ſpirituales fiunt temporales, which clauſe is 
in Artic Clert, cap. x. in tine. Alſo in 31. H. 6. it ts ſaid, that the Statute de Re- 31. H. C. 13,14. 
gta prohibitione, and recite the cffec of the ſecond Chapter of Artic' Cleri. Vo 
as by theſe Bookes the Statute de Regia prohibirione is the Statute of Artic' 
Cleri: but it cannot be ſo conceived in this Act , becauſe herein they are dittin⸗ 
gulſhed as two ſeverall Statutes, and ſo in truth in the intendment of this da 
they are: and the Treatiſe de regia prohibicione intended by this Ac ts that 
Treatiſe de regia prohibirione, intitled Prohibitio tormara ſuper Art ic. Vide 
Vet. Mag. Chart. part 2.fol.7. Raſtall abridg · Stat. tit prohib. pl. 6. 


cStatute of 1. E. 3. cap. 10. his is miſ-p:inted ; fo2 the Ad is 1. E. 3. 21. E. 3. 29. · 
ſtat. 2. cap. i 1. that if any ſuit be in the Sptrttuall Court againſt inditers, a pzo- Concerning lay 
hibitton doth lye. This Aa is tnaffirmance of the common Law. Vide Regiſt. be, &c. this is 


tol. 39. lib. int r. K 447. b. tit. Defamat ion. —.— to be a 


Ne yet hold plea in any matter where the Kings Court of right 


ought to have juriſdiction. ] So p;ovident the makers of this Statute were 
to keep doth juriſd{>ions within their pꝛoper bounds , a great meanes to make 
both Church and Common - wealth flouriſh. Ind this is a large and a generall 
ſaving of the juriſdidion of the Kings Courts of the common law, 


Provided nevertheleſſe, where heretofore ſuch a cuſtome hath been The 13. and laſt 
in many parts of Wales, that of ſuch cattell and other goods as have ney: 
been given with marriage of any perſon, there tithes have been exacted 
and levied by the Parſons and Curats in thoſe parts; which cuſtome 
being diſſonant from any part of this Realme, as it {cemeth, when the 
country of Wales was through civill diſſention unculted for want of 
other ſufficient profits, that might otherwiſe grow to the Curats and 
Miniſters there, to have been for that time tolerable; ſo now the coun- 
tric heing now well manured and husbanded , and the tithe is duly 
paid there of corne, hay, wooll, and cheeſe, and of other increaſe of 
all manner of cattell, as it is commonly in all other parts of this Realm, 
the ſame cuſtome ſcemes to be grievous and unreaſonable, ſpecially 
where the Benefices are elſe ſufficient for the finding of the ſaid Mini- 


ſters and Curats: thar it be therefore enacted by the authority aforeſ, _ 
thar 
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that from and after the firſt day of May next coming no ſuch tithes of 
marriage goods be exacted or required of any perſon within the ſaid 
dominion of Wales, or Marches of the ſame : any thing in this Act 
contained, or any other Act, Cuſtome, Preſcription had or made to the 
contrary hereof notwithſtanding” — 


T To have been for that time tolerable. ] Here is firſt to be noted, that 
a cuſtome once reaſonable and tolerable , if after it become grievous, and not 
anſwerable to the reaſon, whereupon it was grounded, pet is to be as here it ap · 
pearefh) taken away by Ac of Paritament; foz an inheritance once fixed 
cannot be taken awap, but by Paritament. Secondly, here is to be 
noted, that by cuſtome a Parſon, xc. map have tithes 
of ſach things, as are not tithable of 
common right, 


The 
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An Expoſition upon the Statute 
of 1. H. 5. Cap. 5. of Additions, 


Rdeines eſt & eſtablies, que en cheſcun briefe originall 

des actions perſonels, appeales, & indictments, & en 
queux exigends ſert᷑ agard*, que aux noſmes des Defendants 
en tiels briefes originals, appeales, & indictments ſoient faits 
addition de lour eſtate, ou degree, ou de meſtier, & les villes 
ou hamlets, lieux, & les counties de queux ils fueront ou ſont, 
ou en queux ils ſont ou fueront converſantes. Et ſi per proces 
ſur Is dis briefes originals, appeales, ou indictments, en queux 
les dits Additions ſoient enterleſſes aſcuns utlagaries ſoient pro- 
nouncies, que ils ſoient voides, irrites, & tenus pur nul. Et que 
avant les utlagaries pronouncies les dits briefes & endictments 
ſoient abatus per exception du partie, per ja ou en icell les dits 
Additions ſoient enterleſſes. Purvie w touts foits, que meſq; 
les dits briefes dactions perſonels ne ſoient accordants as re- 
cordes, & faits per le ſurpluſage de Additions ſuiſdits, que pur 
cel cauſe ils ne ſoient abatus. Et que les Clerkes del Chancella- 
rie, ſouth que noſmes tiels briefes iſſeront eſcriptes ne enter- . 
leſſent, w omiſsion des dits Additions, come deſuis eſt 
dit, ſur peine deſtre punis, & faire fine al Roy per diſcretion de 
le Chancellor. Et commencera ceſt ordinance a tener lieu al 
ſuit de partie, de la Feaſt de Saint Michael prochein enſuant. 

Me ſhall, in expounding the wozds of this Ac what was the common 
law befoze the making hereof, | 


En briefe originall.] tough it be in wait oziginall, pet it the piea be f. f. 6.30. 14.11 
not holden upon the o2iginall, this A extendeth not to it; as in a Recordare to 6. 21. 35. H. 6. 30 
remobe a plaint of Replevin into the Common place, becauſe the plea is holden .f. 4.164. 
upon the plaint, this Ac extends not to it. Do in a returne of Reſcous, though · — 5 
there 1peth pꝛotelle of ontlawzy, pet this Statute extends net to it, becauſe this . H 7 21. 
Aa ſpeaketh only of wꝛits oziginall, 13. H. 7. 21. 


Des perſonels actions, &c. en queux exigends ſerr agard',] 
In an alliſe of Novel diſſeiſin, if the Difſetſin be found with fozce and armes a 3 aft pl. 7. 
Capia« pro fine and exigent doe lye foz the Bing pet the Defendant ſhall have 9 E. 3. ff. 445. 
no addition within this Statute , foz that the oztginall wzit is in the realty , and 744-39: 
this Act extendeth onely to perſonall ac tons. 0 


11. H.. 1 1. in 


Aux noſmes des Defendants.) * R egutarly by the common Law wesen nee 
every naturall man, having no name ol dignity , ought to be named in all ozigf- -7-7-6.3- 10.(F. 
nalls, and other ſaits by his Chztſtian _ and ftrname , and that befoze thi + 6.10. 4-13 

qqq 
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»7.H-6.9. 10. H. 
6. 1. 7 E- A bre. 
163. 18. E. 4 21. 
1. E. 3.247. 
14. E- 3-37 
39. E- 3. 17. 35. H. 
6.112. 32·E 3 · bre · 
191. 32. H. 6. 
18,29. 
12. E. 4-10. 
18. E. 4-9 1. E. 
4158. 


2. H. 6. 29. 7. E. 

3-26. 25. E. 3. 

dee, 7. E. 4. 
rev. 163. 

J. E. 3- 28.99. 

11. afl. 24. 

Nota, Nobility 

in a manner in- 

corporated. 


» 27 .E-3- cap. 8. 
22.E .4-cap-1. 

8 E.4- 
2 3. 

22 E-4. cap. 1+ 

3 7+E. ;- ap- 0. 


I, 


3+E-4.C3P-5+ 
16. R- z Cap · 4 
10. R. 2 cap -· 2. 
24H. 8. cap. 13. 
8.Eliz cap - 11. 


* Forteſc.ca. 30. 
14 H. 6. 15. Br. 
tit. Addition 44. 


* Marchiones. 
26 H 6.bre. 120. 


þ Rot-pat.29.E 3 
part 1 m. 29. 
Armigeri, Scuti- 
teri, unde Scuta- 
gzium, Genetoſi. 
14H. 6.14. 
Camb - Brit p. 24 


Stat. de 1. H. 5. Cap. 5. 


Act ſuffiſed ; but if he had a name of inlertour dignity (as Knight , oz Banneret) 
he onght to be named by his Chziftian name and firname, and by the addition of 
bis name of by the common Law, which is implyed in theſe wozdg: Aux 
noſmes des Defendants. 

If there be a Cozpozation of one ſole perſon that hath a fee-ſimple , and may 
have a wzit ol right, he may be named in oziginals, ex. by the common Law by 
his Chꝛiſtian name, without any ſirname ; foz the name of bis Cozpozaiton is 
in lieu of his firname (ſome ſap both Chzilttan name and ſirname) as John Ab · 
bot of D. gc. John Biſhop of N. but otherwiſe it is of a Parſon : foz hee muſt be 
named by his Chztftian name and fkrname. 8 

* If tt be a Coapozation aggregate of many able perſyns as Maioʒ and Come 
minaity. Dean and Chapter, Paſter of an Þoſpttal and Contreres, tc. the Paioz, 
Deane, 0z Paſfer need not be named by his Chziſtian name, becauſe that ſach a 
Cozpozation ſtandeth in lien both of the Chatftian name and ſirname. 

If a man be created by Letters Patents Duke, Parqueſſe, Earle, U iſcount, 
02 Baron, the dignity is ſo incoʒ poꝛated to htm, actoꝛding to the ſtate given unto 
him by thoſe Letters Patents, as the Duke, ec. by the common Law might be 
named by bis Ch2iftian name, and by the name of his dignity, which ſtandeth in 
lieu of his ſirname : as Przcipe Johanni Duci Lancaltri;x, And the reaſon theres 
of ts, foz that the King bp thole Letters Patents creates him to the fate,honour, 
and degree ot Duke, & imponit ei ſtilum & titulum Nucis Lanc* & c. habend' 
&c. et hc in ſimilibus. And albeit a creation by wit hath not the ſame wozds, 
pet it bath the ſame effec, | 

And it is to be obſerved, that ſurnoſme is derived of fir (id et) ſuper, and 
no!me (that is) nomen, quaſi ſuper nomen, becauſe it is ſuperadded tothe Chzt- 
tian name, which legallp ts præ nomen, in Latine cognomen,quia conjunttum 
nomen. EA f 


q Soient faits addition de lour eſtate, ou degree ou de me- 


ſtier.] @ tate, Stati à ſtepdo, the condition wheretn any lub em ſtanocth, De- 
gree, Gradus a gradiendo, the degree wherein anp ſubjea ſtandeth. So as in le⸗ 
gall underſtanding theſe two are of one ſignification , and doe extend to 
perſons of nobility, of dignitp, and under the degree of nobility and dignity ; as 
Jeoman, 4c. and doe extend as well to the Clergp as to the Tempozalty, and to 
graduates and degrees in Auibetũttes in any kind of pꝛaleſton. 

State of a Lozd, 3.E.4.cap. 5. Iæpe. | | 

Under the eſtate of a Knight, & cap. 1 4. of the effate of Carriers, Plowmen, xc. 
and the eſtate of a Gz0ome attending to hasbandzp, cap. 3. degree and cſtate of 


Clerkes, 
Degrees applied to all, women as men. 
No Peoman, noz lower eate then an C ſqutre. 


Under the degree of a Knight oz Lozds ſon. 

Under the degree of a Barons ſon, oꝛ night. 

Do as in legall underſtanding, ſtatus and gradus ſunt ſynonyma. And ſo in 
the ancient wꝛit of the call ofa Ser jeant. ad ſtatum & gradum ſetvientis ag ge- 
gem. 

Che eſtates and degrees againſt whom oziginall wzits may be bꝛought, are 
the Queen, Conſozt of the King, the Pzince of Walce, Dukes, Matqueſſes, 
Carles, Uiſcounts, and Barons, Theſe are of the greater Nobility. 

of Saint Geozge , Knights Bannerets, Anights of the Bathe, 
Knights of the Chamber, b milices camerz,lanights Batchelozs, Batonets, 
Cſquires, Gentlemen. Theſe are of the leſſer Mobility. 

Cives, Burgenſes, and Yeomen, which are of the loweſt eſtates oz degrees, 

There is another diviſfon made in our Books of leer Nobilitp,viz. ſome be 
names ol digntties, as all the knights aboveſaid, and Baronets; and ſome ot 
wozlhip, as Eſquires and Gentlemen, 

Baronets were firſt raffed and created by King James, of an eſtate A 
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and the heires males of their bodies: and where in ſome * Statutes and Re: 
cozds Baronets are named, it is vitium impreſloris, ſeu ſcriptoris, and ſhould 
be Bannerets, who were not of inheritance, fo2 that they were Knights, which 
dignity was not deſcendable, noꝛ pet is. Bannerets rightly named, Rot. Parl. 
46. E. 3. ru 10. 50.E.3.ru 40. 1. H. nu. 5 3. &c. In Letters Patents, Rot. Pat. 
anno 13. E. 3. m. 13. Will. de la Pool ſtatum & honorem Baneretti, part 2. 
15. E. 3. m. 22,23. & Rot. Pat. anno 7. R. 2. 8. Odtab Thomas Camois Bane- 
rettue, &c. 22. E. 3. fol. i 8. a Banner, quia nomen habet 2 vexillo, of the Ban⸗ 
ner, ic. Cozruptly Baronet, in 3 5. H. o. 46. fo2 Baron, But let us pꝛoteed to 
fome moze p2ofitable matter. | 

There have been within this Realme ſince the Conqueſt divers names of 
dignities which are growne to dif-uſe, and in a manner {oft : as, Vicedom ini, 
Vidams. Varalores, viri (as Bratton faith) magnæ dignitatis; Vavaſor enim 
nihil melius dici poterit, quam vas ſortitum ad valetudinem : unde Varaſoria 
in divers anctent Recozds, Camden Bric.12 3. Varaſores five valraſores pro- 
xime poſt Barones locum olim tenuetunt. See Chaucer our Engliſh Poet in 
the Frznk'yns Pꝛologue. 

Some doe hold, that it had been moze fif to have revived ſome of the ancient 
dignities, then to have created any of a new inventton. 

We have ſpoken of all the names of Dtgntty, let us now ſpeake of the names 
of TU ozſhtp, 


Eſquier, Armiger, Scutifer, &c.] Jn legall underſtanding he is deri 


bed ab armis, cur in ciypeis Gentiliciis honoris inſignia geſtant. In Spaniſh 
Eſcudero, 2b eſudo, id eſt, ſcuto. | 

In this ſenfe, as a name of eſtate and degree, it was uſed in divers Aas of 
Parliament befoze the making of this acc, and alter this A alſo, Et Rot. 
Varl.a0.1.H.4. John Logd Audeley, an ancient and a noble Baron, was named 
Johannes Audeley Armiger, fo that all the reſt of the Barons that appeared at 
that Parliament were Knights ; and all Dukes, Parqueſſes,Earles, Uiſcounts, 
and Barons of other Nattons, oz which are not Lozds of the Parliaments of 
England, are named Armigeri, if they be no Knights ; and if Knights, then are 
they named Milites. : 

The ſonnes of all the Peercs and N oꝛds of Paritament inthe life of their fa- 
thers, arc in law Eſquires, and ſo to be named. By thts Statate the eldeſt ſon of 
a Knight is an Eſquire. 


Gentleman, Generoſus, Gentill home.] grhis is allo a good ab- 


dition. And every Gentleman muſt be a: ma geren, and the beſt tryallofa Gen- 
tleman in bloud which is the loweſt degree of Nobility) is by bearing ol armes. 
Foz as in ancient time the Statues 02 Images cf their anceſters were pzoofes 
of their Nobility, which was a ſolemne and honourable, but yet a cumberſome 
tryall, whereof, and how in time they decayed, the Poet ſpeaketh, 


Stemmata quid faciunt ? quid prodeſt Pontice longo 
Sanguine cenſeri, pictoſque oſtendete vultus 
Majorum, & ſtantes in curribus Æmylianos, 

Et Curios jam dimid ios, naſumque minorem 
Corvini, & Galbam auriculis naſoque carentem ? &c. 
Tora licet veteres exornent undique ceræ 

Atria: nobilitas ſola eſt atque unica virtus. 


Flavia gens obſcura quidem, & fine ĩimagini bus 
Nobiles ſunt qui ĩmagines generis ſui proferre poſſunt. 


Do ol later times Coat-armes came in lieu of thoſe Sfatues oz Jmages,q are 
the moſt cextaine pꝛooles x evidence of Nobility x Gentrp. Do as in theſe dates 


the rule is, Nobiles ſunt qui inſignia Gentilicia generis ſut proferre poſſunt. 
Qqaq 2: 
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Rot. Parl. 

2 R. 2. nu. 13,14. 
13. R. z. ſtat. 2. 
cap I. 
14. R. z. cap. L f. 
16. R. 2 cap. 6. 


Vid. Camd. ubi 
ſup. 


Lib. rubr 8. 
Bract. lib. i. cap. 


37. F. 3. cap. 10. 
1 R. z. ca. 7. 16. R. 
2. Ca · 4. 120. R. 2. 
ca- 2. 7·H. 4.7. 
28 H. 6.8. 3 3. H. 
6.28, 29. 

3. E- 4. cap. 5. 
Rot. Parl. anno 
I-E-4. 


See before Stat. 
de Militibus, an- 
no 1. E. 2. 


Juvenal. 
ſat. 8. 


Cicero. 
Cicero. 
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MI.E.4-15- 


Lib-int.Raſt.108 


10. E. 4 16- 
18. H. 6. 3,4 


7. E. 6. Pyet fo 88 
lib. int fol. 107. 
nu. . de gradu 
hominis genero- 
ſi, & non de gra- 


du hominis vo- 
cat a Yeoman. 


a 28.H-6.to.4.2. 


. E. 4. 3 ;. acc 
14 H. 6. 15. 


20. H. 6. 30. b. 
b Repuratio eſt 
vulgaris opiniio, 
ubi non eſt veri- 


tas. 


c Lib. 6. ſol. 67. 
Hill. 25 Eliz .in 
communi banco, 


Caters caſe. 


Lib. int. R fo. 10 


nu. 8. 


Vid. lib. int. fol. 
toy. nu. 7. a fel- 
low of Clements 


Inne, &c. 

4 Rot. pat. 

13. R. ⁊ part 1, 
Nota, the 
creation of a 
Gentleman. 


e 21 H 6. bre. 89. 
28. H. 6 8. . H. 
47. 16. H. 6. 28. 
35. H.. 5 5. b. 
F Lib. 6. fol. 67. 


Sce the fuſt 


part of the Inſti- 


tutes, ſect. 464. 
2 H. 5. cap 3. 


See the hirft part 
of the Inſtitutes, 


ſect. 95. 


h Forteſc · ca · 2 5, 


& cap 29. 
i 10. E. 4·16. 
1. HA. cap. 7. 


4. H. 6.26. f. E. 
4.33. 3 H. 6. 1. 


11. H. 611. 


7. E. 4· 10. 9. E- 
4-50. 28. H. 6.4 


* 5. E. 4-32. 


14 H.6.1 Fo 
5 E.4.33. 


Stat. de 1. H. 5. Cap. 5. 


There is ſmall difference between an Eſquire and a Gentleman; lo every 
Etquire is a Gentleman, and every Gentleman ts arma gerens. 

And Generous and Generoſa are good additions: and if a Gentle woman be 
named Spintter in any oziginall watt, xc. appeale,o2 inditement, ſhe may abate 
and quaſh the ſame ; foz the hath as good right to that addition, as Baronelle, 
Utſcounteſſe,Parchtoneſſe oz Dutcheſſe have to thctrs. 

A man may have an addition of Gentieman within this Statute , if hee be a 
Gentleman by office (though de be not by birth) as many of the Kings houſdold, 
and of other L o, be; and Clerkes, being officers in the Kings Courts ol re. 
cozd : and if they be ont ol their office, thep are but Yeomen ; and pet as long ag 
2 in their office, they ought to be named Gentlemen, as their due ad⸗ 


A Gentleman by b reputation, that is, neither gentle by birth, noz by office, 
noz by creation, but commonly called Gentleman, and knowne by that name, is 
a ſuffictent addition within this Act, And ſo was it adjudged tn e Carers coſe, 
Hill.25-Eliz. in communi b.nco, but if he be named Beoman, hee cannot abate 
the watt, 

A French Knight challenged 4 John Kingſton Peoman. the tings ſabjec, at 
certaine points and decds of armes, ic. unde Rex (ſatth the R etoꝛd) ut dictus 
Johannes honorabilius in przmitſis accipiatur, ipſum johannem in ordinem 
© Generoſorum adoptavir, & Armigerum conſtituit, & cætera hr is inſignia 
conceſſit. And ſuch a Gentleman oz Eſquire ſo created, is an addition within 
this Statute, | 

Since the making of this Statute , Eſquire and Gentleman were moze fre- 
quently by fozce of this Act uſed, as additions in o2tginalls, xc. and afterwards 
were commonly uſed in deeds and other ſpectaittes, * Ye that hath taken any de- 
gree in either Univerſity, map be named by that degree without queſtion , being 
within the direc letter and meaning of this A; and if he hath taken anp degree 
in Divinity, de may have the addition of Clerke, 


F q Yeoman or Yeman.] This is a @axon wo2d ʒcuen gemen, the C be⸗ 
ing turned in common ſpeech (as is nſuail in like caſes) into a V. In s legal 
underſtanding a Yeoman is a free-holder,that may diſpend 4 0.ſhflltngs, ancientiy 
5. nobles per annum: And he ts called prob & lega!is homo. 

And as of ancient time the G entieman held per ſervit ium Scut i, hy Knights* 
ſer vice, ſo the Y edman held per ſer vit ium Soca. by Socage. Of this degree ſee 
Forteſcue, cap. 2 5. & 29. 

i This degree is a good addition within this Statute, and is applyed oncly to 
the man,and not to the woman, 

We have omitted Citizens and Burgeſſes (albeit they are ſuch as are called 
to Parliament) pet becauſe they are no ſaffictent additions (being too generall) 
within this Aa, we have omitted them. 


. q Miſtier. i. ars, ſeu artificium, Latine dicitur, Myſterium, Anglice 
Pypſterte. Miſtier derivatur a maiſtre. Latinè Magilterium , becanſe no man 


'3- ought to exerciſe it, but he that is a maſter of if, Miſtier is a large wozd, and in- 


cludeth all lawfull arts, trades, and occupations, as Tayloꝛ, Merchant, Mercer, 
Husbandman, Labourer, and the like. But i Servant, O 200me,02 Fermoꝛ are 
no additions within this Ad becauſe they are not of any myſterte. And ® Cham- 
berer, Butler, Pantler, oz the like, are additions of offices, and not ofany myſte- 
rie oʒ occupation. 

Neither doth this Act extend to unlawfull pꝛadices, as E xtoꝛtioner, Batn- 
tainer, Abetter, Hereticke, gc. ; 

Trade dicicur a tradendo,quia tradit nobis neceſaria : The Baxen woꝛd ts 
Chæꝑv. Craft, hodie Craft, id ct, Trade. 

Af a man babe divers arts, trades, oz occupations, he map be named by any of 


them: but it a Gentleman by birth be a Percer as many pounger ſonnes of 
Gentlemen 
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Gentlemen be bound pꝛenttces to arts and trades in London, and elſewhere) if 
he in an oꝛiginall, 4c. be named ꝙerter / oꝛ of any other trade, whereof hee is in 
truth, he map abate the watt, ic. foz he onght to be named by the degree of a Gen⸗ 
tleman, becanſe it is wozthter then the addition ol any myſterie. 

And ſo tt is. it one man be a Duke, a Parqueſſe,Enrie,Wiſcount, and Baron, .; 46 4. 4E 
all theſe dignities ſtand diſtinaly in him, and the greater dzowneth not the leſſer, 4. :0. 5-E-4.14z 
yet wall hee be named in oziginall watts, ec. by the wozthter dignity, viz. by the 5 H 6.12 
name of a Duke onelp within this Ac, 

Having diltgently obſerved the oꝛder of this Act, we find. that in ſome caſes the 
oder thereof is obſerved, and in others not, In appeales and inditements of 
treaſon 02 felony, xc, againſt the greater Mobility, as Dukes, Pargneſles , the 
o2der of the Statute is purſued, viz. oz. i. the eſtate and degree fo2example) of 
a Duke, ec. is named, and after the Towne and County. Edwardus Dux Buc- 
kingham nuper de N. in com C louc And fo it is when ane is named of a Citie, 
which pony of it ſeifo , the like ozder is obſerved : as J. S.pannarius de 
London in com' Civitatis London, 

But in caſe of the leſſer Nobility , and all other under them, the Towne and 
County ere named befoze the addition: as, Ih. C. nuper de D. incom' M. miles. 

Jo. C. nuper de D. in com M. Armiger. N. C. nuper de D. in com' M. Mer- 
chant, &c. . 

Et les Villes, ou Hamlets, ou Lieus, & les Counties.) 7446-39. 2-H. 
\"illes. Foz theſe (ce the firſt part of the Inſtitutes, ſect. 171. And il there be). 
major, and D. minor, and not D. tantum, he cannot be named of D. foz there is 
no ſuch Towne, 


Hamlets. ] ger the firſt part ofthe 3nffitates, ubi ap. And it is at the 
electon of the party to name him of the Hamlet 02 Towne. 


© Lieus.) Theſe be underſtood of places knowne out of any Towne oz 
Hamlet. 14. H. 6. 24. 35. H. 6. 30. 21. Ed. 4. 89. 4.E.3-129. 19.Ed.3.bre.q67. 

7. H. 6. 24, 37. 20. H. 6. 30. 7. H. 4. 27. 17. E. 3. 56. 43. E. 3. 5. 

By the anctent common Law of England. ſecundum antiquam conſuerndi- Brac lib. 3. fol. 
nem dici potetit de familia alicujut, qui hoſpitatus fuerit cum allo per tres no- 124 b. 19H. 6. 1 
ctes, & vocatur Hoghenehyne. 

Counties. ] Ses the firlt part of the Inftitntes, ſect 61. & 248. 

But ſeeing that ancient Bo2oughes were fir® Townes, and Cities were fo3- See the firſt part 

merly Boꝛoughes if a City be a County of it ſelfe, wherein are divers Pari- of che Iaſtitutcs, 


_— the addition de London, oz nuper de London, ts ſuffictent within thts 2 Fa. —_ 
: 6. 1. 4. E. 4. 10. 


The addition of a Pariſh, if there be two oz moze Townes within if, is not 5.E 4.142. 
good, but if there be one Towne, the addition of Pariſh is good within this Sta⸗ 21.E.4.t5. 
ute: and it ſhall not be intended (if it be not pleaded) that therebe mode Towns * +2 ft 0-47 | 
then one in the Pariſh ; foz non præſumitur pluralitas. | 5 

{his Statute extends not to ſome caſes, though the Defendant be not named E . 1 F. 
of any Zowne. Mamlet oz place. * As in an action of debt, the wait is, Præcipe 3.8. lib 4. fo. 14. 
R.G.ReQori Eccleſiæ de T. without alledging in what Town, Namiet az place A 
he is dwelling. So ff the Przcipe in an acton of debt be, Prec' Tho. Chaſe Can- f N 
cell:rio Univerſitatis Oxon', without ſaping de Oxon14. Do in a wait bzought 8. H. 6. 38. 
againſt the husband and his wife, oz the Abbot and his Commotgne, the _ 3 H.6.31 
tile need not ſhew in what Towne, ec. the wife oz Commotgne dwell ; kon the “ Alias dic 
Law ſhall intend (which ever intendeth the beſt} that the Parſon ts roſident 3077 0-58 6: 


upon his rectozy, the Chancelloz upon his office, the wile her husband, and 412 
the Ponke with his Doveraigne. 4. 10. 21. E. 


4.E 
The addition as well of the eſtate degree, oz myſterie. as the Towne, Ham» 4.1 5.18. 33 5 
let, oꝛ place, ought by fozce of this Act to be alledged in primo nom me: foz the BI | . 3 


pꝛoper uſe of an Alias dict is, to agree with the recozd. 03 ſpectalty whereupon 1 f bre. 100 
the wit is grounded, and is not traverſable. h The 28. H. 5. 5 
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213,214. 


5. H. 6.37. 
35. H. 6.12 
3. E. 4. 
Vid. Br. tit. et- 
ror 69 

3 H. 6. 24,3 5. 
28. H. 6 9. 
1. E. 4 97. 


Pleta, lib. 2. ca. 12 
14 & 1 5-H.8. 
capes, 


Stat. de I. H. 5. Cap.s. 


The addition of the eſtate, degree, oz myſtery onght to be by foꝛce of this 
Ac, as the Defendant was of at the dap of the twzit purchaſed , and not with a 
nuper, as nuper Armiger, nuper Monachus, aut ruper Comes de D. &c. but a 
nupet map be of the ZTowne, ic. becauſe men doe often remove their habitation, 
And this diſtinction appeareth by the Aa it feife, by reaſon of theſe woꝛds in the 
Ad, relating to the Townes, Hamlets, ec. Ou ils fuer, ou tone. 

The end of the purview of this Ac was, that the perſon of the Defendant in 
oziginalls, ic. where pzocefle of outlawzy did iye, ſhould be ſo deſcribed by cer⸗ 
taine additions, as one man might not be troubled foz another. See other Sta- 
tutes made to the ſame end. 8. H. S. cap. 10. 6. H. S. cap 4. 5.t:.6.cap.26. 31.E1, 
cap. 3. & 9. . 3 

Aſcũs utlagaries ſont pronounce, que ils ſoient voides, &c. 


This being a judgment in law ts inter pꝛeted to be made vold by a wzit ot erroʒ. 
oz by the plea of the party coming in upon a Cap. urlegat . accozding to the courſe 
of the common law: foz thongh the wozds of the Statute be voices, yet it is but 
voldable by a zit of erroz,02 pleazwhich is woꝛth of obſer vation. 19. Fl. C. h. 1. 
8. H. 6. cap · 1 o. pl. com. 137. b. 7. H. 6. 27,39. 10. H. 6 8. 1. H. 6 19,67. 1 9. H. 6. 
58. &c. 20. H. 6. 20. 21. H. 6. 23,55. 37. H. 6. 1. 38. H. 6. 1 22. H. 6 1 S. & 23,35, 
30. H. 6. 1. 21. E. 4.94.73. 1. E. 4.2. 2. E. 4.10. 4. E. 4 10,41, 42. 22. F. 1.37. 
10, E. 4. 1 3. 5. H. 7. 16. 11. H. 7. 5. 21. H. 7. 13. 3. El. 192 b. 4 El. Dyer 213,214. 

J Per exception du partie. But if the Oeſendant, albeit hee hath not 
ſuch addition as this Ad requireth, pet if he appearcth upon pꝛoceſſe and plcad ta: 
king no advantage thereof by exception, he hath loſt the benefit of this ad. 

Ne ſoient accordant al records & faits, &c.} ahundans cau- 
rela non nocet; hut if the addition pꝛeſeribed by this Ac had varied from the res 
coꝛd 02 deed, pet being in joyned by Ac of Parliament to be contained in the 
watt, ic. ſuch vartance ſhould not have abated the wztt, albeit this clauſc had been 
omitted; but pet an Ac of Parliament cannot be made too platne. 

Et que les Clerkes del Chancerie.] „ le: Courſeroors. 
Clerici de curiu, that make out oʒiginall waits. Of theſe there be in the Chan⸗ 
cery twenty in mumber. To every of theſe are appointed certaine Counties, and 
are a Coꝛpoꝛation of themſelves. | 

© Deſtre punies, & faire fine per le diſcretion del Chancel- 


lot.) Chis extendeth to the L oꝛd Keeper of the great Scale, as often elſewhere 
hath been obſerved. | mens | 
Et commencera ceſt ordinance a tener lieu al ſuit de partic 


de la Feaſt de S. Michael prochein enluanr.] his Pariiament began 
15. Paſch' 1. H. 5. And this Statute was made, when Acts of Parliament were 
not pꝛinted but were by the Sherifes pzoclaimed in every County as elſcwhere 
bath been ſhewed: And therefoze to the end the ſab1en might take notice thereol. 
day was gi den by this Ac untill the Feaft of Saint Michael the Archangel fol- 
lowing ; but at the Kings ſuit this a a began pꝛeſentlp.ſoꝛ that the Kings learned 
Countell were attendants in Parttament, and had ſufficient notice of this Act, 
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ieee, 


An Expoſition upon the Statute of 27. H. 8. ca. i6. 
intitled, An Act concerning Inrolments of bargaines, and 
Contracts of lands and tenements. 


—ñͤꝛ — * 


E it enacted by the authority of this preſent Parliament, that from 

the laſt day of July, which ſhall be in the yeare of our Lord God 
1536. no mannors, lands, tenements, or other hereditaments ſhall 
paſle, alter, or change from one to another, whereby any ſtate of inhe- ; 
ritance or freehold ſhall be made, or rake effect in any perſon or per- 
ſons, or any uſe thereof to be made, by reaſon onely of any bargaine 
and ſale thereof, except the ſame bargaine and ſale be made by wri- 
ting indented , ſealed and inrolled in one of the Kings Courts of re- 
cord at Weſtminſter , or elſe within the ſame Countie or Counties 
where the fame manors lands, or tenements ſo bargained and ſold, lye 
or be, before the Cuſtos Rotulorum, and two Juſtices of the Peace, and 
the Clerłke of the peace of the ſame Countie or Counties, or two of 
them at the leaſt, whereof the Clerke of the peace to be one: And the 
ſame Inrolment to be had and made within fix moneths next after the 
date of the ſame writings indented, the ſame Cuſtos Rotulorum, or Juſti- 
ces of the Peace, and Clerke , taking for the Inrolment of every ſuch 
writing indented before them , where the land compriſed inthe ſame 
writing exceed not the yearly value of 40.ſhillings, 2.s. that is to ſay, 
12. d. to the Juſtices, and 12. d. to the Clerke, and for the Inrolment of 
every ſuch writing indented before them, wherein the land compriſed 
exceed the ſumme of 40.ſhillings yearly value, 5.s. that is to ſay, 2.5. 
6.d. to the ſaid Juſtices, and 2.5.6.d. to the ſaid Clerke for the inrol- 
ling of the ſame. And that the Clerke of the peace for the time being, 
within every ſuch County, ſhall ſufficiently inroll and ingroſſe in 
parchment the ſame deeds or writings indented, as is aforeſaid, and the 
rolls thereof, at the end of every yeare ſhall deliver unto the Cuſtos Ro- 
tulorum of the ſame County for the time being, there to remaine inthe 
cuſtody of the ſaid Cuſtos Rotulorum for the time being, amongſt other 
records of every of the ſame Counties , where any ſuch Inrolments 
ſhall be ſo made, to the intent that every party that hath to doe there- 
with may reſort and ſee the effect and tenour of every ſuch writing ſo 


inrolled. 


Of inheritance, or freehold ſhall be made, &c. ] After the Statute 
of 27. H. S. cap. 10. of transferring uſes into poſſeſſion, Ił a man by his deed had 
bargatned, and ſold foz valuable conſideratton, any lands, tc. of any eſtate of in- 
heritance, frec-hold, az fo2 yeares , the ſame had been executed by the ſafo Act of 
27. H. S. cap. 10. No this Ac of Inrolments reſtratnes onely eſtates of inher{- 
tance and tree · hold: andtherefoze bargaines and ſales foz peares, ſo what num- 1b f fl. 36. Sir 
ber ſoe ver are not reſtrained by this A, though it be not by deed indented noz Row Heywards 
tnrolled, caſe. 
T By reaſon only of any bargaine, &c. ] It᷑ a man foz valuable conſide- — Foxes 


tation by deed indented doe bargaine and ſell lands to another and his — — 
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vefoze the deed be inrolled he lebieth a fine, oꝛ maketh a feoffmcnt to the bargainee 
Trin · 33. Elir. in and his hetres of the ſame lands, and after, and within the ſix moneths the deed 
communi banco, fg fnrolled, the bargainee ſhall be in by the fine oz fcoffment, and not by the bar · 
int” Ric.Libbear. gaine and (gle, both by reaſon of this wozd Only, & c. and that the eſtate by the 
« Plaintife en common law veſted ſhall be pzeferred, 


waſte, & Elix. k 
hi —_— 7 Of any bargaine and ſale thereof. ] Ftrt,what ts a bargainand ſale-xc, 


Hynds caſe. A bargaine and ſale is a reall contrac upon valuable conſtdcration foz paſſing 
Tl. com 3072+ of mannozs, lands, tenements, oz hereditaments by dced indented and inrolled 
v0. H. S. tit. at- within fix moneths after the date ol it, without livery ol leiſin, oꝛ attoznement of 


tornemẽt, Br. 29. 
If the bargainoz be in poſſeſſion. this is a facile and ready aſſurance, but the 
feoffment reduceth and re ſtozeth the poſſeſſion to the feoffoz, and paſſeth the land 
SIP to the keoffee, though the feoffoz had been difſciſed, ec. and the inrolment is not 
RR pleadable as the feoffment ts, I i | 
Secondlp, whether theſe wozds of | bargain and ſale only, o equipollent woda 
map be uſed, ec. to take eſted by fozce of this Statute : Mhongh4t be good to uſe 
thoſe wozds menttoned in this Act , pet are they not of neceityto be uſed ; f63 
whatſoever wozd upon valnable conſideration would have raiſed an uſe of any 
lands, tenements, 02 hereditaments at the common law, the ſame doe amount to 
Lib v bel d Abargaine and ſale within this Stalute: As ifa man by deed indented and inrol- 
Bedles caſc. led accozding to this A doth covenant foz valuable conſideration to and ſeiſed 
Li-8, fol-g3:94 — uſt ol another, ec. this is in nature of a bargaine and ſale within 
OXCS t · 9 . 
1 6 A. ſelſed oł tertaine lands in fee,demiſed the ſame to C. foz life, the remainder 
Te foz life reſerving a rent at the Feaſt of Saint Michael, and of the Annunttatton ; 
Lib 8. fol. 93,94. A. bp indenture, in conſideration of 50,pounds,doth demile,grant,ſet,and to farme 
Foxes caſe, let the ſame lands to B. foz 99.peares, reſerving a rent at the ſame Feafts pze- 
Vid.lib.2-fol-35- ſenttp,and C. the leſſee tos life did not attozne ; and it was adjudged, that the ſald 
vir Rowland. demiſe and grant upon the conſideration of 50, pounds amounted to a bargaine 
| and (ale loʒ the ſaidterme, Mo it a man foz baluable.conſideration doth by deed 
indented and inrolled alien oz grant the land to a man and his heires, ic. this is a 
bargaine within this Statute, & 6c de ſimilihus. But tnafmuch as the intention 
of the parties is the pztncipall foundatton of the creation of uſes , if by any clauſe 
in the deed it appeareth, that the intention of the parties was to paſſe it in poſ- 
ſeCion by the common law, there no uſe Chall be rafſcd t and therefoze if any letter 
of attoznep be in the deed, oz a covenant to make livery, oz the like, there nothing 
ſhall paſſe by wap of uſe, but accozding to the intention of the parties poſſeſſion 
4-Mar.Dycr fol: by the common law, And albeit no valuable conſideration be expzeſſedin the In- 
4 Yak rea —_— tt any were given, the ſame may be aderred and the land doth ſaffici- 
arpers caſe. e. 
NG A. by deed indented and inrolled in conſideration of x 00,pounds pald by B. 
bargaineth and ſelleth the land to B. C. and D. parties to the Indentures In this 
caſe the land paſſeth to them all : foz although the valuable conſideration be expzeſs 
ſed tobe pald by one, pet it muſt be intended, that it was patv foz them all, to the 
end, that the land may paſſe to them all, accozding to the meaning of all the pars 
ties, and a confideration given by one of the parties, is ſufficient to convey ths 
Except the ſame bargaine and ſale be made by writing.] Firſt, if 
mult be by wziting, and not by pzint oz ſtamp. 
* Lib.s.fol.20.b. WDecondly, it muſt be waitten in parchment oz paper, and not upon wood, 
Stiles caſe. fone, lead, oz other matertall, 


See Stilescaſe, I Indented.] It the deed begin, Hzc Indentura, 02, This Indenture, pet if 
ubi ſupra. the deed be not indented, it is no Indenture; but if the deed be indented, though 
the deed doth begin, This deed made, without mentioning the wozo of Indenture⸗ 

pet is it a wʒiting indented within this Statate. 7 
n 


Lib. S. lol 93,94. 
Foxcs caſe. 


Mildmayes caſe · 


Of Inrolments of bargaines, &c. 


In an adton of debt between Srudamore and others Plaintifes,and Vanden- 
ſtene Defendant, upon an Indenture of Charter party the caſe was this: The 
Indenture of Charter party was made between Scudamore and others owners 
of the good Ship, called B. whereof Robert Pirman was Paſter, on the one par- 
tie and Vandenitene on the other party. In which Indenture the Plaintife did 
covenant with the ſaid Vandenſtene and Robert Pitman, and atſo Vanden- 
{t-ne covenanted with the Plaintife and Robert Pitman , and bound them- 
ſelves to the Plaintiſe and Robert Pitman, foz perfozmance of covenonts 
in oc o pounds, And the concluſion of the ſaid Indenture was, In wltncfſe 
« whereof the parties aboveſatd to theſe pꝛeſent Indentures have put to their 
«« ſeals. And the ſaid Robert it man to the ſatd Indenture put his hand and ſeal, 
and delivered the fame. The Defendant in barre of the ſaid acton pleaded the 
relcaſe of irman, ac. whereupon the Plaintife demurred. And it was ad- 
judged , that the releaſe of Pirman did not barre the Plaintifc, becauſe hee was 
no party to the Indenture. And the diverſity was taken and agreed betweene 
an Indenture recipzocall betweene parties on the one ſide, and parties on 
the other ide, as this was; foz there no bond, covenant , oz grant can be made 
ts oʒ with any that is not party to the deed, But where the deed indented is not 
recipꝛocall, but is without a Between, &c. as, Omnibus Chriſti fidelibus, &c. 
there a bond, cobenant, oz grant map be made to divers ſeverall perſons. 


And inrolled. ] ꝗibett the Indenture (as hath been ſatd) may be either of 
parchment oꝛ va er. yet the intolment muſt be in parchment onelp; and ſo it is 
ex zeſled in the clauſe of inrolment by the Clerke of the peace, viz. That hee ſhall 
luthc'ently ind 1: and ingrofle in parchment the ſame, And ſo much is implied, 
when the inrolment is in any of the Kings Courts of recozd at Weftminfter ; 
andſ» was it adiudged as ꝙ. den cited it befoze the Lozds in Parliament, 
arn- 23-1112. in the great caſe between Herbert and Vernon, which J heard, and 
obſerved, 

A dced knowledged by the husband and wife ſhall by the common law be in⸗ 
rolled onely fo2 the husband, and not foz the wife, by reaſon of the coverture; and 
though it be tnrolled fog both, it bindeth her not. Other wile it is by cuſtome, and 
none hath power to ex mine a feme co bert without wzit. 29.H.8. tit. Fairs inroll 
Br. 4. 7. E. 4 5. Vid. : 4. H. S. ca. 22. 18. E. 3.29. 45. afl. 8. 14. E. 3 execution 73. 
19. R. 2. eſtoppel 281. 21. E. 3.43. 24. E. 3.64. 21. Eliz. Dyer fol. 363. Kel- 
vey 12. H. 7. fol. 4 &c. 12. H. 4. 12. 29. H. 8. faits inroll Br. 15. lib. 10. Mary 
Port ingtons caſe, fol 42. 

If an infant acknowledgeth a Recognizance , ſtatute Merchant tatute Sta⸗ 
ple, oz Obligation tn the nature of a ſtatute Staple, oz tnroll an Obligation, 
in all theſe caſes he muſt avoid it in an audica quere/a, during his minozitp ; foz 
it muſt be trycd by Jnſpecton, and theſe concerne but perſonall duties. But ifan 
infant barg une and fell lands which are in the realty by deed indented and 
inrolled he map avoid it when he will; foz the deed was of no effec to raiſe an 
uſe : and this ſtatute is to be intended of lawfull and effeduall bargaines and 
fales, and ſuch as would have raiſcd nſes at the common law , and doth onely re» 
firotre the exccution of them that be of effect , cxcept the dced be inrolled. And 
this ſtaiid:th with the reaſon of the common law. that none but effecuall deeds 
ought to be tnrolled ; and therefoze a deed of feoffment ought not to be inrolled 
befo2e livery. But in caſe of a fine the infant muſt reverſe it during his minozts 
tie: fo the conuſance is taken by fozce of the Kings watt befoze a Judge, and is 

voldable by the common law. 

That upon a bargatne and ſale by deed indented and inrolled, a rent map be re- 
ler ved, loꝛ the uſe and poſle ſſlon paſſeth ranquam uno flatu. See lib. 2. fol. 54. in 
Dir Hugh Cholm.cy« caſe, 


In any of the Kings Courts of record at Weſtminſter, ] That ts, fn 
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the Kings Bench, the Chancery, the Common Pleas, and the Exchequer, and 
though the woꝛds be, ar Weltmin/ter, foz thit at the time of the making of this 
Act, theſe Courts were there pet if theſe be adjourned into another place the 
inrolment may be in any of theſe Courts ; foz the tarolment is confined to the 
Courts, whereſoe ver they be holden, 


Or elſe in the fame County, &c. before the Cuſlos Rotulorum, and 
two Juſtices of peace, and the Clerke of the peace, &c. 


Cuſtos Rot. ] This Officer is a Juſtice of Peace, and is of the gift of 
the Lozd Chancelloz, o; Lozd Keeper, and he may ercrcllc his office by deputp, 
He hath the keeping of all bargatnes and ſales by deed indented and in rolled, and 
of all the reco2ds and rolls of the Seſlions of peace , and of the commiſſfon of 
peace it ſelfe, and thereof he taketh the name of his office, to put htm in mind of 
his duty. Me hath the gift of the Clerkſhtp of the peace , to exerciſe by ytmſcife 
02 his deputy, but he continueth no longer in his place, then the © u:tos Rotyomum 
doth, 


Ihe ſame inrolment to be had within {1x moneths next after the 


date of the {ame writing indented. ] The ſix moneths Gall be accounted al 
ter the comput tion of 2 S. dayes to the moneth, After the date, and alter the day 
of the date upon this Aa is all one ſo as the date it ſelfe is taken exc.ul;ve. And 
pet in the repozt of Juſtice [Da ion it is ſatd, that it was holden anno 4. Elis. 
that it it be inrolled the ſame dap it beares date, it is ſuffictent ; but the ſafer way 
is to inxoll it aftcr the dap of the date, And pet where it hath a date, and fs delt: 
vered alter, it Call take effect to paſſe from the bargatnoz from the delivery; foz 
then it became his dced, and not from the date: but the deed mult be inrolled with · 
in ſix moncths after the date, 

© very decd ſhall be intended to be delibercd on the ſame dap that it beares 
date, uniefſe the contrarp be p2oved, And it is the beſt courſe . according to the 
intendment of law to deliver it the ſame dap that it beares date. But ff the deed 
indented hath no date, then the dap of the deltverp is the day of the date of that 
deed, and map be inrolled within fix moneths after the delivery. And when the 
deed is inrolled within the ix moneths , then it paſſeth from the delivery of the 
deed, And albeit after the delivery and acknowledgement, either the bargainoz 
02 the bargainee dye befoze inrolment, pet the land paſſeth by this da; fo2 
the woꝛds thereof be: N mannors, lands, tenements, or hereditaments ſhall 
paſle ot any ettate of inheritance or freehold, * except the deed be inrolled. 
Do as by the common law and the ſtatute of 27. Hen. S. of uſes , it ſhould have 
paſſed, And by the wozds of this ſtatute, when the deed is inrolled, it paſſeth ab 
Innio, 

Between Andrew Mallery Plafntife, and ] nnings and others Defendants, 
the caſe was this: One Sewlter was ſeiſed of certaine lands in lee, and know⸗ 
ledged a Recogni zance to 1 urner,whoſe E xecutrix bꝛought a Sc ite fac upon the 
Recogntzance bearing date the 9. day of November, an. 41. Eli. againſt Sew- 
{tc r, and alledged him to be ſeiſed of the ſaid lands in dominico ſuo ut de feodo, 
the dap of the cire fac bzought, which was traverſed by the other party, And 
the truth of the caſe , being by long pleading diſcloſed to the Court, was thts : 
Sewiter . die Novem. befozc the Recogntzance knowledged,bp deed indented foz 
monep had bargained and ſold the ſaid land to another, and the deed was inrolled 
20. Nov. following. The queſtion was, Du hether Sewſter was upon the whole 
matter ſeiſed in lee the . day of November the deed being not inrolled untill the 
twenttcth of the ſame November. And it was adjudged una voce, that Sewiier 
was not ſciſcd in fee of the land the 9. day of November, foꝛ that when the deed 
was inrolled, the bargaince was in judgement of law ſeiſed of that land, from 


the delivery ol the deed, And it was reſolved, that neither the death of the — 
gamo3 
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gatno2,noz of the bargainee befoze inrolment, ſhall hinder the paCing of the cſtate, 
And that a releaſe of a ſtranger ts the bargainee befoze inrolment is good, ©0 
as it hold not by relation between the parties by ſia ion of law; but in point of 
ſtate as well to them as to ſtrangers alſo, And that a recovery ſuffered againſt 
the bargainee befoze inrolment (the deed indented being after within the fs 
moneths inrolled) is good, foz that the bargainee was tenant of the freehold in 
judgement of law at the time of the recobery. And non refert, when the deed in- 
dented is knowledged,ſo it be inrolled within the ix moneths. And all this was 
afterwards affirmed foz good law by the Court of Common Plcas Trin' Trin 3.Jac.in 
3- Jac. Regis, upon a ſpeciall verdic given in an ejectione firmæ between Lel- _ banco 
lingham Plaintife of the demiſe of Thomas Fitzherbert Eſquire , and Alſop ee Tel 
Defendant : And further, tt was there reſolved , that if the bargaince of land 1ingham Plain- 
after the bargatne andſale , and befoze the inrolment doth bargaine and ſell the rife,and Alſop 
ſame by deed indented and inrolled to another; and after the firſt deed is inrol- Deſendant 
led within the ſix moneths , the bargaine and ſale by the bargainee is good : but 
there in the pꝛintipall caſe, in reſpec of the (peciall manner of the penning of the 
meane bargaine and late, the Court being d{bided, viz. thzee Judges againſt 
two, judgement was giden againf it. 
The day of the moneth and the peare of our L ond and Savlour Chziſt , and 
the peare of the Kings raigne are the uſuall dates of deeds, And the day of the 
moneth by the Nones, Jdes, oz Kalends is ſafftetent. 


The as Rotulorwm, or Juſtices of the Peace, and Clerke, taking 

tor the inrolment of every ſuch writing, &c. two ſhillings, &c. ] 

A good pzeſident, when Parliaments appoint ne w labours, xc. that they would 

— in certatno what fees ſhall be taken ſoz the ſame, as 
e it ts done, 


* The Clerke of the peace ſhall fufficiently inroll in parch- 
ment, &c. ] Df thts ſomewhat hath been laid befoze, 


T Shall deliver them to the Cuſtos Rotulorum. ] Foz (as bath been 
ſaid) he is the keeper of the Recozds and Rolls of the Seſſions of the peace 
of that Count p. 


Provided alwaies that this Act, nor any thing therein contained, 
extend not to any mannor, lands, tenements, or hereditaments, 
lying or being within any Citie, Borough, or Towne corporate 
within this Realme , wherein the Maiors, Recorders, Chamber- 
laines, Bailifes, or other Officer or Officers have authority , or have 
Jawfully uſed to inroll any evidences, deeds, or other writings within 
their precinct or limits: Any thing in this Act contained to the con- 
trary notwithſtanding. p 


In any Citie, Borough, or Towne corporate, wherein the _ 
Maiors, &c. have authority to inroll evidences, &c.] Reſolved by the , c\;verns © 
opinion of the Julkices of both Benches, that a bargatne and ſale foz valuable cafe. 
conſideration of houſes , oz lands in London, xc. by wozd onely is ſuſfictent to 
paſſe the ſame ; foz that houſes and lands in any City, tc. are exempted ont of 
this Ac : and at the common law ſach a bargaine and ſale by wozd only raiſed 
an uſe, And the ſtatute of 27.H.8. cap.1 0. doth transferre the uſe into poſſeſ- 


ſion, ; 
Rerrr 3 When 
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When the makers of this Ac had app2op2tated the inrolment of all In 
dentures of bargaine end ſale fo the Bings foure Courts ofozelſoid, it was 
neceſſary to make a pzoviſion oz Cities, ic. which had onthozity to inroll, 
end that there ſuch bargaines and ſales ſhould te tnrolled, Se ett? verba : fog 
by the wozds, the Pannozs , Lands, Tenements, and Pereditaments are ex- 
_— out of the ſatd Ad, without any pꝛoviſion foz tnrolment within thoſe 
Cities, xc. 

Hill.2o.E.r. in Af a deed be ſhewed in Court, oz in the cuſtodp of the Court, and by mif- 
banco Rot 100. Chance the ſeale ts bzoken off, the Court ſhall inroll the desd in Court fo; the 
Somerlet. avatle of the party. 


—— ——— <= EEE — — — 
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of 32. H. &. (ap. 5. of Executions. 
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V J Hereas before this time divers and ſundry perſons have ſued ex- 

ecutions, as well upon judgements for them given of their debts 
or damages, as upon ſuch ſtatutes Merchants, ſtatutes of the Staple, or 
Recognizances , as have been to them before made, recognized, and 
knowledged , and thereupon ſuch lands, tenements, and other heredita- 
ments, as were lyable to the ſame execution, have been by reaſonable 
extent to them delivered in execution for the ſatisfation of their ſaid 
debts and damages, according to the lawes of this Realme. Neverthe- 
leſſe, it hath been oftentimes ſeen, that ſuch lands, tenements, and he- 
reditaments ſo delivered, and had in execution, have been recovered, 
or lawfully deveſted, taken away or evicted from the poſſeſſion of the 
{aid recoverers, obligees or recognizces, their executors or aſſignes, be- 
fore ſuch time as they have been fully ſatisfied and payed of their debts 
and damages, without any manner fraud, deceit, covin, colluſion, oi 
other default in the ſaid recoverers, obligees, or recogniſces, their exe- 
cutors and aſſignes, by reaſon whereof the ſaid recoverers,obligees and 
recogniſees have been thereby ſet cleerly without remedy, by any ma- 
ner ſuit of the law, to recover or come by any ſuch part or parcell of 
their ſaid debts and damages as was behind, and not by them levied or 
received, before ſuch time as the ſaid lands, tenements, and other here- 
ditaments ſo by them had in execution, were recovered, law fully de- 
veſted, taken or evicted out of, and from their poſſeſfions, as is afore- 
ſaid, to their great hurt and loſſe; and much ſeeming to be againſt cquall 
juſtice and good conſcience. 

For reformation whereof, be it enacted by authority of this preſent 
Parliament, that it hereatter any ſuch lands, tenements, or heredita- 
ments, as be, or ſhall be had and delivered to any perſon or perſons in 
execution, as is aforeſaid, upon any juſt and lawful! title, matter, con- 
dition, or cauſc wherewithall the ſaid lands, tenements, and heredita- 
ments were lyable, tied, and bound, at ſuch time as they were delive- 
red and taken into exccution, ſhall happen to be tecovered, lawfully 
deveſted, taken, or evicted out of, and from tlie poſſeſſion of any ſuch 
perſon and perſons as now have and hold, or hereafter ſhall have and 
hold the ſame in execution, as is aforeſaid, witffour any fraud, deceit, 
covin, colluſion, or other default of the ſaid tenant or tenants by execu- 
tion, before ſuch time as the ſaid tenants by execution their executors 
or aſſignes , hl] have fully and wholly levicd or received the ſaid 
whole debt and damages, for the which the ſaid lands, tenements, and 
other hereditaments were delivered and taken in execution, as is afoxe- 
ſaid : then every ſuch recoverer, obligee, and recognizce ſhall and may 
have and purſuea writ of Scire facias out of the fame Court , from 
whence the ſaid former writ of execution did proceed againſt ſuch 3 

on 
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ſon or perſons, as the ſaid writ of execution was firſt purſued, their 
heires, executors, or aſſignes of ſuch lands, tenements , or heredita- 
ments, as were or been then liable or charged to the ſaid execution, re- 
tornable into the ſame Court at a certaine day, being tull forty dayes 
after the date of the ſame writ. 

At which day if the Defendant, being lawfully warned, make de- 
fault, or appeare and doe not ſhew and plead a ſufficient matter or 
cauſe, other then the acceptance of the ſaid lands, tenements, and here- 
ditaments, by the ſaid former writ of cxccution, to barre, avoid, or diſ- 
charge the fad ſuit for the reſidue of the ſaid debt and damages re- 
maining unlevied, or unreceived by the ſaid former execution: then the 
Lord Chancellor, or other ſuch Juſtice or Juſtices, before whom ſuch 
writ of Scire facias ſhall be retornable, ſhall make efrſoones a new writ 
or writs out of the ſaid former record of judgement, ſtature Merchant, 
ſtatute Staple, or recognizance of like nature and effect, as the ſaid for- 
mer writ of execution was, forthe levying of the reſidue of all ſuch 
debt and damage, as then ſhall appeare to be unlevicd, unſatisfied, or 
unpayed of the whole ſumme or ſummes in the ſaid former writ of 
execution contained: Any law, cuſtome , or other thing to the con- 
trary hereof, heretofore uſed, in any wiſc notwithſtanding. 


See — ga A Thar if hereafter any ſuch lands, tenements, or hereditaments, as 
cap- 8 2nd. be or ſhall be had and delivered to any perſon in exccution, &c. 
expoſition upon 

de fame... TJ Such lands. ] This hath relation to the Pꝛeamble, where there are rehear- 


+0 whatexecu- led foure kinds of executtons of thoſe lands, e. Firſt,upon Judgements : a. npon 
oe ke+cx- Fatutes Perchant : 3. lkatutes of the Dtaple : 4. Recognizances, Mheſe 
tendeth unto. 

Recognfzances bee of two ſozts ; one, uſuall Recogntzances taken in any of 

the Kings Courts of recozd at Weſtminſter : another, in nature of a ſtatute 

Staple, by the ſtatute of 2 3. H. S. cap. s. This Conuſee of the ſtatute Staple here · 
a By the ſtat.of after in this ſtatute is called Obligee, becauſe in them both the ſcale of the party is 
W.:.cap.8. for Put, and the * tenant by Elegit upon Judgements and Recognizances ſhall hold 
Judgements, and the land, ec. untill he be anſwered his debt without miles, coſts, xc. But > tenant 
cap. 45. for Re- ſtatute Merchant, tenant by ſtatute Staple, oz by Recogntzance © in nature 
. a ſtatute Staple ſhall hold the land, ec. untill his debt be pald together with 
Ana!“ Miles; coſts, c. V id. Regiſt. 151,1 fa. 289. F. N. P. i zr · Flet.lib.z. cap.57-lib. 
11. E. 1. & 13, int r Co. 236. Raft pl. 5 42. Dyer 2. Eliz. 180. b. 37. Hen. 6. 6. 36. H. 6. z. 1. R. 


E. i. de mercat. 38,1 7. 15. H. 7. 40. E. 3.28, 
5. H. . cap. 12. 


x BY the ſtar.of = J So had and delivered. ] Had, is by Elegit upon Judgements 02 Recogs 

&;, 7-9 nizances, to have the moitp in execution. 

d By the tat.of Dellvered. is bp Liberate upon the other thzee of the whole land, xc. offhe Co- 

23.H.8.cap.6. Nnuſo; ; but after the extent in thoſe thzee caſes (of the ſtatutes, 0z rccognizances 

Lib.4.fol.69. Wn nature of a ffatute) retozned, the Conuſee may enter without any delidery by 

Ful woods caſe. the @hertfe by fozce of the E iberate: and he that ſo entreth without any delivery 
within the aide and benefit of this Aa, which ſpeaketh of delivery. 


Upon any juſt and lawfull title, matter, condition, or cauſe. I That 
ts, upon ſome fozmer juſt and lawfall title, ec. befoze the Judgements, Statutes, 
03 Recognizances, 

T Shall happen to be recovered, deveſted, taken or evicted. ] By the 


Lib. 4. fol. 66. 


Ful woods caſe. cumtext of this law, the whole land, gc. had in crecution, and the whole intereſt of 
the land in execution muſt be recovered, deveſted, oz eviced foz the reaſons and 


cauſes there expꝛeſſed. 


Crceution 
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Execution of a Recognizance by Elegit of lands, 4c. of Thomas Camoys Hill z co 
was had by two Merchants ; and afterwards by a fozmer ſtatute the ſame lands ram reg 5 org ; 
were out of the hands of the ſaid Merchants delivered to the fozmer Conuſce, . 
whereupon the two Perchants deſired to have exccutton of other lands of the 
ſatd I homas Camovs, & conceditur. 

A man manketh a leaſe fo2 peares, rendzing a rent, the leſſoʒ ouſteth the 
and bindeth himſeltc in a ſtatute, the land is extended, and — — — — 
ſce, the leſſee re enters, this is no eviq ton within this ſtatute: fox tt appeareth by 8% was it e 
the P2eamble, that the Conuſce muſt be clecriy without remedy, ic. but here thc Paſch' = Elin 
Conulce ſhall have the rent rcfcrved, and the reverſion, communi hauch. 


Before ſuch time, as the ſaid tenants by execution tlicir executors 
Or afſignes,&c.] Here are adminiſtratozs, and ſo though the whole Act un⸗ 
der ſtood, becauſe they are in cquall miſchicfe. And ke wiſe and foz the ſame rea⸗ 
ſon, albeit allignees be named in this bzanch , yet are they implyed thzoughout 
this Aa in bzanches neccflary, where they are not named. 

The allignee of parcell is not within this dd,. as appeareth by that which hath vi. g. 
been laid; but it there be ſcverall aſſignees , and the land is evicted from them e 53.4. 
all, they are within the letter and remedy of this Ad becauſe the who!» fs cviaed 
from them, and they may hive a re extent fo2 the whole debt, acco ding te the 
woꝛds and meaning of this Aa, 

Which caſe in 4“. b afl. becauſe it hath been often Sce the ſtat. de Mercat 3. E. 1. S ct liners al 
miſtaken, and miſ av»Ilped by manp , wec will truly Merchant touts les biens d 1 er „& ours {es 
put the ſame. 4. ſciſcd of blacke acre and white acre e e ee — 4 tencr zelque a tant 
in fee. acknowledgeth a ſtatute Perchant to J. and ing by good conflruc1ion the 3 
infcoffcth 1. of white acre, J ſacth execution of black a Scire fac upon tender of the debt, with ſt 
acre out of the poſſeſſion of A.the Conuſoz , and of and coſtages ; for the land was delivered in na- 
white acre ont of the poſſeſſion of B. A. convepcth 1 t 2 17-E-3-43-D. and 18. E. 
blacke acreto C in fee. J. tenant by atute Merchant 3 u face roo & 47. E. i S. EB tit 
aſſioncth his intercft to 1). C.the allignee of ſueth granted. 32. E-· 3. Scire fac* rey the alſgner of 
a Scire fac àgainſt D. aſſignee of ]. and tendzeth the the Conuſor ſhall have the Scire fac“ 6.E.3.5 2. 
mony that is behind, D. the Defendant pleadeth to the f 
w2it , fo2 that C. tenant of the freehold of white acre, whereof execution was alſo 
ſued of reco2d, is not named in the wit, to whom this ſuit was as well given as 
to the Plaintife, Judgement of the wait, & non allocarur whereby it appeareth 
by the rule of the Court, that any one feoffee may have a Scire fac, 4 tender * the PL ha rm 
whole money to the tenant by ſtatute Merchant, oz to his allignee. Anotherex- e f be | 
ception was taken to the watt, foz that every Scire fac ought to be warranted 03 be digcharved, 
grounded upon a recozd, and this Scire tac is not grounded upon the recozd, but when the , hole 
maintained upon a luggeſtion of tendzing ol the money, in which caſe hee ought cbr is p. 
to have a Venire tac, andnot this wzit of Scire fac',& non aiicocatur ; whereby wn” he 
it appcareth, that partly upon a recoꝛd, and partly upon a ſungeſtton (no Scire fa. 
cias being granted without ſome ſuggeſtion) the Scire tac upon this certainty of 
the tender was maintainable. Laſtly, it was excepted againſt the wait , that it 
apycared to the Court, that the Scire tac was bought by the aſſignee of blacke 
acre, againſt the aſſignee of tenant by ſtatute Perchant , ſo as each of them, as 
well of the one part as of the other, Platntife and Defendant, were ſtrangers fo 3 
the recozd, & non allocatur, foʒ that it had been often ſeen, that this wait did lye | Ea ee * 
as well between ſtrangers. as pꝛivies. and the wzit of Venire lac alſo to make % 4 F. 3. 11. 
the Conulce, ac. to account, ic. Then doth Belknap of tounſell with the Defen- 
dant put a caſe upon the ſtatute of Gloc.cap.3. It is given by ſtatute (fatth hee) 10e E. .. 
that if the lather alien the right of the mother that the ſon and heire of the mother 
ch all not be barred, if he hath not allets by diſcent, xc. and other lands may after 
deſcend to him from his father, that the allenee of the father ſhall have recovery 
againſt him by Scire facias : but if lands deſcend to him alter wards from his fa - h Stan le 
ther, and he alieneth the lands, which he recovered as he ire to his mother the alle · . 


nee of the father (all not have a Scire fac againſt the alience ol the heire, — ubi ſup 
opinion 


Vid. lib. 4. fo. 67. 
in Fulwoods 
caſe. 2. R 3.8 47. 
15. H.. 47 E.; 
fol 11,12. 44. E. 
7 14316 
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opinion is grounded upon theſe woꝛds in the ſtatute, Des avera le tenant, 
(id eit, the alienee of the father) recov. ry vers luy ( id eſt, the ſen and heire of the 
mother) de la ſeiſin {on mere, &c. And thert toe Bel hp tontludeth, that no 
Scire tac' lyeth ageinſt the altcnce in that caſe. no moze here. W hereunto I hep 
chieſe Juftice anſwereth, Although it be fo in the caſe put by Belknay, it is given 
by the ſtatute, 4c. TW herefoze, ſaith | 1orp | will pon receive the monp, oz no 
Belkrap. ts, if hee will tender the miſcs and coſtages, Kirtor, the miles and 
coftagcs ſhall be taxed by the Court. | horp, they ſhail not ſoz wee cannot 
know them: and after he tendzed a demp Marke fo2 miſes and coſtages, and 
the other ſaid they were not ſuffictent, and the Court held them ſaffictent, hop 
demanded, if he would recetve the money, oꝛ ro foꝛ miſes and coſtages as he ten⸗ 
dzed, otherwiſe we will [ſaith he) re-batle to the party his mony. And afterwards 
he received the ſame,and the Platntife had cxecutton, 

Theſe things are ncccMarp to be knowne, fo2 the better under ſtanding of this 
ffatute of; .I. S. | 

Shall have fully and wholly levied or received the ſaid whole 


debt. ] Although the Conuſee have reccived the whole debt by crecutton upon 
the ſtatute Merchant. ſtatute Staple, oꝛ Recognizance in the nature ofa ſtatute 
Staple, pet cannot the C onuſoꝛ enter foz he muſt hold the land unt ill he be ſatiC- 
fied. not only of his debt, but of his coſts, damapes,labours,and expences : other. 
wiſe it is in caſe of E egit as hath been ſatd, foz there after the debt ſatisfied, the 
Conuſoz map enter : fo2 tenant bp Elegit holdeth the land but unt ill the debt be 
ſattsficd. 

For which the ſaid lands were delivered, &c. ] Theſe woꝛds are not 
to be taken literolly · but accoʒding to the meaning of the makers of this law, and 
ever ſuch conſtrua ion is to be made as the party grte ved, and in equall miſchicfe 
map be relieved : Ind therefoze if a Seignoꝛy conũ ſting of fealty and rent be 
deltvercd in exccntion, and after the rent become ſecke by ſurplaſage, and after is 
eviced, he ſhall have the remedy of this ſtatute but if a villaine be delivered in 
erecution, a d the villatne purchaſe land in fee, and the tenant by execution enter 
into the perqutſite of the villatne, and after it ts eviced, he ſhall have no remedy 
by this ſtatute, the cauſe is apparent, 


Then cvery ſuch recoverer, obligee, and recogniſce ſhall and may 
have a writ of Scire fac out of the fame Court. ] if judgement anderecu- 
tion be awarded in the Court of Common Pleas, and in a wzit of erroz the 
judgement is affirmed in the Kings Bench the tenant by erecution map upon 
evinion have a Scire tac*out of the Kings Bench; foz it ts the ſame Court in 
equall miſchtete to the party grieved. 


An 


- — —— —ä—— - et. eee — — 


SS eee 


An Expoſition upon the latter part of the Statute 
of 32.H.8. (ap. 28. concerning Diſcontinuances , &c. 


A Nd moreover, for certaine conſiderations, be it enacted, by autho- 
rity aforeſaid that no fine, feoffment, or other act or acts hereafter 
to be made, ſuffred, or done by the husband onely, of any mannors 
lands, tenements, or hereditaments, being the inheritance or freehold 
of his wite, during the coverture between them, ſhall in any wiſe be, 
or make any diſcontinuance thereof, or be prejudiciall or hurtfull to 
the ſaid wife, or to her heires, or to ſuch as ſhall have right, title, or in- 
tereſt to the ſame, by the death of ſuch wife or wives. But that the 
ſame wife or her heires, and ſuch other to whom ſuch right ſhall apper- 
taine, after her deccaſe, ſhall and may then lawfully enter into all ſuch 
mannors, lands, tenements, and hereditaments , according to their 
rights and titles therein: any ſuch fine, feoffement, or other act to the 
contrary notwithſtanding : fines levied by the husband and wite 
(whereunto the ſaid wife is party and privy) onely except. 


See lib.8.fol.71,72.&c, Grenelies caſe, Dier 4. & 5. Ph. &. Mar. 162. 2.E!. 
191.b. Hawtries caſe, 21. El. 36 3. b. 

We will adde hereunto a notable and a leading caſe upon this part of the ad 
vulgarly and commonly cited by the name of Beaumonrs caſe; the truth of which 
was, that Humfrey Foſter ſeaſed in fee of the ſite of the monaſterie of Grace- 
dieu int* alia, gabe them to ſohn Beaumont Eſquire, and Eliz. his wile, and to the 
heires of their two bodies begotten, the remainder in fee to the ſald Jo. Beaumont. 
An 6. E 6. John Beaumont leuted a fine thereof, with pzoclamation come ceo, tt. 
to Bing Ed. 5, his heires and ſucceſſours: King Ed. 6, anno regni ſui 7, granted 
the ſatd ſite xc. by his letters patents to Francis Earle of Puntingdon and his 
beires in fee farme ; afterwards John Beaumont died, after whoſe death, and 
within fiue peares -/i:, entred,inclatming her eſtate; the fee farme rent was be⸗ 
bind : Henry Earle of Huntingdon, ſonne and hetre of Francis, haning the inhe- 
ritance of Gracedicu xc, was called into the E xchequer foz the arrerages of the 
ſaid lee farme , where all the ſaid caſe being diſcloſed in pleading, at the laſt upon 
open argument, great deliberation and conference, flue points were reſolued and 
adjudged : 

Firſt, albeit the King is not named in the ac, yet he is bound by the ac, becauſe 
it is made to luppʒeſſe a wꝛong, and to give her ic. that right had a moze ſpeedy 
remedy. viz, by entry, where, by the common I aw, ſhe xc. was dꝛiuen to a reall 
actor, and euery * diſcontinuance wozketh a wzong , and the King being Gods 
Lieutenant cannot doe wzong , and thercfoze that the entry of Eliz. was 
lawfull, ec. 

Sccondlp,albeit the woꝛds of this ad be being the inhericance or freehold of 
the wife: and in thts caſe the lands were as wel the freehold and inheritance ofthe 
husband as ofthe wile, pet fo2 that it was a benefictall law to ſuppꝛeſſe a wong. 
and to giue the party wzonged a ſpeedy remedp, and that it was in equall miſchtef, 
it was adjudged to be within this Statute: and this point hath beene common · 
ly cited in arguments in Weltmin(ter-hall, and at Moots , 4c. by the name of 
Beaumonrs caſe. 

Thirdly, that the fine with Pꝛoclamations levied by the husband only, was a 
barre by the Statute of 4+ H. 7. becauſe the iſſue in tatle muſt claime as heire to 


both of them. 
S ſſl Fourthlpy, 
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Mich. 4. &. 5. El. 
in Scaccario. 


Juſtice Dalyſon 
5. Elis. 


a Vi.lin.fo7 2.4 
Magd.Colledge 
caſe. Pl. com. 246. 
Segnior Beiklyes 
caſe acc”, 

* 13. E.4.8.lib. 
1. fol. 44. Alten 
Woods calc acc 


4 Juſt.Dalyſon 
an. 5. El. Dyer 
18. El. 3 5 f. acc'. 
Dier 16. El. 362. 
li mil. lib. 9. fol. 
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Lib. 9. ſol. 139. 
ubi ſupta. 


7. H.. 16. lib. · 
fol. 139. uba ſup. 


Otherwiſe it is 


in the calc of 1 


common perſon, 


for he ſhall be 
cxoncratcd of 
the rent during 


the ſtate evicted, 
becauſe the rent 
was reſerved out 


of the whole 
eſtate. 
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Fourthiy, that the ſtate of the wilc was changed to an t ſtate fo2 life diſpuniſh· 
able of waſte. foz that the iſſue in taille by the fine was diſabled to inherit; as if 
the donees had bern dibozeed cauſa con/arguinitatis, & c. wherebp the iſſue was 
diſabled to inherit, the donces ſhould have had but an eftate fo2 life but in that 
caſe they hall be puniſhable fo2 waſte, becanſe the eſtate in tatle was never per⸗ 
fect, but defeaſtible by divoꝛte ab init io. 

Fifthip, that when Eli. entred upon Carle Henry into Gracediev, &c. and 
defeated the fee farme daring her eſtate, pet the Tarle having an eſtate of inhert- 
tance rematning in him, the fee farme rent, which was reſerved p2eſcntiy by the 
Kings pzerogative, was le biable upon his other lands during the eſtate of Eliſa- 
berh ; foz not upon the matter it is as mach in the Kings caſe , as if Eli/abeth, 
being in ſetfon ol her eſtate, the King had granted the inheritance alter her cſtate 
ended to the Earle and his heires, reſerving the rent pzeſently : But © neen Fli- 
ſabeth, being acquainted with the equity of the caſe, was pleaſcd by L c{icrs Pas 
tents under the great Scale, which we have ſcen , to exonerate Earle Henry of 
the arrerages, and of the fee farm it ſelfe, during the continuance of the eſtate of 
the ſaid Eli ſ that had evicted the land from him: which caſe we have repozted the 
moze at large, fo2 that in the collections of mp Load Dyer, waitten with his own 
hand, which we have ſeen, repozteth this caſe , and maketh a queftion in theſe 
woꝛds: Si lentre la feme ſoit congeable per leſtatute, eo que le Roy neſt ly 
per leſſatute, which was juſtly omitted out ol the pʒꝛint, fo2 that the jadgement, 
as is afozeſaid, was gtben f that pzivate opinion. And it hath been very 
many times fince adjudged in the E xchequer, in pleading foz the diſcharge of the 
debts of Henry Earle of Huntingdon , that the entry of the ſaid Eliſ. was law⸗ 
full, divers whereof we have leen. 


111 te ith. tht heath. 


An 


EER! 
An Expoſitioa upon the Statute of 32, H. &. cap. 38. 


concerning what marriages be lawfull, and vvhat not. 


— — 
— — — — — — 


— — 


Ee the firſt part ol the Inſtitutes, ſect.3 80. fol. 235. a. Parſons caſe upon 
x Jthis Ad of 32. H. 8. 
Foz the better underſtanding whereof, and of this ſtatute , the Leviticall de- 
grees are nccefſary to be ſet do wne in certatne, 
It is to be underſtood, that by the 18. Chapter of Levicicus, not onely degrees 
of kinred and conſanguinity, but degrees of affinity and alliance doe let matrimo⸗ 
nie, which may beſt be illuſtrated and cxpzeſſed in this manner: 


| Of the Mans part. | 


EE 
Degrees of Kinred and Con- 
ſanguinity prohibited. 


— In "rn — 
— — 


Degrees of affinity or Alli- | 


ance prohibited. 


His fathers|__| His mo- His mothers His uncleS|__| His fathers His fathers 
| filter. |] ther. [| fiſter. wifc. wife, ies daughter. 
4 FE: | 1608 . 
His ſiſter 2 4 man may His brothers.. * may\ _ His wives| 
* not ma/ wite. —| umu, ] tiſter. 
— _ — 6 * — — 
[| 
h His ſons wife, or his 
lis daughter. wives daughter. 
FERC | Pa WE: LEE 
| he daughter of his ſon, The daughter of his wives 
| or daughter. ſon, or daughter. 


of the Womans par. 


Her mothers Her mothers 


Her fathers} __|Her fa. Her — ad 
brother. [I ther. [I brother. husband. husband. 
[| | ——— 
Her bro-|__| 4 woman may Her fiſters|__| wm Her husband 
| ther. [ not marry husband. = ans. da —| brother. 
— — —— —— — — — — 
bs 3 
| Her daughters 
10. on. | husband. | 
1 ; ; 
The ſon of her lon, The fon of her husbands 
or daughter, ſon, or daughter, 


Thele be the Leviticall degrees, which extend as well to the woman as to the 
man. And herein note, that albeit the marriage of the nephew cum amita & 
marertera is foꝛbidden by the ſald 18. Chapter of Levicicus, and bp expꝛeſſe 
woꝛds the marrtage of the uncle with the niece — _ thereby pꝛohlbited, pet is 

2 the 
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Sce theſe degrees 
truly ſet down in 
the Stat. of 25.H. 
8. cap. 22. & 28. 
H. S. cap. 7. 


ſtard Br.44. Vid. 


28. H. S. cap. 7. 
Paſch. 30. E. i. 


coram rege, 


Chadworths caſe 
in the 1. part In- 


ſtit. ubi ſupra. 


Vid. Conc. T rid. 


ſeſſ. 24. cap. 2. de 


reform. Btact. li. 4 
298. b. an. 39. E. 3 
fol. 3 1,3 2. in aſ· 

ſile. Vid. 10. E. 3. 


34435- 


HFBract. ubi ſup. 
1. & 2. Phi. & M. 


ca. 8. 47.6.3. 


ol. 27. 21. H. 7. bu 


Paſch.; 2. E. 1. 
cor am rege, cot. 
f:.Notr. 


Levit · cap. 18. 
ver. 17. 


Lib. 4. fol 29. 2. 
Chatles — 

tings caſe, lib. 6. 
fol. 66. Bracton, 
lib. 4. fol. 298. b. 


Stat. de 32. H. S. Cap. 38. 


the lame pzohibited, Quia candem habent rationem propinquitat is cum eis qui 
nominat im prohibentur, & fic de ſimilibus. 

By the Pꝛeamble of this ſtatute it appeareth , That by other pꝛohibitions 
then Gods Law admitted foz their lacre by that Court invented the diſpenla 
« tton whereof thep alwapes reſerved to themſelves (where there are exp2efſed 


. & ) Firſt,as in kinred and affinity between * Couſins gcrmans, 


and ſo to the fourth degree. Secondly, o carnall knowledge of any of the ſame 
« kin oz affinity befoze in ſuch outward degrees, But now by this A all per: 
ſons are declared to be lawfull to contract matrimony, that be not pꝛohibited by 
Gods Tab to marrp , and that no reſervation oz p2obibition Gods L aw ex» 
cepted) ſhall trouble oz impeach any marriage without the L eviticall degrees. So 
as without queſtion, the ſon of the father, by another wife, and the daughter of the 
mother, by another husband, and © converſo may marry. Ano now at this dap 
men need not to be at that charge and ſuit that Roger Donington was, who foz 
that he had committed foznication befoze marriage, with one that was of kin to 
his wife in the fourth degree, was dziven to ſue foz a ligitimation of his mar⸗ 


rage. 

Dee the ſtatute of 1. & 2.Phil.& Mar. cap · S. a divozce propter impedimentum 
pub:icz honeſlatis & juſtitiæ. 

Netther after this ſtatute can the husband be afraid to loſe his wile, oz the 
wife her husband, noz the hetre of them to be baſtarded, foz that the husband be · 
foze marriage had been godfather either at Baptiſme , oꝛ Confirmation to the 
Couſin of dis wife , oz that ſhe bad been godmother befoze the marriage to the 
Couſin of her husband, foz the divoʒtes cauſa * comparernicartis & commarerni- 
tat is (which in the ac of 1.8 2-Phil. & Mar. is called cognatio ſpiritualis are 
by this ad taken away: and the dibozce cauſa profeſſionis alſo, and ſo is the des 
bozce cauſa cognationis legalis, that is toſap, jure adopt ionis, & ſic de ſimili- 


5. 
Alice de St ircheley took to husband William de Chadde worth, and after, at 
her ſuit, was di voz ced from him, and the cauſe of the divozce is expzeſſed in the 
recozd, Et fuir cauſa divortii, ed quod dictus Willielmus de Chadde worth car- 
naliter cognoverat quandam filiam dicta Aliciæ Stircheley , antequam iplam 
deſponſavit. 

By the Leviticall degrees it is pꝛohibited, that a man ſhall not uncover the 
— bis wife, and of her daughter, and ſo it is of the reſt of the degrees 


pꝛohibtted. 

By this ad of; 2. H. S. the diboʒce auſ pracontratus was taken awap. where 
the marriage was conſummate by carnall copulatton, ec. but that is repealed, and 
the divozce allowed by the ſtatute of 2. E. G. cap. 23. and 1. El. cap. i. 

The refidue of the ad of 32. H. 8. was repealed by 1. & 2. Phil. & Mar. cap. &. 
and revived 1. Eliſ. cap. i. 

But our chiefe aime and endeavour being to ſet downe in all the parts of the 
Inſtitutes, how the Law at this day Candeth, notwithſtanding the chance and 
alteration of many ſtatutes, and the reveales of divers,and after repeales of thoſs 
repeales, and the reviving of ſtatutes repealed, xc. and having menttoned the di 
bozce caula profeſſionis , it hall be neceCary in this place to declare what the 
Law is at this dap concerning the marriage of E ccleſtaſticall perſons, und to 
that end we will repozt a caſe reſolbed, which concerneth not onelp the point in 
que ſtion, but another matter of great conſequence which . becauſe the rule and dil 
cuCing of both points ſtand in effect upon the ſame ground of ceaſon, we will re- 
late the whole caſe : 

At the Seton of Parliament holden anno 4.Regis Jacobi, upon a bꝛanch of 
an ad made at the firff Seſſion in the firſt peare of his Pajeſties reigne,fo2 con- 
kinuance and reviving of divers ſtatutes, it was enacted, That an ac made in the 
firft peare of Queen Mary, Rat. 2.cap-2.entituled, An a for the repeale of cer» 
tain ſtatutes made in the time of King Edw.6. ſhould ſtand repealed and void, 
two donbts were moved : the firſt concerning the Biſhops , the ſecond —_— 

e 


Of Marrages. 


the lawſulnefe of E ccle ſiaſticall perſons marriages ; the firſt was dibided info 
two queſtions : the one, Whether any Biſhop,made cſpectally ſince the firſt day 
of that firſt Seſſion of Parltament, were lawfull oz no; the other, Whether the 
pꝛoceedings in the 1Bt(hops, oz other Eccleſiaſtitall Courts , being made under 
the name, tile and ſeale of the Biſhops, were warranted by law, Ind the reaſon 
and cauſe of thoſe two doubts was this: By the ſtatute of anno 1.Ed,6.cap. 2. tt 
was enaced, That Biſhops ſhould not be elective, as befo2e that time they hav 
been, but donative by the Kings Letters Patents, Secondly, by the ſatd ac it 
is pzovided, That all ſammons, citations, and pꝛoteſſe in Eccleſiaſticall Courts 
would be made in the name and ſtile of the King , and that their pꝛoceſſe ſhould 
be ſcaled with a ſeale of the Kings armes, tc. And it was ſtrongly urged and en- 
fozced, that this act of . Ed. 6. was now in fozce, and conſequentip, all Biſhops 
made (at the leaſt ſince it became of fozce) by election, ac. and not by donation, 
accozding to the ſatd ad of . Edw.6. are unlawfull, and all their pꝛoceſſe, pꝛotee⸗ 
dings, being in their owne names, tiles and ſeales (where by the ſaid ad they 
ought to have been in the Kings name, and under the Kings ſcale) were all un⸗ 
lawfall, and void. And to pꝛobe, that the ſaid ac of ann» x. Edw. 6. was now 
in fozce, they alledged, that this ac of :.Edw.6. was repealed by the ſatd ac of 
x-Mar. above mentioned, which ac of repeale, being repealed by the ſaid bzanch 
of primo regis Jacobi, conſequently the ſaid ad of 1.Edw.6. was thereby revi- 
ved: foz when an ac of repeale is repealed, the firſt ac that was repealed is revt- 
bed, remoto impedimento reviviſcic ſtatutum, and herewith agreeth the booke 
caſe in 1 5.Ed. 3. tit Petit ion, placit' 2. And this is trac, and cannot be dented, 

The King having underſtanding hereof, and being infozmed of the conſe- 
quents thereof, being matters tending not onely to the infinite pzejudice of his 
ſubjects in caſes of great impoztance /cſpectally, ff any Diocefſe had no lawſull 
Biſhop 0z D2dinarp ) but to the ſcandall and impeachment of his Majeſties ju- 
ſkice not onelp in thoſe pzoceedings , but alſo in adminiſtration of juſtice in cer⸗ 
taine caſes in his Courts of common Law at W eſtminſter, commanded his two 
chiefe Juſtices to conſider of the ſatd objections , and to inſoʒme him of the true 
ſtate thereof, that either the ſcruple conceived might be cleared and ſatisfied, oz 
the inconvenicnce (if any were) timely pꝛobided foz and pzevented ; who upon 
diligent conſideration had of the ſaid ob jeu ton, agreed the Law to be (as the ſaid 
caſe was put as it had been taken, But upon further ſearch and conſideration 
bad, other manifeſt and direct matters were found to ſatisfie and cleare the ſaid 
ſcruple and queſtion, which alter wards was agreed qreſolved accozdinglp by the 
chicfe Baron and other Judges then attending in the upper houſe of Parliament. 
Foz the underſtanding whereol tt is to be obſerved, that the ſatd ad of 1.Edw.6. 
was repcaled by thzee ſeverall ads of Parliament. viz. by the ſald ſtatute of an- 
no 1. Mar. in the whole. 2.by the ad of 1.8 2. Phil. & Mar. cap 8. by ſafftcicnt 
wo2ds, as concerning the name, file, and ſeale of their pꝛoceſſe, xc, And laſtly by 
the ſtatute of 1. Eliſ. cap. 1- the whole ad of 1. Ed w. o. is alſo repealed: foz, Leges 
poſieriores priores conttarias abrogant. And as a man that ts ſtrongly boun⸗ 
den with thzee cozds oz ligaments , albeit one oʒ two of them be untied oz cut 
aſunder remaines bound, not withſtanding by and with the ſecond oz third, which 
remaine firme and untouched; ſo a tatuts repealed by fozce of thꝛee ſeberall ans 
remaines repealed, ſo long as any of them rematne in fozce, albeit one oz two of 
them be made votd: and therefoze although the ad of . Mar. be repealed by 1. re- 
gis Jacobi, pet the other two ads remaining in fozce, the ac of anno primo E.6. 
remaine repealed, 

Firſt therefoze, as to the name tile, and ſeale, ec. in Eccleſtaſficall Courts, it 
is enacted bp 1 & 2.Phil.& Mar.cap. 8. in theſe wo2ds : 

And the Eccleſiaſticall juriſdiction of the Archbiſhops. Biſhops, and D3dt- 
« nartes to bc in the ſame ſtate foz pzocefſe of ſutes puniſhment of crimes , and 
« execution of cenſures of the Church, with knowledge of cauſes belonging to 
« the lame, and as large in thoſe points as the ſald juriſdiction was in anno 
20. Hen. 8. 

By 
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By which clauſe, if the ad of repeale of :-Mar. now repcaled had never been 
made, the act of 1. Ed. 6. as to the name, ftile, and ſeale in Ccclefiafticall pꝛocec⸗ 
dings had been repealed by this latter a of 1.& 2. Phil. & Mar. 

But it was objcced, that the ſad ad of 1. & 2. PHil. & Mar. (which is the ſe⸗ 
cond cozd 02 ligament is repealed by the ad of · Eli. cap. 1. To this it was an- 
ſwered and reſol ved, that this ſecond coꝛd 02 ligament remaines in fo2ce : foz true 
it is, that the ac ol . Eli. repeales the ad of 1. & 2. Phil. & Mar. ſecundum quid, 
but not impliciter; fo2 the ad of . Eli. doth repeale every bʒanch and article of 
1. & 2. Phil. & Mar. other then foz ſuch bzanches as therein be excepted. And af- 
tcrwards, by another bzanch of theſatd ad of 1. E111. it is enacted, That all other 
lawes and ſtatutes repealed, and made void by the ſaid ad of r.& 2. U hic Mar. 
and not in that ad ſpectally mentioned and revived, ſhould ſtand, remaine, and be 
repealed and void. as the ſame were beloꝛe the making of that ad. But the ac of 
1. Ed. 6. (as it hath been often ſaid) ts ſufficiently repealed by the ac of . & 2. 
Phil. & Mar. as to the name, ſtile, and ſeale, ic. and the ad of r.E 9.6. ts not ſpe- 
cfally mentioned and revived by the act of :.E1i!. ſo the ſame remaine repealed by 
the ac of 1.& 2. Phil. & Mar. 

The third ac which clearly repeales and adnulls the ac of 1 E. C. as well foz 
the making £ conſtituting of Biſhops,as fo the name, ſttle,and ſcale of pꝛoceſle, 
is the ac of 1. Ei. cap. i. fo2 that ac doth revive the ad of 25.H.3. cap. 20, and 
farther enacteth that the ſame ſhall Rand in full fozce and effec to all intents con · 
fiructions, and purpeſes. By which ac of 2 5 H. 8. it is cnactedas followeth : 

And that at every avoidance of any Archbiſhopzick.o2 15tſhopzick.the King, 
« bis heires 4 ſucceſſozs mo grant to the Pʒioʒ 4 Covent, oz to the Dean and 
« Chapter a licente under the great Seale.as of old time hath been accuſtomed to 
« pzocced to an election of an Archbiſhop oz Biſhop with a iettcr miutve, contain⸗ 
ing the name ol the perſon which they thall ele and choole, xc. Ind accozding to 
this ſtatute revived by anno 1. U. all Archbiſhops and Biſhops at thts dap be 
made, and if they were made acco2ding to the ad of 1. E · G. they were unlawful. 

And further it is enadcd by the ſaid ac of :. . . Thot every perſon cho» 
« ſen, cleced, inveſt ed. and conſecrated Srehbiſhop oz Biigop , accozding to the 
c fozme and effec of this ac, ic. ſhall doc and execute in every thing and things 
« touching the ſame, as any Archbiſhop oz Biſhop of this Realme, ic. might at 
«« any time heretofoze doe, 

MN hich latter bzanch doth extend to all pꝛoceſſe and pꝛoceedings in E ccleſiaſti⸗ 
call Courts, and that the ſame ſhall be in ſuch ſozt , as the ſame were befoze the 
act of 25 H. 8. and befoze that a, the name, ſtile, and ſcale of their pʒoceſſe, xc, 
were as nota thep be. 

And the ſaid ac of 1. Ei rebibing the ad ot 5. Hen. 8. doth impliedly repeale 
the ad of 1-F4.6. which had repealed 25.H.8. in both the ſald points: ſoz, as by 
repealing of a repeale, the firſt ac is revived ; ſo by reviving of an act repealed, 
the act of repeale is made of no fozce. 

As to the ſecond point, concerning the marriage of Eccleſiaſticall perſons , it 
is to be obſerved, that the intention of the act of repeale of anno 1-regis Jacobi, 
was to repeale the ſtatutes of 2.Ed.6.cap. 2. and 5-E.6.cap. 1 2. concerning the 
marrtage of @ccliftafticall perſons, by which tat .of 5. E... it ts enacted, « That 
« the matrimony ofall and every Pꝛieſt, and other E ccleſiaſticall perſon,ſhall be 
«« adjudged,deemed,and taken foz juſt true, and lawfull matrimony, to all intents, 
* confkructions, and purpoſes,and that all childzen boznc in any ſuch matrimony 
« ſhallbe deemed, and judged to all intents 4 purpoſes to be bozne in lawſull ma- 
« trimony, 4 legitimate, and hereditable to lands, tenements, and hereditaments. 
e and that there ſhall be tenant by the curte ſie, and tenant in do wer. ac. But the act 
of 1 · Mar. repealing the ſaid ſtatutes of . E. concerning Biſhops, as of 2. E. C. 
cap. 2 1. and of 5. E. 6. concerning marrtages of Cccleſiaſticall perſons, and the 
ſtatute of 1. regis Jacobi repealing generally the ſtatute of 1. Mar. tt folioweth, 
that if no other ſtatute had repealed the ſaid act of 1 .E.6. concerning Biſhops, 
but the ſatd act of 1. Mar. then all the ſaid thzee ſtatutes and 5.E.6. had . 
n 
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in fo2ce, when the act of Mar. was repealed ; but other acts repealing :.Edw.6. 
as befoze hath appeared, and no other act repealing the acts of 2.& 5. E. 6. concer- 
ning marrtages, ft followeth, that by the repeale of the ſald act of 1. Mar. the acts 
of 2.& 5-E.6. are of fozce, and that if 1.E-6. remaine repealed, and is not foz the 
cauſes above ſaid revived by the Tatute of r.regis Jacobi. 

And it is to be o* ſerved, that it appcareth in our hookes, that ifa Deacon ozſe: 
cular P2icft had taken wife, the marriage was not void, but votdable, cauſa pro- 
teflionts. and if either party had died befoze divozce , their iſſue had been legitt- 
mate, and ſhould have inherited, oz that Deacons and Pꝛieſts within England 
were not votaries that is, had not vowed chaſtity, But ita Ponk 03 a Nun had 
married befo2e the ſtatutes of 32. H.3.cap. 38. and ot . E. G. cap. 21. and this act of 
5-E-6. the marriage had been (as it was then holden) meerly votd, ſoʒ that they 
had taken a vow of chaſtitp, as it appeareth by our bookes in 5. E. 2. rir' non ha- 
bilir' 25. 19. H. 7. tit baiterd' 33. 21.H-7.39-b. ſoʒ avoiding al which ſcruple, 
the latd acts of 3 . H. 8. 2. E-· G. and 5 E. G. were made. 

There be alſo other divo2ces which declare the marriage to be vold, as a dt- 
bozce c -ula * trivudicatis, where the party hath perperuam impotent iam gene- 
rationis,&c And b cauſa metus, ive duritiæ, allo © cauſa impubertat is: theſe mar · 
rfages are ſaid to be pꝛohtbited by Gods Law, otherwiſe the ſtatute of 3 2. H. &. 
would extend anto them. 
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See the Stat. of 
31. H. S. cap. 5. 


Gen. 2. ver. 24. 
Mat. 19.5. Epheſ. 
5.31, 1 Corin. 
7. 2. &c. Mar 10, 
758. 

* Dyer 2 Eliſ. 
118 b. lib. 5. fol. 
98. Buries caſe. 
b 11.H.4 14. 

ret. Parl. 17. H. 6. 
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See 37. aſſ. p. 11. 
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An Expoſition upon the Statute 
of 2. E. 6. Cap. 8. of Offices. 


— — — 


—5ð — „ 


Here many and divers perſons holding, or that have holden 

lands, tenements, or hereditaments, ſome for terme of yeares, 

and ſome by copy of Court roll, have been expulſed , and put out of 
their termes and holds, by reaſon of Inquiſitions, or Offices founden 
before Eſchetours, Commiſhoners, and other, containing tenures of 
the King in Capite, intitling the King to the wardſhip or cuſtody of ſuch 
lands or tenements; and ſometime intitling the King to the ſame, upon 
attainders of treaſon, felony, or otherwiſe , by . that ſuch leaſes 
for terme of yeares, or intereſt by copic of Court roll of ſuch perſons, 
have not been found in ſuch inquiſitions or offices: after which expul- 
ſion or putting our, the ſaid perſons have been without remedy,for the 
obtaining of the ſaid fermes and holds, during the Kings poſſeſſion 
therein, and can have no Traverſe, Monſtrance de droit, nor other remedy 
for the ſame, becauſc their ſaid intereſt is but a cluttell in the law, or 
cuſtomary hold, and no eſtate of frechold. And alſo, where any per- 
ſon or perſons hath any rent, common, office, tec, or other profit ap- 
render of any eſtate of freehold , or for yeares, or otherwiſe, out of 
fuch lands or tenements, ſpecified in ſuch offices or inquiſitions, the ſaid 
rent, common, office, fee, or profit apprender , not found in the ſame 


office or offices, ſuch perſons are in like manner without remedy to ob- 


taine, or have the ſaid rent, common, office, fec, or profit apprender by 
any Traverſe,or other ſpeedy meane, without 7 and exceſſe charges, 
during the Kings intereſt therein, by force of ſuch inquiſition or of- 


fice. 


M here and in what caſes befoze the ſtatutes ot 34. E. 3. cap 14. and 36. Ed. z. 
cap. i 3. and 8. H. 6. cap. 19. the party grie bed by any office might have had his 
Traverſe, 63 Monſtrans de droit by the common Law, and where he was dzt- 
ven to his petition, and how, and in what manner, and in what caſes the ſubject 
was relie ved by thoſe ſtatutes, And where befoze this ſtatute of 2. E.6. the party 
was put to his petit ion, you map reade in lib. 4. fol. 54,5 J. &c. 24. E. 3. 55. uns 
till the end of the caſe, adding thereunto, that Mich. 34. & 35. Eliſ. it was reſolved 
in the Court of MN ards by the two chiele Juſtices, in the caſe of the Counteſſe of 
Rutland upon conſideration had of the ſaid aus of 34. E. 3. 36. E. 3. & 8. H. s. that 
he in the remainder expectant upon an eſtate taile 02 freehold, oʒ that hath a dzic 
reverſion expectant upon any eſtate of frechold, without any rent oz pzofit , but 
onely fealty, ſhall not traverſe a falſe office finding the dying ſeiſed of ſuch a re⸗ 
mainder oz reverſton : foz theſe ſtatutes give a Traverſe. when the lands are ſef- 
ſed by the King, and the party ouſted thereof; and the ſeiſtn of tenant foz life is 
the ſeiſin of him in remainder 02 reverſion, And the judgement cannot be given, 
Quod manu Domini Regis amoveantur- See Stamf. prerog. 1 3. he in the re- 
verſion map ſue livery, ic. Dyer 14.Eli(.31 9.Sramf.prerog.62.4.b. 


Leaſes for terme of years, or intereſt by copie of Court roll, 8c. ] 
Upon theſe wozds it hath been doubted, whether a tenant by ſtatute * 
p 
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by ſtatute aple, by Llegit, oz Erecutozs that have intereſt in lands by deviſe 
fo2 payment of debts, and the like were within this law, becauſe they are not 
leſſees loꝛ yeares ; but the common opinion is, that theſe intereſts are within 
the purview of this ad: fo2 that they are not onely within the ſame milſchiefe, be- 
ing without remedy, but within the expzeſſe reaſon of this Law,viz. becauſe their 
ſatd intereſt ts but a chattell reall, and all the aboveſatd intereſts are but chattels 
realls, & ratio legis elt anima legis. Lex beneficialis rei confimili remedium 
præſtat. Quæcunque intra rationem legis inveniuntur, intra ipſam legem eſſe 
judicant ur. 

9. H. S. cit. Travers d office 50. A termoz could not traverſe an office by the 
common Law, but it it were found in the office, he might have a Monſtrans de 
droit, and ſo of others that had but chattels realls, 1 2. E. 4.8, 

But nora, though there be a double matter of recoꝛd to entitle the Ring to a 
chattell perſonall, as an attainder, and an office, that the perſon attainted was 
poſſeſſed of a hozſe, the office map be traverſed, 34. H.5.51. .E-4.2-4- 47-E.3.26. 
13. Eg. 8. 1-H.7.tol. becanſe chattels perſonall are bona pericura, and cannot 
abide the delay of a petition. Vid. W. i. cap. 4. that goods w2ecked be in ſafety, 
and kept bythe view of the Sherifes, xc. and pet ſuch as be bona peritura the 
Shertfe, ic. may ſell them within the peare. 

By the wozds of the wzit of diem clauſit extremum, mandamus, &c. the 
Cſcheatour might, accoꝛding to the common Law. ſeiſe, ac. befoze office : but by 
the ſtatute of Lincolne, anno 29.E.1. de Eſcheatoribus, Vet. Mag. Chart. 108. 
and by Artic* ſuper Chart. anno 28.E. 1. cap. i 9. the Eſcheatour, ic. cannot ſeiſe 
befoze office, and pet the woꝛds of the wzits keep their old fozme, Here it appea⸗ 
reth, that the King is intitled by office. 


For remedy whereof, be it enacted by authority of this preſent Par- 
liament, that where any ſuch office or inquiſition is or ſhall be founden, 
omitting ſuch titles, intereſts, or matters, as aforeſaid, that in all ſuch 
caſes, every leſlee, tenant tor terme of yeares, or copiholder,and every 
fuch perſon or perſons that have, or ſhall have any intereſt to any rent, 
common, or profit apprender, for terme of yeares, life, or otherwiſc, 
out of any of the lands, tenements, or hereditaments contained in ſuch 
office or inquiſition, where the King, his heires or ſucceſſors is, or ſhall 
be entituled, as is aforeſaid, to any fach lands, tenements, or heredita- 
ments. ſhall have, hold, enjoy, and perceive all and every their leaſes 
and intereſts for terme of yeares, or by copie of Court roll, rents, com- 
mons, offices, fees, and profit apprender, in ſuch manner, forme, ſtate, 
and condition, as they and every of them ſhould, or might have done, 
incaſe there had been no ſuch office or inquiſition found, and as they 
ſhould or lawfully might, or ought to have done, in cafe ſuch leaſe, in- 
tereſt by copie of Court roll, rent, common, office, fee, or profit ap- 
prender, had been founden in ſuch office or inquiſition: any — „cu— 
ſtome, or uſage to the contrary heretofore uſed in ſuch caſes, in any 
wiſe notwithſtanding. And alſo, where it is or ſhall be founden for the 
King, his heires or ſucceſſors, that the heire or heires of his tenant or 
tenants, is, or ſhall be within age, where in deed ſuch heire or heires is, 
or ſhall be at the ſame time of ſull age, or of a more or greater age, then 
is, Or ſhall be contained within ſuch office. 


q Where any ſuch office or inquiſition is, or ſhall be found, &c. J 
This hath reference to the P2camble, and extendeth not only to offices in caſe of 
wardſhfp by tenure in capite, but to offices upon attainders of treaſon, felony, 03 


otherwiſe, Wherin the generaltty of theſe woꝛds or other wiſe axe to be obſerved. 
Tree Be 


7.11.7.11. 
Vid.g.H.6 27 


Note this firſt 
branch of this 
bencficiall law. 


650 Stat.de2.E.6,Cap.s. 


I ke 2.branch. Be it further enacted by the authority aforeſaid, that in every ſuch 
caſe, ſuch heirc and heires , ſhall and may at his or their very full age, 
or after, proſecute a writ of AÆtue probanda , and ſue his or their 
Liverie, or Ouſter le maine, as his or their caſes ſhall lye, and have the 
profits of his or their lands, tenements , or hereditaments, from the 
time of his or their very full age: any ſuch untrue office or inquiſition, 
or any.law or cuſtome to the contrary in any wile notwithſtanding, 
Alſo where one perſon or moe is or ſhall be founden heire to the Kings 
tenant by office or inquiſition, where any other perſon is, or ſhall be 
heire; or if one perſon or moe be or ſhall be founden heire by office, or 
inquiſition in one County, and another perſon or perſons is or ſhall be 
founden heire to the ſame perſon in another County, or if any perſon 


be, or ſhall be untruly founden Lunatick, Ideot, or dead. 


Her F. E. . 3. Stam. prer. 6 1. b. 21-R.2.livery 4+ 13. H. . 6,7. Caleſtens cafe, 
1. H. 1 · 14. & 28. Bro. tit · Oſce devant Eſcheator 27 40. & ibid. 50. Br. x it. Ira- 
vers de office 47. Kelivey, 7. H. S. fol. 177. 


Or after ſuc a writ of AÆtate probanda , &c. J Oz a commiſſion in the 
natureof an &rate probanda, F. N. B. 257.c.d.c. Regiſt r. 294,295,296. 

Dee a notable pzeſident of an Ætate proband, together with the reaſons of the 
Jurozs, Suff. Hill' 2 5. E. 1. rot. 14. coram rege, Benedict de Blakenhams caſe. 

Dee Rot. Parl. 40. E. 3. nu. 14, 5. where the heire is found of full age, where in 
truth he is within age. 


Alſo where one perſon or more is, or ſhall be found heire to the 


Kings tenant by office or inquiſition, &c. ] This act is generall, and exten- 
zo afl. 8. Dethas well to offices found v1rruce othci1 (whereot there was no interpleader 
Kyway.10-H.5. by the common Law, becauſe a generall livery could not be ſued thereupon but 
Stamf.prer.59.b. (Pectall Itvertes (now and long ſince in uſe) may be ſued upon ſach an office formd 
21. H. 7. fol. 35. virtute officii) as to offices found virtute brevis aut commiſſionis. ä 
The reaſon wherefoze no generall liverp could be (ned at the common Law 
| upon an office found virtuce officii, was, Quia vigilantibus, 
— 131888 for the — of non dormient ibus jura ſubveniunc. And the office, wherenpon 
i6.E.z.liveric 30. .. rexvers 6. Wvery ts to be granted to the betre, ts to be upon an office to 
32. aſſ 28. 50.afl.2.See the juriſdition be found by wztt oz commiiſton at the ſutt of the heire, and the 
of Courts, cap. the Court of Wards. Elcheatoz map retozne an office virtute officii into the Court. 


The 3.branch. Be it enacted by the authority aforeſaid, that every perſon and — 
ſons grieved, or to be grieved by any ſuch office or inquiſition, ſhall 
and may have his or their traverſe to the ſame, immediatly, or after, at 
his or their pleaſure, and proceed to tryall therein, and have like reme- 
die and advantage, as in other caſes of traverſe upon untrue inquiſitions 
or offices founden: any law, uſage, or cuſtome to the contrary in any 
wiſe notwithſtanding. 

Dee the ſtatute of Marlbridge, ca. 16. and the expoſition thereupon. . E. 4.18. 
5-E.4-3,4+ F.N.B.262. 12.E.4-18. 2. H. 6. 3. 8. Hen. 7. 118. 11. H. 7. 3. Vide 
Dyer 5. Mar. 161,162. lib-7.45. in Kennes cafe, this act doth not take away an 
incidents in Law : foz if one hetre traverſe the office of another, he firſt mult have 
an office found foz himlelfe, as there it is reſolved, Vid-36-E. 3 tit · Travers 44- 
12.H.6. travers 45. F. E- 4.4. 1. H. 7. 14. 29. aſſ. 1 3. 43. aſſ. p.20. 32. H 6. tra- 
vers 39. 16. E. 4.4. F. N. B. 262. Stamf prer. 58. Kennes caſe, ubi ſupta, the cauſe 
of this wozd immediate ly to make it cloare that befoze was vexata quæſtio, ſo 
as bp this an interpleader, as the caſe ſhall require, ſhall be immediatly. Fn 

n 
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Ard where it is or ſhall be hereafter untruly founden by office or In- 
quiſition, that any perſon or perſons attainted, or that ſhall be attainted 
of treaſon, felonie, or premunire, is or ſhall be ſciſed of any lands, te- 
nements, or hereditaments, at any time of ſuch treaſon, felonie, or of- 
tence committed or done or any timeafter,whereunto any other perſon 
or perſons hath , or ſhall have any juſt title or intereſt of any eſtate of 
frechold, that then in every ſuch caſe, every perſon and perſons grieved 
thereby,ſhall have his or their traverſe, or Monſtrans de droit to the ſame, 
without being driven to any petition of right: And like remedy and re- 
ſtitution upon his or their title, found or judged for him or them there- 
in, as hath been accuſtomed and uſed in other caſes of traverſe, al- 
though the Kings Majeſtie, his heires or ſucceſſors be, or ſhall be, in 
ſuch caſe intitled to any ſuch lands, tenements, or hereditaments, by 
double matter of record: any law, cuſtome, or uſaec to the contrary in 
any wiſe notwithſtanding. f 


Lib. 4. hol. y. b. the reaſon is notably expꝛeſſed, wherefoze in theſe caſes at 
the common Law the party grieved was put to his petition, See 49. Ed. 3. 11. 
13. H. 4.7. 10. H. 6. 15. 4. E. J. 25. 21. E. 4. 2,3. 4. H. 7. fol. 7. Stamf. prer. 72,73. 
1. E. 5. 8. Pl. com. 480. Rot. Parl. 11. H. 6. nu. 29. John Earle of Somerſets caſe, 
Br · travers de office 51. Vid. 43 aſſ. p. 28. 3 3. H. S. pet ĩt ion Br. 35. 


Shall have his or their traverſe, or Monſtrans de droit to the 
lame, &c. ] ote that the traverſe and Monſtrans de droit are here dif jundive- 
iy divided, and by the ninth bꝛanch of this act, the party that Chall traverſe, muſt 
ſac out one wett oꝛ ſeverall wits of Scire facias, as the caſe ſhall require, and that 
there ſhall be two waits of ſearch granted upon every traverſe , that Chall be pur- 
ſued by vertue oz meanes of this ad. But nora, that P3oviſo extends onelp to 
traverſes, and not to any Monſtrans de droit to be purſued by fo2ce of this ad ei 
ther foz the ſuing out of wzits of Scire facias, 03 that therein wzits of ſearch ſhall 
be granted becanſe the Monſtrans de droit doth cenfefſe and avoid the title of the 
Ring, and the traverſe denteth it, 14. E.4-1 ,7- | 


And further be it enacted by the authoritie aforeſaid,that where any 
inquiſition or office is or ſhall be founden by theſe words, or the like, 
uod de quo, vel de 2 tenementa prædicta tenentur, jurat predit? i gno- 
rant : or elſe founden holden of the King, Per que ſerwitia ignorant, or 
ſuch like; that in ſuch caſe, ſuch tenure ſo uncertainly Gen. De quo, 
vel de quibus tenementa pr «difta tenentur, ignorant, ſhall not be taken for 
any immediate tenure of the King; nor ſuch tenure ſo founden of the 
King, Per que ſervitia ignorant, ſhall not be taken any tenure in capite; 
but in ſuch caſes a Melius inquirendum to be awarded, as hath been ac- 
cuſtomed in old time: any uſage of latter time to the contrarie not- 
withſtanding. 


That where any inquiſition or office is or ſhall be found, &c. ] 
Upon an office found befoze the Eſcheatoz, virtute officii, there lap no Melius in- 
quirendum befo2e this ac ; foz the wozds of ths wꝛit be, Per quandam inquint io- 
nem capt” coram A. Eſchaetore noſtro, &c. de mandato noſtro capt” F. N. B. 255. 
Regiſt. fol. But this ad is general. and giveth it when it is found, virtute of- 
ficti. Vid. S. H. 6. cap. 16. 

Aud de quo vel de quibus, cc. ] Vide 10. H.. 2. b. 13. H. 7 4. 29. Hen. . 
Br. office 58. & 30. H. S. ibid. 59. 

Tett 2 But 
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The 4. branch. 


Stamf prer. 70, 
7 l. ſimile. 


The 5. branch. 


Kelwey 199. 
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The 6. branch. 


The 7. branch. 


Stat. de 2. E. G. Cap. S. 


© But in ſuch caſes a Melius inquirendum to be awarded, &c. ] Vide 
Dyer 1 2-Elif.fol.291. Si ſur le melius terute eſt trove dun common perion in 
certaine, ne beſoigne travers. Dyer 13. E.. fol. c. Si ignoramus ſoit trove 
ſur le melius, ceo ſerra priſe tenure in capite. Iſſint fuit refolve Mich. 3 3. & 34. 
Eliſ. per les 2. chieſe Juſtices in le Court de Gardes. Foz this ac extends not to 
the ſecond inquiſition upon the Melius. And it was then reſolved, that he which 
ſhould traverſe ſach an office, ſhould traverſe, that the land was not holden of the 
King in capite; foz ſo much is implyed in the office, Dyer 5. Mar. 161,162. 

Dyer 13. Eliſ. ubi ſupra , ſi for le melius ſoit trove tenure dun roigne ut de 
manerlo, &c. ſed per quæ fervitia ignorant. This is a tenure by Unighti / ſer⸗ 
vice, as of the Paunoz, Vide pur melius inquirend lib. &. fol. 168. Paris Stough- 
ters caſe, & 5.Mar.Dyer 1 _ 56. that no meins inquirendum is grantable of 
any office found de quo vel de quibus, &c. befoze this ſtatute, 


And be it further enacted by the authoritic aforeſaid, that where it is 
or ſhall be found by any office or inquiſition, that any lands,tenements, 
or hereditaments, are, or ſhall be diſcended, remained, or common to 
any heire within age, and inthe Kings ward, or that ought to be in the 
Kings ward, and that ſuch lands, tencments, or hereditaments are hol- 
den of the King immediately, where in decd the ſame arc , or ſhall be 
holden of ſome other common perſon , and not of the King immedi- 
ately : that in ſuch caſe, ſuch heire or heires ſhall and may have their 
traverſe to the ſame within age, and like remedic and reſtitution upon 
his or their title founden or judged for him, or them therein, as hath 
been accuſtomed and uſed in other caſes of traverſes : any law, uſage, 
or cuſtome to the contraric in any wiſe notwithſtanding. 


J Where it is, or ſhall be found by any office or inquiſition, &c. J 
Note the generality of this clauſe. 


Shall be holden of ſome other common perſon, &c. ] The Lozd 
might traverſe by the common Law. 5.Mar.Dyer 161,162. but the heire could 
not befoze this ad. Vide 1. H. 7. 3. 


Alſo where the Kings Majeſtie by his prerogative ought to have as 
well ſuch lands and tenements as be holden of other perſons, as holden 
of himſelfe immediately, whereof his tenant holding of him in 
chiefe, dyeth ſeiſed, his heire being within age, untill ſuch time as live- 
rie be ſued by ſuch heire, and that the meane lords, of whom the ſaid 
other lands and tenements of ſuch heire be holden, uſed to ſpare the 
rents due to them for the ſame lands or tenements holden of them, du- 
ring the Kings poſſeſſion. And when ſuch heire hath ſued his or their 
liverie they uſe by diſtreſſe , or otherwiſe to compell the ſaid heire to 
pay tothem the arrerages of ſuch rents, for ſuch time as the ſaid lands, 
or tenements were in the Kings poſſeſſion by ſuch minoritic , where 
they ſhould have ſued by petition to the Kings Majeſtic, to have ob- 
tained the ſame out of the Kings hands , if they would have the ſame, 
which is to the 2 detriment, loſſe, and hindrance of ſuch heire and 
heires. For redreſſe whereof, be it enacted by the authoritie of this 
preſent Parliament, that from henceforth ſuch meane Lords, during 
ſuch minoritie ſhall have, receive, and take the ſaid rents by the hands 


of ſuch of the Kings officers, as ſhall be appointed to have, receive, and 
take 
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take the iſſues, revenues, and profits of the ſame lands and tenements 
ſo holden of ſuch meane Lords, during the minoritic and nonage of 
ſuch heire and heires, and untill ſuch heire and heires ſue his or their li- 
verie, and that ſuch hcire and heires, untill ſuch time as he or they ſhall 
have ſued their livcric, or might conveniently have ſued their liverie, 
ſhall be thereof clearly diſcharged. And that ſuch officer or officers, 
thall upon requeſt made, pay the ſame to ſuch meane Lords (they gi- 
ving to ſuch officer and officers a ſufficient acquittance, or acquittances 
tor the receipt of the fame.) And that ſuch payment thereof made with 
_—_— or acquittances thereof ſhewed, ſhall be to ſuch officers a 
ſufficient diſcharge againſt the Kings Majeſtic and his heires, upon his 
or their accompt in that behalfe : Any law, uſage, or cuſtome hereto- 
fore had, or uſed to the contrary hereof in any wiſe notwithſtanding. 


4 Untill ſuch time as liverie be ſued. ] Nota, there be two ſozts of live. 
ries, v12. ltvertes in deed, and livertes in law, Ol liveries in deed there be two 
kinds, t. a generall livery, and a ſpectall livery. Foz a generall livery an office 
milk be found in every County, an tate probanda found and returned in the 
Chancery; a wztt to the Lozd patvie @eale, that the heire is of full age: and 
thereupon a p2tvie ſeale to the Chamberlaine of England to receive his ho- 
mage, ic. which kind of livery is dangerous, tedious, and chargeable. Vid. 44-E- 
3. 1. 12. H.. livery 4. 21. R. 2. livery 5. 1. H. 7. 14. E. 4. 18. 7. H. &. Kelwey 
I 7 5 77. 

There is alſo a ſpeciall livery with a pardon much moze ſafe, ſpeedy and bene⸗ 
fictall toʒ the party, and it may be had upon any office found in any one County. 
and all the reſt to ume in by Certificate , as now the uſe is without tate pro- 
banda, &c. 7. H. S. Kelwey 177. 03 without any office at all, and may be made to 
the hetre within age, 21. E. 2.40. 29. H. 8. livery Br.56- 

By the ſtatute ot . H. 3.cap. 22.power is giben to the Maſfer of the Wards, 
Survepoꝛ, Attozny, and Receiver, oz thzee of them,whereof the Maſter oz Sur · 
veyoz to be one, to grant a generall oz ſpectall lfbery. Whercupon ſome have 
thought, that ſpectall livertes became commonly to be granted; but it appeareth 
by 7.H.8. ubi ſupra. that it was ſo commonly uſed by a good time then paſt. 
Dyer 23. Eliſ. fol. 377. a ſpectall livery is not grantable at this day ex debico ju- 
ſtitiæ. 

If the office bo traverſed, and the King, hanging the traverſe, grant livery, gc. 
the traverſe goeth to the ground, Kelw. 2. H. 8. 157. a. b. 1-H-7.1 2-:7.adjudged, 
See Dyer 23. Eliſubi ſupra, 

13. H.. 6. 7. tit. Trarets, An office is found, that A. died ſeiſed of the Mannoꝛ of 
B. and held the ſame in capite by lanightſ · ſer bite his heire within age ; this office 
is traverſed, that A. infeoffed htm that traverſeth in lee, and traverſe the dying 
ſeiſed : Whereupon the King taketh iCae, and hanging the traverſe, it is found 
by another office. that the ſafd feoffment was by colluſton, and after the iſNue was 
found againſt the King ; whereupon, by the rule of the Court, the party had 
judgement, and an Amoveas manum. Foz the office, found depending the tra- 
verſe,ſhall not gricve the party; foz ſo he might be infinitely vexed: but in à Scire 
fac by the King upon the latter office he ſhall anſwer, ac. an excellent caſe foz the 
benefit and ſpced of them that are dziven to traverſe. Vid-1 1.H-4-tol-S. 13-H-4- 
tit. Travers 16.et 1 3.H-4.rit-Livery 21. 

There be alſo livertes in law as by pardons, either by ad of Parliament, 03 
by Charter under the great Scale to the hetre of the Kings tenant in capite, be 
he within age, oꝛ of full age. But where fome Books ſay, that a pardon of intruſt- 

ons to ſuch an hetre amount in law to a livery, it is ſo to be underſfood , that in 
the pardon there be wozds allo, that the heire map enter, ac. foz a ſpectall * 


* 


23. H. 8. Br. in- 
truhlon 19.21. 
2.1.8.5. K<lw. 
10 H.8.198. 

13 H. 4.3. 

See Dy.r 12. El. 
286. 46 E. 3. 
grant 50. 
34. H. 8. Charte: 
de pardon 54. 
29.H.S$. ibid.; 
16.F.4 tol.1 
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32. H.8 Br. 52. 
Stamt pter. 40. b. 


1 he 8. branch. 


Vid.Dicr . Mar. 
17 5 I 56. 


The 9 branch. 


The to. branch. 


Stat. de 2. E. 6. Cap. &. 


ts no other / but that the heire habear licent iam ingrediend!, &c. 
Note, upon every livery the King bath the value of the laid ſoz halfe a peare, 
but upon an Oulter ic maine the Kings hands be amoved without any p3ofit, xc, 


«7 Uſed to ſpare the rents, &c. ] Not onely rents, but relieſes allo were 
due by the common law, 6. H. 8. 8. 4 E . 24. 29.aſſ. p. 5. 29. E. z. re iefe * 
Vide Br. tit“ Arrerages, p!.1.& 19. F02 though there be a kind of ſuſpenſion of 
rents, ac. by reaſon of the kings poſſeCton ; pet the rents, xc. are due, becauſe the 
pzerogattve of the king doth no man w3ong, 1 3 E-4.5-&c. 


Provided alwaies, and it is enacted by the authoritic aforeſaid , that 
this act, or any thing thercin contained, ſhall not in any wiſe extend to 
any inquiſition or office taken or founden, at any tune before the twen- 
ticth day of March next coming: nor to hinder, prejudice, or take away 
the title, intereſt, or poſſeſſion of our Soveraigne Lord the King, or of 
any other perſon or perſons growne, or commen by vertue, mcane, or 
occaſion of any inquiſition or office taken , or found before the ſame 
day; but that as well our ſaid Soveraigne Lord the King, as all other 
perſon or perſons , having any title, intereſt, or poſſeſſion by vertue, 
meane, or occaſion of any inquiſition or office found before the ſame 
day, ſhall, and may have, hold, and enjoy the ſame in like manner and 
forme, as though this act had never been had or made: any thing in the 
ſame act to the contrary in any wiſe notwithſtanding, 


Provided alſo, and it is enacted by the authoritie aforeſaid. that in all 
ſuch caſes, as any perſon or perſons ſhall be enabled by this act to have 
any traverſe, and ſhal! purſue his or their traverſe , that then he or they 
that ſhall purſue ſuch traverſe , ſhall ſue one writ, or ſeverall writs of 
Scire facias (as the caſe ſhall require) againſt all and ſingular ſuch per- 
ſon and perſons, as ſhall have intereſt by the King,or by his patentee or 
patentees,in like manner and form as is requiſite upon traverſes, or peti- 
tions heretofore purſued. And that in every ſuch Scire facizs the paten- 
tees, or other defendants ſhall have like plees and advantages, as they 
had in any Scire facias, before this time awarded againſt any patentee in 
any caſe of petition. And alſo, that upon every traverſe that ſhall be 
purſued by vertue or meane of this act, in ſuch caſe as the partie or par- 
tics that ſhall purſue any ſuch traverſe, ſhould, by the order of the com- 
mon Lawes of this Realme , have been put to ſue by petition to the 
King, there ſhall be two writs of ſearch granted in manner and forme, 
as like writs have been granted upon petitions made to the King. 


Shall be enabled by this Act, &c. ] Yereof ſomewhat bath been ſpo- 
ken in the fourth bzanch, Vid. 5.E- 4. 3 

Nota. in many caſes two matters of recoʒd with neceCary aberrements ſhall 
amount to an office, but thereupon a Scire tac' is to be granted, wherein the par · 
tie may fraverſe any of the matertall averrements, 4c. 21. aſſ.p. 36. 1. E. z. live- 
rie. Jo. aſſ. 45. 50 aſſ. 2. 2. E. 3. Io. b. but becanſe ſuch recoꝛds amounting are 
not within any bzanch ol this ac, we will ſpeak no farther of them, 


Provided alſo, and it is enacted by the authoritie aboveſaid, that if 
after any judgment ſhalbe given upon any traverſe that ſhalbe tendred, 


or ſued by vertue or mean of this act, it ſhal appear by any matter of +1 
cord, 
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cord, that the King hath any other former title, right, or intereſt to the 
mannors, lands, tenements , or other hereditaments mentioned in the 
ſame traverſe, that then the ſame title, right, and intereſt ſhall be ſaved 
to the King, the ſaid traverſe and judgement thereupon given, in any 
wile notwithſtanding. 


90 Upon any traverſe. ] This extendeth not to a Monſtrans de droit to be 
purſacd upon this ſtatute. 

This P2oviſo was added /foz that this act gave a fraverſe , where none was 
at the common Law, and that it ſhould be judged foz them, foz whom it was 
found, ic.) leſt the judgement,being warranted by authozity ol Parlfament,ſhonld 
bind any ſo2zmer right the King had; and that appeareth alſo by the conclufion of 
this bzanch, viz. ! he (aid rraverſe and judgement thereupon given not with- 
11anding : but it ſcemeth to be abundans caurela, fog the judgement upon a fra- 
verſe ts, Quod manns Domini Regis amoveantur, & poſſeſſio reſtituatur to him 
that traverſeth ſalvo jure, &c. 

It is to be obſerved, that there be certaine Reco2ds which intitle the King,that 
by law are not traverſable ; in which caſes , though the King be entituled but by 
ſingle matter of reco2d, pet the party grieved is put to his petition , and cannot 
be holpenby traverſe.oz Mon(trans de droic. As taking one example foz manp: 
King Henry the fourth recovered in the Kings Bench in a Quare impedit a- 
gainſt the P3ztoz of T. the pꝛeſentation to a Church, and had a twztt to the 15t- 
ſhop, and his Clerke received, ic. where in truth the P2io2 never knew of the 
ſait, noꝛ was ſummoned, attached, oz viſtrained by the Sheriſe; and thereupon 
the Pzfoz moved the Court of Kings Bench to grant a wzit,to cauſe to come be: 
foze them the Summoners, the Pledges, and Painpernozs upon the deſtreſſe 
to be examined in this matter. And in this caſe five points were reſolved by 
Gaſcoigne chicfe Juſtice, and the Court, viz. firſt, that the Pꝛioʒ was dziven to 
his petition in nature of a wait of decett, albeit in this caſe the King recovered in 
auter droit. „. That if a common perſon had recovered, the Defendant had 
been dꝛiven to his o2intnall wꝛit out of the Chancery, and could not p2oceed up⸗ 
on any judictall pꝛoceſſe out of this Court, 3. That if the concluſton of the pett- 
tion be, that the King ſhould command the Court of Kings Bench to pꝛoceed to 
the examination, c. then without any wzit out of the Chancery, the Court may 
pꝛoteed to the examination. . But if the petition doth conclude generally, that 
the King: ſhould doc right, then the P2toz ſhould be dziven to his oziginall out of 
the Chancery. 5-Zhat befoze ſuch wait be granted, the P2ioz upon a commil⸗ 
ſion out of the Chancery, ought to have his right found by enqueſt. 

But ſeeing our ſtatute extendeth to offices found by wit, commiſſion , oz cx 
officio, and not to other reco2ds, we will (peak no further of them. 

ine advice to ſuch as ſhall traverſe by fo2ce of this act, is, that in the induce⸗ 
ment to the traverſe, they alledge their owne title (which they ought to doe; fo 
no man ſhall have the lands out of the Kings hands, without making a title) juſt⸗ 
ly and truly: Foz the Attoznep generall foz the King map either take fue upon 
the traverſe, oꝛ by the Kings pzerogative upon the title of the party, that traver- 
ſcth at his chotce. 

It is a maxime in Law, that whenſoever any man is by any office fraverſable 
amo ved from his poſſeſſion, that he muſt traverſe the office in the Court, where 
the office is returned. Df houſes and lands, which doe lye in liverp and where- 
of there is manuall occupation, and p2ofit pꝛeſently taken, the party by finding 
of the officc is out of poſſeſſion ; but of rents,villeins,commons, advowſtons,and 
other tnheritances incozpozeall which lye in grant, the owner ts not out of poſſeſ- 
ſion (be they appendant, oz in groſſe by the finding of an office : and therefoze 
in any info2matton oz aa ion bzought by the King foz the ſame, the party map tra- 
verſe the office in that Court, where the infozmation oz action is bought foz 


the King, 
Wong And 
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go. aſſ. 2. Stamf. 
rei 54. b. 


Stat. de 2. E. 6, Cap.s. 


And in all caſes, when the King is not in poſſeſſion by the office, and he ob: 
taine not poſſeſſion within the peare after the office found, then cannot the King 
ſeize without a Scire facias. 

We have taken this ſtatute of 2. E. 6. into our conſideration, the rather, ſoʒ that 
Juſtice Stam ford wzote his Treatiſe upon the p2erogative / wherein he letteth 
fozth the common Law) befoze this ſtatute of 2. E. o. by which ſtatute the ſubjea 

is relie ved in many things, which lap hea bie upon him, when Juſtice 
Stamford wʒote; our chieteſt endeavour being, that tt may 
be knowne how the Law ſtandeth at the edition 
of this ſecond and other parts of 
the lyſtitutes. 


Sees 


An IL xpoſition upon the Statute of 22.4.8 Cap. 5. 
concerning the repairing of decayed Bridges in High- 
wates, and by whom. 


— IIS 


BE it enacted by the King our Soveraigne Lord, and the Lords Spi- 
rituall and Temporall , and the Commons in this preſent Parlia- 
ment aſſembled, and by authoritic of the ſame , That the Juſtices of 
Peace in every Shure of this Realme, Franchiſe, Citie, or Borough, or 
foure of them ar the leaſt, whereof one to be of the Quorum, ſhall have 
power and authoritie to enquire, heare, and determine in the Kings ge- 
nerall ſeſſions of peace, of all manner of annoyances of Bridges broken 
in the high-waies,to the damage of the Kings liege people, and to make 
ſuch proceſſe and paines upon every preſentment afore them for the re- 
formation of the ſame, againſt ſuch as owen to be charged for the ma- 
king or amending of ſuch Bridges, as the Kings Juſtices of his Bench 
uſe commonly to doe, or as it ſhall ſeem by their diſcretions to be ne- 
ceſſary and convenient for the ſpeedy amendment of ſuch Bridges. 

And where in many parts of this Realme it cannot be knowne and 
proved what Hundred, Riding, Wapentake, Citie, Borough, Towne, 
or Pariſh, nor what perſon certain, or bodie politick, ought of right to 
make ſuch Bridges decayed, by reaſon whereof ſuch decayed Bridges, 
for lacke of knowledge of ſuch as owen to make them, forthe moſt 
part, lye long without any amendment, to the great annoyance of the 
Kings ſubjects. 

For the remedy thereof, be it enacted by authoritie aforeſaid, that in 
every ſuch caſe the ſaid Bridges, if they be without the Citie or Towne 
corporate, ſhall be made by the inhabitants of the Shire or Riding. 
within the which the ſaid Bridge decayed ſhall happen to be: And it 
it be within any Citie or Towne corporate, then by the inhabitants of 
every ſuch Citie, or Towne corporate, wherein ſuch Bridges ſhall hap- 
pen to be. And if part of any ſuch Bridges fo decayed happen to be in 
one Shire, Riding, Citie , or Towne corporate, and the other part 
thereof in another Shire, Riding, City, or Town corporate; or if part be 
within the limits of any Citie, or Towne corporate, and part without; 
or part within one Riding, and part within another: that then in every 
ſuch caſe the inhabitants of the Shires, Ridings, Cities, or Townes cor- 
porate ſhall be charged, and chargeable to amend , make, and repaire 
ſuch part and portion of ſuch Bridges ſo decayed , as ſhall lye and be 
within the limits of the Shire, Riding, Citie, or Towne corporate, 
wherein they be inhabited at the time of the ſame decaies. 

And be it further enacted, that in every ſuch caſe, where it cannot be 
knowne and proved what perſons, lands, tenements, and bodies poli- 
tick owen to make and repaire ſuch Bridges, that for ſpeedy reforma- 
tion and amending of ſuch Bridges , the Juſtices of Peace within the 
Shires or Ridings , wherein ſuch decayed Bridges been out of Citics 


and Townes corporate; and if it be within Cities or Towns corporate, 
VVVV then 
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then the Juſtices of Peace within every ſuch Citie, or Towne corpo- 
rate, or foure of the ſaid Juſtices at the leaſt, whereot one to be of the 
Quorum, {hall have power and authority within the limits of their ſeve- 
rall commiſſions, and authorities, to call before them the Conſtables ot 
every Town and Pariſh,being within the Shire, Riding, City, or Town 
corporate, as well within liberty, as without, whercin ſuch Bridges, or 
any parcell thereof ſhall happen to be, or elſe two of the molt honeſt 
Inhabitants within every ſuch Towne or Pariſh inthe ſaid Shire, Ri- 
ding, City, or Towne corporate, by the diſcretion of the ſaid Juſtices 
of Peace, or foure of them at the leaſt , whereof one to be of the Quo- 
rum : And at, and upon the apparances of ſuch Conſtables, or Inhabi- 
rants, the ſaid Juſtices of Peace, or foure of them,whereof one to be of 
the Quorum, with the aſſent of the ſaid Conſtables,or Inhabitants, ſhall 
have power and authority to taxc, and ſet every Inhabitant in any ſuch 
City, Towne or Pariſh, within the limits of their commiſſions and au- 
thorities, to ſuch reaſonable aide, and ſumme of money, as they ſhall 
thinke by their diſcretions convenient and ſufficient for the repairing, 
re-edifying, and amendment of ſuch bridges, and after ſuch taxation 
made, the ſaid Juſtices ſhall cauſe the names and ſummes of every par- 
ticular perſon ſo by them taxed, to be written in a roll indented. And 
ſhall allo have power and authority to make two Collectors of every 
Hundred, for collection of all ſuch ſummes of money, by them ſet and 
taxed, which Collectors receiving the one part of the fad roll inden- 
ted under the ſcales of the ſaid Juſtices,ſhall have power and authoritie 
to collect and receive all the particular ſummes of money therein con- 
rained , and to diſtraine every ſuch Inhabitant, as ſhall be taxcd, and 
refuſe payment thereof, in his lands, goods, and charrclls, and to fell 
ſuch diſtreſſe, and of the ſale thereof retaine and perceive all the money 
taxed , and the reſidue (if the diſtreſſe be better) to deliver to the 
owner thereof. And that the ſame Juſtices , or toure of them, within 
the limits of their commiſſions and authoritics , ſhall alſo have power 
and authoritie to name and appoint two Surveyors, which ſhall ſce 
every ſuch decayed bridge repaired , and amended from time to time, 
as often as need ſhall require, to whoſe hands the ſaid Collectors ſhall 
pay the ſaid ſummes of money taxed, and by them received: And that 
the Collectors and Surveyors, and every of them, and their executors 
and adminiſtrators, and the executors and adminiſtrators of them, and 
every of them , from time to time ſhall make a true declaration and 
accompt to the Juſtices of Peace of the Shire, Riding, Citic, or Town 
pc) En ER they ſhall be appointed Collectors or Surveyors, or 
to foure of the ſame Juſtices, whereof one to be of the Quorum, of 
the recciprs, payments, and expences of the ſaid ſummes of money: 
And if they, or any of them refuſe that to doc, that then the ſame Juſti- 
ces of Peace, or foure of them, from time to time by their diſcre- 
tions, ſhall have power and authoritie to make proceſſe againſt the ſaid 
Collectors and Surveyors , and every of them, their executors and 
adminiſtrators , and the executors and adminiſtrators of every of 
them, by attachments under their ſeales returnable at the gene- 
rall Seſſions of Peace: And if they appeare , then to compell 
them to accompt, as is aforeſaid , or elſe if they, or any of 122 
refuſe 


Of Bridges, 
refuſe that to doe, then to commit ſuch of them as ſhall refuſe, to ward, 
there to remaine without baile or mainpriſe, till the ſaid declaration and 
accompt be truly made. 

And where any Bridge or Bridges lien in one Shire or Riding, and 
ſuch perſons inhabitants, bodies politick, lands or tenements, which 
owen to be charged to the making and amending of ſuch Bridges, lien 
and abiding in another Shire or Riding, or where ſuch Bridges been 
within any Citie, or Towne corporate, and the perſons inhabitants, 
bodies politick, lands or tenements, that owen to make or repaire any 
ſuch Bridges, lien and been out of the ſaid Cities and Townes corpo- 
rate: Be it enacted, that in every ſuch caſe, the Juſtices of Peace of the 
Shire, Citie, or Towne corporate, within the which ſuch decayed 
Bridges, or any part thereof ſhall happen to be, ſhall have power to en- 
quire, heare, and determine all ſuch annoyances , being within the li- 
mits of their commiſſions or authorities. And if the annoyance be pre- 
ſented , then to make proceſle into every Shire within this Realme a- 
gainſt ſuch as owen to make, or amend any ſuch Bridges ſo preſented 
before them, to be decayed, to the annoyance and let of the paſſage of 
the Kings ſubjects, 1 to doe further in every behalfe in every ſuch 
caſe, as they mought doe by authoritie of this Act, in caſe that the per- 
ſons or bodies politick, lands or tenements, which owen to be charged 
to the amending or making of ſuch Bridges, or any part thereof, were in 
the ſame Shire, Riding, Citie, or Towne corporate, where ſuch annoy- 
ance ſhall happen to be. And that all Sherifes and Bailifes of Libertics 
and Franchiſes,ſhall truly ſerve and execute ſuch proceſſe, as ſhall come 
to their hands from the ſaid Juſtices of Peace, afore whom any preſent- 
ment ſhall be had for any ſuch annoyance, according to the tenour and 
effect of the ſaid proceſſe to them directed, without favour, affection or 
corruption, upon paine to make ſuch fine as ſhall be ſer upon them, or 
any of them, by the diſcretion of the ſaid Juſtices. 

Provided alway, that this Act, nor any thing therein contained, be 
not prejudic iall to the liberties of the five Ports, or members of the 
ſame, and for reformation of annoyance of Bridges within the ſaid 
ports and members. 

Be it enacted by authoritie of this preſent Parliament, that the War- 
den, Maiors, and Bailiffes elected, and Jurates of the ſame Ports, and 
every of them, have power and authoritie to enquire, heare, and deter- 
mine all manner of common annoyances of Bridges within the ſame 
ports and members, and to make ſuch proceſſe, paines, taxations, and 
all other things within the ſame ports and members, as the Juſtices of 
Peace may doe in other Shires, or places out of the ſame ports, by 
vertue and authoritie of this preſent Act in every behalfe. 

And be it further enacted by the authoritie aforeſaid, that the Juſti- 
ces of Peace, or foure of them, ſhall have full power and authoritie to 
allow ſuch reaſonable coſts and charges to the ſaid Surveyors and 
Collectors, as by their diſcretions ſhall be thought convenient. : 

For as much that albeit Bridges decayed were amended and repai- 
red, according to the tenour of this Act, yet nevertheleſſe, if ſpeedy 
remedy for the amendment of the waies next adjoyning to every of the 

ends of ſuch Bridges, ſnould not be had and made, the Kings ſubjects 
g VVVV 2 ſhould 
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ſhould take little or none availe or commoditic in any parts of this 
Realme by the making of the Bridges: In conſideration whereof, be it 
enacted by the King our Soveraigne Lord, and the Lords Spiritual 
and Temporall , and the Commons in this preſent Parliament aſſem- 
bled, and by the authoritic of the ſame, That ſuch part & portion of the 
high-waies in every part of this Realme, as well within Franchiſe, as 
without, as lyc next adjoyning to any ends of any Bridges within this 
Realme, diſtant from any of the ſaid ends, by the ſpace of three hun- 
dred foot, be made, repaired , and amended as often as need ſhall re- 
quire. And that the Juſtices of the Peace in every Shire of this Realm, 
Franchiſe, Citie, or Borough, or foure of them at the leaſt , whereof 
one to be of the Quorum, within the limits of their commiſſions and au- 
thoritics, ſhall have power and authoritie to enquire, heare , and deter- 
mine in the Kings gencrall Seſſions of peace, all manner of annoyances 
of and in ſuch high-waies, fo being and lying next adjoyning to any 
ends of Bridges within this Realme , diſtant from any of the ends of 
ſuch Bridges, three hundred foot, and to doe in every thing and things 
concerning the making, repairing , and amending of ſuch high-waics, 
and every of them , in as large and ample manner as they might and 
may doe, to and for the making, repairing,and amending of E 
vertue and authoritie of this preſent Act. 


Befoze we enter into the expo ſitton of this ad, we will take info conſidera- 

Pons ſignificat omne quod ſuper aquas tion, ſoʒ a neceflary introdua ton thereunto, what the com- 
tranſimus, unde ponticulus. mon Law was concerning the reparation of decaped 
Nu Tadcaſtcr habet muſis aut ca mine digniam, * bzidges in thzee points: Firſt, who were to repatre the 
Preter maeni fice ſtruct um ſme flumune fonte. ſame 22 what was the teme dy fo2 the reparation thereof: 


Vidit & ſcripſit poeta in æſtate. 3.befoze what Judges, 

44 E-3-31- As to the firſt ſome perſons ſptrttuall oz tempozall,inco2pozate,o2 not intoꝛpo⸗ 
z1.E.4.tol.45. x ate, are bound to repaire bzidges rat ione tenuta ſuæ tecrarum,, five tenemen- 
H. 7.3 torum, &c. ſome rat ione prxicriptionis tantum, rat ione tenuræ, by reaſon that 


they and thoſe, whoſe eſtate they have in the lands oz tenements are bound in re- 
a 8117. b. [ped thereofto repaire the ſame: * but they which have lands on the one ſive of 

the — oz on the other, oz on both, are not bound of common right to repaire 

the ſame, 
b Regiſt. 268.3, b Jfa man, which holdeth an hundzed acres of land, onght to rpatre a bʒidge 
F.N.B.z35.b. bp the tenure of them, if he foz example alien twenty acres of them to one, and ten 

to another, and alter one of them is onely upon a pꝛeſentment found thereof, di 

ſtrained to repatre this bʒidge, he ſhall have a ſpeciall wꝛit de onerando pro rata 

port ione, & ſic de ſimilibus. 

| Ratione przicripticnis tantum, but herein there is a diverſity between bodies 

rs 1 *.v. poltticke oꝛ cozpozate, ſpirituall oz tempoꝛall. and natucall perſons: Foz bodies 
9: 21. Politicke 02 cozpozate  ſptrituall oz tempozall, map be bound by uſage and pꝛe- 
Prior of Maki. [crtptton onlp, becauſe they are locall, and have a ſucceſſion perpetuall: but a na- 
us coſe. 10.E 4. turall perſon cannot be bound by ad of his Anceſter, without a lien, oz binding, 
A b. in Scir” and aſſets. 
ta 19.H.6-75- 4 Nota, f a Biſhop 03 P3ioz, 4c. hath at once oz twice of almes repaired a 
d 10.F.3.:8,:9. bldge, it bindeth not (and pet is evidence againſt him, untill he pzove the con- 
27. aſſ. pl. 8. trary) but if time out of mind, they and their pzedeceſſozs hae repaired it of 
44-E.3-3:1- glmes, this (hall bind them to it. De pontibus & calcetis fractis in omnibus 
* Cap. Ins. tranſitionibus quis ea reparate, & ſuſtentare debet. 


M.13-E-3-49.73- But admit none at all were bounden to the reparation of the bzidge , how 


74. in libro mco, 


the Abbot of S. Auſtins caſe. e Paſch. 10. E. 3. 28. 29. in the Maſt.of Leonards caſe, Vid Regiſt. 192. 2.E. z-co- 
ron. 147. 14. E. 3. ſtat. 1. cap. 4. where the whole County is amerced. 
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then 2 and by whom ſhou!d it be repaired by the common Law The anſwer 
is, That the whole Cointy, that is, the Jnhabitants of the County o; Shire, 
wherein the bzidge is, ſhall repatre the ſame ; foz of common right the whole 
2 mult repatre it, becauſe it is foz the common good, and eaſe of the whole 
ounty, 

It a bzidge be within a Franchiſe, thoſe of the Franchiſe are to repaire it. If 
the b2idge be part within a Franchiſe, and part within the Gildable , ſo much as 
is within the Franchiſe wall be repatred bp thoſe- of the Franchiſe ; and ſo much 
as is within the Gitdable, by thoſe ol the O ildable. And ſo it is, if it be in two 
Counties, mutatis mutandis. 

Ita man make a bꝛidge foz the common good of all the ſubjects, hee is not 
bound to repatre it; foz no particular man is bound to reparatton of bꝛidges by 
the common Law, but ratione tenuræ, oz præſcript ionis. 

As to the ſecond the remedp was, if it were a p2ivate bztdge : as fo a Mill 
which A. was bound to maintaine , over which B. had a paſſage, xc, if the bꝛidge 
were in decay, B. might have his w2it de ponte reparando. But if the bzidge 
were foz the publicke, at. the remedy was by pzeſentment at the ſuit of the U ing, 
foz avoiding of multiplictty of ſuits, 

As to the third, this pzeſentment might be at the common Law befoze the 
Juſtices of the s Kings Bench, oz befoze b Juſtices in E ire, oz * Commiſſio- 
ners of Oter and Terminer,o2 befo2e the Sherife by commiſſion , oz * wait in 
nature of a commiſſion. But as to the Sherife, his power to take inditements. 
by fo2ce of any ſuch wztt oz commiCion in the nature ofa commiſſion , is taken 
_— the ſtatute of 8. E. 3 cap. 9. But it map be pꝛeſented in the ® Turne 
0; . 

See the ſccond part of the Inſtitutes, Mag. Chart. cap. 1 5. Nulla villa nec li- 
ber homo diitringatur facere pontes, &c, nth qui ab antiquo & de jure facere 
conſueverunt tempore regis Henrici avi noſtti. 

Foz Pontage, Vid. the ſecond part of the Inſtitutes, Weſtmin' i. cap. 31. W. 2. 
cap. 25. 3. E. 3. aſſ. 445. 35. H. G. 29. h. per Forteſcue, Pl. Com. 334407. Vide 
13. H. 4 17. F. N. B. 178. f. F et · lib. q. cap. 1. Vid. 1. H. &. cap. 9. 39. El. cap. 24. 

Pontage is a toll oz contribution foz ropatre of bzidges. See a reaſonable 
— therefoze 39. Eliſ. cap. 24. Dee allo of Poentage, lib. 8. fol. 46. b. John 
Webs caſe. 

It appeareth in our Bookes , that befoze bzidges were made how often de⸗ 
faults were ſaved, and delayes had per cretance del ewe, bp encreaſe of waters. 

None can be compelled to make new bzidges, where never any were befoze, 
but by ac of Parlfament, 

The law befoze the Conqueſt was, O ppida ponteſque poſthac inſtauran- 
tur. And againe, Qui penſionem ad oppida ponteſre reficiendos de negabit, mi- 
litiamve ſubterfugerit, dabic is regi ti Anglus fuerit) 26. ſol ĩdos, &c. 

Now having conſidered what the common Law was concerning the repara⸗ 
tion of bzidges, we will peruſe the parts of this ad of 22. Hl. 8. which may be dt- 
vided into eight bzanches. 

1, That o Juſtices of Peace, 03 any foure oʒ moze of them, whereof one to be 
of the Quorum, at the Kings generall Seſſion of peace, ſhall have power and au- 
nile (which conſiſteth in theſe foure things firſt to enquire , heare and deter 
mine. 

2, Whereof - of all manner nuſances of bzidges bzoken in the high waies, to 
the damages of the Kings liege people. This extendeth only to common bzidges 
in tho Kings high ⸗ wales. where all the Kings liege people have, oz may have 
paſſage , and not to pzivate bzidges to Pills, oz the like. And therefoze the in- 
ditement upon this ſtatute ſaith, Quod v pons publicus & communis ſitus in alta 
regia via ſuper flumen, ſeu curſum aquæ, &c. 


3. In what place - In every Shire of this Realme, Franchiſe, Citie, 0z Bo- 


rough, 


But thts is to be under ſtood, reddendo ſingula ſingulis, that is to ſap, — 
everp 
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14. E- z. tit. Barre 
276. he Biſhop 
ot Che ſters cal. 


/ Regiſt. 154 a. 
F N. B 127. e. 


8 H. 7. 5. 


Regiſt. 153,154. 
F. N. B. 127. d. 


g 21.E 3.54 
43. fl. 37. 

„ 3. E. 3. aſſ. 345. 
27 aſſ. p. 8. 
33. afl. p. 10. 
38. aſſ. p. 15. 
22. E. 3. 1. 

4 14. E. 3. barie 
275 
Fitz. N. B. fol. 
176. e. 

m 29. E. 321. 


5. F. 3.2. 7. H. 4. 
3 &c. 


39. Eliſ. cap 24. 
43-Elifecap-16- 
9-H.5.cap.1 2+ 
H.6.cap.28. 
3.Jac.cap-24 
u Inter leges Ca- 
nuti regius, ca. 10. 
& 62. 


The ficſt branch. 
0 Juſt. of Peace 
have power to 
enquire of Nu- 
ſances, &c. in 
high-waics,by 
the ſtatutes of 

2 Mar. cap. 3. 
5.Flik.cap.13. 
18 Eliſ. cap. 
Pons à pen- 
dendo, quia tan- 
quam in acre 
pendet. 
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every Shire oz Connty where there be foure 02 moze Juſtices of Peace, where: 
of one oz moꝛe is of the Quorum. 2,Franchilc, where there be foure oz moze 
Juſtices of the Peace, and one oꝛ moze of the Quorum. 3. Citie, where be foure 
02 moze Jufkices of the Peace, and one oz moze of the Quorum. 4. Oz Bos 
rough, where there bc foure 0z moze Juſtices of the Peace, and one oz moze of 
the Quorum, and where they keep generall Sefſions of the peace foz ſuch Fran- 
chiſes, Cities,oz Bozoughes ; but foz want thereof, the Juftices of Peace of the 
County ſhall enqutre. But if the Franchiſe, Citic, oꝛ Bozough be a County 
of it ſelfe, and have not foure 03 moze Juffices of Peace, whereof one oz moze 
is of the Quorum, no other Juſtices of Peace of any other Shire oz County, 
have any power by this ad to enquire of, hear and determine the decay of bztdges 
there, bat ſuch decay muſt be refozmed by ſuch remedies (befoze ſpecified) as the 
common Law did gtve ; therefoze it was' neceſarp to be knowne what the com · 
mon Law was befoze the making of this ſtatute, 

4. Such pꝛoceſſe they are to make upon everp pzeſent- 


This whole branch, divided into tlicſe * 

parts, extendeth only, where ſuch as owen to ment afoze them, foz refozmation of the ſame , * againff 
be charged for making or amending of ſuch ſuch as owen to be charged foz the * making 02 amend: 
bridges arc know ne, and preſented. ing of ſuch bzidges , as the Juſtices of his Pajeſtics 
2 If the whole bridge be decaycd,&c, it muſt Bench aſe commonly to doe, oz tt ſhall ſeem by their dt- 


be made againe, and re-edified. ſcretions tobe neceſſary and convenient foz the ſpeedy 


The 2 and 3. 
branches. 


* This was ad- 
ded for York- 
ſlure, wherein 
there are Ri- 
dings. 


Sec the Statute of 
23. H-· S. cap. 2. 
concerning ma- 
king of Gaolcs. 

* Vid.lib.s. fol. 
66,67. Jeffreyes 
caſe. ibid. fol. 64. 
in Clarkes caſc. 
Vid.z.Jac.ca-2 3+ 


amendment of ſuch bzidges. 

Having pꝛobided remedy againſt ſuch as owen to be charged foz the making 
oz amending of ſuch bzidges, ac. The ſecond and third bzanches doe pꝛobide moze 
ſpeedy remedy, where it cannot be knowne oz pꝛobed what Hundzed, Riding, 
Wapentake, Citie, Bozough, Towne oꝛ Pariſh , oz what perſon cerfaine, oz 
body poltticke ought of right to make ſuch bztdges decaped, ec. how the ſame ſhall 
be repaired, And theſe bzanches doe conſtſt on thzee parts. 

1, Chat in ebery ſuch caſe the ſaid bzidges (if they be without City 02 Towne 
cozpozate) ſhall be made by the Inhabitants of the Shire oz Riding, within 
which the latd bzidges decayed ſhall happen to be. 

2. And il they be within a City oz Towne cozpozate, then by the Inhabitants 
of everpſuch City oz Towne cozpozate. 

3. And if part of anp bʒidges ſo decayed be within Shire, Riding, Citie, oz 
Zowne cozpozate, oz if part be within the limits of any City, oz Towne co2- 
pozate, and part without, oz part within one Riding, and part within another, 
that in every ſuch caſe the Anhabitants of the Shires , Ridings, Cities, oz 
Townes cozpozate ſhall be charged and chargeable to amend, make, and repaire 
ſuch part and poztion of ſuch bzidges ſo decayed, as ſhall lye and be within the li⸗ 
mits of the Shire, Riding, City, oʒ Towne cozpozate, wherein they be inhabt- 
ted at the time of ſuch decapes, By this part the law is declared by whom ſuch 
decaped bzidges in any Shire, Riding, City, oz Towne cozpozate ought to be 
repatred : A neceſſary clauſe to be added, foz that ſach decayed bzidges may not be 
within the remedy of the fourth bzanch pet the law (who are chargeable) being 
— the remedy ſhall be by the courſe of the common law which befoze 


That the Inhabitants of the ſaid Shires, &c.] The perſons to bee 
charged by this act are compzebended under this only wozd | Inhabirants;) which 
woꝛd is needfull to be explained, being the largeſt wozd of this kind. 

Firſt, although a man be dwelling in an houſe in a fozratgne County, R ding, 
City, oz Towne cozpozate , pet if he hath lands oz tenements in his owne poſ- 
ſeſſion and manurance in the County, Riding, City,02 Towne cozpozate, where 
the decaped bzidge ts, he is an inhabitant, both where his perſon dwelleth , and 
where he hath lands oz tenements in his owne poſſeſſion within this ſtatute, 
Nota, Habiratio dicitur ab habendo , quia qui propriis manibus, & ſumpribss 
poſſider, & habet, ibi habitare dicitur, 

2. If a man dwelleth in a fozraigne Shire, Riding, City, oz Towne _ 
rate, 
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rate, and keepeth a houſe and ſervants in another Shire, Riding, City,02 Town 
co2pozate, he is an Inhabitant in each Shire, Riding, City, oz Town cozpozate 
within this ſtatute. 
3. Ex vitermini. E very perſon that dwelleth in any Shire, Riding, City, oz 
To bone co2pozate, though he hath but a perſonall reſidence, pet is he ſaid in 1:w 
to be an Inhabitant, oz a dweller there, as ſervants, c. But this ſtatute exten- 
deth not to them, but to ſuch as be Houſholders. And this is gathered by the 
woꝛds of the fourth bzanch of this ac; that giveth the diſtrelle, viz. 2nd to di- 
{traine every ſuch Inhabirant, &c- in his lands, goods, and chatrel!s. Ind be⸗ 
fideo, it were in a manner infinite and impoſſible, to tare by the next bzanch of 
this ad every Inhabitant, being no Houſholder, 
4+ Every co2pozation and body politicke reſiding in any County. Riding, C. 
tie, oz Towne co2pozate, oꝛ having lands oz tenements tn any Shire, Riding, 
City,oz Towne cozpozate, quæ propriis manibus & ſumpt ibus poſſident & ha- 
bent, ate ſaid to be Jnhabitants there within the pur vie w ol this ſtatute. 
5, An infant that hath houſe 03 lands by diſcent oz purchaſe, is lyable to this 
publtke charge, and ſo is the husband of a feme Covert. 
Now the law being declared who were chargeable to repatre decayed bzidges, 
where no perſon, ac. were bound thereunto. The fourth bzanch, foz a moze ſpee d 
refozmation and remedy, pꝛobideth and enaceth theſe ſixe things: 
1. That in every caſe , where it cannot be knowne and pꝛoved what perſons, 
lands, tenements and bodies politick owen to make and repaire ſuch bzidges, 
fo the ſpeedy refo2mation and amendment of ſuch bꝛidges, the Juſtices of Peace 
within the Shires oz Ridings, where ſuch bzidges been being out of Cities and 
— — — and it — — — —— Townes coz pozate, then the 
u Peace in every City oz Towne cozpo- , | 
rate, oz foure of the int  Julkices at the leaſt, whereof „, f. words refereas well roche Jultice 
one to be of the Quorum, ſhall have power and authozity Townes corporate. th : : 
within the limits of their ſeverall commiſſions and = au- a Juſtices of Peace in Shires and Ridings are 
thozities , to b call befo2e them the Conſtables of every by commiſſion, in Cities and Townes co po- 
Towne oz Pariſh, being within the Shire, Riding, Ct 41 — pare eany by Charter z theyefone 
tie. oz Towne cozpozate, as well within liberty as with- ; Th. frſt thing che Juſtices are ro doe when 
out, where ſachbzidges, oz any parcell thereof Wall hap- they are aſſemble, is to call, &c. if they be 
pen to be, oz elſe two of the next honeſt Inhabitants preſent (as commonly they are) at the gene- 
within every Zowne oz Pariſh in the ſaid Shire, Rf- prove nes — to make mw 
ding, City, 03 Towne cozpozate, by the diſcretlon of the and place, and in joe tne ann o. le 
ſatd Juſtices, 02 foure of them at the leaf, whereof one to that it is for a taxation of the lIakabitanc of 
be ofthe Quorum, But it is good policie, that moze then che whole County, for reparation of ſuch a 
foure Juſtices. xc. doe take upon them the authozity com- bridge. 
mitted to them by any bꝛanch of this ad: foz if there be but foure, if any of them 
dyeth, oz be out of the commiCion , the ſurviving thzce have no anthozity to p20: 
ceed, 


q Where it cannot be knowne or proved, &c. ] By the context and 0z- 
der of this ſtatute, firſt, foz inquiry at the generall Seſſfons , who ought to re- 
patre ſuch decayed bzidges : And ſecondly of this bzanch , where it cannot be 
knowne oz pzoved that is, at the generall Seſſions who owen to repatre it.) It EE 
hath been gravely © adviſed, that fo the better warrant of theſe foure Juſtices of n ed pr 
Peace, inquiry ſhould be made bp the great Inqueſt foz the body of the County gent; and dhe 
at the generall Quarter Seſſions, who ought to repatre it, and il that cannot ap⸗ like tor the pie- 
peare upon anp p2oofe made, then a pꝛeſentment to be made, that the bzidge is in ſentment you 
detay. And toconclude, Et ulterius Juratores prædicti præſentant, quod prorius * rays L 
neſcitur quæ perſonæ, quæ terrz, five renementa,aut corpora politica eundem ine Pede. 
pontem, aut aliquam inde parcellam ex jure, aut antiqua conſuetudine reparare 
debent, aut conſueverunt And by this meanes, the foure oz moze Juſt. of Peace, 


being Judges of recozd, ſhall be infozmed of recozd, that it cannot be — 


— x ̃ m —⏑ 


4 Nota, ſor rc 
ediſying, ot new 
building. 


See the ſecond 
patt of the In- 
ſtitutes, Magn. 
Chart · cap. 15. 


By chis it ap- 
peateth, that the 


ſcverall inꝑtoſle- 
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pꝛoved, ic. A ſafe wap foz theſe foure 02 moze of the Jullices ; loz to charge 
the ſubject without juſt cauſe,and not warranted by this ad, is a great miſpʒiſion. 
2, At the apparance of ſuch Conſtables oz Inhabitants , the ſatd Juſtices of 
Peace, oꝛ foure of them, whereof one to be of the Quorum, with the aſſent of the 
ſatd Conſtables 02 Inhabttants, ſhall have power and authozity to tare , and ſet 
every Inhabttant in ſuch City, Zowne,oz Pariſh, xc. to ſuch reaſonable aide and 
ſumme of mony, as they ſhall thinke by thetr diſcretions convenient and ſuffict- 
ent, fo2 the repairing, 4 re-edifping, and amendment of ſuch bztdges. 
It is not here mentioned by any expꝛeſſe woꝛds, that theſe fourc oꝛ moze Juſti⸗ 
tes mult execute their authoʒity of this ad in the generall Seſſions of the peace, 
as it was in the firſt bzanch. See foz this in the laſt bzanch, 


Firſt by whom, and in what manner taxation ſhallbe made. 


© Juſtices of Peace, or foure of them, &c. ] That is, in ſuch Cittes, 03 
Townes cozpozate, where foure Juſtices, ec. be: foz if there be not foore ſuch 
Juſtices, they are not within the remedy of this bzanch, but (as hath been ſatd) 
are left to the remedy at the common law. 


© With the aſſent of the ſaid Conſtables or Inhabitants.) So as nef- 
ther the Juſtices, without ſuch a ſſent, noz the Conſtables o; Inhabitants, with: 
out the Juſtices, can make any taxatton by this a, 


* Totaxcand ſet every Inhabitant.) unumquemque Inhabitantium, i. 
hngulos inhabrrantes,ſo as every one map be taxed by himſelf, and each one beare 
bis owne burthen. And the taxation cannot be ſet upon the Bundzed, Perich, 
Towne, ac. fo then one oz a few might be diftratned foz the whole. What Ins 
habttant is here meant, we have touched befoze. 

By theſe wozds every Inhabitant all pzibiledges of exemptions oz dif- 
charges whatſoever from » fo2 the reparatton of decaped bzidges (if 
any were are taken away, although the exemption were by ac of Parliament. 


How the monp ſo taxed ſhall be collened. 


And after ſuch taxation made, the ſaid Juſtices ſhall cauſe the 
names and ſummes of every particular perſon ſo by them taxed, to be 
written in a roll indented. 


Note the names and ſums of every particular perſon, ſo as/as bath been ſald) 
the taxation muſt be ſeverall and particular, 


In a roll indented. ] This is intended of every ſeverall Þundzed , and 
they muſt be inrolled in parchment, and ſealed by the ſald Juſtices, and this to be 
done pꝛeſently after the taxation made. 


And ſhall alſo have power and authoritie to make two Colle- 
Ctors of every Hundred, for collection of all ſuch ſummes of money, 
by them ſet and taxed , which Collectors (viz.of every Hundred) re- 
ceiving the one part of the ſaid roll indented, under the ſeales of the 
ſaid Juſtices, ſhall have power and authoritie, ro collect and receive all 
the particular ſummes of money * therein contained. 


ments muſt be of the ſeverall ſummes, &c. in every ſeverall Hundred, becauſe the Collectors be ſeverall of every ſe- 
verall Hundred, and theſe rolls ingroſſed are their ſeyerall warrants. 


4. 


And to diſtraine every ſuch Inhabitant, as ſhall be taxed, and re- 
fuſe payment thereof, in his lands, goods, and chattells.] Hereby fours 


things are to be obſerved; firſt (as bath been ſald) that the taxation muſt be ſeve 
rail 


Of Bridges, 


rall. 2.Zhat the remedy ſoꝛ lcvping, ia by diſtreſſe in his lands, goods, and chat- 
tels in any place within that Bundzed,and to ſell ſuch diſt reſle. And this the Col» 
ledoꝛs of that Hundꝛed may doe by fozce ol this Act. 3. That if upon demand 
the ſumme be not paid, albeit the Jnhabitant doe not expzeſly refuſe , it is are: 
fuſall in law. 4. Albett two Tolleno2s be appointed, pct one of them by the com- 
mand and conſent ofthe other may diſtraine and ſell; foz this is the diſtreſſe and 
ſale of them both. 


And if the diſtreſſe be better, to deliver to the owner thereof. 
That is the ſurplaſage upon the ſale, above the ſumme ſo diſtrained foz, muſt be 
delivered to the owner Inhabitant. 

The reſidue of this bzanch, concerning the appointment of two Survepozs, 
and the account of them, and of the two Collecozs, and other things depending 
on the ſame, are evident, and need no explanation. 

The effec of this bꝛanch is, that the ſaid Juſtices in every Shire, Riding, 
City, oz Towne cozpozate , ſhall make pꝛoceſſe reſpecively into every Shire, 
and other place out of the Shire, Riding, City, o Towne cozpozate. And 
that the Sherifc ſhall ſerve the pꝛoceſſe upon paine of ſuch fine as hall be aſſeſſed 
by ſuch Juſtices. 

The lixth bzanch excepteth the five Pozts , and pzovideth remedy , and gt- 
beth jurildictton to the TWarden , Mapozs , and Bapliffes elect, and Jurats of 
— ſame Pozts , to enquire, heare and determine all manner of annopances of 
bzidges. 

The ſeventh bzanch giveth power to the ſaid Juſtices of Peace, oʒ foure , 02 
moꝛe of them, to allow reaſonable coſts and charges to the ſaid Sur vepoꝛs and 
Collecto2s. 

The laſt bzanch containeth a law foz amendment of high-wates at the end of 
the bzidges, and power given to foure oʒ moze Auſtices of Peace, whereof one 
to be ol the Quorum in every Shire, Franchiſe, oz Bo2ough, to enquire, heare, 
and determine in the Kings generall Seſſions of the peace, all manner of an- 
« nopances of and in ſuch high · wates ſo being and lying, next ad joyning to any 
« ends of bztdges within this Realm,diftant from any ends ol ſuch bꝛidges thzee 
« hundzed foot,and to do in every thing and things concerning the making, repair⸗ 
ing, and amending of ſuch high-wates,and every of them, in as large and amplo 
« maner,as they might and may do to and foz the making, repairing, and amend- 
« ing of bzidges, by vertue and authozity of this pzeſcnt Act. 


In the Kings generall Seſſions of the peace, &c. ] Hereupon it is 
tolleded that ſeeing the firſt bzanch referreth the pzoceeding concerning the de⸗ 
cap of bꝛidges to the generall Seſſions of the peace,and the ſecond bzanch concer- 
ning the calling of the Conſtables, ec. and this laſt bꝛanch referreth the pzocec- 
ding foz the amendment of high-wates at the end of bzidges, to the generall Seſſt- 
ons of the peace: It is the ſafeſt wap, and neareſt to the meaning of the makers 
ofthis law (all the parts thcreof being conſidered) that the Juſtices of Peace, 
where no certain perſon, ic. is knowne,that ought to repaire anp decaped bzidge, 
(and the Inhabitants of the whole County are generally to be charged doe pꝛo⸗ 
ceed as well foz the reparation of the bzidges, as of the high-wates at the end of 
thoſe bzidges at the generall Sellions of the Peace, one of them as it were de⸗ 
pending upon the other. 

The frechold as well of bzidges, as of the bigh-wates, is in him that hath the 
freehold of the ſole, but the free paſſage is foz all the Kings liege people. 

Dee the Statutes of 13. Eliſ. cap. 18. 18,El.cap.18.% 17. 23. El. ca. 11. 39-El. 
cap. 4 &c. concerning bzidges. 

See the * katate of : 3. Hen. $.cap. 2. concerning the new erecting of Gaoles, 
which cannot be done without a of Parli ment. That ad had little effec ; foz 
that the Juſtices ol Peace did little oz nothing within the time to them m__ 
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6. 
The 7. branch of 
t his Act giveth 
power to the Ju- 
{tices to allow 
reaſonable coſts 
and charges to 
the Surveyors 
and Collectors. 
* The sg branch 
The 6.branch. 


The 7.branch 


The 8,branch 


Nota. 


1 23. H.. cap 2. 
Parliam. 5 1. E. 3. 
nu. 68. it appea- 
reth that Gaoles 
wcre to be repai- 
red at the Kings 


charge. 
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bed by that ad pet reade it,foz it hath divers good p2oviſions in it, and divers of 
them much like to our ad. 
43. Klit cap. . A right pzofitable law was made, anno 43. Eli. ſoꝛ Commiſſtoners,to enquſre 
foz miſ-implopment of lands, tenements, rents, annuities, p2ofits, heredita⸗ 
A ſpcedy r»medy ments, goods, chattells, money. and ſtockes of money given. limited, appointed, 
in many cuſct. oz aſſigned to oz fo2 repaire of bzidges inter alia and by their oꝛders torefozme 
the lame, which in ſome caſes is a ready and ſpeedp way, and have wzought gocd 
effect. And therefoze we will in the next place enumerate and explaine 
the parts and bzanches of that ad foz the better incouragement 
and inftrucion of the CommiCCioners in that behalfe, 


LS 
An Expoſition upon the Statute of 43. Eliſ.cap.4. 


concerning Commiſsioners authorized to enquire of mil- 
imployment of lands or goods given to Hoſſ pi- 


talls, by their orders ſhall be reformed. 


— — — ! — —— — — 922 — — 


Hereas lands, tenements, rents, annuitics, profits, hereditaments, 

goods, chattels, money, and ſtockes of money, have been here- 
tofore given, limited, appointed and aſſigned, as well by the Queenes 
moſt excellent Majeſtie, and her moſt noble Progenitors, as by ſundry 
other well diſpoſed perſons; ſome for reliefe of aged, impotent, and 
poore people; ſome for maintenance of ſicke and maimed Souldiers and 
Mariners, Schooles of learning, free Schooles, and Scholars of Uni- 
verſities; ſome for repaire of Bridges, Ports, Havens, Cawſies, Chur- 
ches, Sea- bankes, and High- wales; ſome for education and preferment 
of Orphans, ſome for or towards reliefe, ſtocke or maintenance for 
houſes of Correction; ſome for marriages of poore maides, ſome tor 
ſupportation, aide, and help of young tradeſmen, handy-craftſ- men, and 
perſons decayed, and others for reliefe or redemption of priſoners 0: 
captives, and for aide or caſe of any poore inhabitants, concerning pay- 
ment of fifteens, ſetting out of Souldiers,and other taxes: which lands, 
tenements, rents . annuities, profits, hereditaments, goods, chattels, 
money, and ſtockes of money, nevertheleſſe have not been imployed 
according to the charitable intent of the givers and founders thereof, 
by reaſon of frands , breaches of truſt, and negligence in thoſe that 
ſhould pay, deliver, and imploy the ſame. For redreſſe and remedy 
whereof, be it enacted by authoritie of this preſent Parliament, Thar 
it ſhall and may be lawfull to and forthe Lord Chancellor, or Keeper 
of the grear Scale of England for the time being, and for the Chancel- 
lor of the Duchie of Lancaſter for the time being, for lands within the 
County Palatine of Lancaſter, from time to time, to award Commil- 
ſions under the great Scale of England, or the Scale of the County 
Palatine, as the caſe ſhall require into all or any part or parts of this 
Rcalme, reſpectively, according to their ſeverall Juriſdictions, as afore- 
ſaid, to the Biſhop of every ſeverall Dioceſſe and his Chancellor(in caſe 
there ſhall be any Biſhop of that Dioceſſe, at the time of awarding of 
the ſame Commiſſions, ) and to other perſons of good and ſound beha- 
viour, authorizing them thereby, or any foure or more of them, to en. 
quire as well by the oaths of 12.1awtull men or more of the County, as 
by all other good and lawfull waics and meanes of all and ſingular ſuch 
giſts, limitations, aſſignments, and appointments aforeſaid , and of the 
abuſes, breaches of truſts, negligences, miſ-imployments, not imploy- 
ing, concealing, defrauding , miſ- converting, or miſ-government of 
any lands, tenements, rents, annuities, profits, hereditaments , goods, 
chattels, money, or ſtockes of money, heretofore given, limited, ap- 
pointed, or aſsigned, or which hereafter ſhall be given, limited, appoin- 


red, or aſsigned, to or for any the charitable and godly uſes before re- 
XX XX 2 hearſed 
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hearſed. And after the ſaid Commiſſioners, or any foure or more of 
them (upon calling the parties intereſſed in any ſuch lands, tenements, 
rents, annuities, profits, hereditaments, goods, chattels, money, and 
ſtockes of money) ſhall make enquiry by the oathes of twelve men or 
more of the ſaid County whereunto the ſaid parties intereſſed ſhall and 
may have , and take their lawtull challenge and challenges) and upon 
ſuch enquiry, hearing, and examining thereof, {ct downe ſuch orders, 
judgements, and decrees, as the ſaid lands, renements, rents, annuities, 
profits, goods, chattels, money, and ſtockes of money, may be duly 
and faithfully imployed, to and for ſuch of the charitable uſes and in- 
tents before rehearſed, reſpectively, for which they were given, limi- 
ted, aſsigned, or appointed, by the donors and founders thereof. Which 
orders, judgements, and decrees, not being contrary or repugnant to 
the orders, ſtatutes, or decrees of the donors or founders , ſhall by the 
authoritie of this preſent Parliament ſtand firme and good, according 
to the tenour and purport thereof, and ſhall be executed accordingly, 
untill the ſame ſhall be undone or altered by the Lord Chancellour of 
England, or Lord Keeper of the great Seale of England, or the Chancel- 
lour of the County Palatine of Lancaſter, reſpectively within their ſe- 
_ juriſdictions, upon complaint by any party grieved to be made to 
them. 

Provided alwaies, that neither this Act, nor any thing therein con- 
tained, ſhall in any wiſe extend to any lands, tenements, rents, annui- 
ties, profits, goods, chattels, money, or ſtockes of money given, limi- 
ted, appointed, or aſsigned, or which ſhall be given, limited, appoin- 
ted or aſsigned to any Colledge, Hall, or Houſe of learning within the 
Univerſities of Oxford or Cambridge, or to the Colledges of Weſt⸗ 
minſter, Eaton, or Wincheſter, or any of them, or to any Cathedrall 
or Collegiat Church within this "os fag 

And provided alſo, that neither this Act, nor any thing therein, 
ſhall extend to any Citie, or Towne corporate, or to any the lands, or 
tenements given to the uſes aforeſaid, within any ſuch Citic, or Town 
corporate, where there is a ſpeciall Governour or Governours appoin- 
ted to governe or direct ſuch lands, tenements, or things diſpoſed to 
any the uſes aforeſaid, neither to any Colledge, Hoſpitall, or free 
Schoole, which have ſpeciall Viſitors, or Governours, or Overſeers ap- 
pointed them by their Founders. 

Provided alſo, and be it enacted by the authoritie aforeſaid, that 
neither this Act, nor any thing therein contained, ſnall be any way pre- 
judiciall or hurtfull to x juriſdiction of the Ordinary, or power of the 
Ordinary, but that he may lawfully in every cauſe execute and perform 
the ſame, as though this Act had never been had or made. 

Provided alſo, and be it enacted, That no perſon or perſons that hath 
or ſhall have any of the ſaid lands, tenements, rents, annuities, profits, 
hereditaments , goods, chattels, money, or ſtockes of money in his 
hands or poſſeſſion, or doth or ſhall pretend title thereunto, ſhall be na- 
med a Commiſſioner or a Jurour for any the cauſes aforeſaid, or being 
named, ſhall execute or ſerve in the ſame. 

And provided alſo, that no perſon or perſons, which hath purchiſed 


or obtained, or ſhall purchaſe or obtaine upon valuable nen, 
0 


Concerning Commiſs1oners for Foſpitalt, & c. 


of money or land, any eſtate or intereſt of, in, to, or out of any lands, 
tenements, rents, annuities, hereditaments, goods, or chattels that have 
been, or ſhall be given, limited, or appointed to any the charitable uſes 
above mentioned, without fraud or covin,having no notice of the ſame 
charitable uſes, ſhall not be impeached by decrees or orders of Com- 
miſſioners above mentioned, for or concerning the ſame his eſtate or 
intereſt. And yet nevertheleſſe, Be it enacted that the ſaid Commiſ- 
ſioners, or any foure or more of them, ſhall and may make decrees and 
orders for recompence to be made by any perſon or perſons , who be- 
ing put in truſt, or having notice of the charitable uſes above mentio- 
ned, hath or ſhall breake the ſame truſt, or defraud the ſame uſes by any 
conveyance, gift, grant, leaſe, demiſe, releaſe, or converſion whatſoc- 
ver, and againſt the heires, executors, and adminiſtrators of him, them, 
or any of them, having Aſſets in law or equitie, ſo farre as the ſame Aſ- 
{cts will extend. 

Provided alwaies, that this Act ſhall not extend to give power or 
authoritie to any Commiſſioners before mentioned, to make any or- 
ders,judgements or decrees for or concerning any mannors, lands, tene- 
ments, or other hereditaments, aſſured, conveyed, granted, or come unto 
the Queens Majeſtie, to the late King Henry the eighth, King Edward the 
ſixth, or Queene Mary, by Act of Parliament, ſurrender, exchange, re- 
linquiſhment, eſchear, attainder, conveyance, or otherwiſe, And yet 
nevertheleſſe, Be it enacted, that if any fach mannors, lands, tenements, 
or hereditaments, or any of them, or any eſtate, rent, or profit thereof, 
or out of the ſame, or any part thereof have, or hath been given, gran- 
ted, limited, appointed, or aſſigned to or for any the charitable uſes 
before expreſſed at any time ſithence the beginning of her Majeſties 
reigne, That then the ſaid Commiſſioners, or any foure or more of 
t hem, ſhall and may as concerning the ſame lands, tenements, here- 
ditaments, eſtate, rent, or profit ſo given, limited, appointed or aſſigned, 
proceed to enquire, and to make orders, judgements and decrees accor- 
ding to the purport and meaning of this Act, as before is mentioned: 
the ſaid laſt mentioned Proviſo notwithſtanding. 

And be it further enacted, That all orders, judgements and decrees 
of the ſaid Commiſſioners, or of any foure or more of them, ſhall be 
certified under the ſeales of the ſaid Commiſſioners , or any foure or 
more of them, cither into the Court of the Chancery of England, or 
into the Court of the Chancery within the Countic Palatine of Lan- 
caſter, as the caſe ſhall require reſpectively , according to the ſcverall 
juriſdictions, within ſuch convenient time as ſhall be limited in the ſaid 
Commiſſions, 

And that the ſaid Lord Chancellor, or Lord Keeper, and the ſaid 
Chancellor of the Dutchy, ſhall and may, within their ſaid ſeverall Ju- 
riſdictions, take ſuch order for the due execution ot all or any of the ſaid 
Judgements, Decrees, and Orders, as to either of them ſhall ſcem fit and 
convenient. 

And that if after any ſuch certificate or certificates made, any perſon 
or perſons ſhall find themſelves grieved with any of the ſaid Orders, 
Judgements, or Decrees, That then it ſhall and may be lawfull to and 


for them, or any of them to complaine in that behalte unto _ _ 
Or 
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Lord Chancellour, or Lord Keeper, or to the Chancellour of the ſaid 
Duchie of Lancaſter, according to their ſcverall Juriſdictions, for re- 
dreſſe therein. And that upon ſuch complaint, the ſaid Lord Chancel- 
lour, or Lord Keeper, or the ſaid Chancellour of the Duchy, may, ac- 
cording to their ſaid ſeverall Juriſdictions , by ſuch courſe as to their 
wiſdomes ſhall ſeem meeteſt, the circumſtances of the caſe conſidered, 
proceed to the examination, hearing and determining thereof: and upon 
hearing thereof, ſhall and may adnull, diminiſh, alter or enlarge the {aid 
Orders, Judgements and Decrees of the ſaid Commiſſioners , or any 
foure or more of them, as to either of them in their ſaid ſeverall Jurif. 
dictions ſhall be thought to ſtand with equitie and good conſcience, ac- 
cording to the true intent and meaning of the Donors and Founders 
thereof, and ſhall and may taxe and award good coſts of ſuit by their 
diſcretions, againſt ſuch perſons as they ſhall find to complaine unto 
them withour juſt and albcien cauſe of the Orders, Judgements, and 


Decrees before mentioned, 39. El. 6. 43.E1.9. 


Authozity is given to the Lozd Chancellour, o Lozd Keeper , and to the 
— of the Dutchp reſpecively,to grant commiCtons under the ſeverall 

es. 

Concerning theſe commiſlions, theſe ſixe things are to be obſerved : 

Firſt the number muſt be ſourr.oʒ moze. 

2, The Commiſſioners to be the Biſhop and Chancelloz of that O toceſſe (if 
there be a Biſbop) and other perſons of good and ſound behaviour. 

3. In that commiſion anp foure of them doe ſuffice to make o2ders and dg- 
crees, ſoʒ therein none is of the Quorum. 

4. None ſhall be Commiſſioners that have any part of the lands, ic 03 goods, 
oz chattels,monep,oz ſtockes in queſtion, 

5- The commiClion is to limit a certaine time, within which the Commiſſio- 
ners are to oder, decree, and certific. 

6. Their anthozity is to enquire as well by the oath ol twelve lawfall men, oz 
moze, as by all other good wates and meanes, 
8 the Jurozs, o Inqueſt of Inqufry, thcſe two things are to be ob⸗ 


Firſt, the parties interelled may babe and take thetr lawfull challenge and 


ges. 

2. None that pzectend title to any of the lands, xc. goods, oz chattels, money, 
oz ſfockes in queſtion, ſhall be a Juroz, ec. 

They are to enquire of all and ſingular gifts, limitations, and appointments 
of anp lands, tencments , rents, annutties, pzofits, hereditaments , goods, 
chattels, money , and ſtockes of money, foz 21. charitable uſes in relieving, 
maintaining. repairing, educating, pzeferring. marrying, ſappozting,aiding, helps 
ing, redeeming and caſing. 

1. Foz relfefe of aged, impotent, and pooze people.. foz maintenance of ſicke 
and maimed ſouldiers, 3. ®chooles of learning, 4. Free Schooles, 5-Scholars 
in Univerſities , 6. and houſes of Coztredion, 7. foz repatre of Bzidges, & of 
Pozts 0z Havens, 9-of Cawſies, 10 of Churches, 11. of Sea bankes, 1. and 
of High-wates, : 3-foz education and pzeferment of Dzphans, 1 4. foz marriage 
of pooze matdes ,  «. foz ſuppoztation, aide, and help of young traveſ-men, 16 of 
bandf-craftſ-men, and 17. of perſons decaped, : 3. fo: redemptton oz reltefe of pꝛi⸗ 
ſoners oz captives, 19. foz eaſe and aide of any pooze Inhabitants , concerning 
papment of Fifteenes, 20. ſetting out of ſouldters, 21. and other taxes, 


And 


v 
Concerning (ommiſcionert for Floſpitali, &c. 
? 


(1. Ok abuſcs, 
| 2.Bzeaches of truſt, | 


And the Commlſſto- 4 — nts, al any lands , tenements, xc, 
on bave vower alſo . Not imploping, rents, tc, goods, monep, ic. at- 
quire .t thcſe nine ven to ny of the charitable uſes 


things : — — | alozclaſd 


8. Piſ-converting, 
C9. P l government, J 


But this Ac doth not extend to all lands, xc. noz to all goods and chattels, 
money, oz ſkockes given to any of the charitable uſes afozcſatd; but certaine are 
excepted in theſe eight ſeverall caſes, viz. 

4 IR of the Colledges, Malls, 02 Houſes of learning in either of the Uni- 
rſtties. 

2. Of the Colledge ol Meſtminſter. 

3. Df the Colledge ol Eaton. 

4. Ok the Colledge of UW incheſter. 

5- Df any City. oz Zowne co2pozate, where there ts a ſpeciall Governour 
03 Governours of ſuch lands, ic. 

6- Df any Colledge, Hoſpitall , oꝛ Free Schoole , which have ſvectall U iſt⸗ 
toꝛs, oꝛ Governozs, 02 Overſecrs, appointed to them by their Founders, 

7- Ok Purchalers, having theſe thzce qualities: Firſt, foz valuable con ſide⸗ 
ration of money oz land: . without fraud 02 covin : 3 having no notice of the 
ſame charitable uſe, But albeit the Commiſſioners cannot make any decree 
againſt any ſuch Purchaſers , pct may they make decrees foz recompence to be 
made by any perſon 02 perſons, who being put in truſt , oʒ having notice of the 
charitable uſes aboveſatd, have oz ſhall bzeake the ſaid truſt , oz defraud the ſame 
ules by any conveyance, gift, grant, leaſe, releaſe, o2 converſion , and againſt his 
oz their heires, execatozs and adminiſtratozs, having aſſets in law oz * equity. ſo 
farre as the ſame aſſcts will extend. 

8. Of Parchaſcrs of lands, tenements, and hereditaments afſared, conveyed, 
02 come to Qucen E'i1iaberh, Hen. S. Edw.6. oz Queen Vary by Ad of Parlta- 
ment, ſurrender exchange, relinquiſhment, eſcheat attoznment, conveyance, oz 
other wiſe. But if any ſuch mannoꝛs lands xc. have ſince the beginning of 
Qucen | 1i{aberhs reigne been given, xc. to any ol the charitable uſes befoze cx- 
pꝛeſſed then this A doth extend to the ſame. 

Concerning the certificate of the CommtCioncrs.theſe foure things are to be 
obſcrved : 

Firſt, that they certific their ozder and decree reſpectively , either into the 
Court of the Chancery of England, oz info the Chancery of the County Pala- 
tine of Lancaſter, as the caſe hail require. 

2. That tt ought to be in parchment,under the hands and ſeals of the Commil- 
ſioners. 

3- It muſt be within the time limited in the Commiſſion, 

4. That the Lo2d Chancelloz. 02 Lozd Keeper, and the ſaid Chancelloz of the 
Duchy ſhall and may within their ſeverall Juriſdictions take ſach o2der foz the 
due execution of all oꝛ any of the ſaid judgements, decrees and ozders ſo certified, 
as to either of them ſhall ſcem fit and convenient. 

In the remedy foz the party grieved with ſuch decrees ſo certified, theſe five 
things are to be conſidered: 

Firft, that he complaine to the Lozd C hancellour, 02 1 02d Keeper , 03 tothe 
Chancellour of the Duchy, acco2ding to their ſeverall Juriſdictions foz redzeſſe 
thereof, And this complaint is to be by Bill. 

2. Upon ſach complaint. firſt, they ſhall reſpectively by ſach courſe, as to their 
wiſedomes ſhall ſeem meeteſt, the cirtum tante of the caſe conſidercd, pzoceed to 


the examination, hearing, and determining thereof, . Upon hearing 1 


So as non but 
valuable conli- 
der ation, and no 
valuable conſide- 
ration, but for 
money or land, 
will ſerye the 
turne. 


a Nota, Aſſets in 
equity, as truſts, 
confidences, and 
the like. 
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ſhall 03 may adnull the whole (which rarely is done) diminiſh (in part) oz en · 
large (that is. to confirme the fozmer and to enlarge the ſame by adding ſome- 
thing thereunto) the judgements and decrees ſo certified, 
3- As ſhall be thought to ſtand with equity and good conſctence, 
* This is the - Accozding to the true intent and meaning of the Donoꝛs and Founders 


Lapis ductitius, thereof 


whereby the 5. And hall and may fare and award good coſts of ſuit by their diſcretions (re⸗ 
—— bean againſt ſach perſons as ſhall complaine to them reſpe&ively, without 
mult inſtitute ſt and ſuffictent cauſe of the ozders, judgements, and decrees befoze men: 
their courſe. tioned, But this ozder being given and limited by Ac of Parlta: 
ment, no colts (if the ozder, judgement, oz decree be ad · 
nulled, diminiſhed, oz enlarged) ought to be 
given to the party complaining, 


— ee —— — — 


The 


sss essen 


The Expoſition of the Statute of zi. Eli. Cap. iꝛ 


concerning Sellers of Horſes in * Faires and Markets, &c. 


ibidem merces aſportari ſolent : Latine, Feriæ, quia ibidem merces portantur. Unde Feires, or Faires An 


7¹³ 


2 * Forum à fe- 


rendo (aut quod 
ſit foris) -_ 
ghce, & 


Foiie Gallicè. Nundinz à nono die, &c. Mart is derived a Mercando, of buying and ſelling, and ſo ;s Mercatut 


Alo. Emporium, Grace EAN ονE.& quia ibi conveniunt*EuTeger, 1. Mercatores, 


— —— 


E loze we enter into the expoſition of this Statute, we will cenſider, firſt, 

what the common Law was befoze the making of this Statute, 2. what 
any Aas of Parliament have wzonght in this caſe , befoze this Ac of 3: Eliſ 
2. we will diſcend to the expoſition of our ſaid Ac of 3 1.Eli!: 

As to the firſt, the common Law did hold it foz a point of great policie, and 
behovefull foz the Common» wealth that Faires and Markets overt ſhould be re- 
pleniſbed and well furniſhed with all manner of commodittes, vendibls in Fatres 
and Parkets, foz the neceſſary ſuſtentation and uſe of the people. And to that 
end the common Law did ozdaine (to incourage men thereunto) that all ſales 
and contracts of any thing vendible in Faires o; Parkets overt , ſhould not be 
good onely between the parties , but would bind thoſe that right had thereunto, 
But this rule hath many exceptions. 

Firlk, it ſhall not bind the King foz any of his goods fold in Parket overt by 
any perfon,but regularly the ſalo by a ſtranger in Market overt bindeth an infant, 
a feme covert that hath right either in their owne right, oz as executoz , 03 admi- 
niftrais;, ideots, non compos mentis, men bepond ſea, and in pʒiſon, that right 
have to the ſame. 

2. Although the Faires oz Markets be overt , pet the ſale muſt be made in a 
plate that is overt and open, not in a back roome , warehouſe, xc, as pou map 
reade, ib. 5. fol. 83 b. Caſe de Market overt. 

2- Although it be in an open place, yet O vert in this caſe implies apt and ſaf- 
ficient, as not to ſell plate openly in a Scrtveners ſhop, oz the like, but openly in 
a Goldſmiths ſhop, cc. lib. 5.tol.8 3-ubi ſapra- 

4- Jt muſt be a ſale, and not a free gift, without anp valuable conſideratton : 
foz Faires and Parkets were not inſtituted foz gifts, but fo ſales ; therefoze 
gift in thts Act ts to be intended of a gift foz valuable conſideration, and not a free 

ift, 
K a 5- Ik the buyer doth know whole goods they were, and that the ſetter there: 
of hath at the moſt but a wzongfull poſſeſſion , this ſhall not bind him that right 
hath. 

b 6. Af they be ſold by covin between two of purpoſe to barre him that right 
hath, this barreth not. 

< 7. Ia ſale be made of goods by a ſtranger in a Parket overt. whereby the 
right of A. is bound, pet if the ſeller acquireth the goods againe, A. map take them 
againe, becanuſs he was the wzong doer , and he ſhall not take ad dantage of his 
owne wꝛong. 

8. There muſt be a ſale and contra ; and therefoze a ſale to a man of his one 
goods in Market overt,bindothnot ; and likewiſe a ſale in market overt by an in- 
fant of ſuch tenderacſſe of age, as it may'appeare to the buper that he is within 
age, 02 by a « feme Covert, if the buyer know her to be a feme Covert (unleſſe 
foz ſach things as ſhe uſually trades foz, 02 by the conſent of her husband) bindeth 
not. Et fic de ſimilibus. 

9. The contract muff be oziginally and wholly made in the Parket overt, 
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35-H.6. 2.& 3. 
Ph.& Mar.cap.7. 
Doct. & Stu. 39. b 


Lib. int Raſt. 
315. div iſione 
Feires, &c. 


See Stamf. Pl. 
Cor. 365. b. 


21. H. S. cap. 11. 
Nota hoc. 


4 Note theſe 
abſolute words 
for reſtitution, 
upon the cvi- 


dence given up- 


on this Act, there 


neede th no freſh 


ſuit to be enqui- 


red of, as we 


know by experi- 


ence. 
5 Theſe words 
referre only to 
the manner © 


the writs of teſti- 


ut ion. 


2. & 3. Phil. & 
Mat. cap 7. 


* Hercby the vul- 


gar people were 
deceived, but in 
law this changed 
no property, s 
before it appea- 
re th, lib. fs 3. 
ubi (upra, 

The 1-branch. 
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ang to have the inception out of the Parket, and the conſummation in the 
Parket. 

10. By the common Law the pꝛoperty was altered (though ſome opinions be 
to the contrarp) by ſale in Market overt, albeft no toll was paid either in reſpec 
of the freedome of the Faire oz Market, wherein no toll at all was to be pad, oz 
foz that many were diſcharged of papment of toll, as the King , and ſome of his 
ſubjects by Charter, and ſome by tenure , as ancient demeſne ac. where toll of 
others was to be taken. 

11. The ſale maſt not be in the night, but between the riſing of the Sun and 
the going downe of the ſame : foz he that hath a Faire oz Market, either by grant 
oz pꝛeſtription, bath power to hold it per unum diem, ſeu duos, vel tres dies, &c. 
where (dies is taken fog dies (olaris ; fog if it Chonld be taken fog dies naturalis, 
then might the ſale be made at midnight. And pet the ſale that is made in the 
night is good between the parties, but not to bind a ſtranger that right hath. 

1 2. A. commit arobberp oz felony of the goods of B. the officer of the King doth 
ſeiſe the goods (in lawfull manner) to the Kings aſe. B purſueth his appeale 
freſhlp, the Kings officcr, 02. any other ſelleth the goods in Parket overt ; B-pur- 
ſueth his appeale again@ A. unttil he hath convicted him of the felony , the King 
hall make him reſtitution of his goods , notwithſtanding the ſale in Market o⸗ 
vert, becauſe of the freſh and diligent ſuit and purſuit of recozd, the goods were ſo 
pzoteced therebp, and by the Kings ſeiſure, that the pzoperty of the ſame, being 
tanquam in cuſtodia legis, cannot be altered by ſale in Parket overt. And by 
the ſtatute of 21 .H,5.cap.11. It ts enaded that if any felon be of any money, 
goods, 03 chattels, and the ſatd felon be indited, and after arraigned of the ſame ſe⸗ 
lonp, and found guilty. oz other wile attainted, by reaſon of evidence given by the 
party ſo robbed, oz owner ,0z bp any other by their pzocurement, © that the party 
ſo robbed, 03 owner ſhall be reſtozed to his ſatd money, goods and chattels, And 
that the Juſtices, ac. have power by this pzeſent Ac to award from time to time 
wits of reſtitution, ic. in like manner. as though an ſach felon were attainted 
at the ſuit of the party in appeale. 

So as in this caſe alſo the party robbed, 83 owner ſhall have reſtitution, not- 
withſtanding any ſale in Parket overt. See the third part of the In irures, cap. 
Reſticution. And the reaſon of the law in thts caſe of reſtitation ts, to incourage 
the owners to purſue the felons, that they might be condignly puntſhed ut pœ 
ad pancos,merus ad omnes perveniat. And although tn thts rare caſe it map be, 
that one map loſe the hozſe which he came to bona tide in Market overt ; pet po- 
liatus debet ante omnia reſtitui. And the old rule, Cavear emptor, both hold 
herein: and when two rights come together the ancient right is to be pzcferred. 

And it is to be obſerved, that mono of theſe 12. exceptions are abzogated bp 
any Aa of Parliament, but pet rematne in full fozce. 

As to the ſecond, we are to conſider the ſtatute of 2. & 3. Ph. & Mar. cap. 7. ens 
fifnled , Sellers of horſes in Faires, Markets, &c. which becauſe hozſe : ſtealers 
map flee farre off in a ſho2t ſpace) hath made votd the ſale of hozſes in Parket 
overt in divers caſes, The tenour of which Ac enſaeth : 


Foraſmuch as ſtollen horſes, mares, and geldings, by theeves and 
their confederates, be for the moſt part fold, exchanged, given, or put 
away in houſes, ſtables, backſides, and other“ ſecret and privie places 
of Markets and Faires, and the toll alſo privily paid for the ſame, 
whereby the true owners thereof, being not able to trie the falſhood 
and covin betwixt the buyer and ſeller of ſuch horſe, mare, or gelding, 
is by the common lawes of this Realme without remedy: 

Be it therefore enacted by the authoritie of this — fo Parliament, 
that the owner, governour, ruler, fermor, ſteward, bailiffe, or chiefe 
keeper of every Faire and Market overt within this Realme, and other 
the 
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the Queenes dominions, ſhall before the Feaſt of Eaſter next, and ſo 
yearly appoint and limit out a certaine and ſpeciall open place with- 
inthe rowne, place, field, or circuit, where horſes, mares , geldings, 
and colts, have been and ſhall be uſed to be ſold in any Faire or Market 
overt, in which ſaid certaine and open place, as is aforeſaid, there ſhall 
be by the ſaid ruler or keeper of the ſaid Faire or Market, put in and ap- 
pointed one ſufficient perſon or more, to take roll , and keep the ſame 
place, from ten of the clocke before noone, untill Sun-ſet of every day 
of the foreſaid Faire or Market, upon pain to loſe and forfeit for every 
default forty ſhillings. 

And that every toll-gatherer his deputy or deputies, ſhall,during the 
time of every the ſaid Faires and Markets, take their due and lawfull 
tolls, for every ſuch horſe, mare, gelding, or colt, at the ſaid open place 
to be appointed, as is aforeſaid , and betwixt the houres of ten of the 
clocke in the morning, and the Sun-ſer of the ſame day, if it be tende- 
red, and not at any other time or place, and ſhall have preſently beforc 
him or them at the taking of the ſame toll the parties to the bargaine, 
exchange, gift, contract, or putting away of every ſuch horſe, mare, gel- 
ding, or colt, and alſo the fame horſe, mare, gelding, and colt ſo ſold, 
an. hey put away ; and ſhall then write, or cauſe to be written in 
a booke to be kept for that purpoſe , the names, ſirnames, and dwel- 
ling places of all the ſaid parties, and the colour, with one ſpeciall 
marke at the leaſt of every ſuch horſe, mare, gelding, or colt, on paine 
to forfeit at and for every default contrary to the tenour hereof forty 

FT the ſaid toll-gatherer,or keeper of the ſaid book, ſhall within 
one day next after every ſuch Faire or Market , bring and deliver his 
ſaid booke to the owner, governour, ruler, ſtcward, Bailiffe or chiefe 
keeper of the ſaid Faire or Market , who ſhall then cauſe anote to be 
made of the true number of all horſes, mares, geldings , and colts fold 
at the ſaid Market or Faire , and ſhall there ſubſcribe his name or (ct 
his marke thereunto, upon paine to him that ſhall make default therein 
to loſe and forfeit for every default forty ſhillings, and alſo to an- 
ſwer the partie grieved by reaſon of the ſame his negligence in every 
behalfe. 

And be it further enacted by the authoritie aforeſaid, that the ſale, 
gift, exchange, or putting away after the laſt ny 4 of February now next 
coming, in any Faire or Market overt, of any horſe, mare, gelding, or 
colt, that is, or ſhall be theeviſhly ſtollen, or feloniouſly taken away 
from any perſon or perſons, ſhall not alter, take away, nor exchange 
the propertie of any perſon or perſons to, or from any ſuch horſe, mare, 
gelding, or 15 the ſame horſe, mare, gelding, or colt, ſhall be in 
the time of the ſaid Faire or Market, wherein the ſame ſhall be ſo ſold, 
r ig" ry, 9 put 3 t ridden, led, walked, driven, or 
kept ſtanding, by the ſpace of one houre together at the leaſt, betwixt 
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A certain & ſpe- 
ciall place for 
the Horſe- Faire. 


The 2. branch. 
A ſufficient per- 
ſon to take toll, 
& _ the Horſ- 
Faire from 10. of 
the clock before 
noon till Sun- 


ſer, 


The 3. branch. 
1. The toll- ga- 
therer to receive 
the toll between 
theſe houres. 
2.And ſhall have 
pony be fore 
im the partics to 
the ba gain at 
the taking of the 
toll. 
3. And the horſe, 
&c. 
4. And ſhal write 
in a book the 
names, ſirnames, 
& dwelling pla- 
ces of the Pi 
preg the co · 
our, with one 
ſpeciall marke at 
the leaſt of evety 
ſuch horſe, &c. 
* The 4 branch. 
The toll-gathe- 
ret to deliver the 
book to the 
owner, &c. of the 
Faire or Market. 


Thc 5.branch. 
Sixe points to 
ſave. the property 
of the right 
owuer, &c. 

1. The horſe 
ſtolne muſt be 
ridden, & c. open- 
ly in the Faue 
or Market, by the 
ſpace of an hour, 
berween ten of 
the clock betore 


noon, and Sun- 


ſettings or elſe no 
— ſhall 

be altered or 
changed. 

This is in affir- 
mance of the 
common law 


ten of the clocke in the morning, and the Sun-ſetting,in the open place 
of the Faire or Market, wherein horſes are commonly uſed to be fold, 
and not within any houſe, yard , backſide, or other privie or ſecret 
place; 3 and unleſſe all the parties to the bargaine, contract, gift, or ex- 
change, preſent in the ſaid Faire or Market, ſhall alſo come together, 

Yyyy 2 and 
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Which is added, 
for, as hath been 
atoteſaid, toll is 
not due nor pay- 
able by all per- 
(ons in Faires & 
Markets, to the 
end that the 
book · keeper may 
be equivalent in 
thoſe caſes to the 
toll receivers. 


The 7-branch. 

* This maketh 
void the ſale in 
Faire or Market 
overt, if the hor{c 
be nor uſed, &c. 
in all the aid 
points,according 
to the renour and 
intent ot this act. 
See tor theſe 
points in the 3,4, 
5. & G. branches. 


The 8. branch. 


The penalty to 
be recovered be- 
fore Juſtices of 
Peacc,&c. 


Ihe 9g.branch. 
Juſtices ot Peace 
to heare and de- 
termine all ot- 
fences againſt 
this ſtatute» 


The 10-branch. 


The book- 
keepers tee for 
his labour in 
writing the cntry 
of the contract. 


T he cauſes 
wherctore hor- 
ſes, &c- are ſo 
commonly ſtoln. 
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and bring the horſe, mare, gelding, or colt ſo ſold, exchanged, given, 
or put away to the open place appointed for the toll-taker , or for the 
book-keeper, where no toll is due, 4 and there enter, or cauſe to be en- 
tred their names and dwelling places in manner as is aforeſaid, 5 with 
the colour or colours, and one ſpeciall marke at the leaſt of every the 
ſame horſes, mares, geldings, or colts in the toll-rakers booke, or in 
the keepers booke for that purpoſe , whereunto toll is due, as is afore- 
ſaid, 6 and alſo pay him their toll, if they ought to pay any, and if nor, 
then the buyer to give one penny for the entry of their names, and exe- 
cuting the other circumſtances afore rehearſed , ro him that ſhall write 
the ſame in the ſaid booke. 

And if any horſc, mare, gelding, or colt, that is, or ſhall be theeviſh- 
ly ſtollen, or taken away, ſhall after the ſaid laſt day of February next 
coming be ſold, given, exchanged, or put away in any Faire or Mar- 
ket, * and not uſed in all points, according to the tenour and intent of 
this eſtatute, that then the owner of every ſuch horſe, mare, gelding, 
or colt, ſhall and may by force of this eſtatute ſciſe, or take againe the 
ſaid horſe, mare, gelding, or colt, or have an action of Detinue or Reple- 
vin for the ſame, any ſale, gift, exchange, or putting away of any ſich 
horſe, mare, gelding, or colt, other then according to this eſtatute in any 
wiſe notwithſtanding. 

The one halfe of all which forfeitures to be to the King and Queens 
Majeſtie, her heires and ſucceſſours, and the other to him or them that 
will ſue for the ſame before the Juſtices of Peace, or in any of the 
King and Queenes Majeſties ordinary Courts of record, by bill, plaint, 
action of debt, or informarion, in which ſuits no protection, eſſoine, or 
wager of law ſhall be allowed. 

nd be it enacted by the authoritie aforeſaid , that the Juſtices of 
Peace of every place and 228 as well within liberties, as without, 
ſhall have authoritie in their Seſſions within the limits of their authori 
tie and commiffion, to enquire , heare , and determine all offences a- 
gainſt this eſtatute, as they may doe any other matter tryable before 
them. 

Provided alwaies, that in every ſuch Faire and Market , where any 
toll is, nor ſhall be due, ne leviable by reaſon of the freedome, liberty, 
or priviledge of the ſaid Faire or Market, the keeper or keepers of the 
booke touching the execution of this preſent Act, ſhall take nor exact 
but one penny upon and for every contract, for his labour in writing the 
4 concerning the premiſſes in manner and forme, as is before de- 
clared. 


But ſeeing neither the rules ol the common Law , noz the p2oviſions of this 
Act wzought ſo good effec as was expected, therefozo a right pzofitable additto- 
nall law was made in anno 31. Reginæ Eliſabethæ, foz the ſaving of the p20- 
pertp of hozſes, mares, geldings, colts, and fillies, to and foz the right owners, 
which hereafter enſueth: 


Whereas through the Counties of this Realme , horſe-ſtealing is 
growne ſo common, as neither in paſtures or cloſes , nor hardly in ſta- 
bles the ſame are to be in ſafety from ſtealing, which enſueth by the 


ready buying of the ſame by horſe-courſers and others in ſome open 
Faires 


Of Faires and Markets,eoc. 
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Faires or Markets farre diſtant from the owner, and with ſuch ſpecd as 
the owner cannot by purſuit poſſibly help the ſame: And * ſundry good * 2.8 3. Phil. & 
ordinances have heretofore been made touching the manner of ſelling se. 


SCC 2. E. 3. ca. 15. 


and tolling of horſes, mares, geldings, and colts in Faires and Markets, ; x 3.Cap.3. 


— 


which have not wrought ſo good effect for the repreſſing or avoiding of 27.H-6.cip 5: 


horſe-ſtealing, as was expected. 


Now for a further _— in that behalfe, Be it enacted by the au- 


thoritie of this preſent Parliament, that no perſon after 
twenty dayes next after the end of this Seſſion of Parlia- 
ment, ſhall in any Faire or Market, ſell, a give, exchange, or 
put _ any horſe, mare, gelding, colt, or filly , unleſſe 
the toll-taker there, or (where no toll is paid) the book 

keeper, bailiffe, or chiefe officer of the ſame Faire or Mar- 
ker, ſhall and will rake upon him perfect knowledge of the 
perſon that ſo ſhall ſell , or offer to ſell, give, or exchange 
any horſe, mare, gelding , colt, or filly, and of his true 
Chriſten name, ſirname , and place of dwelling or reſian- 
cie, 2 and ſhall enter all the ſame his knowledge into a 
booke there kept for ſale of horſes, 3 or elſe that he ſo ſel- 
ling, or offering to ſell, give, or exchange, or put away 
any horſe, mare, gelding, colt, or filly, ſhall bring unto the 
toll-raker , or other officer aforeſaid of the ſame Faire or 
Market, one ſufficient or credible perſon, that can, ſhall or 


Nota, for a furthcr remedy,this is 
an Act of addition, conſiſt ing up- 
on 6. points, for the ſaving ot the 
property of the right owner, 

a A gitt, without valuable conſi- 
deration in Market overt, altereth 
no property , as betore hath been 
ſaid. ' This ſtatute r.ftraincth the 
very ſale, and maketh it void, if 
the act be not purſued. & this firſt 
branch is in the dil- junctive, un- 
le ſſe either the toll; taket or book - 
keeper ſhall & will take upon him 
perfect knowledge, &c.or «Ile that 
he ſo ſelling , or offering to ſell, 
&c. ſhall bring, &c- one ſufficient 
and credible perſon ,&c. that fall 
avouch, &c. who vulgarly is called 
a Voucher: and this branch cx- 
tendeth to all ſales of horſes in 
Market overt, whether the horſe, 
&c. be ſtolne, ot not ſtolne. 


will teſtifie and declare unto, and before ſuch toll-taker, 
book-keeper, or other officer, that he knoweth the party that ſo ſelleth, 
giveth, exchangeth, or putteth away ſuch horſe, mare, gelding, colt, 
or filly, and his true name, ſirname, myſterie, and dwelling place: 
4 and there enter, or cauſe to be entred in the booke of the ſaid toll- 
taker, or officer, as well the true Chriſten name, and ſirname, myſterie, 
and place of dwelling or reſiancie of him that ſo ſelleth, giveth , ex- 
changeth, or putteth away ſuch horſe, mare, gelding, colt, or filly , as 
of him that ſo ſhall reſtifie or avouch his knowledge of the ſame per- 
ſon, 5 and ſhall alſo cauſe to be entred the very true price or value that 
he ſhall have for the ſame horſe, mare, gelding, colt, or filly ſo fold. 
And that no perſon ſhall rake upon him to avouch, teſtifie, or de- 
clare, that hee knoweth the party that ſo ſhall offer to ſell, give, ex- 
change, or put away ſuch horſe, mare, gelding, colt, or filly, unlefle he 
doe indeed truly know the ſame party, and ſhall truly declare to the 
toll-raker , or other officer aforeſaid , as well the Chriſten name, ſir- 
name, myſterie, and place of dwelling and reſiancie of himſelfe, as of 
him, of, and for whom he maketh ſuch reſtimony and avouchment. 
And that no toll-raker, or other perſon, keeping any booke of entry 
of ſales of horſes in Faires or Markets, ſhall take or receive any toll, or 
make entry of any ſale , gift, exchange, or putting away of any horſe, 
mare, gelding, colt, or filly, unleſſe he knoweth the party that ſo ſcl- 
leth, giveth, exchangeth, or purteth away any ſuch horſe , mare, gel- 
ding, colt, or filly, and his true Chriſten name, ſirname, myſterie, and 
place of his dwelling or reſiancie, or the party that ſhall and will teſtifie 
and avouch his knowledge of the ſame perſon ſo ſelling, giving, ex- 
changing, or putting away ſuch horſe, mare, gelding, colt, or filly, and 


his 


The 2.branch. 
Thet he ſo ſel- 
ling. &c. cauſe to 
be entred the true 
Chriſten name, 
and ſirname, and 
place of dwcl- 
ling, &c. and the 
very true price 
and value. 

See for the ſixth 
point inthe ſe- 
venth branch. 

* The 3 branch. 
No perion take 
upon him to a- 
vouch unleſle he 
do indeed truly 
know, &c. 


The 4 branch. 
No toll-taker, or 
book keeper ſhal 
make any entry, 
but upon the diſ- 
junctive in the 
hit branch. 
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his true Chriſten name, ſirname, myſterie, and place of dwelling or re- 
ſiancie, and ſhall make a perfect entry into the ſaid booke of fach his 
knowledge of the perſon, and of the name, ſirname, myſterie, and place 
of the dwelling or reſiancie of the ſame r and alſo the true price, 
or value that ſhall be, hona fide, taken or had, for any ſuch horſe, mare, 
gelding, colt, or filly ſo ſold, given, exchanged, or put away, ſo farre 
The g. branch. as he can underſtand the ſame, and then give to the party ſo buying, 
— or taking by gift, exchange, or otherwiſe, ſuch horſe, mare, gel- 
&c. a true & per- ding, colt, or filly , requiring and paying two pence for the ſame, 
leck note in wri- true and perfect note in writing of all the full contents of the 
ang ang paping ſame, ſubſcribed with his hand, on * paine that every perſon that 
two pence for fo ſhall ſel „give, exchange, or put away any horſe, mare, gel- 
* gc. ding, colt, or filly, without being knowne to the toll- taker, or 
pitt” other officer aforeſaid, or without bringing ſuch a voucher or witneſſe, 
cauſing the ſame to be entred as aforeſaid, and every perſon making any 
untrue teſtimony or avouchment in the behalfe aforeſaid , and ever 
toll-raker, book-keeper , or other officer of Faire or Market aforeſaid, 
offending in the premiſſes contrary to the true meaning aforeſaid, ſhall 
To forfeit ve forfeit for every ſuch default the ſumme of five pounds; bur alſo that 
FR every ſale, gift, exchange, or other putting away of any horſe , mare, 
gelding, colt, filly, in Faire or Market nor uſed in all points according 
to the true meaning aforeſaid, ſhall be void: the one halfe of all which 
forfeitures to be to the Queenes Majeſtic, her heires and ſucceſſors, and 
The penaltiesno the other halfe to him or them that will ſuc for the ſame before the Ju- 
— ſtices of Peace, or in any of her Majeſties ordinary Courts of re- 
Peact, &c. cord, by bill, plaint, action of debt, or information, in which no eſſoin 
or protection ſhall be allowed. 
The 6.branch, And be it further enacted , that the Juſtices of Peace of every place 
— — and County, as well within liberties as without, ſhall have authoritie 
and dacrmine. in their Seſſions within the limits of their authoritie and commiſſion, to 
enquire, heare, and determine all offences againſt this Statute, as they 
may doe any other matter tryable before them. 
The 5 branch. nd be it further enacted, that if any horſe, mare, gelding, colt, or 
CY , filly, after twenty dayes next enſuing the end of this Seſſion of Parlia- 
are ſtolne. ment, ſhall be ſtollen, and after ſhall be ſold in open Faire or Marker, 
Thefixtb point and the ſame ſale ſhall be uſed in all points and circumſtances as afore- 
* — faid : that yet nevertheleſſe, the ſale of any ſuch horſe, mare, gelding, 
the right owner. COlt, Or fil, within ſixe moneths next after the tclony done, ſhall nor 
— — take away the property of the owner from whom the ſame was ſtollen, 
— he ſo as claime be made within ſixe moncths by the party from whom 
lale in Market the ſame was ſtollen, or by his executors or adminiſtrators , or by any 
overt ſhall get other by any of their appointment, at, or in the Towne or Pariſh where 
property,&c.if the ſame horſe, mare, gelding, colt, or filly ſhall be found, before the 
— vgs Maior or other head officer of the ſame Towne or Pariſh , if the ſame 
moneths,&&c, horſe, mare, gelding, colt, or filly ſhall happen to be found in any 
Towne corporate, or market Towne, or elſe before any Juſtice of 
Peace of that County neere to the place where ſuch horſe, mare, gel- 
ding, colt, or filly ſhall be found, if it be out of Towne corporate, or 
market Towne, and ſo as proofe be made within forty daies then next 


— dent enſuing, by two ſufficient witneſſes to be produced and depoſed * 
uc 
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ſuch head officer or Juſtice, ( who by vertue of this Act ſhall have au- 
thority to miniſter an oath in that behalfe) that the property of the 
ſame horſe, mare, gelding, colt, or filly ſo claimed, was in the pa 
by, or for whom ſuch claime is made, and was ſtollen from him 
within ſix moneths next before ſuch claime of any ſuch horſe, gelding, 
mare, colt, or filly, but that the party from whom the ſaid horſe, mare, 
gelding, colt, or filly was ſtollen, his executors or adminiſtrators, ſhall 
and may at all times after notwithſtanding any ſuch ſale or ſales in any 
Faire, or open Market thereof made, have propertie and power to have, 
take againe, and enjoy the ſaid horfe, mare, gelding, colt, or filly, upon 
payment or readinefle , or offer to pay to the party that ſhall have the 
poſſeſſion and intereſt of the ſame horſe, mare, gelding, colt, or filly, 
if he will receive and accept it, ſo much money as the ſame party ſhall 
depoſe and ſweare before ſuch head officer,or Taltice of Peace (* who, 
by vertue of this Act, ſhall have authoritie to miniſter and give anoath 
in that behalfe that hee paid for the ſame bona fide, without fraud or 
colluſion, any law, ſtatute,or other thing to the contrary thereof in any 
wiſe notwithſtanding. 


This da is but an Ac (as hath been ſaid) of addition to the common La, 
and to the Act of 2. & 3. Phil. & Mar. cap.7. all ftanding in ſozce, and muſt bo 
purſued. 


And be it further enacted by the authoritie aforeſaid, that after twen- 
ty daies after the end of this Seſſion of Parliament, not onely all accef- 
— before ſuch felony done, but alſo all acceſſaries after ſuch felony, 
ſhall be deprived and put from all benefit of their Clergy, as the prin- 
cipall by Statute heretofore made, is, or ought to be. 


Do as what by the 1 2. points of the common Law,and what by the 12. pointg 
of additions by th ſe two Statutes the pzoperty of hozſes, xc. are ſo pzeſerved, ag 
if the owner be of capacity to underſtand them (being collected together, and ex- 
platned by ourlaboucs and be viatlant and induſtrious to purſue the ſame, it is 
almoſt impoſſible that the.pzoperty of the hozſe, ec, cither Colne , oz not ffolne, 
ſhould be altered by any ſale in Market overt by him that fs malæ fidei poſſeſſor. 

And let the owner oz ruler of the Faire, the toll · taker, oꝛ book keeper, and the 
avoucher take heed , that they perfozme the duty enjopned to them by this fta · 
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None can ex 
mine witneſſes 
nancw man- 


5 nor, without AQ 


ol Parliament. 


Upon payment 
of ſo much mony 
as was bona fide 
payed for th: 
ſame, 


* No man can 
give an oath in 2 
new caſe, without 
AR of Parlia- 
ment, 


The 8. brancl. 
Clergy taken 
from acceſſaries 
&c. atrer. 


tute, other wiſe it will be very penall to them. And hereby good direaion is gt+ Hippocomi, 


ven to Courratiers, Yozſe-courſers how they may ſafely deale, 
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19. Eliſ.cap. 5- 


eee eee 
The Expoſition of the Statutes of 39, Elf. Cap. j. 


and 21.Jac.Cap.1. concerning the erection of Hoſpitals 
and Houſes of Correction. 


— — 


E it enacted by the authoritie of this preſent Parliament, that all 
and every perſon and perſons ſeiſed of an eſtate in fee. ſimple, their 
heires, executors, or aſſignes, at his or their wills and pleaſures , ſhall 
have full power, ſtrength, licence, and lawfull authoritie at any time 
during the ſpace of twenty yeares next enſuing, by deed inrolled inthe 
high Court of Chancerie, to ere, found and cſtabliſh one or more 
Hoſpitals, — de dieu, abiding places, or houſes of Correction, at 
his or their will and pleaſure, as well for the finding, ſuſtentation and 
reliefe of the maimed, poore, needy, or impotent people, as to ſet the 
poore to worke, to have continuance for ever, and from time to time 
to place therein ſuch head and members, and ſuch number of poore, as 
to him, his heires and aſſignes ſhall ſeem convenient: And that the ſame 
Hoſpitals or Houſes ſo founded, ſnall be incorporated, and have per- 
uall ſucceſſions for ever, in fact, deed, and name, and of ſuch head 
members, and numbers of poore, needy, maimed, or impotent people, 
as ſhall be appointed, aſſigned, limited, or named by the Founder oi 
Founders, his or their heires, executors or aſſignes, by any ſuch decd 
inrolled : And that ſuch Hoſpitall, Meaſon de dien, abiding place, oi 
houſe of Correction, and the perſons therein placed, ſhall be incorpo- 
rated, named, and called by ſuch name as the ſaid Founder or Foun- 
ders, his heires, executors or aſſignes ſhall ſo limit, aſſigne, and ap- 
point: And the ſame Hoſpirall, Meaſon de dien, abiding place, or houſe 
of Correction ſo incorporated and named, ſhall be a body corporate 
and politick, and ſhall by that name of incorporation have full power, 
authority, and lawfull capacitie and abilitie, to purchaſe, take, hold, re- 
ceive, enjoy, and have to them and to their ſucceſſors for ever, as wel! 
oods and cattells, as mannors, lands, teneinents, and hereditaments, 
— frechold of any perſon or perſons whatſoever. So that the ſame 
exceed not the yearly value of two hundred pounds above all charges 
and repriſes, to any one ſuch abiding houſe, Hoſpitall, Meaſon de dieu,or 
houſe of correction: And ſo as the ſame, or any part thereof be nor 
holden of our Soveraigne Lady the Queene , her heires or ſucceſſors, 
immediately in chiefe, or elſe of our ſaid Soveraigne Lady the Queen, 
or any other perſon by Knighrſ-ſervice, without licence or writ of Ad 
quod dammum, or the Statute of Mortmain, or any other Statute or Law 
to the contrary notwithſtanding. And that the ſame Hoſpitall, Mcaſor 
de dicu, abiding place, or houſe of Correction, and the perſons ſo being 
incorporated, founded and named , ſhall have full power and lawtull 
authoritic by the true name of the incorporation thereof, to ſue and to 
be ſued, implead and to be impleaded, to anſwer and to be anſwered 
unto, in all manner of Courts and places that now are, or hereafter ſhall 


be within this Realme, as well Temporall as Spirituall, in all manner 
of 


State 39,Elif,Cap,s. 


of ſuits whatſoever , and of what nature and kind ſoever ſuch ſuits or 
Actions be or ſhall be: And that the ſame Hoſpitall, Meaſon de dien, abi- 
ding place, or houſc of correction, ſhall have and enjoy for ever ſuch a 
common ſcale or ſeales, as by the ſaid Founder or Founders , his or 
their hctres, executors or aſſignes ſnall be in writing under his or their 
hand and ſeale aſſigned, named or appointed: whereby the ſame cor- 
poration ſhall or may ſcale any maner of Inſtrument touching the ſame 
incorporation, and the lands, tenements, hereditaments, goods, or othe1 
things thereto belonging, or in any wiſe touching or concerning the 
fame. And further ſhall be ordered, directed, and viſited, placed, or 
pon juſt cauſe diſplaced by ſuch perſon or perſons, bodies politick or 
corporate, their heires, ſucceſſors or affignes, as ſhall be nominared or 
aſſigned by the Founder or Founders thereof, their heires or aſſignes, 
according to ſuch Rules, Statutes, and Ordinances,as ſhall be ſet forth, 
made, deviſcd , or eſtabliſhed by the ſaid Founder or Founders , their 
heires or aſſignes,in writing under his or their hand and ſcale. not being 
repugnant or contrary to the Lawes and Statutes of this Realme, any 
Law, Statnte, Cuſtome, Uſage, or other thing whatſocver to the con- 
trary in any wiſe notwithſtanding, And that it ſhall be lawfull unto the 
Founder or Founders, his and their heires or afſienes, upon the death 
or removing of any head or member of any ſuch corporation, to place 
one other in the roome of him that dycth , or is removed ſucceſſively 
tor ever. 

Provided alwaies, that all leaſes, grants, conveyances, or eſtates, to be 
made by any corporation ſo to be founded as aforeſaid, exceeding the 
number of one and twenty ycares , and that in poſſeſſion, and where- 
upon the accuſtomable yearly rent, or more, by the greater part of 
twenty ycares next before the making of ſuch leaſe , ſhall not be reſer- 
ved and ycarly payable, ſhall be void : Saving to all perſons , bodies 
politick and corporate,their heires and ſucceſſors (other then the Foun- 
ders and Givers, their heires and ſucceſſors) all ſuch right, title, claime, 
poſſeſsion, rents, ſervices, commons, demands, intereſt, and profits, 
which they or any of them ſhall have, or of right ought to have, of, in 
or to any the lands, tenements, or hereditaments, hereafter to be gi- 
ven, limited or aſsigned in torme aforeſaid, in as ample manner, as if 
this Statute had never been had or made. 

Provided alſo, that this Act, or any thing therein contained, ſhall 
not extend to enable any perſon or perſons, being within age , women 
covert without their husbands , or of aon ſane memorie , to make any 
ſuch corporation, or to endow the ſame : any thing in this preſent Act 
to the contrary thereof in any wile notwithſtanding. 

Provided alwaics, that no ſuch Hoſpitall, Meaſon de dicu , abiding 
place, or houſe of correction ſhall be erected, founded, or incorporated 
by force of this Act, unleſſe upon the foundation or erection thereof, 
the ſame be endowed for ever with lands, tenements, or hereditaments 
of the cleare yearly value of ten pounds by the ycarc. 

Provided ulſo, and be it further enacted, that no ſuch incorporation 
to be founded by force of this Act, ſhall at any time hereafter doe or 
ſuffer to be done any Act or thing, whereby, or by meanes whereof any 
of the lands, tenements, hereditaments, ſtockc, goods or chattels of ſuch 

L117 incorpora- 
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178. 

Sed abundans 
cautela non no- 
cet. 


Whereof the Ho- 
ſpitall, &c. muſt 
be endowed. 


dial. de zo. Elil. Cap.. 


incorporation, or any eſtate, intereſt, poſſeſſion or property, of, or in 
the ſame, or any of them ſhall be veſted or transferred in or to any o- 
ther whatſoever, contrary to the true meaning ot this Act: and that 
ſuch conſtruction ſhall be made upon this Act as ſhall be moſt benefi- 
ciall and available for the maintenance of the poore, and for repreſſing 
and avoiding of all Acts and devices to be invented, or put in ure con- 
trary to the true meaning of this Act, 21. Fac. I. made perpetuall, 


That all and every perſon and perſons. ] Theſe woads regularly doe 
extend to ano body politick 02 coꝛ voꝛate, but not to ſuch as are reſtrained by anp 
Aa of Parliament to alien. ic. but doth extend to ſuch bodies politick and cozpos 
rate as map alien: As Palozs 4 Comminaltics, Bapliffes and Burgeſles, xc, 
and the like and to all other perſons whatſoever. 

This Ac enables not perſons within age, oz feme Coverts without their 
husbands, of non compos mentis, o anp other perſons diſabled by law, to 
found xc. 

This is a very beneficfall law: fo2 the charges of incozpozation, and of the li 
tente of Po2tmaine in theſe dayes grow ſo great by one meanes c2 other, as it 
bath diſcour : ged many men to undertake theſe ptous and charitable wozkes, 
whereas in fozmer times ſuch wozkes of picty ard charity foz the pooꝛe did cver 
paſſe in forma pauperis, and ſo we hope to ſee it agatnc, 


| Seiſed of any eſtate in fee- ſimple, &c. ] Firſt, the mannozs, lands te. 
nements, oz bhereditaments, whercof the indowment ts made, muſt be of an 
eſtate in ſec-fimple, either abſolute, condittonall, oz qualified. They muſt be 
tee hold. 3 They muſt be of the cleare pearlp value of 10 pounds by the peare, 
03 moze, end not exceeding the peaxiy value of - co. pounds by the peare above 
all charges and repziſes, 4. They oz any part thercof muſt not be holden of the 
King immediately in chicfe, oz of the King , o2 of any other perſon by Knightf- 
ſervice, But if the firſt indowment be of the peariy value of 10. pounds oz meze, 
and under the pearly value of ꝛco. pounds they map purchafe ( oꝛ any map vive 
to them) manno2s, lands, tenements, oz hereditaments , having the afozeſatd 

oure qualities untill they have mannozs, lands, tenements oz hereditaments, 
to the pearl value of o. pounds, above all charges and repꝛiſes by fozce of this 
Act of Parliament, without any licence of Poztmatne. 

But if they be at the time of the foundation oz indowment of the pearlp value 
of 200. pounds, oʒ under, and afterwards they become of greater value by good 
busbandzp, riſing of pzices, ſudden accidents, as by eſcheat, oz otherwiſe, they 
hall continue good to be enjoped by the Yoſpitall, xc. albeit they be above the 
yearly value of oO. pounds: foz the pearly value muft be accounted within this 
ſtatute. as it was at the time of the indowment made. Alſo goods and chattels 
(reall oʒ perſonall) they map take of what value ſoever. 


Their heires, executors, or aſſignes. ] Chat ts, when the tenant in fee- 
ſimple that hath not time to found himſelfe, ſhall appoint his hetres, crecuto2s, 03 
allignes to doe the ſame ; and pet if he make no appointment, bis heires oz af- 
ſignes map doe it. 


7 During the ſpace of 20. yeares. ] This Ac is made perpctuall by the 
— of 21. Jac. Regis, cap. i. as moze at large ſhall be ſhewed when we come 

oft, 

7 By deed inrolled in the high Court of Chancery to erect, &c.] 
It cannot be ereced by any other in ent, con veyance oz allarance, but by 
deed inrolled in the Chancery. This deed not be inrolled in the Chancery with- 
in 6. moneths after the date but at any time after (tut the ſooner the ſafer.) And 
this deedneed not to be indentcd, but a deed poll ſufficeth, Jt is good, if — 

dee 


Of the erection of Hoſpitals,&9c, 
deed bee in paper, but i muſt bee inrolled in parchment, 


One or more Hoſpitalls, Meaſons de dien, abiding place, or houſes 


of Correction. ] The firſt thzee are expꝛeſled to be foz the finding, ſuſtentati⸗ 
on and reltefe of the matmed, pooze,needy,oz impotent people in the dil · junatve. 
And the fourth, vi: the Houſes of Tozrecton, to ſet the pooze to wozke, 


4 To have continuance for ever. J The Founder cannot erect, ac. any of 
theſe foz peares, lfves, oʒ anp other limited time, but foz ever. 

And that the ſame Hoſpitalls, or Houſes ſo founded, 8c.] 
That is, founded by deed tnrolled in the Chancery. 

4 : — is not onelp fundamentum ponere, ſeu jacere, but alſo firmare , ſeu 
aDINIre- 

Shall be incorporated, and have perpetuall ſucceſſion, &c. 
And fozalmuch as the Yoſpttall, xc. ts not pzoperly tncozpozated , but the per» 
ſons therein placed xc, are to be {ncozpozated ; therefoze it is in the next clauſe 
added, And that ſuch Hoſpitall, CMeaſon de dien, abiding place, or Houſe of 
Correction, and the perſons therein placed ſhall be incorporated, named, and 
called by ſuch name as the ſaid Founder or Founders, his heires, executors, or 
aſſignes ſhall ſo (that is, by any ſuch deed inrolled) limit, aſſigne, and appoint. 
So as the perſons, to be by this A incozpozated, muſt be there placed and na: 
med, when the Founder gtveth them their name of incezpozation : foz the Par · 
ltament inco2pozateth them and the Founder giveth them only their name. 

Now it is neceCarp,foz the better furtherance of theſe godly & charitable wozks, 
to ſet downe a pꝛeſident warrantable by the ſaid Aas. And fozaſmuch as by this 
Act it muſt be done by deed / whtch maſt have wziting ſealing,and delfberp) and 
not by a waiting only; it is the ſureſt wap to have it by deed indented , between 
the Founder of the-one part, and A. B. &c. of the other part, which the Founder 
may ſcale and deltver to A. B. &c. acknowledge it, and cauſe it to be inrolled in the 
Chancery : foz inrolled it cannot be in anꝝ other Court. 

This Indenture made the firſt dap of Pap, in the firſt peare of the reigne of 
our Soveratgne Lozd Bing Charles, by the grace of God, tc. Between A. B. of 
B. in the County of C. Eſquire of the one part, and C. D. E. F. &c. of the other 
part, UW itneſſeth, that whereas the ſaid A. B. of his charitable affection and diſpo⸗ 
fition hath erened and founded certafne bulldings and edifices upon a parcell of 
ground in the Pariſh of F. in the ſaid County of C. lying between the ec. to be 
an Holpttall, foz the finding, ſuſtentation, and reltefe of pooze and impotent peo- 
ple, to have continuance foz eber. And by theſe pzeſents the ſaid A.B. doth found, 
erect, and eſtabliſh the ſame foz an Hoſpitall of pooze and impotent people, fo 
bave continuance fo2 eber. And accozding to the power and authozitp given to 
the laid A. B. by the ſtatute oz ſtatutes in that caſe pzovided, the ſatd A. B. doth by 
theſe pzeſents limit, alligne, and appoint, that the ſaid Hoſpitall , and the pooze 
and impotent perſons therein placed, viz. D. E. E. F. F.G.&c. to the number of 

ſhall foz ever hereafter be incozpozated by the name of the Paſter and 
Bzethzen of the Hoſpitall of the holy and individed Trinity of F. in the ſatd 
County of C. And further, the ſaid A. B. doth by theſe pzeſents name and ap- 
point the ſald D. E. E. F. F. G. c. to be pzeſent 1Bzethzen of the ſaid Yoſpitall, 
and the ſaid D. E. to be pzeſent Maſter of the ſatd Hoſpitall, and that by the name 
ol the Paſter and Bzethzen, they ſhall have full power and authozity , and law- 
fall capacity and ability to purchaſe, take, hold. receive and enjoy, and have to 


them, and their ſucceſſo2s foz ever, as well goods and chattels , as mans. Nora, they 
lands, tenements,and hereditaments, being free-hold, of any perſon oz perſons may cake, wich- 


out any reſtraint, 
goods & chat- 
tels, as well re- 


U, Il and 
name df Maſter and 15zethzen, ec. to ſus, and to be ſned, implead and bs implea⸗ —— va- 
ded, fo anſwer and to be anſwered unto in all manner of Conrts and places lue ſocrer. 


whatſoever, accozding to the fozme and effects of the ſtatutes in that caſe made 
and pzovided. And that the ſame Yolpitall, ec. and the perſons ſo being incoz» 
pozated, founded and named, ſhall have full power x lawfull authozitp by the ſafo 
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within thts Nealme, as well Tempoꝛallas Spirttuoll, in all manner of ſuftg 
whatſocvcr, and ol what nature oꝛ kind whatſoe ver ſuch fuits 02 agen be, oz 
Hall be. And the ſaid A. B. doth by theſe pꝛeſents alligne, name end appoint that 
the ſaid Paſter and B2ethzen, and their ſucteſloʒs fog ever hercaſter ſhall have a 
common ſeale, with a croſſe raven therein, and in the circumfercnce thereof, Si- 
gi lum Hofpiralis ſanctæ Trinitatis de F. whercbp the ſaid Baſter and Bze⸗ 
then, and their ſucteſſoꝛs, ſhall oz map ſcale any manner of inſtruments teuch⸗ 
ing the ſame tnco;pozation, and the lands, tenements and hereditaments, goods, 
02 other things thereto belonging . oꝛ in any wiſe touching oz concerning the ſame, 
And that it hall be lawfull foz the ſaid A. B. din ing his liſe upon the death oz re⸗ 
moving of the ſald Ma ſter, oz any of the ſatd B2ethzen, to place one other in the 
roome of him that dyeth, oz is removed. And after the death of the ſaid A. E. it 
ſhall be la wiull fo2 the Pcrfon of the ſaid Towne of F. and the Church wardens 
of the ſame foz the time being, ſucteſſively foz ever after the deceaſe of the ſaid A. 
B. upon the death oꝛ removing of the aſter, oz any of the Bꝛethzen of the ſaid 
Hoſpitajl, to place one other in the roome of him that dycd, oz is removed, ſuc⸗ 
cefſively foꝛ ever. Jn witneſſe whercof, ac. 
2 3.8.4. tit. And albeit that the onely clenttall point that the Founder is to doe in this 
* 22 caſe is, to appoint and give a name to the Cozpozation , pet by wap of illuſtra⸗ 
in — de wy tion we have thought it fit to adde ſo much as we have done, kollo wing the very 
tons Hoſpitall. wozds and effer of this 80. And although that at the common Law a Coꝛpo⸗ 
ration may be of an Hoſpttall that is in poteſtate of tertatne perſons to be Go» 
vernours of the Hoſpttall and not of the perſons placed therein, pet the (afeft 
and ſureft wap upon this ſtatute ts, firſt to pzepare the Yoſpitall, and to place 
the pooe therein. and to inco2vozate the pcrſons therein placed. And this we 
hold by reaſon of the ſaid wozds in this A,viz. And that ſuch Hoſpitall, &c.and 
the perſons therein placed ſhall be incorporated, &c. 


Such a common ſeale or ſeals, as by the Founder or Founders, &c. 


ſhall be aſſigned. ] It is neceſſary to be knowne, who ſhall be ſaid to be ꝓ oun⸗ 
= 02 Founders , foz the better underſtanding of the clauſes ſubſequent in this 
>, 

Such onelp are ſaid to be Founder 02 Founders within this Act, as are ſeiſed 
of an eſtate in fee-imple of any mannoꝛs, lands, tenements, oz heredftaments, 
gate zd, WVaving the fonrequalities afozeſaid, and giveth the ſame at the firſt foundation of 
judge Ib. f fol. Ide Yolpttall, ec, tothe incozpozation of the Yoſpitall, Foz tt ts a ſure rule, that 

742.inlecaſe he oz they that give the firſt poſſeſſions, is the Founder oz Formders, 
de Dean & Chap- But then it is demanded, What if K. S. Citizen of London, by his laſt will 
de Norwich. and teſtament doe deviſe, that his executoꝛs ſhall beſtow a thouſand pounds in 
purchaſe of lands,tenements,03 hereditaments,and that an Moſpttall hall there; 
upon be buflded and incozpozated foz the ſt:ſtentation and reltefe of pooze and tm: 
potent people, and dpeth : the executozs purchaſe lands, tenements and hercdita- 
ments of the pearly value of thzeeſcozoe pounds, having the ſatd foure qualities, 
and cauſe the eſtate to be taken to certaine perſons and thetr heires , and build 
thereupon an Yoſpitall, and place therein pooze and impotent people: In this 
and the like caſes the perſons that have the eſtate in fee-imple in the lands, tene⸗ 
ments, and hereditaments, are by the purview of this ſtatute to be Founders, 
and to doe all things that this Au doth appoint the Founder oʒ Founders to doe. 
But when they name the Cozpozation,it hall be well and wozthtly dons to name 
the Cozpozatton by the name of the Paſter and 1Bzethzen ofthe Yoſpitall of the 
doly and andivided Trinity, founded in F. in the County of C. at the onely coſts 
and charges of the (afd R. S. oz the tike ; ſo as the charitable intentton of the ſatd 
R. S. map be had in remembzance , with ſome juſt recitall in the beginning of the 

deed of foundation of the truth of the caſe. 

The next thing that is to be done after the incozpozation , is to convey the 
lands, tenements and hereditaments to the ſaid incozpozation , which may be 
bone laſelp, with greater facttitp and lefle charge, by bargaine and ſale by _— 
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denfed and farolled (accozding to the ſtatute of 27. Hen 8. cap. 16.) between the 27 H. s cap. 16. 
Founder oz Founders of the one part, and the Paſter and B2cthzen, ec. of the ee before the 
other part, in conſidcretton of five ſhillings in hand paid by the Baſter of the 22 of 
ſaid Yoſpitall (foz himſelfe and to his Bzcthzen and of other five ſhillings in 
hand paid by the ſatd Paſter and zethzen at. whereof you may havo a pꝛeſi⸗ 

dent in the tenth booke of mp Repoꝛts in the caſe of dutrtons Hotpitall,fol.17.b. Lib. 10. fol. 17. 
& 34. a. reſponrs al o. objection, which judgement is after allowed and ratified & 34. in the caſe 
by Act of Parlfament. anno 4 Regie Caro't. And this borgatne and ſale to be a - 2 Ho- 
day oz two, 02 ſo me ſhozt time after the inco2pozation. But now let us returne * 

to our Act of Paritament, 


And further ſhall be ordered and viſited,placed, or upon juſt cauſe 
diſplaced, &c. ] And fozaſmuch as nothing can pꝛoſper and continus, without 
good rule and government, the next thing to be done after the lands, ac. be con: 
beped unto them fs, That the Founder 62 Founders ſhall ſet fozth, make, de⸗ 
viſe and e ſtabliſh in wziting under his oz their hand and ſeale (foz ſo it muſt be by 
forcc of this Act) ſuch rules {ocall ſtatutes and oꝛdinances foz the oꝛder, direct- 
on, viſitation, placing, 02 upon juſt cauſe diſplacing of ſuch Paſter and Bzethzen 
by ſach perſon 02 perſons, bodies politick o2 cozpozate, their heires, , 1 f 
ſucceſſo2s 02 aCianes, as ſhall be nominated oz alligned by the d l c rb e who 
* Founder 02 Founders, the ſaid rules, locall ſtatutes and o2dinan- celle. Vid. 2. H. f. ca. L dr. f. Vid. 
ces being not repugnant oz contrary to the lawes oz ſtatutes of 14. Eliſcap.5. El. cap. 18. 8 afl. 
the Reaime. And theſe oꝛders, ac. fo contatne (amongſt many F. 29.31. But if the Founder or 
others) two cſpectall things, viz. dally pꝛayer to Almighty God: enge timir who ſhall viſe 
And that the Pater and Bꝛethzen be not idle, but that they and ah a& of Pn lamen l ff and 
edery of them exerciſe ſuch wozke meet foz them, as the Parſon of by the #tarure of 21. IE. See the 
the Pariſh, and the Church wardens (02 ſuch other as the Foun⸗ ſtatute of 13. El. cap. 17. 
der ſhall name ſhall appotnt oz allow of, and to take a weekly account thereof, 
And theſe ozvcrs, xc, to beare date after the bargaine and ſale , and it is good to 


have them inrolled, 


T Provided allo, and be it further enacted, that no ſuch corporation 
to be founded by force of this Act, ſhall at any time hereatter doe, or 


ſuffer to be done, &c. ] This clauſe of reſtraint in this Ac is as fo2ctbie, and 
rather moze then the reſtraint by the ſtatute of 13 Eliſ cap. 10. And therefoze 
hereby they are diſabled as well to make any convepance to the King , as to anp 
Snbjec, contrary fo the true meaning of the Ac, 

Pernſe well the ſtatute in pzint in 2. Eliſ cap. i 7. fo2 the erection and founda⸗ 
tion of an Hoſpitall by Robert E axle of L eiceſter, which was the paterne where- 
by this da was framed, And ſee the oꝛders and locall ſtatutes made by him, foz 
they were done by geod advice, and have had good effect, 


The 
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31. Eliſ. cap. 6. 
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Lene. 


The Statute of 21. Fac. Regu, Cap. i. concerning 
Hoſpitalls, and Houſes of Correction. 
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W Hereas in the Parliament held in the nine and thirtieth yeare of 
the reigne of the late Queen Eliſabeth of happy memory, a good 
law was made, entituled, An Act for erecting of Hoſpitalls , or 45 ding 
and working houſes for the poore : but the power, licence and authoritie 
given by the ſaid Statute , to erect , found, and eſtabliſh ſuch houſes 
and abiding places, as are therein mentioned, was confined to the 
ſpace of twenty yeares then next enſuing, which ſaid time is now ex- 
ired. 
8 Be it therefore enacted by the authoritie of this preſent Parliament, 
That the ſaid Act, and all things therein contained, ſhall from hence- 
forth be revived, and made perpetuall to have continuance for ever. 
And be it alſo enacted, That all Hoſpitalls, NMeaſons de dieu, and abi- 
ding places for poore, lame, maimed and impotent people, or for Hou- 
ſes of Correction, at any time ſince the ſaid twenty yeares expired, 
erected, founded or made, or at any time hereafter to be erected, foun- 
ded or made, according to the purport of the ſaid Statute, ſhall be in- 
corporated, and have perpetuall ſucceſſion and capacitie, to have, take 
and enjoy all other priviledges, benefits, and immunities, to all intents 
and purpoſes, according to the proviſions, genour, purport and true 
meaning of the ſaid Act, as if the ſame had been made, founded, or en- 
dowed within the ſpace of twenty yeares next enſuing the ſaid Sta- 


tute, Stat. 43. El.. 


T That the ſaid Act, and all things therein contained, from hence- 
forth be revived, and made perpetuall to have continuance for ever.] 

Theſe wozds made perpetuall, and have continuance tor ever have made 
the ſaid Ac of 29. Eliſ. and all things therein contained at the making thereof 
but a pzobattoner foz 20. peares long ſince expired) now by this Ac perpetuall, 
and to have continuance foz eber. 


That all Hoſpitals, Meaſons de dieu for the poore, &c. or for * Hou- 
ſes of Correction, at any time ſince the ſaid twenty yeares expired, 
erected, &c. ] Whereas ſome Yoſpttalls, tc oz Houſes of Coꝛredion werc 
founded after the ſaid twenty peares expired accozding to the ſaid Ad, thoſe by 
this Act are tncozpozated, eſtabliſhed and confirmed, 

And like wiſe all Hoſpitalls, tc. and Houſes of Coꝛredton hereaftcr to be ere⸗ 
>ed, gc. accozding to the purpozt of the ſatd ſtatute ſhall be tnco2pozated, ic. And 
note, that this bzanch makes the ꝗ of 20 Eli. &c. a perpetuall law. 

Vi i. 1 3.Eliſ.cap.7.the motty of the fozfeiture of Bankrupts given to the pooze 
g 


31. 12 Jf any which have election, nomination, voice, oz aſſent there⸗ 
unto of any perſon to have roome oz place in any Moſpitall, ſhall have oz take 
any monep, reward 03 p2ofit, diredly oz indiredip, oz gomiſe of money reward 
02 p2ofit, that then ſuch roome and place to be votd, and another to be pzeferred 
to the place by thoſs that have anthozity to elec; ec. 1 


Stat. de 21.Jac,Cap.1. 727 


In 43. Eliſ. a right pzofitable law was made, foz Commiſſtoners to enquire 43. Eliſ cap 4. 
of mt{-implopment of lands, tenements , rents , annuities , p2ofits, !heredita- 
ments, goods, chattels, monep, and ſtockes of money given oz appointed, ſome 
foz reitefe of aged, impotent, and pooze people, and ſome fo; reliefe of ſicke and 

matmed ſouldters and mariner s, oz ſo maintenance of Houſes of Coz+ 
recon (inter alia) and by their ozders to refozme the ſame, 
which Aa hath wzought very good effect 
in many caſes, 


A ſpeedy remedy 
in many caſes. 


AE VT Kb of oe 
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Note, theſe arc 
not only Hloules 
ot Corrections 
but Work-houtrs 
alto, as hercatter 
Wend 


nel ity ot this 

word. 

The lite of this 
bu me ſſe conh- 
ſteth in traming 
of theſe orders, 

& in dut exec u- 


tion of thc lame, 


The Picamble, 


Ste the third part 
o the Inſt.tutes, 
8 w. Raus. 


SS esse sss 


An xpoſition of the Statute of 7. Jac. Regis 
Cab. 4. concerning Houles of Cortection, and the 
government of them. 


— —— 


Rk any Statutes have been made foz the puniſhment of Rognes , Uaga⸗ 
| V | bonds, and ſturdy Beggars, but very few to find them woke, and to en- 
fozce them therermto. The pzinctpall of that kind is the ſtatute of 39. Eliſ.ca. 4. 
which doth cnac, That from time to time it ſhall and may be law full to and for 
the Juſtices of Peace of any County or City. aſſembled at any Quarter Seſſi- 
ons of the Peace within the ſame County, City, Borough, or Towne corpo- 
rate, to ſer downe order in three things: Firſt, from time to time to ere, 
or cauſe to be erected ene or more © Houtes of Correction within their ſere- 
ra! Conntiesor Citics, This firſt bꝛanch is a law perpetuall, and the JuTices 
of Peace fo2 the time beiug have power bp this Act from time to time to erca as 
many Houlcs of Coꝛred ton. oꝛ Wozk-houſes, as they ſhall thinke convenient. 


2, For the providing of ſtockes ot money, and all ot her things neceflary for 


de hme. This allo is alaw perpetuall from time to time ec, 


3. For ruling and gorerning of the ſame. 

4. For correction and puniſhment of a offenders thither to be committed. 
Theſe two alſo are lawes perpetuall, ut ſupra. 

5. For the better effecting whereof, they may make ſuch orders as they ſhal 
from time totime thinke convenient, &c. and from time to time to reforme, 
take and ſet dow ne the ſame. 

6. Which orders ſhall be of force (being warranted by authozity of Parlia⸗ 
ment and be duly performed, and put in execution. 

We paſſe over all the fozmer lawes befoze this Act of 39. Eliſ ſoʒ puniſhment 
of Rogues, Wagabonds, and ſturdy Beggars, many whereof were repealed by 
1. E. & cap-3-and all the reſt are repealed by this Ac of . and will come to 
the aboveſatd Ac of 7 fac. This law conſiſteth upon a ſhozt Pzeamble,and the 
body of the Ac, which ts divided into nine bzanches, 


Whereas heretofore divers good and neceſſarie lawes and ſtatutes 
have been made and provided for the erection ot Houſes of correction, 
for the ſuppreſſing and puniſhing of Rogues, Vagabonds , and other 
idle, vagrant, and diſorderly perſons, which lawes have not wrought 
ſo good effect as was expected, as well for that the {aid Houſes of Cor- 
rection have not been built according as was intended, as al ſo for that 
the ſaid Statutes have not been duely and ſeverely put in execution, as 
by the ſaid Statutes were appointed. 


In this Pꝛeamble are rehearſed two cauſes wherefoze the fozmer law and fa» 
tute took not ſo good effec as was expected : Firlt, foz that Youſes of Coꝛredi⸗ 
on were not built accozding as was intended, wherein no defictencte was in the 
law, but in the Juſtices of Peace which ſbould have oꝛdered the ſame to be eres 
ed. Foꝛ ſceing education of pouth, and ſetting of woꝛzke of idle and diſozderly 
perſons. are fuch eſſentiall parts of the well being of a Common wealth; and the 
oncly meane to compell them to wozke as the lat now ſtandeth is by Bouſes 
of Coꝛrect ion, ſceing there hath bern a default in the Juſtices of the Peace here- 
tofo2e, and the miſchtefe ſo daily increaſing, we hope that the Juſtices of Peace, 
having pet power, will erect moze Houſes of Correction / which are alſo _ 

TW ozks 


Concerning Houſes of Correction, & c. 


Wozk-houſcs) fo as we ſhall have neither Beggar (as { : 
mandeth) noz idle perſon in the — en a 8 can 

The ſetond cauſe [which ts the cauſe of cauſes) is, foz that the ſtatutes in that 
— _ and pꝛovided were not put in execution, as by the ſaid ſtatutes was ap! 

cintcd, 

Ind this exeellent wozk is without queſtton feaſtble: Foz upon the making of 
the ſtatute of 3.111. anda good ſpace after, whileſt Juſtices of Peace and other 
Otficers were diltgent and induſtrious, there was not a Roane to be ſeen in any 
part of Tngland, but when Juſtices and other Officers became repidi, oʒ tre- 
pidi, Rogues, 4c. ſwarmed againe. 


For remedy whereof, Be it enacted and eſtabliſhed by our Soveraign 
Lord the Kings Majeſtic, and by the Lords Spirituall and Temporal], 
and by the Commons in this preſent Parliament aſſembled , and by 
the authoritie of the ſame, That all Lawes and Statutes now in force, 
made for erecting and building of Houſes of Correction, and for 
puniſhing of Rogues, Vagabonds, and other wandring and idle per- 
ſons, ſhall be put in due execution, 


The firft bꝛanch of the bodp of this Act conſtſteth on two parts: Firt, that 
all lawes and ſtatutcs made foz erecting and building of Bouſes of Cozrection 
now in fo2cc ſhould be put in due execution; which is ſo enacted, foz the incita⸗ 
tion and intouragement of Juſtices of Peace to do their duties in this ſo impoz* 


tant a cauſe. 
2, Foz puniſhing of Rogues, Uagabonds, and ſturdy Beggars koꝛ thoſe are 
the woꝛds of the fozmer ſtatute now in fozce) ſhall be likewiſe put in due execu⸗ 


tion. Execution is the end and life of the law, 


And be it further enacted and eſtabliſhed by the authority aforeſaid, 
That before the Feaſt of Saint Michael the Archangel, which ſhall be 
inthe yeare of our Lord God one thouſand fixe hundred and eleven, 
there fall be erected, built, or otherwiſe provided, within every Coun- 
tie of this Realm of England and Wales, where there is not one Houſe 
of Correction already built, purchaſed, provided or continued, one or 
more fit and convenient Houſe or Houſes of Correction, with conve- 
nient Backſide thereunto adjoyning, together with Mills, Turns, Cards, 
and ſuch like neceſſarie Implements , to ſet the ſaid Rogues, or ſuch 
other idle perſons on worke : The ſame houſes to be built, erected or 

rovided in ſome convenient place or Towne in every County: Which 
— ſhall be purchaſed, conveyed, or aſſured unto ſuch perſon or 
perſons, as by the Juſtices of Peace, or the more part of them, in their 
Quarter Seſſions of the Peace, robe holden within every Countie of 
this Realme of England and Wales, upon truſt, to the intent the ſame 
ſhall be uſed and employed for the keeping, correcting, and ſetting to 
worke of the ſaid Rogues, Vagabonds, or ſturdy Beggars, and other 
idle and diſorderly perſons. 


T That before the Feaſt of Saint Michael, &c. ] This clanſe was fo ha: 
ften, and upon penalty to infoꝛce Juſtices of Peace to ſo neceſſary and charitable 
a wozke. * But this clauſe being in the afficmative,taketh not away the per · 
petutty of the I of :9-Eli\.foz the erection of Houſes of Cozretion and W ozks 
houſes, fcom time to time, and at any time hereafter by Juſtices of Peace, 


*' Shall be erected, built, or otherwiſe provided. ] The ſtatute of 39. El. 
Aaaaa uſed 


729 


* 39-Eliſ.cap.4+ 


The 1,branch. 


39. Eliſ· ubi ſup. 


The 2. branch. 


Nota. 


130 


Cicero ad Bru- 
tum. 


* The words in 
the 5.branch are 
in the diſ- jun- 
ctive. 


The 3. branch. 


Stat. de 7. Jac. Cap.. 


nſed onely the wozd erected, but that included both the other woꝛds of this Act, 
viz. [ built and provided.] Fo2 if they cauſed a houſe already builded, to be pꝛobi⸗ 
ded oz purchaſed, and converted the ſame to a Mouſe of Corea ton, this ts an ere⸗ 
ation of a Houſe of Cozrection within the ſtatute of 39. Eliſ. becauſe as to the 
Houſe of Cozrection it was newlp erected, 

Ere&ior Senatus erat noltris cohortationibus excitatus. 


Wich convenient backſide thereunto adjoyning , together with 
Mills, Turnes, Cards, &c. ] Theſe particulars, and all other neceſſary things 
appertaining thereunto, are included within the generall wozds of 39. Eliſ. viz- 
for the providing of ſtockes, and all other things neceſſary for the ſame, &c.] 


which are generall and large wozds , and doe include all particulars neceſſary 


T Which Houſes ſhall be purchaſed, and conveyed, or aſſured, &c. ] 
Chis may be done by authozity of this Act, without licence oz offence of any 
fozmer law. And theſe map be inco2pozated by the ſtatute of 39.Eliſ.cap. 5. as 
in the expoſitton of that ſtatute appeareth, 

The houſe to be tmployed to thzee purpoſes : 1. foʒ the keeping, 2.fo2 the co: 
recting. 2.fo2 the ſetting to wozke : Do as it is not a Houle of Cozrection alone, 
but of ſafe keeping, and ſetting on wozke, 


T The {aid Rogues, Vagabonds, or ſturdy Beggars, and other idle 
and diſorderly perſons. ] The ſtatute of 39. Eliſ. by particular wozds did not 
extend to Rogues, Wagabonds, and ſturdy Beggars, but in generall woꝛds, foz 
the puniſhment of offenders therennto committed. Which generall woꝛds are 
both by the firſt bzanch of this Act explained to be wandzing oz idle perſons: and 
many other bzanches of this Act, to idle oʒ diſozderly perſons, and ſpectally by the 
bzanch, whereby the authozity of the Juſtices to commit to the Houſe of C ozres 
gion is warranted, All tdle oz diſoaderly perſons may be committed by them to 
the Houſe of Cozrection and W oꝛk houſe. 

And where all the Judges of England did foz the good of the Commons 
wealth, and the better inſtruction and direction of Juſtices of Peace, and foz the 
due execution of the ſatd Act of 39. Eliſ. amongſt other things reſolve , that ſuch 
perſons as be of any Pariſh, and have able bodies to wozke , and be no wende⸗ 
rers abzoad ont of the Pariſh , though they refuſe to wozke at ſuch wages as is 
tared /03 commonly given) in thoſe parts, are notwithſtanding not to be ſent to 
their place of birth, oz laſt dwelling , by the ſpace of a peare, but to the Houſe of 
Coꝛrectton, upon conſideration had of both the ſtatutes of the Pooꝛ and Rogues. 
But if they that have any lawfull meanes to live by, though they be of able bo⸗ 
dies. and refuſe to wozke, pet are they not to be ſent to the Bouſe of Cozrecton, 

But by this ſtatute of 7. Jac. enacted long aftcr the reſolution of the Tudges, 
though they have lawfull meanes to live by, pet if they be idle oz diſozderly per- 
ſons, the Juſtices of Peace habe power to commit them to the Houſe of Coꝛ⸗ 
rection, a generall and large power given to them, without exception ofanp per 
ſon, And their Mittimus to the Houſe of Cozrection map be moze ſafely upon 
this ſtatute, Quia otioſa & inordinata perſona : foz that he is an tvle and diſo2* 
derly perſon, oz that he is an idle perſon, oz that he is a diſoʒderly perſon, accoz- 
ding to the wozds of this Act, then upon the ſtatute of 39. E111. 


And be it further enacted by the authoritie aforeſaid, That if the ſaid 
houſe to be erected, purchaſed, or provided, ſhall not be erected, built, 
or otherwiſe provided, before the Feaſt of S. Michael the Archangel, 
which ſhall be in the yeare, one thouſand ſixe hundred and eleven, 
next enſuing the laſt day of this preſent Seſſion of Parliament, That 


then every Juſtice of Peace within every Countie of this Realme of 
England 


Concerning Houſes of Correction, &c. 


. and Wales, where ſuch houſe and backſide ſhall not be ere- 
cted or provided, ſhall forfeit for his ſaid negle five pounds of lawfull 

gliſh money, the one inoitie thereof to be unto him or them that 
will ſue for the ſame by action of debt, bill, plaint, or information: In 
which ſuit, no protection, eſſoine, or wager of law ſhall be admitted: 
And the other moity thereof to be employed and beſtowed towards 
the 1 procuring or providing the ſaid houſe and back- 
ſide, and ſuch neceſſary implements, as aforeſaid. 


73! 


The penalty of five pounds of every Juſtice of Peace, if the Houſe of Coz 


rection be not pzovided within the time ofthis Act of 7. Jac. And how the ſame 
penalty ſhall be recovered and imploped. 


And be it further enacted and eſtabliſhed by the authoritie atoreſaid, 
That the Juſtices of Peace of every Countie within the Realme of 
England and Wales, at their Quarter Seſſions of the Peace , to be 
holden for their ſeverall Counties (next after the erecting, provi- 
ding or building of the ſaid houſe or houſes, and ſo from time to time) 
or the moſt part of them ſhall elect, nominate and appoint, at their will 
and pleaſure, one or more honeſt fit perſon or perſons, to be Gover- 
nour or Maſter of the ſaid houſe or houſes ſo to be purchaſed, erected, 
built or provided: which perſon and | go ons ſo choſen by vertue of 
this — 26 Act, ſhall have power and authoritie, to ſet ſuch Rogues, 
Vagabonds, idle and diſorderly perſons, as ſhall be brought or ſent un- 
to the ſaid houſe to worke and labour (being able) from time to time, 
for ſuch time, as they ſhall continue and be remaining inthe ſaid Houſe 
of Correction, and to puniſh the ſaid Rogues, Vagabonds , idle and 
diſorderly perſons, by putting Fetters or Gives upon them, and by mo- 
derate whipping of them, and that the ſaid Rogues, Vagabonds, and 
idle perſons, during ſuch time as they ſhall continue and remaine in the 
ſaid Houſe of Correction, ſhall in no ſort bee chargeable to the 
Countrie for any allowance, either at their bringing in, or going forth, 
or during the time of their abode there, but ſhall have ſuch and ſo 
much allowance, as they ſhall deſerve by their owne labour and work. 


By this bzanch it is enacted, that the Juſtices of Peace, ic. ſhall elect, ec. one 
03 moze fit perſon oz perſons, fo be Governour oʒ Paſter of the fafd Houſe oz 


Houſes, 
Herein alſo are added idle and diſoꝛderly perſons, and power given to the Go- 
bernour 02 Paſter to puniſh them, by putting Fetters 03 Gives upon them and 


moderate ping of them. 
2 idle — perſons ſhall be in no ſozt chargeable to the Coun» 


trie, ic. but ſhall have ſuch allowance as they (hall deſerve by their owne labour 
and wozke. 


And be it further enacted by the authoritie aforeſaid , That the ſaid 
Juſtices of Peace of every Countie within every of their ſeverall Divi- 
ſions, twice in every yeare at the leaſt, and oftner, if there be occaſion, 
ſhall aſſemble and meer together for the betrer execution of this Sta- 
tute, and that ſome foure or five daies before their aſſembly and meet- 
ing, the ſaid Juſtices or the more part of them, ſhall by their Warrant 


command the Conſtables and Tithingmen of every Hundred, Towne, 
Aaaaa 2 Pariſh, 


The 4.branch, 


Nota. 


The 5. branch. 


Note this, 


Ine 6. branch. 


Stat. de 7. Iac, Cap. 4. 


Pariſh, Village, and Hamlet within their ſaid ſeverall Diviſions, which 
ſhall be aſſiſted with ſufficient men of the ſame places, to make a gene- 
rall privie ſearch in one night within their ſaid Hundreds, Townes, Vil- 
lages, and Hamlets, for the finding out and apprehending of the ſaid 
Rogues, Vagabonds, wandring and idle perſons, and that ſuch Rogues, 
Vagabonds, wandring and idle perſons, as they ſhall then find and ap- 
prehend in the ſaid ſearch, ſhall by them be brought before the ſaid Ju- 
ſtices, at their ſaid aſſembly or meeting, there to be examined of their 
idle and wandring life, there to be puniſhed , or otherwiſe by their 
Warrant to be ſent or conveyed unto the ſaid Houſe or Houſes ofCor- 
rection within the ſaid Countie, appointed and prefixed, there to be de- 
livered unto the Maſter or Governour of the {aid Houſe, or to his depu- 
tic or aſſignee, to be ſct to labour and worke ; at which daies and times 
of aſſembly or meeting, ſo to be held by the ſaid Juſtices of Peace, the 
Conſtables and Tythingmen of every Hundred, Pariſh, Towne, Vil- 
lage and Hamlet, ſhall then appeare in every their ſeverall Diviſions, 
before the ſaid Juſtices of Peace, at the ſaid aſſemblies or meetings, 
and there ſhall give account and reckoning, upon oath in writing , and 
under the hand of the Miniſter of every Pariſh , what Rogues, Vaga- 
bonds , and wandring and diſorderly perſons they have apprehended 
both inthe ſame ſearch , and alſo between cvery ſuch alemblies and 
meetings, and how many have been by them puniſhed, or otherwiſe 
ſent unto the Houſes of Correction: which if the ſaid Conſtables or 
Tythingmen ſhall negle& to performe, as alſo to convey ſafely all ſuch 
Rogues, with all other idle or diſorderly perſons at the charge of the 
Hundred, as by the Juſtices of Peace Warrants ſhall be ſent unto the 
Houſes of Correction in the ſame County, that then they ſhall forfeit 
ſuch further fines, paines, and penalties,as by the ſaid Juſtices of Peace, 
or the moſt part of them, ſhall be thought fit and convenient, not ex- 
ceeding the ſumme of forty ſhillings for every offence. 


The Juſtices of Peace within their ſeverall Dfviſtons, twice every pears at 
the leaſt, and oftener, if there be occaſion, ſhall aſſemble and meet together, ec. 

Generall and pzivie ſearch ſhall be made in every Hundzed, Towne,tc. 

The Conftables account of idle 02 diſo2derly perſons. ic. appꝛehended. 

In this bzanch theſe woꝛds are ſpectally to be obſerved, viz. With all other 
idle or diforderly perſons, at the charge of the Hundred, as by the Jultices of 
Peace Warrants ſhall be ſent tothe Houſes of Correction. 


And for that it is convenient, that the Maſters or Governours of the 
{aid Houſes of Correction ſhould have ſome fit allowance and mainte- 
nance for their travell and care to be had in the ſaid ſervice, as alſo for 
the relieving of ſuch as ſhall happen to be weake and ſicke in their cu- 
ſtodie, and that the Subjects of this Realme ſhould in no ſort be over- 
charged, to raiſe up money for ſtockes to ſet ſuch on worke as ſhall be 
committed to their cuſtody : Be it therefore enacted and eſtabliſhed by 
the authoritie of this preſent Parliament, That the Maſters or Gover- 
nours of the ſaid Houſes of Correction, ſhall have ſuch ſumme of mo- 
ney yearly, as ſhall be thought meet, by the moſt part of the Juſtices of 
Peace within the ſaid Countie, at the Quarter Seſſions of the Peace,the 
ſameto be paid quarterly before-hand by the Treaſurers,appointed by 

one 


—— 


Concerning Houſes of Correction, &c. 


one Act made in the three and forticth yeare of the late Queene Eliſa- 
beth,intituled, An Act for the reliefe of the poore, during the time they the 
{aid Maſters or Governours ſhall be imployed inthe ſaid ſervice; (the 
{aid Maſter or Governour giving ſufficient ſecuritie, for the continu- 
ance and performance of the ſaid ſervice) which if the ſaid Treaſurer 
ſhall neglect or refuſe to performe, that then the ſaid Maſter or Gover- 
nour of the Houſe of Correction, ſhall have authoritie by this preſent 
AR, to levie the ſame, or ſo much thereof as ſhall be unpaid, upon the 
ſaid Treaſurers account, in ſuch manner and forme as by the ſaid Sta- 
tute they the ſaid Treaſurers are appointed and authorized to levie the 
weekly ſumme or payment, being to them unpaid. | 


This bzanch p;ovideth foz fit allowance and maintenance to be made to the 
Maſters 0z Governours of the ſaid Houſes, ic. Dignus operarius mercede. 

Treaſurers appointed by one Ad made anno 43.Eliſ.cap. 2. intifuled, For the 
reliefe of the poor, (and falfly intituled in the laſt pꝛinted book of ſtatutes, Who 
ſhall be Overleers for the poore, their office, duty and account) which Ad of 
43. Eliſ by the riaht title being but a pzobattoner, hath been and pet is continu⸗ 
ed, as it appeareth by the ſtatute of . Car · Regis, cap 4. 

See 1. ac. cap. 2 5. an addition thercunto. 


And becauſe . charge arifcth upon many places within this 
Realme, by reaſon of Baſtardy , beſides the great diſnonour of Al- 
mighty God, Be it therefore enacted by the authoritic aforeſaid, That 
every lewd woman, which after this preſent Seſſion of Parliament, ſhall 
have any Baſtard, which may be chargeable to the Pariſh, the Juſtices 
of Peace ſhall commit ſuch lewd woman unto the Houſe of Correcti- 
on, there to be puniſhed; and ſet on worke during the terme of one 
whole yeare : And if ſhe ſhall eftſoones offend againe, That then to be 
oommitted to the ſaid Houſe of Correction as aforeſaid, and there to 
remaine untill ſhe can put in good ſureties for her good behaviour, not 
to offend ſo againe. 


The puniſhment of lewd women having Baſtards, xc, That every lewd wo- 
man, which ſhall have any Battard, which may be chargeable to the Pariſh, the 
Juſtices of Peace may commit her to the Houſe of Correction, &c. Do as if 


ſhe will diſcharge tho Pariſh of the keeping of the Baſtard, ſhe cannot be punt- 
ſhed by this ſtatute, but by that of 18. Eliſ. cap. 3. 


And for that many wilfull people , finding that they having chil- 
dren, have ſome hope to have reliefe from the Pariſh wherein they 
dwcll, and being able to labour, and thereby to relieve themſelves and 
their families, doe nevertheleſſe run away out of their Pariſhes , and 
leave their families upon the Pariſh: For remedy whereof, Be it further 
enacted by this preſent Parliament, and the authoritie of the ſame, That 
all ſuch perſons ſo _— away, ſhall be taken and deemed to be in- 
corrigible Rogues,and endure the pains of incorrigible Rogues: And if 
either ſuch man or woman being able to work, and ſhall threaten to 
run away, & leave their families as aforeſaid, the ſame being proved by 
two ſufficient witneſſes upon oath before two Juſtices of Peace in that 


Diviſion, That then the ſaid perſon ſo threatning , ſhall by _ aid 
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1. Jac. cap. 25. 
21. Inc. cap 28. 


The 7. branch. 


See 18. Eliſ. ca. 3. 
and continued tꝭ 
this day, 3. Jac. 
cap. 4. 


The S. branch. 


— — — — 
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The 9. branch. 


* Morcm feccrat 
uſus, Otid. 

Ars tit quz a te- 
neris primum 
con jung itur an- 
nis, Ovid. 


Stat. de 7. Iac, Cap. 4. 


Juſtices of Peace be ſent to the Houſes of Correction, (unleſſe he or 
ſhe can put in ſufficient ſureties for the diſcharge of the Pariſh) there 
to be dealt with and detained as a ſturdy and wandr ing Rogue, and to 
be delivered at the ſaid aſſembly or meeting, or at the Quarter Seſſi- 
ons, and not otherwiſe. 3 


This bzanch con ſiſteth upon two parts: Firſt,if any man 03 woman having 
childzen, being able to labour, and to relie ve their lamiltes doe run away 
out of the Pariſhes, and leave their upon the Pariſh, he oz ſhe is ta⸗ 
ken and deemed by authozity of this Parliament an incozrigible Rogue. | 

2, It any ſach man 03 woman, being able to wozk, ſhall thzeaten to run away, 
and leave their families, as afozeſaid , the ſame being pzoved by two ſufficient 
witneſſes befoze two Julkices of Peace in that Diviſion , the ſame perſon fo 
thzcatning,xc. ſhall be ſent to the Houſe of Cozrecion,as a turdp and wandzing 
Rogue, ic. unleſle ſafficient ſuretp bo found foz the diſtharge of the Pariſh, 


And becauſe there ſhall be the more care taken by all ſuch Ma- 
ſters ofthe Houſes of Correction, that when the Country hath been 
at trouble and charge, to bring all ſuch diſorderly perſons as afore- 
ſaid to their ſafe keeping , that then they ſhall pertorme their duties 
in that behalfe , Be it therefore enacted by the authoritie aforeſaid, 
That if they ſhall not every Quarter Seſſions yeeld a true and lawfull 
account unto the Juſtices of Peace, of all ſuch perſons as have been 
committed to their cuſtody : Or if the ſaid perſons committed to their 
cuſtody, or any of them, ſhall be troubleſome unto the Country , by 
going abroad, or otherwiſe, ſhall eſcape away from the ſaid Houſe of 
Correction, before they ſhall be from thence lawfully delivered, 
That then the ſaid Juſtices ſhall ſer downe ſuch Fines and Penalties 
upon the {aid Maſter or Governours, as the moſt part of them in their 
__ Seſſions ſhall thinke fit and convenient, and all Fines and Pe- 
nalties not herein before limited, ſhall be paid unto the Treaſurer, and 
accounted for by the Treaſurer aforeſaid : This Act to have continu- 
ance for the ſpace of ſeven yeares, and from thence to the end of the 
next Seſſion of Parliament after the ſaid ſeven ycares. 3. Car. 4. Conti- 
uued untill the end of the firſt Seſsion of the next Parliament. 


The Paſters of the Houſes of Cozrection ſhall peeld a true and lawfull ac- 
count at every Quarter Seſtions of all ſuch diſozderly perſons as have been 
committed to their cuſtodp. 

This Aa was but a pꝛobationer foz a certaine time, but it hath been continua · 
ed: and laftlp, by the ſaid ſtatute of 4-Car.cap. 4. 

Thus much have we wztitten foz the better and moze ſpeedy execution of theſe 
excellent Statutes ; and the rather, foz that few oz none are committed to the 
common Gaole amongſt ſo many malefacto2s, but they come out wozſe then they 
went in, And few are committed to the Hoaſe of Cozrecton , oz Wozking 
Houſe, but thep come out better. 

And where ſome are of opinion, that in particular Townes a diſcreet and ex- 
pert wozkman may ſet the poung and idle people as voluntartes on wozke : 
Certainly, the pouth on both ſexes hath (in the time of this great negligence) 
gotten ſuch a trade of picking theeverp, ſtealing of wood, and the like, thzough 
tdleneſe, as they will be never bzought to wozke, unleſſe they be thereunto com- 
pelled (and the rather, foz that ſome of their Parents and Paſters have _ 

P 


Concerning Houſes of Correction, &c. 735 


by them) but compelled they may be, and this great wozke happfly effected , if 
by the oꝛder of the Juſtices of Peace theſe ſtatutes be put in due execution. See 
the ſtatute of 43 Ei cap. 2. 

Ne have not gone about to ſpeake of the ſtatute of 29. Eliſ. 03 other ſtatutes 
concerning Rogues, 4c, oz the Pooze, ic. which all the Judges of England habe Lamb. Juſtice of 

upon due conſideration explained, and which are truly rehearſed and im: Peace, ib. 2. 

p2\nted, and ought to be obſerved, other then ſuch as later Acts — 
of Parltament have altered, whereof ſomewhat 
hath been ſafd. 


=>” a. 


W A. ” — | 
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The 1. branch. 


Seesen 
An Expoſition upon the Statute of 31, EI. Cap. y. 


concerning Cottages and In mates. 


FO. the avoiding of the great inconveniences which are found by ex- 

erience to grow by the erecting & building of great numbers and 
* —— of Cottages, which are daily more & more increaſed in many 
parts of this Realme : Be it enacted by the Queenes moſt excellent Ma- 
jeſty, and the Lords Spirituall and Temporall, and the Commons in 
this preſent Parliament aſſembled, and by the authority of the ſame, 
Thar after the end of this Seſſion of Parliament, no perſon ſhall within 
this Realme of England, make, build, or erect, or cauſe to be made, 
builded, or erected any manner of Cottage for habitation or dwelling, 
nor convert or ordaine any building or houſing, made, or hereafter to 
be made, to be uſed as a Cottage for habitation or dwelling, unleſſe the 
ſame perſon doe aſſigne and lay to the ſame Cottage or Building foure 
acres of ground at the leaſt , to be accounted according to the Statute 
or Ordinance de terris menſurandis, being his or her owne free- hold and 
inheritance, lying neere to the ſaid Cottage, to be continually occupied 
and manured therewith, ſo long as the ſame Cottage ſhall be inhabi- 
ted, upon paine that every ſuch offendor ſhall forfeit to our Soveraigne 
Lady the Queens Majeſty, her heires and ſucceſſors, ten pounds of law- 
full mony of England, for every ſuch offence. 


Cottage ] Js derived from the Saxon wozd Cote, unde Coterelli fog 
Cottagers, and Cottagium foz a Cottage. Vide the firſt part of the Inſtitutes, 


r-part Ves lag. ſectt. 1. fol. 5. out of Domeſday. And the ftatute entituled, Excenca manerii, an- 


Chart. 128. 


It an ancient 


Cottage had been 


wholly decayed 
before this Act, 


it is not lawfull 


newly to ere 


the ſame after the 


end of our AR. 


The 2.branch. 


no 4. E. i. Item inquirendum eſt de Coterellis. viz. qui Cottagia & Curtilagia 


reneant. And this ſignit cation it had by the common Law, 


No perſon, &c. ] This ertends as well to perſons politicke and incoꝛ · 
pozate, as to naturall perſons whatſoever. 

This firſt bzanch pꝛohibiteth toure things: Firſt, the new creating oꝛ bull⸗ 
ding of any Cottage after the end of this Parliament, which was 29. Martii, an- 
no 31. Eliſ. anno Dom.1 589. 

2. Jt pzohibiteth the converſion oz ozdaining of any houſing oz buflding, 
made, 02 hereafter to be made, to be uſed as a Cottage. 

3. Albeit the houſe oz building were made befoze this A, pet if the converſion 
were after the 29. day ol March 15 89. it is pꝛohibited by this ſtatute; foz tn point 
of converſion the wozds be (made, or hereaſter to be made.) 

4+ Theſe things are pꝛohibited in this bzanch upon paine of fozfeiture of ten 
pounds to the King foz every ſuch offence. 


And be it further enacted by the authority aforeſaid, that every per- 
ſon, which after the end of this Seffion of Parliament, ſhall willingly 
uphold, maintaine, and continue any ſuch Cottage hereafter to be ere- 
cted, converted, or ordained for habitation or dwelling , whereunto 
foure acres of ground, as is aforeſaid , ſhall not be aſſigned and laid to 


be uſed and occupied with theſame;,ſhall forteir to our ſaid — 
Lady 
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Lady the Queenes Majeſty, her heires and ſucceſſors, forty ſhillings 
for every moneth that any ſuch Cottage ſhall be by him or them up- 
holden, maintained, and continued. 


This bꝛanch inflicteth puniſhment upon ſuch as ſhall willingly uphold, main» 
tatne, and continue any ſuch Cottage after the end of this Parliament, either 
ereced,oz converted, oz o2dained, as is afozeſaid, foz habitation, ic. upon the pe · 
nalty of fozty ſhillings to the King fo2 every moneth that any ſach Cottage ſhatl 
bc maintained, 

So as a Cottage is fwofold, either newly creced, oz builded after our ſtatute, 
4 — a houſe built betoʒe oz after our ſtatute, and converted after our ſtatute to a 

ottage. 

But out of theſe two bzanches are five exceptions. 

By the firff bzanch of fhis Act any perfon may elther erect a new Coftage,oz 
convert an old oz a nem houfe to a Cottage, if he lay to it foure acres of ground 
at the leaſt, which maſt have theſe foure incidents: Fir, theſe acres muſt be ac⸗ 
counted accozding to the ſtatute 03 oꝛdinance de admenſuratione terræ, anno 35. 
E.1. which is after ſixteen foot and an halfe to the pole. 2. Theſe foure acres 
muſk be his oz her freehold and inheritance (foz neither grounds holden by copy, 
oz foz life oʒ lives, oz foz any number of peares will ſerve.) and it muſt be free- 
hold either in fee-ſimple, oz fee-tafle. 3. They maſt lpe necre the ſaid Cottage. 
4.Thep muſt be continually occupted there wilh ſo long as the Cottage ſhall be 

d. 


This Act extends not to Cottages ereded, oz houſes converted to Cottages 
befoze the 29. day ol March 1 539. The ſecond bzanch maketh this cleare. 

This Act ſhall not extend to any Cottage which wall be ozdained that is, con⸗ 
verted) oz erected to oꝛ fog habitation oz dwelling in any Citie, Towne cozpo- 
rate, ancient Bozough, oz Parket towne. 

Noz to any Cottages 03 Buildings erected o; converted fog the neceſſary ha- 
bitatton of my labotrers in any Pineralt wozkes, Cole mines, Nnarries , oz 
Dolfes of ſtone oz ſlate, oz about making of bꝛick, tile, lime, oz coles ; ſo as the 
2 Buildings be not abo be ono mile diſtant from the Pinerall,0z 
other wozks. 

Noz to any Cottage to be made in thzee-plares, viz- 1. within a mile of the ſca, 
2. upon the ſide of ſuch part of a navigable river, where the Adinirall ought to 
have juriſdia ion, ſo long as a ſailer ſhall dwell therein, oz ſome perſon of manuell 
occupation, foz' the making, furniſhing, oz vicualling of any ſhip, ic. 3. In any 
Fozreſt, Chaſe Warren, 0z Parke, ſo long as the under Keeper oz Marrener 
dwoll therein, 4c. 

4.Noz to any Cottage * herefofoze made, r.f62 a common herdman , 2.fo2 a 
common ſhepherd, xc. ol whom his cottage is called a ſheepcote) ſo long as a 
common hervman oz ſyephero all therein dwell; 3:fo2 a'pooze, lame, ſick aged, 
oz impotent perſon. | 

Note, this exteption extendeth onely to Cottages erected 02 made befoze this 
Act, by reaſon of theſe wozds | hererofore made] hut none of theſe thꝛee can be 

erected alter this ſtatute. foz any of theſe thzee purpoſes; unleſſe there be latd to it 
foaro acres ot ground with the ſdure incidents aboveſaſd. Lambert Juſtice of 
Peace, pag. 470: miſtaketh this part; and foz heretofore, ſaith hereafter. But 
by the ſtatute of 43. E!i{.cap. 2. either the Church-wardens and O ver leers, 03 
the greateſt-part-of them; by the leave of the Lo2d of the waſfo, at. in waiting, 
under the hand and ſeate of the Lo: oz by oʒder of the Juſtices of Peace at their 
generall Quarter Seſſions; by the leave ofthe Lo2d, as is afozeſatd, mayerect 
convenient houſes of habitation foz-pooze impotent people, and alſo to plate In · 
mates. oꝛ moze families then one in dne Coftage'oz Hoaſe, Firſt, note that this 
ertendeth only to ſuch as be pooze and impotent. 2. It extendeth not to any com- 


| been like wiſe miſkaken, 
mon herdman oz ſhepherd, as hath Are Noz 
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Nota, this word 
[uh] referreth 
to the Cottages 
deſcribed to - 
erected or con- 
verted after the 
end of our Par- 
iament. 


The 1 excepti- 
On. 


This ſtatute is 
named in our 
Act, The ſtatute 
or ordinance de 
terris admenſuran- 
as. 
Vid.35.El.ca.6. 


The 2.excepti- 
on. 
The 3. excepti- 
on. 


The 4. excepti- 
on. 


bu 


The 5.exception, 
* See for this the 
fourth part of the 
Inſtitutes, cap. of 
the Court of the 
Admiralty. 


This fourth 

art needed not: 
br the body of 
the Act exten- 
ded to Cottages 
hereaſter; but 
abundans cautela 
non nocct. 
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T he 3. branch. 


Sce the ſtatute ot 
43. Eliſ cap. ut 
lup. concerning 
Inmates. 
Ingulmus ( deri- 
ved of in & culo, 
to dell Within) 
is the proper 
word tor an In- 
mate ,or Undei- 
ſitter. 

Coke lub. Int. 
16.b. 


3-H 7.4. 


Stat. de zi. Eli. Cap. 7. 


Noz doth our Ad extend to any Cottage io be made ard dec reed upon toms 
plaint made to Juſttces of A llile, oꝛ Juſtices ol Peate n o οnπνν e Quars 
ter Seſſions of the peace to continue foʒ habitation dur ing the time on'p ol ſuch 
decree, This laſt bzanch extendeth only to Cottages m. de after out ſtatute, 


Provided alſo, and be it enacted, that from and after the Feaſt of All 
Saints next coming, there ſhall not be any Inmate, or more families or 
houſholds then one, dwelling or inhabiting in any one Cottage, made, 
or to be made or erected, upon pame th. t every owner or occupier of 
any ſuch Cottage, placing, or willingly ſuffering ny ſuch Inmate , or 
other family then one, ſha! forfeit and loſe to the Lord of the Leet, 
within which ſucl: Cottage ſh:1l be, the ſumme of ter ſaillings of law- 
full mony of Englund, for every moncth that any ſuch Inmate, or other 
family then one, ſhall dwell or inhabit in any one Cottage, as aforeſaid. 
And that all and every Lord and Lords of Leet and Leers, and their 
Stewards within the prec inct of his and their Leet and Leets, ſhall have 
full power and authority within their ſeverall Leets, to enquirc, and to 
take preſentment by the oath of Jurors of all and every offence and 
offences in this behalfe, and upon ſuch preſentment had or made to le- 
vie by diſtreſſe to the uſe of the Lord of the Leer, ail ſuch ſummes of 
mony as ſo ſhall be forfeited : And moreover, that it ſh»1l be lawfull 
for the Lord of every ſuch Lect where ſuch preſentment ſholl be made, 
to recover to his owne uſe any ſuch forfeiture, by action of debt in any 
of the Qveenes Majeſties Courts of Record, wherein no eſſoine, pro- 
tection, or wager of law ſhall be allowed, 


There ſhall not be any Inmate or more families or houſholds then 
one, dwelling or inhabiting in any one Cottage, &c. ] Inmate. In the 
ffatnte of 35. Eliſ. can.6 it is ſald Inmate. oz Under ſitter. It is here well ex- 
plained by theſe wozds (or more families in any one Cottage.) 

Here ſeven things are to be obſerved : 

1. That no Inmate o Under-ſitter can be within this ſtatute, but in a C of- 
tage. 

2 This bzanch concerning Inmates extendeth to Cottages as well made be⸗ 
foze this ſtatute, as after. 

3. And as well to Cottages having foure acres of ground oz moze laid to 
them, as is afozeſatd, as others that have no around at all. 

4, U von paine that every owner 02 occupier of anp ſuch Cottage, placing, 02 
willingly ſuffering any ſach Inmate, o2 other family then one, ſhall fozfett and 
loſe tothe L 02d of the Lect, within which uch Cottage hall be, the ſumme of ten 
ſyfllings foz every moneth, #c. This moneth is to be accounted accozding to 
the computation of 8 dates. 

5. And upon ſuch pzeſentment had oꝛ made, to levie by diſtreſſe, ac. that is. fo 
ſell the diſtreſſe which he ſhall take within the pꝛecind of the Leet foz ſuch fozfet- 
— ; and if there be a ſarplaſage over the value of the fozfetture , to deliver it to 

owner, 

6, This I> extendeth as well to Inmates in Cottages in any City, Towne 
co2pozate,ancient Bozough.oz Parket town,as in any other Cottage whercſoe- 
ver. Vide Hi!l.8. Jacob! in communi banco, Rot. 2 193. between John Paſe 
Plaintite. and Robert Peat Defendant in Treſpaſſe, Salop. A juſtification upon 
this ſtatute fo2 the penalty foz keeping an Inmate. 

7. Herebp the Ac giveth eleaion to the Lozd to take his remedy by action of 
debt in any ofthe Kings Courts of Recozd, 

e 


* 
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Be it further enacted by the authoritie aforeſaid, that all Juſtices of The 4.branct 


Aſſiſes, and Juſtices of Peace in their open Seſſions, and every Lord 
within the precinct of his Leet, and none others, ſhall have full power 
and authority within their ſeverall limits and juriſdictions , to enquire 
of, heare and determine all offences contrary to this preſent Act, as well 
by Indictment, as otherwiſe by preſentment or information, and to a- 
ward execution for the levying of the ſeverall forfeitures aforeſaid, by 
Fieri facias, Flegit, Capias, or otherwiſe, as the cauſe ſhall require. 


In this bzanch theſe koure things are to be obſerved : 

1. That theſe 3. vi). Juſtices of Aſſiſes, Juſtites of Peace,and Lozds ofLeets 
and no other Judges 62 Juſtices can enquire, ic. any of the offences againft this 
ſfatute. And therefo:e the Sheriffe in his Turn cannot enquire. ic. of any offence 
againſt this ſtatute committed within the Leet of any Loꝛd thereof. 

2. That they may cnqulre, heare, and determine all offences, ec. ſo as there is 
a concurrent power in every of theſe thzee, and the judgement, 4c. of ſuch one of 
them, as doe firſt enquire, heare, and determine the ſame, ſhall tend ; and each 
of them map enquire of all and everp of the offences againſt this Ac. 

2. As well by Inditement oz otherwiſe by Pꝛeſentment oꝛ Infozmation. The 
difference between an Jnditement and Pzeſentment is this. that the Jnditement 
ts dzawne ond ingroſſed in parchment in fozme of Law, and delivered to the Ju⸗ 
r02s to be enquired of, c. And a p2eſentment is pꝛoperly that which the Ju- 
ro0zs find and pʒeſent to the Court. without any fozmer Anditement delivered to 
them, which afterward is reduced to a fozmed Inditement. E very Inditement 
which is found by the Juroꝛs is pꝛeſented by them to the Court: foz the Recoꝛd 
ſafth, Juratores ptæ ſentant, &c. when they find an Inditement. And therefoze 
every Jnditementis a Pzeſentment, but every Pzeſentment is not an Indite⸗ 
ment 


Dffences found in Leets, Court Barons, 4c. are commonly called Pzeſent- 
ments; which was the resſon that this Act, giving juriſdiction to a Leet, doth uſe 
this wozd Preſentment) in this and the third bzanch. 

. To award execution by Fieri facias, Elegir,Capias, oz otherwiſe : Hereby 
is greater jurildiqion gtben to the Leet, then it had at the common Law ; So as 
the Lozd ol the Leet hath by the third bzanch power to le vie the fozfetture due to 
bim by diſtreſſe, 02 by ao ton of debt by the common Law ; and by this fourth 


bzanch, by Fieri tacias, Elegit, 03 Capias. 


Provided alwaies, that this Statute, or any thing therein contained, 
ſhall not in any wiſe be extended to any Cottage, which ſhall be ordai- 
ned or erected to, or for habitation or dwelling in any City, Towne 
corporate, or ancient Borough, or Market towne within this Realme, 
nor to any Cottages or Buildings, which ſhall be erected, ordained, or 
converted to, and for the neceſſary and convenient habitationor dwel- 
ling of any workmen, or labourers in any minerall workes, cole mines, 
quarries, or delfes of ſtone, or ſlate, or in or about the making of brick, 
tile, lime, or coles within this Realme: So as the ſame Cottages or 
Buildings be not above one mile diſtant from the | wor of the ſame mi- 
nerall or other workes , and ſhall be uſed onely forthe habitation and 
dwelling of the ſaid workmen, nor ſhall in any fort prejudice, charge, 
or impeach any perſon or perſons, for the erecting, maintaining, or con- 
tinuing of any ſuch Cottages, as are before in this Proviſo mentioned 
and ſpecified. 

Provided alwaics, that this Act ſhall not extend to any Cottage to 
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Virg. 2. Eglog. 


Stat. de zi. Eliſ. Cap. 7. 


be made within a mile of the ſea, or upon the ſide of ſuch part of any 
navigable river, where the Admirall ought to have juriſdiction, ſo lo 

as no other perſon ſhall therein inhabit; but a Sailer, or man — 
occupation, to or for making, furniſhing, or victualling of any Ship or 
V eſſe uſed to ſerve on the ſea z nor to any Cottage to be made in any 
Forreſt, Chaſe, Warren, or Parke, ſo long as no other perſon ſhall 
therein inhabir, but an Under-keeper or Warrener, for the good keep- 
ing of the Deere, or other game of Warren, norto any Cottage here- 
rofore made, ſo long as no other perſon ſhall therein inhabit, but a com- 
mon Herdman or Shepherd, for keeping the cattell or ſheep of the 
Towne, or a poore lame, ficke, aged, or impotent perſon, nor to any 
Cottage to be made, which for any juſt reſpect _ complaint to the 
Juſtice of Aſſiſe at the Aſſiſes, or to the Juſtices of Peace at the Quarter 
Seſſions, ſhall by their order entered in open Aſſiſes or Quarter Seſſi- 
ons, be decreed to continue for habitation, for and during ſo long time 
onely, as by ſuch decrce ſhall be tolerated and limited. Stat. 35.Eliſ.6. 


43. Eliſ. a. 
Df theſe Pꝛobiſo s ſufficient hath been ſpoken befoze in the ſecond bzanch of 
this ſtatute. 


Che inconventences that grow by unlawłull Cottages, and Jumates in Cot⸗ 
tages againft this ftatute, as appeare by the M ꝛeamble are great, being neſts to 
hatch tolene lle, the mother of pickings. theevertes, ſtealing of wood, xc. tending 
alſo to the pzejudice of latvfull Commoners; foz that newereced Cottages with- 
in the memozp of man, though they have foure acres of ground, 02 moze laid to 
them, accoꝛding to this Act,ought not to common in the waſtes of the Lo2d ; but 
the greateſt inconvenience of all is, the ill bzeeding and educating of pouth, 
which tuconventences map be eaſily helped and remedied by the pzoviſions of 
this excellent law.if Lozds of Leets and their ſtewards would looke to the exe⸗ 
cutton of this Ac, which we hold the readieſt meanes: foz albeit the Cottage ers- 
ced,oz converted,cannot by any pzoviſion in this ſtatute be demoltſhed, oz pulled 
downe pet the execution of the penalfpof this Act will make it inhabitable, and 
wozk tho deſired effec, And they map alſo be amerced foz wzongfull commoning 
in the Court Baron. 

Caſa a caſu (id eſt) ruina, quia ruinæ eſt obnox ĩa. 
Domuncula, tugurium a tegendo. 


Pauperis & tuguri congeſtum ceſpite culmen. 


A Col- 
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A Collection and Expoſition upon the Statutes 
of Imployments. viz, 14.R.2. cap. l. &. 2. 2. EH. 4. cap. 5. 4. E. 
4. ap. 15. 5. H. cap. 9. 6. H. A. cap. 4. 11. H.. cap. 8. 9. H. 
cap. g. Stat. 2. 8.4.6. cap. 24. 27. H.. cap. 3. 17. E.. cap. . 
1. H. y. cap 2. 3. Hy. cap. d. 


Wich their ſeverall alterations and repeales, and expirations of 
ſome of them; our 3 aime ever being to ſer down 


how the Law ſtandeth at chis day. 


* 


— 


Efoze the making of any of theſe tatutes, we find that merchant-ffrangers 1 Vicon. 18. 
l — ſureties that they ſhould not carry out the merchandizes which thep E. z. m. 21. 
zougbt in. 

It was ever the policts of this realms to entertatne merchant ſtrangers faltly See giag. Chang 
and freelp, baving reſpec how our merchants were demeaned ab3oad, c. 30. 5. H. 4c. 7. 

In the 18. peare of E. . in the Parliament roll it is conteined thus: Cives Rot. Parliament. 
London petunt quod ailenigenz mercatores expellantur à Civitate, qua ditan- 18. E. i. fal. 4. nu · 
tur ad depauperationem civium, &c. 3 8 35. 

Reſponſio. Rex intendit quod mercatores extranei ſunt idonei & utiles mag · 
natibus, &c. & non habet conſilium eos expellendi. | 

There be two kinds of Statutes concerning implopments, the one where 
merchandizes ic. are bzought in, the other upon exchange. And firft of the firff, 

The ſtatutes of 14 · R. 2-cap. 1. and 2. H. . cap · 5. are altered by the ſtatute of 


4. H. cap. 15. And therefoze we will begin wtth it. 


It is ordained and eſtabliſhed that all merchant Aliens, The Parliament Roll hath aliens, 


: . ; * \6,- Which of late hath beene omitted. 
ſtrangers, and denizens, which bring merchandizes into vi. 17. B. . — This ac ex- 


the Realme of England, and the ſame do fell within the tendeth tothe whole merchandires, 


: and to the whole money, whereas 
Realme, and receive Engliſh Money torthe ſame, ſhall the two former extended but to the 


beſtow the ſame money upon other merchandizes of En- halte. +7.H.6.cap-3. further provi- 


. f in coine, fon was added, but thit ſtatute is 

gland, without carrying of an gold * llver, —_ ? expired. This act is confirmed b 
: p x y the 
plate, or maſſe out of the ſaid Realme, upon paine of for- kat 1 


fei ture of the ſame, ſaving alwaies their reaſonable coſts. cap. 1. & 3. H. 5. cap. 8. 
5 — P p 


There were two notable cauſes of the making of this add,. as it is declared by 
the ſtatute of 5. H.4-ca.9-viz. Itrit. loʒ the better keeping of gold and ſilver with- 
in this realme. Secondlp, foz the increaſe of the commodities of the ſame, 


q *Denizens. ] Here denizens are taken foz merchant-alfens, * — former oy ſtatutes extended 
ſtrangers which have obtained letters patents of dentzations ; to Nonne Ori an 
And in this caſe, they are derived from donaiſon, id eſt, donat io, aliens, ſtrangers — denizens, Which 
becauſe his freedome is given to him by the King, and were inton · doth cleare ir. 
ventent ik it ſhould extend to naturall bozne ſabjecs ; and the ſfran- : mm 2 _ _ os — — 
ger made denizen is in equall f miſchief, ft not in greater, withthe 7 80 reſalved 7. Eliz-by the Barons. 


meere , and thts ſtatute ſtandeth pet in fozce, 
— Bbbbb 3 But 
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This act of 17. 


E. g. is conkrmed 
by 3. H. v. cap. 8. 


x Nota, leige 
people, ſo as he 
cannot pay it ro 
a ſtranger, or he 
that is made gen- 
dn, tor leige is 4s 
much as ſubject 
bornc. 

. H. 7. cap. 2. 
11. H. cap. 14. 


8. H 6. C424. 


Sce à calc upon 
this Stat. in an 
information, &c. 
10. H. 7. a. b. 

9. H. s. cap. z. 


1c H. . 7 b. 
S Wilkam Ca- 
s caſc. 


5.l Kap.! 


6. H.. cap. 


A neceſſarv 
branch to be put 
in CA.ocution. 


Ihe {ccond pare, 


14-R.2. cap. 2. 
It was altered by 
the Statute ot 
9. HF. cap. 9. 
Stat. 2. but that 
Statute is expi- 
red, and 14. K. 2. 
ſtandeth en torce. 


Statutes of [ mployments, 


Put the ſtatute of 17. E. 4.cap. 1. extends not to ſtrangers which are made 
dentzens: and therefoze ſach as are ſo made dentzens, are out of the penal- 
ty of that ſtatute, but within the penalty ol this of 4. Hen. 4. And that ac of 
17. E. 4. hath altered this ac in another point, viz that either hee map implop 
the money upon the merchandizes, whereunto . H. only extended. oʒ other com- 
modittes of the realme, oz hee may putthe lame in payment to the Uings liege 
people within this realme. 5 

Such as are made dentzens | by letters patents, oz by Parltament, oz other: 
wiſe, ſhalt pay foz his merchandize itke cuſtome and ſnbſidie, as they ought oz 
ſhould pap afoze they were made denizens. See 11. H. 7. cap. 14. and 22. H. S. 
cap 8. See the ſtatute of 1. Eliz. cap.i i. 


Engliſh money. ] This is intended of all money of gold oz ſilver cur- 
rant within the realme of Eng and, although it bee not coined within England. 
By thts ad he might have received Engliſh money either in ulver oz gold, but by 
the ſtatute of 8. EI. G. cap. 2-4- he cannot receive any gold, noz oucht to refuſe the 
payment in filver. 

By the ſaid act of 8.H.6. no Engliſh man ſhould ſcll within this realme xc, to 
any merchant alten. ac. any manner of merchandizes but onely foz ready pap- 
ment in hand, oz elſe in merchandizes foz merchandtzes, to be paid and contented 
in hand, upon pain offozfeiture of the ſame but by the ſtatute of 9.1.6.ca-2.at the 
next parliament libertte was given foz Clothes onely from ſix moneths to ſix 
moneths next enſuing after ſuch bupings made, without giving any further day 
of payment, upon paine of fozfeiture of the fame. This o:ninance to endure as 
long as it (hal plcaſe the ing . but foz all other merchandi zes the katate ot 2.H.6. 
ſtandeth in fozce. 


As long as it ſhall pleaſe the King. ] This Statute ſtandeth untill 
the Bing oꝛ ſome of his ſucceſſo2s ( foʒ ſucceſloꝛs are included under the name of 
King) wall adnull oz make the ſame voide by Pꝛoclamation under the great 
ſeale, which is the meane to make this ac votde, and all others of like nature. 
Like ads are in 6. Hen.6. cap. 1. 8.Hen, 6.cap-8. 1 8. Hen. 6. cap. 13. 5.Ed.6, 
cap. 7. &c. 

The ſald a of . H. . cap. 1 . pzeſcribed no time foz the imploping of the mo⸗ 
nep, but the ſtatute of 5. H.. cap. 9. doth bind them to implopment within a 
quarter of a pear after their comming into this realme : But at the next Parlia⸗ 
ment holden the next peare, that bzanch onely fo2 the limitatton to a quarter of the 
yeare is made volde and adnulled : but the two other bzanches, viz., foz the 
taking of lureties by cuſtomers and controllers in all the parts of England foz 
duc implopment And concerning monep taken by exchange in this realme 
(wherof moze ſhall be ſaidhereafter)arenot repealed by 6.H.4. 

See he reſolution of the Barons of the Exchequer Anno 7. El:z. and entred 
in the Cuſtome-houſe concerning the ſtatutes of implopments. 

The Juſtices of peace have power to heare and determine, all defaults and 
fozfcitures pur viewed oz inflicted by the ſtatute of 1 7.E-4-cap-1. 


The other kind of ſtatutes concerning implopments upon exchange. 


That for every exchange that ſhall bee made by merchants to the 
court of Rome, or elſewhere (beyond the Seas) that the ſaid mer- 
chants bee firmly and ſurely bound in the Chancery, to buy within 
three moneths after the exchange made merchandizes of the ſtaple,as 
wooll, leather, woolfells, lead or tinne, butter or cheeſe, cloths or o- 
ther commodities of the land,to the value ot the ſum ſo exchanged, 
upon paine of forfeiture of the ſame. 


This ſtatute extendeth fo exchanges made by any merchant alien, dent zen. oz 
bozne ſubject to fozretne parts. hs 
n 


—_—_c * 


* 
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Statutes of Imployments. 


And alſo that the money delivered by exchange in England be imployed upon 
the commodities of this realme within the ſame realme, upon pane of fozfeiture 
of the ſame money, 

This acextendeth to monep delivered by wap of exchange within the realme; 
and this bzanch is not repealed by the ſtatute of 6. H.. cap. . 
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5. H. 4. cap. g. 


Anno 23. H. S. a Pzoclamatton was made foz obſervation of the ſtatntes of % ©... .. 


implopments. 

An uſuall thing when neceCary ſtatutes have beene ( moſt commonly foz 
pꝛivate ends) loꝛ a time diſcontinued, to give all men notice thereof by Pꝛocla⸗ 
mation, that ſuch ſtatutes foz the time to come ſhould bee put in due exucut ion. 


This have wee done upon conſideration of all the ſaid ſeverall ſtatutes 
foz advancement of trade and traffick, eſpectally of 
our native commodities, the lite of every 
* pꝛincipally of 
es. 


— — — — 
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The Statute of 25. Hen. 8. Cap.15. concerning 
Printers, and Binders of Bookes. 


* 


Bx it enacted, &c. that no perſon or ee reſiant or inhabitant 
within this Realme, &c. ſhall buy to ſell againe any printed bookes, 
brought from any parts out of the Kings obeyſance, ready bound in 
boords, leather, or parchment, upon paine to loſe and forfeit for every 
book bound out of the Kings obeyſance, and brought into this Realme, 
and bought by any perſon or perſons within the ſame to ſell again con- 
trary to this Act, ſix ſhillings eight pence. | 
And be it further enacted by the authority aforeſaid, that no perſon or 
perſons inhabitant or reſiant within this Realme, &c. ſhall buy within 
this Realm,of any ſtranger born out of the Kings obedience,other then 
of Denizens,any maner of printed books brought from any the parties 
ond the Sea, except only by engroſſe, and not by retaile : upon pain 
of forfeiture of 6. s. &. d. for every book ſo bought by retaile, contrary 
to the form and effect of this eſtatute, the ſ2id forfeitures to be alwaics 
levied of the buyers of any ſuch bookes, contrary to this Act: The one 
halfe of all the {aid forfeitures to be to the uſe of our Soveraigne Lord 
the King, and the other moitie to be to the party that will ſeiſe or ſue 
for the ſame in any of the Kings Courts, be it by bill, plaint, or infor- 
mation, wherein the Defendant ſhall not be admitted to wage his law, 
nor no protection, ne eſſoin ſhall be unto him allowed. 

Provided al way, and be it enacted by the authority before ſaid, that 
if any of the ſaid Printers, or Sellers of printed books, inhabited within 
this Realme, at any time hereafter happen in ſuch wiſe to enhance and 
encreaſe the prices of any ſuch printed books in ſale or binding, at too 
high and unreaſonable prices,in ſuch wiſe as complaint be made there- 
of unto the Kings Highneſſe,or unto the Lord Chancellor, Lord Trea- 
ſurer, or any of the chief Juſtices of the one Bench or of the other: that 
then the ſame Lord Chancellor, Lord Treaſurer, and two chiefe Juſti- 
ces, or any two of them, ſhall have power and authority to enquire 
thereof, as well by the oaths of twelve honeſt and diſcreet perſons, as 
otherwiſe by due examination by their diſcretions. And after the ſame 
enhaunſing and encreaſing of the ſaid prices ofthe ſaid books and bind- 
ing ſhall be ſo found by the ſaid twelve men, or otherwiſe by examina- 
tion of the ſaid Lord Chancellor, Lord Treaſurer, and Juſtices, or two 
of them: that then the ſame Lord Chancellor, Lord Treaſurer, and Ju- 
ſtices, or two of them at the leaſt, from time to tine, ſhall have power 
and authoritie to reform, and redreſſe ſuch enhaunſing of the prices of 
printed books, from time to time, by their diſcretions, and to limit pri- 
ces as well of the bookes, as for the binding of them: and over that the 
offendor or offendors thereof, being convict by the examination of 
the ſame Lord Chancellor, Lord Treaſurer, and two Juſtices, or two 
of them, or otherwiſe, ſhall loſe and forfeit for every booke by them 
ſold, whereof the price ſhall be enhaunſed, for the booke or —_— 

thereo 


Stat. de 25 H. 8. Cap. iʒ. 


chere6f three ſhillings foure pence, the one halfe thereof ſhall be to the 
Kings Higlineſſe, and the other halfe unto the parties grieved, that will 
complaine upon the ſame, in manner and forme before rehearſed. 


To the end, that not onely this ſecond part of the Inſtitutes, but all other 
bookes of what argument ſoever, map be ſold at reaſonable pzices > and that the 
lubjeas of this Realme, being Pzinters, and Binders of bookes, may be ſet on 
wozke, we have thought good in this Treatiſe of Statutes to conclude with this 
Statute of 25.H &. cap. 1 5. which conſifteth on theſe thzee parts: 

1. That notnbabitant oz reſiant within this Realme ſhall buy to ſell againe 
any pʒinted bookes bzought from any parts out of the Kings obeyſance ready 
bound in boo2ds, leather, oz parchment, 

2. Noz (bail buy within this Realms of any ſtranger bo2ne out of the ings 
obedtence, other then ol Denizens, any manner of pꝛinted bookes b2ought from 
beyond the Bens, except only by ingroffe, and not by retaile, 

3- That the Lo2d Chancelloz, Lozd Treaſurer , and the two chiefe Jult ices, 
o any two of them ſhall have power to enqutre as well by the oath of twelve 
men, as otherwiſe by due examination by their diſcretion, of the enhaunſing and 
encreaſing ol the pztces of bookes, oz binding of the ſame, and the ſame ſo found, 
they oz any two of them, from time to time have power to limit pꝛices as wel 
of the bookes, as foz the binding of them, as by the ſaid Act appeareth. * * 

Which we have thought good to adde, to the end it might be knowne what the 
law is in theſe caſes and that ff any enh un ſing oꝛ encreaſing of pꝛices be either 
of the bookes, oz the binding of them, that it may be knowne who may and ought 
to redzeſſe the ſame. | 


— — 


The Epilogue. 
TH have we, by che mercifull goodneſſe of Almighty God, 


brought this ſecond part of the Iuſtitutes a large and laborious Vo- 


lume) containing an Expoſition of Magna Charta, and _ other anci- 
ent and later Statutes, to an end; wherein we could not follow or be 
guided by any other, for that never any (that we have ſeen or heard of) 
have enterpriſed to publiſh the like in this kind: And therefore it the 
piercing eyes of the learned ſhall find out errors herein, we are not 
without ſome kind of excuſe. And we deſire them to amend and cor- 
rect thoſe errors, according to the true ſenſe of Law, for the which we 
ſhall not onely give them thankes, but ſubſcribe to the truth, and take 
it as ſome recompence for thoſe our manifold and painfull labours 
herein, which we from the beginning have undertaken for the generall 
good and profit ofthe whole Realme. 


Poſt varios caſus, poſt tot diſcrimina rerum. 
Nunc ſequitur conclnſio. 
D o gloria & gratia. 


Fucunda eft prateritorum laborum memoria. 
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25. II. J. cap. 15. 


Cic. lib. . fin. 


CITANTITEEEIEIELIILALIAL ALES EIEAIELEIIACEEEEE 
Die Mercurit 12%, Maii, 1641. 


Pon debate this day had in the ( ommons Houſe of Parliament, 

the ſaid Houſe did then deſire and held it fit, that the Heire of 
Sir Edward Coke ſhould publiſh in print the ( ommentary upon 
Magna Charta, the Plees of the Crowne, and the Juriſdiftion 
of Courts, according to the intention of the ſaid Sir Edward Coke, 
And that none but the Heire of the ſaid Sir Edward Coke, or bee that 
ſhall be authoriſed by him, do preſume to publiſh in print any of the fore- 
ſaid Bookes,or any Copy thereof. 


H. Elſynge Cler. Domus Com. 


— 


Die Veneris 3". Juni, 1642. 


Hereas by an Order dated the 12 b. of May, 1641. this Houſe 

deſired and held fit, That the Heire of Sir Edward Coke ſhould 
publiſh in print the Commentaries of Magna Charta, the Plees of the 
Crowne, and the Furiſdittion of Courts: And that none but the ſaid Heire, 
or his Aſſignes ſhould preſume to print the ſame: And where by ano- 
ther Order of this Houſe, dated the ſeventh of March laſt, It was orde- 
red, that a Bill ſhould be drawn,for the preventing the re- printing of the 
ſaid Bookes for a time certaine to be aſſigned in the ſaid Bill, as by the 
ſaid ſeverall Orders may appeare : According to which laſt mentioned 
Order a Bill was drawne and preferred to this Houſe , and hath been 
once read ; bur in reſpect of the many great and weighty affaires of the 
Kingdome , no further proceedings have been, or as yet can be had 
therein. Ir is this day ordered, thar,foraſmuch as one of the ſaid Books 
(vic. ) the Comment upon Magna Chartais already printed, and ready 
to be publiſhed, and the other two alſo ready for the Preſſe, That none 
but the ſaid Heire of Sir Edward Coke, or he or they that ſhall be autho- 
riſed by him, doe print or re- print, or cauſe to be printed or re- printed 
any of the ſaid Books, or any part of them, or any of them, before a full 
yeare after the publiſhing, and putting to ſale of the ſame reſpectively : 
And that the Maſter and Wardens of the Company of Stationers be 
required to take a ſpeciall care for the due performance of this Order; 
and if any ſhall notwithſtanding preſume to print or re- print, within 
the time aforeſaid, any of the {aid Books, or any part thereof (other 
then the ſaid Heire or his Aſſignes) that then they certifie their names, 
to the intent ſome courſe may be taken for the puniſhing of the offen- 


dors, as to this Houſe ſhall ſeem meet. 


H.Elfynge Cler. Parl. D. Com. 
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